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M.  55  Geo.  3.  1815.  Scacc.     Prevost  v.  Beneit.    [1  Price,  236.] 

THE  plaintifif,  vicar  of  Tirbury,  in  the  county  of  Wilts,  filed  a  bill  for  an  Where  a  defew- 
account  of  tithes,  and  the  defbndant  in  his  answer  set  up  a  modus  of  $d.  ^^^ »«  l^»s  «"- 
for  every  cow,  and  6d.  for  every  calf,  imniemoriallv  payable  to  the  vicar  of  a^'!!IJJ<kirhaV 
the  said  parish,  in  lieu  of  tithes  of  cows,  calves,  and  milk.  ^^^^  immcmo- 

On  the  hearing  of  tlie  cause,  the  plaintiff  produced  his  endowment,  by  rialiy  paid  to 
which  it  appeared  that  the  vicarage  had  been  established  and  endowed  within  the  vicar  in  lieu 
legal  memory;  and  on  that  being  shown,  Pj  tithes,  and 

fVetherell  and  iSjpenc^  objected,  that  the  modust  as  kid,  was  untrue,  and  jh^Jn^have 
could  not  be  supported,  on  the  principle,  that  where  a  vicarage  can  be  proved  j^^,,  establish- 
to  have  been  endowed  within  time  of  memory,  a  defbiuse  of  an  immemorial  ed  and  endowed 
payment  -to  the  vicar  in  lieu  of  tithe  totaUy  fails,  and  tlie  plaintiff  is  therefore  within  time  of . 
entitled  to  a  decree.     They  relied  on  that  doctrine  having  been  now  fully  Jfg*'  ™!J^^{/ 
established  by  a  very  recent  decision  of  the  Master  of  the  RoUs,  in  the  case  „o^withstimdiiifi; 
o(  Scott  V.  Smith  (1),  where  the  modus  pleaded,  and  the  objection  taken  to  the  modta  be  so 
it,  were  precisely  similar  with  the  present;  and  his  Honour  held,  that  though  incorrectly  laid, 
on  the  face  of  the  modus  as  laid,  there  was  no  defect  whatever ;  yet,  (as  the  permit  it  to  be 
immemorial  existence  of  it  was  disproved  by  the  fact  of  the  vicarage  having  '"**^«^  ^y  ^^ 
been  established,  as  well  as  endowed  since  the  year  1867,  afler  the  time  of  ^'jng^sue  to 
legal  memory,  notwithstanding  he  admitted  that  such  a  payment  might  have  try  the  true  mo- 
been  previously  paid  to  the  rector,  and  that  a  specified  endowment  of  the  dus,  if  an  an- 
tithes  covered  by  it  would  only  operate  on  the  moduSf)  the  court  had  no  power  p'®"*  P«y™f n^* 
to  recast  the  description  of  it  as  given  by  the  defendants,  and  therefore  he  hig^nproted* 
decreed  £ot  the  plaintiff,  with  costs. 

[Graham,  B.  apprised  the  counsel  for  the  plaintiff,  that  the  case  of  Vhihajf 
v.Lord  Huniingfatd  (2),  which  had  been 'decided  some  time  ago  in  this 
court,  involved  a  question  which  bore  on  the  present  objection ;  and  that  an 
issue  had  been  decreed  there,  to  try  a  modus  varying  n-om  that  which  had 
been  set  forth  in  the  defendant's  answer.] 

Dauncey  and  Daniel  insisted,  that  notwithstanding  the  modus  might  in  that 
respect  be  improperly  laid,  ^an  error  into  which  they  submitted  they  had 
been  led  by  the  plaintiflTs  havu^  kept  back  his  endowment,)  they  were  still  in 
a  situation  to  pray  the  indulgence  of  the  court  in  their  assistance,  as  they  had 
fairly  stated  tneir  ground  of  defence,  which  was  a  modusy  and  that  was  all 
that  was  required.  They  relied,  therefore,  that  the  court  would  permit  them 
to  festate  their  modus^  and  frame  their  issue  agreeably  with  the  fact,  and  not 
restrict  them  to  the  terms  of  the  answer. 

It  was  replied,  that  such  an  indulgence  would  abolish  all  necessity  for  cor- 
rectness of  .pleading,  and  woidd  be  a  precedent  for  permitting  a  defendant  in 
all  cases  to  allege  one  thing  and  prove  another.  If  it  could  l^  allowed  at  all, 
it  must  be  onl^  by  way  of  amendment  of  the  answer,  on  motion  for  that  pur- 
pose ;  and  if  it  be  decided  that  the  court  may  interfere  to  help  atiefendant 
in  such  a  case  as  this,  they  will  enable  him  to  obtain  on  a  hearing,  an  advan- 
tage which  would  probably  have  beentvefused  him  on  a  motion  for  leave  to 
amend. 

Thomson, 

(1)  1  Ves.  &  B.  141.     ilnre,  p.  658.  (2)  Uhthof  v.    Lord   Huntingficld,  aiite, 

p.  649 
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1815.  Thomson,  C.  B.   It  does  not  appear  to  me,  tbat  any  such  evil  consequences 

as  have  been  apprehended  will  be  likely  to  ensue  from  our  deciding  that  we 
will  aid  a  defenoant  in  such  a  case  as  this.  It  wiU  be  sufficient  to  decide  on 
those  supposed  cases  when  they  occur. 

The  present  .question  is,  whether  the  court  will,  notwithstanding  the  mis- 
laying of  the  modus  by  the  defendant  in  his  answer,  direct  an  issue  according 
to  the  truth  of  the  case,  where  the  mistake  does -not,  in  point  of  fact,  mate- 
rially affect  the  substance  of  the  defence.  The  evidence  of  living  witnesses 
establishes  an  immemorial  payment,  until  the  contrary  is  proved.  If  the 
plaintiff  had  stated  his  case  as  it  was,  namely,  a  title  by  recent  endowment* 
the  defendant  would  have  been  entitled  to  me  a  supplemental  answer.  In 
the  case  before  the  Master  of  the  Rolls,  which  has  oeen  cited,  there  is  this 
material  difference :  there,  there  was  a  statement  in  the  bill,  that  the  en- 
dowment was  subsequent  to  lesal  memory ;  and  the  defendant  had  intima- 
tion enouffh  of  the  ground  on  which  the  plaintiff  meant  to  proceed  before  he 
was  called  on  to  answer ;  there  was  dierefore  no  surprise.  It  does  not  ap- 
pear that  the  case  of  Ukthqff  v.  Lord  Hunttngfield  was  cited  before  his  Ho- 
nour ;  and  I  do  not  think  that  that  case  can  be  distinguished  from  this  in 
principle. 

Graham,  B.  There  is  this  difference  between  this  case  and  that  before 
the  Master  of  the  Rolls :  The  defendant  here  had  no  notice  of  this  endow- 
ment until  the  hearing ;  and  had  the  plaintiff  stated  it  before,  the  defendant 
would  clearly  have  been  at  liberty  to  amend  his  case.  Though  I  think  this 
case  is  essentially  the  same  as  that  before  the  Master  of  the  I&lls,  yet  I  can- 
not also  but  think  that  if  his  Honour  had  consulted  us  he  would  have  been  of 
a  contrary  opinion  there ;  nor  do  I  see  any  dangerous  consequence  to  arise 
from  the  court's  extending  this  indulgence  to  the  defendant,  as  it  requires 
merely,  that  the  substance  of  the  defence  be  stated ;  and  the  form  is  imma- 
terial. Mitchell  y.  RabbUts  (1)  is  another  authority,  which  might  have 
shaken  the  ophiion  of  the  Master  of  the  Rolls.  We  must  therefore  allow 
this  defence  to  be  varied  in  the  matter  of  form,  and  the  more  particularly  jas 
the  defendant  has  been  led  into  the  error  by  the  statement  in  the  bill. 

Wood,  B.  I  collect  this  principle  from  the  cases :  where  a  substantial 
defence  is  stated  the  court  wul  put  it  in  a  way  to  be  tried.  The  substance, 
is  the  immemoriality  of  the  na^rment — ^the  form,  to  whom  it  has  been  paid. 
Uhthoff  V.  Lord  Hunttngfield  is  precisely  the  same  as  this  in  principle ;  ^d 
we  have  also  had  a  late  case  directly  in  point,  where  the  modus  was  stated  to 
have  been  paid  to  the  vicar  from  time  immemorial  under  the  same  circum* 
stances.  The  case  before  the  Master  of  the  Rolls  differs  from  this,  notice 
having  been  there  given  to  the  defendant  of  the  plaintifTs  endowment,  I  think, 
theremre,  that  we  should  consider  this  as  a  mere  informality. 

Richards,  Baron.  I  concur — because  I  think  the  court  is  not  tied  up 
from  exercising  a  sound  discretion ;  though  it  is  certamly  of  importance  that 
pleadings  should  be  sufficiendy  accurate.  The  defence  in  this  case  is  a 
modus  payable  to  the  vicar,  and  thp  defendant  does  not  put  him  on  proof  of 
his  title.  The  defendant  might  certainly  have  put  in  a  supplemental  an- 
swer in  this  case ;  and  I  cannot  see  any  advantage  which  would  have  arisen 
to  the  plaintiff,  if  this  defence  had  been  made  by  such  supplemental  answer. 
If  nothing  had  been  heretofore  decided  on  this  question,  I  should  have 
thouffht  the  defendant  entitled  to  this  indulgence,  unless  an  uniform  series  of 
decisions  to  the  contrary  compelled  me  to  oend  to  them ;  but  here  there  is 
one  case  cited  of  a  decision  in  another  court,  and  another  in  this,  and  they 
certainly  are  essentially  in  opposition ;  but  I  think  the  ^ood  sense  of  the  case 
is  in  favoflr  of  this  defendant.  I  never  knew  the  objection  made  at  the  Rolls 
to  have  been  taken  before ;  and  it  must  frequently  have  happened  that  the 
pleadings  were  open  to  such  an  objeMon  (2). 

(1)  Poft,  page  913.  (3)  See  this  case  on  other  points,  pott,  page  7t$. 


VL  55. 


ItTHE  C4SBS;  907 

M.  56  Geo.  3.  1815.    Scacc.    Chaijlekl  v.  Fryer.  .  [1  Price,  253.]       Jjj^ 

IN  tli«  course  of  the  hearing  of  thii  eao9e>  which  wm  by  bill  filed  bjr  the   A  composition 
vicar  bf  Chatteris^  In  the  isle  of  Ely,  for  aa  accouatol  tithes,  it  was  at-  ^^  by  snuit  of 
tempted  on  the  part  of  thedefendaiiU,  to  read  the  deposition  of  Wm.  Dndce,  ^^  ^o^tL 
in  support  of  tiie  defence  set  up  by  their  answer,  wiiich  was,  that,  as  to  a  proredbynpa- 
eeitain  tract  of  land  called  Adre  Fm,  it  never  was'titheable  within  the  me-  ution  of  the 
Bsory  of  man ;  and  that  the  Impropriate  rector,  fkom  time  immemorial,  and  fi^ctof  luch  an 
before  the  endowment  of  the  vicarage,  held  cercam  lands  withhi  ^e  parish  fgreement  har- 
of  Chatteris,  called  the  Miles;  in  lien  thereof;  and  that  the  commoners  of  |^  being  the 
Acre  Fen  liave,  during  all  that  time  held  tlie  said  fen  disehaiged  from  the  origin  of  the 
payment  of  tithes.  exemption 

The  witness,  who  was  sixty «>seven  years  of  age,  deposed,  that  '*  he  had  ^°^T^*  ^' 
lieard  his  father,  who  was  sfxty^eight  years  old  when  lie  died,  wfaidi  was  about  bon^?yeri- 
thirty-six  years  agp,  and  also  one  John  Hudson,  a  very  old  man,  who  died  denoeof  non- 
before  Hie  deponent's  Ihther,  and  many  other  old  persons  say,  that  tliey  bad  pavment  of 
heard  that  the  said  laads  eaHed  the  Miles  were  formtiiy  given  to  the  wksw  ti^he  for  the 
of  Chatteris  in  lieu  of  tithes  of  Acve  ftn."  f^^^  ^^' 

'■  Itwas  proved  Ibaltlthes  had  never  been  paid  for  Acre  Fen.  tion,un1e»  the 

Mmfut,  Ag€tr,  and  BermU,  dbj^cted  to  the  admittiur  such  hearsay  evi*  deed,  or  twi» 
denoe  of  a  gift,  without  showing  some  tmoes  at  Isaat  or  die  existence  of  a  ^'^^  ^^  ^^ 
deed.    Such  a  d€kxk06  Is  a  composition  real  -,  and  e^dence  should  be  given  ^|^  ^^  ^ 
^Hm  commencement  (  whereas  it  is  laid  as  existing  before  time  of  me-  lo  proof.    ^ 
BKMry,  and  some  evidence  of  possession  is  necestery  to  be  given  in  stq»port 
of  it.     if  not  a  composition  real,  it  is  a  prescription  is  nom  deeimimdo,  md 
the  ground  of  exemption  must  in  ^at  ease  also  be  shown.    BiaikMe  v. 
Mainwaring  (1)  ;  EmtnMy.  NboU  (S). 

IXmaoey  and  B6teler,  maintafned  that- tiie  objection  now  taken'  to  the  evi« 
denoe  went  to  establish  (if  it  were  Allowed)  that  title  Was  weakened  as  it 
became  more  remote.  Tliis  is  not  a  composition  ieal,'bnt  aaioifttt.  Tithes 
hav^ -never  been  paid  for  Acre  Fen,  and  •reputation,  supported  by  vaifaryi 
non-payment,  is  tbe  only  evidence  which  the  deimdaats  ctan  be  eipeoted  to 
bring  forward  to  show  the  ground  on  wluch  they  claim  exemption.  Baker 
v.  IParafr  (S). 

TaoMsoN,  Chief  Baron.  The  question  In  Uiis  case  is,  whether  the  proof 
of  repotaition  which  has  bean  offered  is  admissible  evidence  of  the  ftu^t  in-  * 
tended  to  be  established  by  it.  The  portion  of  land  cidled  the  Miles,  is 
here  described  as  a  boundary  of  Acre  Fen,  and  is  alleged  in  tlie  answar  to 
have  iieea  appropriated  to  and  to  the  use  of  the  impropriate  rector  of  the 
parish  cf  Chatteris,  and  his  heirs  and  assigns  fot  ever,  in  Ue«  of  all  the  tHb6s 
both  great  and  small^  arising  i^^ithln  4ie  tract  called  Acre  Pen,  treating 
it  as  if  there  were  a  rector  who  could  fo  bargain  for  his  heirs  and  assigns. 
This  is  said  to  be  supported  by  the  genertd  evidence  of  non-payment  of 
titles. 

Now  this  is  not  a  mo^at  in  discharge  of  tbe  whole  parish,  but  of  Acre  Fen 
only,  a  tract  of  land  lyi^g  within  the  parish ;  and  in  that  view  it  may  be 
<)uestioDable  if  general  reputation  is  applicable,  or  whether  it  mustndt  in 
lA  cases  apply  to  the  parish  at  large ;  bat  when  It  Is  offered  asevidence  Of 
a  particalar  fact,  I  think  it  is  not  afdmiflsible  wader  the  cincumscanoes  of  thtB 
diae.  It  may  be  evidence  of  a  deed  witldn  time  of  legal  memory,  and  pre* 
vioQs  to  the  redtmmlng  statute  of  the  lach  6f  EMxabeth,  but  then  there 
diould  be  some  proof  ^  the  existence  of  snoh  a  deed.  No  evidence  is  offered 
(^possesrion  under  any  such  deed,  and  that  I  take  to  be  necessary  before- 
6vidence  of  reputation  can  be  admitted.    On  the  contrary,  the  ownership  ' 

here  is  proved  to  be  in  a  person  who  is  not  shewn  to  derive  his  title  lipom 
the  rector,  and  that  is  certeinly  too  slight  to  let  in  this  evidence.  The  case 
of  Baker  v.  Warner  was  very  different  i  thdogh  I  tMnk  the  court  went  as  &r 
lit  they  cmdd  there.    But  that  was  a  parochial  modm^,  cevcritig  tfU  the 

.  ■        .     .      :  ^ftrood** 

(t)  3  Bto.  C.  C.  217.  jtM99  p.  3C6.     (2)  1  W'ightw.  324.  Jnf,  p.  630.     (3)  Pott,  AM. 
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1816,  wood  land  of  tbc  parish ;  and  the  rector  there  was.  in  the  possession  of  the 
cHATri£x.D  ivro  acres  called  the  Parson's  Coppice.  The  terriers  in  that  case  too  were 
extremely  material  in  suppoiting  the  &ct^  and  an  issue  was  ultimately  dl- 
.  reoted,  on  which,  a  verdict  waa  found  for  the  parishioners.  There  is  a  late 
case  of  Ireiamd  v.  PinetU,  in  Peake*s  Evidence  (1)>  where  Mr.  Justice 
Cbambsb  admitted  evidence  of  general  reputation  as  to  the  boundaries  of  a 
town,  but  rejected  it  when  offered  to  prove  that  houses  had  once  stood  where 
there  were  then  none..  And  here  it  is  offered  as  evidence  of  a  particular  fact. 
There  is  no  proof  of  any  purchase  imder  the  rector,  but  merely  of  the  non- 
payment oi  tithesy  and  therefore  I  think  it  is  not  admissible. 

Omabam,  Baron.  This  is  a  wu>du$Sar  a  particoUr  district^  and  is  there- 
fore analogous  with  a  (arm-moc/ta.  The  language  of  the  answer  is  contra-** 
dictory ;  in  dedning  the  limits  of  the  exempted  tract,  the  Miles  is  described 
as  one  of  the  boundaries ;  but  taking  it  as  meant,  it  is,  that  a  conveyance 
was  made  of  the  Miles  before  time  of  memory,  and  1  do  not  think  that  the 
evidence  of  tradition  supports  it.  Such  evidence  is  more  partioularly  loose 
when  it  is  considered  to  how  many  fiicts  the  witness  is  to  speak : — firsts 
that  the  Miles  did  belong  to  the  owners  of  the  fen,  so  as  to  sliow  that  they. 
had  power  to  convey •> then,  that  they  did  convey  it— and  finally,  that  it  was 
conveyed  in  lieu  of  tithes  of  Acre  Fen.  The  only  persons  having  an  interest 
seem  to  he  the  one  hundred  and  fifty-nine  occupi^v  of  houses  $  but  there  ia 
not  a  tittle  of  evidence  to  show  they  had  the  power  to  convey  the  Miles,  or 
that  they  did  do  so  :  and  to  support  such  important  facts  by  tradition  is  the 
wildest  idea,  and  open  to  all  possible  objection.  It  is  heaf-'Say  evidence  of, 
many  facts,  fixing 4hem  at  no  precise  period.  Nou  co/utaig.  jthat  the  oon<!- 
veyance  might  not  be  subsequent  to  the  13th  £liz.  and  if  so,  not  binding* 
though  sanctioned  by  a  court  of  equity.  Or  it  may  be  a  composithm  real 
before  the  time  of  Eliz.  and  if  so,  it  roust  be  established  by  deed,  or  evi- 
dence of  it.  That  I  will  always  hoU  to  be  the  law  of  this  court. 
.  This  is  said  ia  be  IbUowiug  up  the  case  of  Balctr  v.  H^amer ;  but  the  dis- 
tipiction  is<gFeat.  The  rector  Uiere  hnd  possession,  and  on  the  trial  could 
not  account  for  it.  It  was  obviously  also  part  of  the  coppice>  separated 
only  by  a  small  ditch. 

Tradition  is  only  admissible  in  genenilities,  and  not  to  show  particular 
(acts.  Here  too  all  is  conjecture  :-^If  so  important  a  prescription  has  not 
been  better  preserved  by  the  parties,  however  hard  it  may  be  on  them,  they 
must  suffer  for  their  negligence.  The  church  has  the  privilege  of  nuilum 
Umpus.  B«t  the  non-payment  of  Aithe  in  this  case  is  otherwise  to  be  ac- 
counted for,  and  that  by  the  state  of  ihef>lace  itself,  which  was  a  sunken 
fen  covered  with  waler,  and  thai  might  l)e  the  cause  of  the  boundaries  of 
the  parish  being  unknown.  But  if  the  parties  had  proofs  they  should  have 
preserved  them.  I  should  certainly  pay  no  regard  to  such  evidence  as  isc 
90W:offered^  were  I  in  the  situation  of  a  juryman ;  but  I  think  it  inadmissible 
in  {)oint  of  law.  Tithes  must  not  be  taken  from  a  man  by  such  evid^ce ;; 
^r  as  well  upon  such  testimony  might  you  dispossess  a  man  of  his  real  estate. 
.  Woop,  Baron.  1  am  sorry,  to  be  so  often  obliged  to  differ  from  ih^  court 
in  these  tithe  causes  ;  but  I  am  ibr  supporting  immemorial  eqjoyment  and 
Qncient  usage,  and  think  ibat  no  fair  evidence  shoukl  be.  s^ppressed^  if  it 
can  tie  reeei^^.  1  do  not  think  that  there  is  one  ^w  fur  the  clergy^  and 
another  for  the  laity.  If  from  usage  lam  to  infer  a»  endowfxnent  iq  favour, 
of  a  vicar,  1  will  also  from  usage  infer  that  he  m^j  have  parted  wiili  hia 
rights.  In  Lculj^  Dartmouth  v.  Roberis  (1),  the  defendant  proved  a  title 
by  endowment  to  tithe  of  hay,  but  it  was  proved  to  have  been  always  paid, 
to  the  rector  ;  and  Lord  £llknboro9ah,  delivering  the  judgment  -of  the 
court,  said,  diat  the  tithe  of  hay  might  have  been  dissevered  from  the  vi<» 
oarage  by  grant ;  *'  and  in  iavour  of  modem  enjoyment,  which  is  the  best 
interpreter  of  right,  where  documentary  evidence  doea  not  exist,  we  will>, 
(in  conformity  wit^  Lord  KnNYow>  w<ho  said*  that  he  woul^  presume  Awo; 
hpndved  deeds,  if  necessary,y  presume  here  that  a  disseverance  took  place.'* 

It 

(t}  Page  14.  ..    .  (2)  H  East,  336.    ^itUe,  p.  6S5. 
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It  never  oocurrecl  to  him  that  any  writing  need  be  produced.  I  have  al-  1815. 
readv  expressed  my  aeotimentaia  the  case  of  Bennett  v.  Neale  (\);  and  I  chatfibld 
hope  Utat  sofene  one  will  carry  the  point  to  the  lords.  Here  (siripping  it  of 
any  informality)  Is  the  snbstanee  of  the  answer  a  legal  defence  ?  No  doubt 
it  is..  In  the  Bishop  of  Winchester's  ease  (2),  a  prescription  for  tithes  in 
respect  of  a  pension  paid  to  the  parson  under  similar  circumstances,  was  ad- 
judged good. 

Here  the  case  is,  that  %}ie  owners  of  Acre  Fen  gave  some  land»  (no  mat- 
ter if  pnrtof  Acre  Fen,  or  not)  in  lieu  of  tithe.  The  evidence  is  non-pay- 
pient  during  living  memory,  either  to  rector  or  vicar,  both  joining  against 
the  parishioner^  adverse  to  the  occupier,  who  cannot  get  at  the  title  of  the 
rector.  In  hci,  the  lands  have  never  paid  tithe^,  1  agree  that  reputation  is 
no  evidence  of  a  fbct,  but  here  it  is  bottomed  on  a  fact, — ^the  fact  of  per-' 
petual  non-payment  of  tithe  ;  aiid  may  not  reputation  be  admitted  to  explain 
(hat  fact  ?  It  was  so  admittecl  in  Baker  v.  PTfumer,  and  here  niso  it  is  not 
reputation  of  a  &ct,  but  of  the  original  caus^  of  a  fact — you  can  liavc  no 
-other  evidence  }  and  if  it  were  a  modus,  it  would  be  the  same  thing. 

But  hear-say  evidence  is  in  some  Instances  admissible,  and  ev^n  in  tithe 
cases  J  Siransham  v.  Cullington  (9),,  and  Congley  v.  Hall  {A).     In  Baker  v. 
Warner  the  same  objections,  were  urged,  and  the  same  cases  cited,  but  the 
court  sept  it  for  triaj.    That  only  differed  from  the  present  case,  in  that 
there  was  a  spiritual  rector,  who  is  a  perpetual  body.     Hc^re  there  is  ai^ 
impropriate  rector,  and  if  the  land  was  once  appropriated  to  hini,  any  one 
now  holding  it  must  claim  under  him.    It  might  have  been  so  appropriated 
subsequent^  to  the.  vicar's  endowment  as  well  as  before.     The  parishioner 
can  have  no  other  proof;   and  though  its  weight  may  not  be  so  stron^^  1 
am  at  least  of  opinion  that  this  is  adpiissibl<e  <;vidence« 
.    RicnARDS,  Barou.     I  sub;3Qit  to  principle  in  all  cases,  as  welt  of  tithe  as 
other  y  and  if  there  be  any  di^er^qce  in  the  rules  of  evidence,  as  respecting 
ecclesiastics  an4  laymeq,  the  law  makes  that  difference.     I  am  not  to  make 
the  law,  or  find-fault  wi^h  it,  should  it  not  be  what  1  think  it  ought  to  be. 
A  series  of  decisioAS  hjts  es^blished,  that  a  composition  real  cannot  be 
proved  without  a  deed,  or  eyidence  of  one.    I  hold  myself  bound  by  tlie  au« 
thorities  j   and  it  woujid  bo  a  dangerous  precedent  If  every  judge  were  per- 
mitted \fi  doubt  th.em.     ThQ  object  of  the  proposed  evidence  is  to  prove 
certain  facts.     Now  reputation  is  not  evidenoe  of  a  fact,  still  less  of  thrjee, 
fonr,  or  mojre  facts.    The  answer  certainly  states  a  suI]Dcient  defence,  if 
proved  ;  but  whether  it  be  proved  or  not  is  now  the  c|iiestiQn.    It  is  sup- 
posetl,  that  at  some  time  the  rector  was  entitled  to  tithes  of  the  whole 
parish.     1  Yvill  not  now  inquire  if  reputation  be  applicable  to  part  ofa 
parish ;.  hut  taking  it  to  be  so,  the  rector  is  supposed  to  have  agreed,  with 
certain  persons  to  take  some  land  in  consideration  of  giving  up  the  tithes  of 
AcreFen*  a. place  then  unreclaimed.     If  iS^at  were  so,  there  must,  neces- 
sarily have  been  some  conveyance.    There  most  also  have  been  possession 
and  enjoyment,  and  they  who  have  successively  enjoyed  it  ever  since  must 
have  ciednced  their  claim  U.om  him.    ]^ut  as  it  is  not  provi^d  th/it  the  rector 
floes,  or  ever  did>  eiyoy  it  hynself,  every  one  of  tl)ose  iacts  must  be  proved 
]by  this  evidence  of  reputation  :.  and  can  su<;h^  evidence  be  Received  to  prove 
any  one  of  those  facts  r^clearly  not. — 8tiU  less  shonld  It  be;  admitted  to 
establish  all.    1  agree  with  the  determination  in  Lndy  Dartmouth  v.  Hoberlit, 
but  that  case  does  not  apply  here.     I  think  this  evidence  is  not  only  inad- 
missible in  tithe  causes^  but  that  it  could  not  be  received  any  where,  in.  any 
case. 

l^vid^nce  rejected  (5). 

(1)  1  Wiykiw.  324.    ^Mt€,  ^€aO.  1 1&  ^mie,  p.  603,  where  L.  C.  B.  AUcD04 

<2)  ^Mit^  vol.  1 .  p.  1 1 9.  M  A  LP  18  reported  to  have  said, '  <  the  rssencc  o( 

'    (3}  Cro.  Elix.  2^.    /tnte^  vol.  1.  p.  101.  reputation  is,  that  if  you  prore  a  fact,  as  for 

(4)  2  Roll.  Rep.  195.     wtfii/«,  vol.  1.  p.  inaUuice  pajnicntof  a  svuiofinoney^itmust 
^iu              "        '  ^'  accompanied  tirith  this,  that  it  was  so 

(5)  Sed  Tide  Harwwid  v.  Shna,  1  Wi^htw.  paid  in  consequence  of  a  reputation.^ 
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Ford,  Widow^  and  another.  Executors  of  H,  Fordy  Glericy  deilease^f 

T.  Bacster  (1). 
[4  Mauk  &  Selw.  ISO.] 

DEBT  on  the  stat.  2  &  d  Ed.  6.  for  not  setting  out  tithe  of  coppice  wood, 
being  sylva  cadua,  &c.   Plea,  nil  debet*  At  the  trial  before  Dallas,  Jj^ 
at  the  laist  summer  assizes  at  Hereford,  the  case  was  this  : 

The  woodland  in  question  consisted  of  a  number  of  acres  of  oak  coppice  ; 
the  whole  of  which,  by  a  regular  rotation  of  cutting  a  part  every  year,  came 
to  be  cut  down  once  every  15  years.  A  great  proportion  of  this  coppice 
grew  out  of  old  stools,  and  many  of  these  growers  were  passed  by  and  left 
standing  at  the  falling  of  the  coppice,  some  for  two,  and  many  for  three  and 
even  until  the  fourth  falling.  These  were  denominated  black  poles,  and 
were  of  considerable  height  and  dimensions,  being  from  2  to  6  inches  in 
girth,  and  in  heighth  from  30  feet  upwards.  The  stools  fit>m  which  they 
grew  were  many  of  them,  according  to  some  of  the  witness^,  the  stools  of 
trees  as  old  as  the  wood  itself,  which  had  been  a  wood  for  centuries,  and  all 
were  stools  of  trees  above  the  age  of  20  years  before  they  were  cut  down^ 
and  the  black  poles  also  all  exceeded  that  age.  These  black  poles  were 
barked  before  felling,  and  then  cut  for  laths  and  posts  and  rails,  and  into 
timber  for  carpenters*  purposes.  Woodlands  of  this  description  had  usually 
paid  tithe  of  the  black  poles  as  well  as  the  rest,  which  had  been  the  case 
with  the  woodland  in  question,  composition  having  been  paid  for  the  whole. 
Most  of  the  witnesses  proved  that  these  black  poles  were  not  accounted 
timber  in  that  country,  some  of  them  stating  that  nothing  was  timber  but 
what  is  six  inches  in  girth,  whether  it  grew  from  the  acorn  or  not ;  and 
others,  that  nothing  which  grew  from  stools  was  accounted  timber.  The 
question  was,  whether  the  black  poles,,  as  well  as  the  coppice,  were  liable  td 
pay  tithe.  The  counsel  for  the  plaintiffs  mentioned  a  case  of  Lewis  v,  Snell^^), 
in  which  they  said  the  court  of  exchequer  had  lately  decided  that  germins  ai^ 
well  above  the  age  of  20  years  as  under  were  subject  to  tithe. 

The  learned  judge  left  it  to  the  jury  upon  the  evidence  whether  the  black 
poles  were  titheable,  stating  that  if  it  was  a  kind  of  wood  exempted  by  the 
statute  (3),  it  would  be  so  at  the  age  of  20  years,  of  which  age  the  black 
poles  appeared  to  be  y  but  at  the  same  time  intimating  his  opinion  to  them 
that  they  were  not  timber  trees.  And  he  added,  that  where  germins  grew 
from  old  stools  they  were  subject  to  tithe,  and  that  he  understood  the  case^ 
as  cited  by  the  plaintiffs*  coimsel,  to  have  determined  that  such  germins 
wcfe  so  subject,  whether  of  the  age  of  20  years  and  upwards,  or  not.  The 
jury  found  for  the  plaintiffs,  and  on  giving  their  verdict  said  that  black  poles 
had  always  paid  tithe  in  their  country. 

A  rule  nisi  for  a  new  trial  hkving  been  obtained  in  the  last  tern),  upon 
the  ground  that  this  was  a  species  of  wood  exempted  from  tithe  by  stat. 
46  Ed.  3.  c.  3,  - 

Abbott  and  fvUet  (with  them  Dauncey)  shewed  cause,  and  they  said,  that 
though  the  witnesses  did  not  distinguish  between  the  proportion  of  black 
poles  growing  from  stools,  and  such  as  grew  from  their  own  root,  yet  the 
verdict  would  be  right,  provided  any  part  was  titheable  $  for  if  the  owner . 
intermix  in  cutting,  such  as  is  not  titheable  with  that  which  is^  he  shall  pay 
for  the  whole.  Therefore  taking  the  question  to  be  simply  whether  the 
black  poles  growing  from  stools  ought  to  pay  tithey  they  relied  on  its  being 
found  by  the  jury  that  wood  of  this  description  had  always  paid  tithe  in  that 
country,  and  cited  Walton  v.  Tryan  (4)  for  the  contradiction  given  by  Lord 
Hardwickb  to  the  position  in  2  InsL  643,  *^  that  the  germins  growii^  out 
of  the  roots  of  timber  trees  before  then  cut  down  are  exempt  iaeom  tithes.*' 

Lord 

(1}  Caaae  was  shewD  at  Seijeanfs  tnn         p)  45  Ed.  3.  c.  3. 
before  last  Hilary  term,  in  the  absenca  of         (4)  Amb*  133.  3  Burn's  B.  L.  452.  Anit, 
Dampier  J.  p*  I2Br 

(2)  Pott,  Add. 
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Lord  Hardwicrjs  also  defines  ^'  grot  6m/'  which  are  the  words  of  the  stab 
45  £d.  3.^  to  mean  '*  trees  of  20  years'  growth,  whether  timber  at  coomioii 
law  or  by  castom  (I).*'  And  thus  in  Tumor  y.  Smith  (2)  the  court  took 
the  dis^K^n  between  oaderw<H>d  and  wood"  growing  on  stabs  or  stems, 
decreeing  as  to  them  that  an  account  should  be  taken ;  and  what  were 
standards,  (or  standills,  as  called  in  stat.  83  Hen.  0.  c.  17.)  which  are 
properly  young  trees  springing  fW>m  the  seed,  and  as  to*  them  iuade  no  de-* 
cree.  Also  fVml/Mtnk  y,  Eayward  (3),  (the  report  of  which  agrees  with 
Slunner'A  brief  Ivho  was  of  counsel  in  it,)  -proceeded  upon  the  same  distinct 
iion,  for  there  the  court  directed  Inquiry  as  to  what  part  of  the  wood  greit 
from  the  mast  add  was  under  20  years;  and  what  part  ^om  stools  or  roots 
of  trees,  heretofore  faHen,  of  any  age,  size,  or  growth  whatever,  and  yet  it 
appeared  that  wood  of  this  description  had  tte^er  paid  tithe  before ;  so  that 
it  is  an  authority  d  fortwri  in  supik)rt  of  the  present  case  \yhere  the  wood 
has  always  paid  tithe.  So  ill  Lewis  V.  ^«e^,  which  was  also  a  new  claim, 
and  was  before  the  exchequef  in  1B1 1,  the  great  f|ue8tion  was  whether  wood 
aboye  the  age  of  20  years  growing  from  stools  was  exempted  from  tithe  $ 
and  the  court  held  that  it  was  hot,  and  made  a  decree  ref<erring  it  to  the 
officer  to  take  an  dccount  f  inter  alieij  of  what  germins  were  cot  by  the  de* 
Fendant  from  stools  of  trees  above  20  years'  growth,  and  whether  any  and 
what  part  cut  from  stools  above  20  years*  growth  were  cut  and  mixed  with 
coppice  and  underwood ;  and  also  of  the  bark  that  had  been  stripped  by  the 
defendant  from  any  trees  except  timber  trees. 

'  The  ^Ikyrney- General  and  Jervh,  c^ntrd,  maintained  tiiat  the  verdict 
passed  upon  sin  erroneous  impression  of  the  jury,  that  nothing  wks  timber 
but  wood  of  a  certain  girth  ;  whereas  the  rule  was,  that  if  a  tree,  being 
timber  of  20  years*  growth,  is  once  priyileged,  though  it  be  afterwards 
topped  every  fifteen  years*  yet  is  tithe  not  payable  of  the  loppings.  And  it 
matters  not  whether  the  tree  be  of  the  height  of  one  foot  or  twenty,  if  it  be 
the  parent  stock ;  therefore  if  the  tree  be  cut  down  leaving  the  stock,  if 
the  stock  is  privileged,  so  shall  the  germins  above  the  age  of  20  years> 
whlch'grow  from' it,  bit  privileged.  And  this  seems  to  haye  been  the  opinion 
of  the  court  in  Sobif  y.  MoHhm  (4).  It  must  also  foe  remembered  that  this 
species  of  tithe'  was  not  payabls  of  common  rigiit,  but  by  the  constitution  of 
Stratford^  (17  £d.  3.)  of  which  Che  commons  frequently  complained  to  the 
king,  nntU  at  length  the  stat.  46£d.*3.  was  passed,  exempting  what  is 
termed  by  the  statute  gross  wood,  of  the  age  of  20  years ;  from  the  record 
of  which  statute  it  appears  that  it  was  at  that  time  understood  that  under-* 
wood  only  was  comprised  in  the  words  iifka  tdtduc,  and  not  trees  of  such 
age.  For  which  there  seems  to  be  good  reason,  for'  trees  above  the  age  of 
20  years,  as  it  was  argued  in  Sobtjv.  MoHns,  are  an  inheritance,  and  for  cut- 
ting them  down  a  man  shall  have  waste,  and  shall  count  to  his  disherison. 
And  if  the  trees  are  an  inheritance,  it  follows  that  no  tithe  shall  be  paid  of 
them,  for  tithes  are  payable  of  the  increase  of  the  inheritance,  and  not  of 
that  which  is  the  inheritance  itself.  And  as  to  Lord  HAaDwicKs's  dissent 
in  Walion  y.  Tryon  from  the  rule  in  2  tnst.  he  docs  not  give  a  very  good 
feason  for  it,  viz.  becausie  it  would  deprive  tlic  clergy  of  tithes  of  many  un- 
derwoods }  nor  does  he  se6m  to  have  acted  npon  it  in  the  pHncipal  case  be** 
fore  him,  for  he  directed  an  issue  to  another  pohit,  namely,  whether  the  oak 
and  ash  pollard  trees  in  question  were  first  topped  before  they  were  of  20 
years'  growth  or  not.  Nor  does  Tumor  v.  Smith  apply  to  this  case,  because 
that  turned  upon  its  being  a  promi.'-cuous  felling  of  coppice  wxhxI  with  that 
which  grew  from  stubs  or  stems.  JVmlbank  y.  Hayward  was  concerning  the 
liability  of  beech  wood,  and  Lewu  v.  Snetl  is  still  subjndke.  But  in  Aubrey 
y.  ^her  (5)  the  rule  was  laid  down  that  upon  a  question  whether  any  par* 
tieular  wood  is  or  is  not  timber,  the  inquiry  is  confined  to  the  nature  of  the 
wood^  and  the  period  of  its  growth,  whether  of  20  years  ;  by  which  rule  if 

thi«> 

(1)  AinV.  132.    Aniey  p.  123.  (4)  jinie,  vol.  1.  p  €0. 

(2)  AtUt^  vol*  I.  p.  526.  (5)  10  Eait,  446. 

(3)  3  Wood,  512.    Po*t,Add.  ... 
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1B16.        thife  question  be  tried,  the  Wood  will  be  found  iu  both  respects  to  be  of  the 
»oRD         quality  of  timber.  Cur.  ad.  vulL 


KACtTEB* 


Lord  Ellbxbobouob  C.  J.  on  this  day  delivered  the  judgment  of  the 
court. 

This  case  came  before  the  conrt  upon  a  motion  for  a  new  trial.    It  was 
an  action  of  debt  on  the  stac  2  &  d  of  Edw.  6.  for  tithes  of  wood,  and  the 
question  was,  whether  the  jury  had  not  improperly  treated  as  titheable  oer* 
tain  wood  which  under  the  statute  of  46  Edw.  3.  c.  3.  was  exempt  from 
tithes:    This  was  oak  wood  of  more  than  20  years*  growth,  not  growing 
from  the  acorn,  but  from  old  stools^  and  those  stools  belonging  to  trees, 
which  trees  before  they  had  been  cut  were  of  more  than  20  years'  standing. 
Some  of  the  witnesses  upon  the  trial  spoke  to  the  girth  of  the  wood,  as- sup- 
posed to  afford  the  proper  criterion  for  determining  whether  it  was  timber 
or  not,  which  was  cleariy  referring  to  a  wrong  6tan<lard,  and  jt  was  sug- 
gested upon  the  argument  that  this  probably  might  have  led  the  jury  intaa 
mistake ;  but  as  the  learned  judge  told  the  jury  upon  his  summing  up,  that 
if.  the  species  of  wood  was  fliuch  aa  to  entitle  it  to  exemption,  it  would  be 
entitled  to  exemption  as  soon  as  it  was  20  years  old,  and  as  the  jury  stated 
when  they  brought  in  their  verdict  that  this  wood  always  paid  tithe  in  their 
country  (which  never  could  be  true  as  to  oaks  growing  from  acorns)  the 
verdict  could  not  have  proceeded  upon  this  false  s^ndard  of  the  girth,  but 
must  have  been  found  upon  the  nature  and  character  of  the  wood.     The 
question  therefore  is,  whether  oak  wood,  of  more  than  20  years'  standing, 
growing  not  from  acorns  as  original  or  maiden  trees,  as  they  are  called,  but 
from  old  stools,  which  stools  belonged  originally  to  trees  which  had  stood 
more  than  20  years,  are  so  clearly  and  universally  entitled  to  exemption  by 
the  statute,  as  to  make  a  verdict  which  subjects  them  to  tithe,  necessarily  a 
wrong  verdict.    And  we  are  of  opinion  that  they  are  not  so  entitled,  and 
consequently  that  the  verdict  which  has  subjected  them  to  tithe  is  not  ne- 
cessarily a  wrong  verdict.    The  statute  45  £d.  3.  ic.  3.  states  it  as  the  com- 
plaint of  the  great  men  and  commons,  *'  that  whereas  they  sell  their  great 
wood  (lenr  gros  boys)  of  the  age  of  20  years,  or  of  40  years,  or  of  greater 
age,  to  merchant^  to  their  own  profit,  or  in  aid  of  the  king  in  his  wars,  par- 
sons and  vicars  of  holy  church  implead  and  draw  the  said  merchants  in  the 
spiritual  cotirt  for  the  tithes  of  the  said  wopd,  in  the*  name  of  this  wood 
called  sylvaaedua,  whereby  they  cannot  sell  their  woods  to  the  very  value  }" 
and  then  the  statute  ordains  ''that  a  prohibition  in  this  case  shall  be 
granted."  This  statute  therefore  does  not  import  tp  exempt  all  wood  of  20 
or  40  years'  growth,  but  such  only  as  comes  under  the  denomination  of 
"  great  wood,"  or  "  gros  boys,**    Two  things  therefore  must  concur  to  ex- 
clude or  privilege  wood  from  a  liability  to  tithes^  wz.  its  bjeing  of  the  speci- 
fied age  of  20  years  or  more,  and  its  being  gro9  bois.  Qros  bois  is  not  merely 
haut  boiSfSS  distinguished  froioa  sub  bois,  but  is  a  distinct  subject  from  boCh. 
In  the  petition^  in  parliament,  21  £d.  3. 37.,  the  three  kinds  of  wood,  kaui 
hois,  sub  bqis,  and  gros  bois  are  mentioned ;  and  a^  to  the  l^ter,  viz.  grosbois^ 
the  petition  treats  it  as  a  clearly  untitheable  subject ;  for  the  commons  pray 
that  the  people  of  holy  church  may  be  forbidden  to  d^numd  tithe  ;  as  to  the 
former  two  descriptions  of  wood  they  pray  only  that  the  clergy,  in  right  of 
tithes  of  haut  bois  and  sub  bois,  may  demand  or  attempt  nothing  new,  but 
only  that  {ceo)  and  in  those  places  {en  les  lieux)  where  they  have  been  of 
ancient  time  seised  as  in  right  of  their  churches.   Sylca  cadua,  and  sub  bois, 
or  underwood,  are  not,  it  should  seem  from  stat.  46  Edw.  3.  synonimous  f 
for  sub  bois  is  stated  to  be  comprehended  in  it«  not  to  be  itself,  or  to  be  the^ 
same  thing  with  it.     Sylva  atdua  seems  to  comprehend  ti  ierndni,  besidea 
underwood,  all  such  wood  as  is  occasionally  cut  either  in  body,  branch,  or 
root,  with  the  statutable  exception  only  of  gros  bois  properly  so  called,  when 
it  IS  of  that  age  at  which  it  is  by  the  stat.  45  Edw.  3.  exempt  from  being 
tithed,  t.  e.  of  20  years  or  upwards.     Gros  bois  is  considered  by  Lord  Cokx 
in  2  Inst.  642.  as  signifying  what  is  by  common  law  or  the  custom  of  the 

country 
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coontry  timber.  The  exemption  naturally  and  by  legal  consequence  cm* 
braces  whatever  constitutes  a  part  of  the  gros  boU  or  timber  of  the  requisite 
age,  but  it  will  not  comprehend  that  whkh  never  made  a  part  of  or  co-ex- 
isted with  the  grot  bois  of  the  due  age.  It  will  therefore  not  compreh^mji 
the  gennins  whieh  sprung  from  the  tree,  and  are  cut  before  it  was  statutabjy 
gros  Mi,  nor  the  wood  which  grew  from  thie  stool  on  which  the  gtes  bois 
once  stood,  but  stands  no  longer,  which  is  the  case  with  the  bltick  poles  in 
question,  no|^  the  germins  whieh  sprung  from  the  root  of  what  was  once  the 
root  of  gros  hois.  To  be  pii^'ttoged  it  must  have  been  once  an  accessary  to 
a  then  existing  and  privileged  principal  matter  oi  gros  bois  of  20  years' 
growth  at  least.  The  position  in  2  Inst.  643.  '*  If  a  man  cut  down  timber 
trees,  tithes  shall  not  be  paid  fbr  the  germins  or  branches  which  grow  out 
of  the  roots,  of  what  age  soever,  fbr  that  the  root  is  parcel  of  the  inheritance, 
has  a  bad  reason  assigned  fur  it ;  for  every  tree  of  whatever  age,  and  every 
part  of  every  tree  growing,  is  property  part  of  the  inheritance,  and  the  autho- 
rities, cited  in  the  margin,  vis.  Plowd.  470.  and  1 1  Co.  49.  are  not  sufficient 
to  support  the  position.  In  Plowd.  470.  the  question  whether  germins 
growing  ont  of  the  old  stools  were  titheable,  where  the  tree  its^f  was  cut 
down,  did  not  arise  in  that  case,  and  the  dieia  there  relate  rather  to  what 
grew  from  the  trunk,  where  the  tree  was  not  itself  cut  down,  viz.  the  lop- 
pings and  germins  of  honiTbeam  poUengers,  than  to  what  grew  from  the  old 
root ;  and  what  is  said  in  1 1  Co.  49.  from  the  date  assigned  to  the  determi- 
nation relied  upon,  i.  e.  Flisch.  29  £liz.  refers  probably  to  nothing  more  than 
an  opinion  of  Wray  and  CUneh,^  which  is  to  be  found  in  Cro.  £liz.  67b 
and  Moor,  908.,  and  which  are  l>oth  of  Easter,  29  £liz.,  which  opinion  in 
another  part  of  it,  where  it  says  that  of  oaks  cut  under  20  years  of  age  no 
tithe  is  due,  is  clearly  wrong.  The  passage  therefore  in  2  Inst.  643.  may 
be  considered  as  standing  upon  no  prior  authority,  and  in  later  times  it  has 
certainly  been  impeached,  in  tValtmi  v.  Tryon,  Ambl.  133,  2  Gwill.  833. 
and  Burn's  EccL  Law,  (1751.)  Lord  Habdwickb  says,  *'  2  In8t.^642— 3. 
lays  down  some  general  rnles,  which  have  not  been  contradicted,  except  in 
the  case  of  germins  growing  from  the  stools  of  trees  that  have  b^n  entirely 
cut  down  j  and  this  with  reason,  because  great  part  of  the  coppices  or  un-- 
derwoods  of  the  kingdom  are  germins  from  such  stools  of  timber  woods, 
and  it  would  deprive  the  clergy  of  tithes  of  many  underwoods.  It  was 
asked,  says  he,  what  difference,  whether  germins  grow  out  of  the  stools  of 
trees  entirely  cut  down,  or  -from  the  head  after  it  is  lopped  ?  In  answer, 
there  is  gre^t  difference  y  for  as  to  germins  from  stools  there  are  no  trees  re- 
maining from  whence  they  can  derive  the  privilege,  in  the  other  case  there 
are."  Here  there  is  not  only  Lord  Hardwigkb's  own  opinion  on  the  point, 
but  an  assertion  by  him  that  this  rule  oi  Lord  Cokb's  had  in  later  times  been 
contradicted.  And  there  are  two  cases  since  in  which  it  is  dear  Lord  Cokb's 
rule  has  not  been  followed.  In  Amber  v.  Jackson,  3  Wood,  225.,  in  1769, 
tithe  of  this  very  description  of  wood  was  decreed  in  the  adjoining  county 
of  Salop.  The  question,  as  may  be  collected  from  the  pleadings,  was 
whether  tithes  were  to  be  paid  for  873  black  poles,  of  considerably  more* 
than  20  years*  growth  :  the  rector  insisted  that  they  grew  ft^m  old  stools, 
the  owner  that  they  grew  from  their  own  roots ;  witnesses  were  examined 
on  both  sides,  and  counsel  heard,  and  these  trees  were  adjudged  titheable. 
This  therefore  is  an  authority  in  point,  in  modem  times,  upon  this  very  de- 
scription of  tree  in  an  adjoining  county,  and  the  judges  who  concurred  in  it 
were  Fabkjcb,  chief  baron,  and  Smttbb  and  Adams,  barons.-  Halbank  and 
Hafwardy  3  Wood,  512.  is  nearly  to  the  same  effect.  And  upon  this  autho- 
lity,  following  as  it  does  the  opiniSki  of  Lord  Habdwickb,  and  contradicted 
by  nothing  but  the  qoestionable  i/idumin  2  Inst.  043,  we  tliink  we  cannot 
say  that  the  verdict  in  this  case  is  wrong ;  and  the  rule  fbr  a  new  trial  must 
oonsequently  be  di8c|uu-ged. 

Rule  discharged. 

M.  55 
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1815,  T.  55  Geo.  3,    1815.    C.  P. 

y^^wmj  Lord  Selseav.  Powell.     [6  Taunt.  297-1 

In  an  action  HPHIS  was  an  action  of  debt  upon  the  sUtute  of  2  &  3  £d.  6>  c.  13«  for 
for  not  setting  -■-  n*t  setting  out  tithes  j  and  ii|»o»  th».tfial  of  tkfr  cause  at  the  Sussex 
out  tithes,  the  spring»assizes  1815^  before  Wood  B.,  the  defeiico  was,  that  the  land  on 
that  the'und'te  ^^"ch^he  crops  had  grown/  whefeof.thft  tilhe  was  claimed^  were  barren 
barren,  Itet  on  Ittuds^  within  the  exception  in  the  5th  secCiiin  of  the  statute.  It.  appeared 
the  defendant,  in  evi^nce,  that  the  land  in  qaestion  had  been  parGclof  ^tanstead  forest. 
The  proper  that  it  had  been  covered  with  timber  and  underwood  : ,  the  proprietor  had 
^^"^  ^''tiii'^this  ^^^^  years  since  stripped  it- of  the  timber^  and  had  now  permitted  the  oc*- 
BUtate  ia,  cupier  of  the  land  to  grub  up  the  underwood,  and  had  given  him  the  wood 
whether  the  for  his  pains,  which  was  not  sufficient  in  vulne  to  repay  the  eipehce  of 
land  requires  grubbing.  The  land  had  a  i'ew  years  before  been  valued  at  9».  rent  per 
***™°"^!Su2er  ^^^*^T^^  was  then  let  at  1^5.  Od.  per  acre.  After  grubbing  the  wood,. some 
inmraore  or  P*^  ^^  ^^^  ^^°^  ^^^  been  chalked  with  chalk  raised  from  the  wbsiraiwn  of 
labour,  to  bring  the  same  land,  but  the  principal  part  of  the  crops  weie  obtahaed  without 
it  into  a  proper  chalkingi  or  any  other  manure,  and  without  extmonlinary  labour  or  .ex« 
state  of  cnltiTa-  pence.  The  crops  in  some  parts  of  the  land  were  goo<l»  and  they  were  oi| 
^e  statute  ^^  whole  sufficient  to  repay  all  the  costs,  and  leave  a  profit  to  the  farmer; 
2  &dEdw.  6.  Wooo  B.  left  the  case  to  the  jury,  according  to  that  .which  is  laid  down  by 
c.  13.  is  a  re-  the  court  of  king*s  bench  in  Warwick  v.  CoUins  (1)^  flo  be  the  proper  int 
medial  act,  and  qjaxrj,  whether  the  land  was  of  such  a  nature  as  to  requice  extraordinary 
themm^he  expence,  either  in  manure  or  labour,  to  bring  it  into  a  proper  state  of  culir 
court  will  grant  tivation.  The  expence  of  grubbing  was  not  to  be  taken  into)  theincdnsi^ 
a  new  trial  for  deration.  The  jury  found  a  verdict  for  the  defendant,  subject  ton  point  re«* 
a  mistake  of  spdcting  documentary  evidence,  on  which  the  court,  thinking  they  had  not 
the  jury.  sufficient  information  of  the  facts,  sent  the  cause  to  a  new  trial,  without  de*- 

ctding  the  questiou. 

Sitepherd,  solicitor-general^  in£a6ter  term  o^^ined  a  rule«tifi  to  set  aside 
the  verdict  and  have  a  new  trial,  as  well  on  the  point  reserved,  as  on  the 
ground  that  this  was  not  barren  land  within  the  statute. 

Besif  9erjt.  in  the  same  term,  in  shewing  cause,  took  a  preBminary  ob* 
jectk>n,  that  this  was  a  penal  action,  and  that  where  the  judge  had  given  no 
wrong  directions  to  a  jury  in  a  penal  action,  the  court  could  not' grant  a  new 
trial  on  the  ground  that  the  verdict  was  against  evidence^  He  cited  for  this 
prQposition,  Brook,  q.  i.  v.  "Uiddleton  (2),  and  Fonnereau  v.  Bennei  (3); 
where  it  is  said  to  have  then  been  the  established  rule  for  the  last  50  years; 
The  court  adjourned  the  case  to  give  the  solicitor  general  time  to  examine 
the  authorities  touching  this  objection.  On  the  first  day  of  this  term,  the 
vcourt  relieved  the  solicitor  from  arguing  tbis  point,  as  bdng  already  de^ 
cided  in  the  case  of  HaUoway  v.  Hmotti  (4)»  in  which  this  statute  was  con« 
sidered  as  a  remedial,  rather  than  a  jptnal  act,  and  a  motion  for  a  new  trial 
waSf  notwithstanding  the  same  objection,  therefore  in  that  instance  enter* 
^ined. 

BeH  now  shewed  cause  against  the  rule,  impugning  the  judge's  direction 
to  the  jury  to  dismiss  from  their  consideration  the  expence  of  grubbing  the 
underwood,  which  he  contended  the  jury  were  entitled  to  take  mto  their  aC'» 
count.  Likewise  he  uiged,  that  the  rule  laid  down  in  Warwick  v.  CoIUmsl, 
and  adopted  in  the  present  case,  was  mnch  too  narrow.  The  statute  con<» 
templated  two  descriptions  of  land,  the  one,  that  which  had  produced  com 
Within  40  years  before,  all  other  Lend  was  intended  to  fall  within  the  exqep*- 
tion.  The  first  description  did  not  comprehend  the  land  in  question,  for 
nothing  in  this  case  shewed  that  this  land  had  produced  com  within  that 
l^riod,  or  had  not  been  a  forest  from  the  beginning  of  time.  It  wonki  not 
be  for  the  interest  of  tlic  church,  that  the  moment  a  person  undertakes  at 

great 

(1)  2  Manic  &  Sclw.  362.  (4)  Trin.  term.   13  Geo.  3.      10  MSS. 

(2)  10  VMSXy  268,  Scijt.  Hill,  p.  339.    9  Sclw.  N.  P.  2d  edit. 

(3)  3  WiU.  60.  122J.     Ante,  p.  283. 
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great  expence  the  cultiTation  of  land,  he  should  be  immediately  subjected  to 
tithes.  It  was  the  interest  of  the  church>  as  much  us  of  the  people,  to  en- 
coarage  agriculture. 

The  SoUcUor  General,  in  support  of  his  rule,  ur^ed,  (and  the  court 
agreed,)  that  the  onus  of  shewing  that  the  land  was  barren,  lay  on  the  de- 
fendant.   The  discussion  then  passed  over  to  the  other  point  reserved. 

Cur.  adt,  vuli, 

OtBB6>  C.  J.  now  delivered  the  judgment  of  the  court.  This  was  a  ques- 
tion whether  the  land  was  barren  witibin  the  n^eaning  of  the  statute.  The 
proper  inquiry  in  these  cases  is,  whether  the  land  was  of  such  a  nature  as 
required  extraordinary  expence.  My  brother  Wood  left  it  to  the  jury  whe- 
ther it  were  of  that  description,  and  the  jury  found  it  was.  One  ground  on 
which  a  new  trial  was  moved  for,  is,  that  the  eridence  shewed  that  the 
land  was  not  of  that  description :  we  have  looked  carefully  through  'the 
evidence,  such  as  it  is  reported  to  us,  and  we  find  that  there  is  no  ground 
to  say  it  was  barren  land.  His  lordship  then  passed  to  the  other  point,  and 
coadaded  by  making  the  rule  absolute  for  a  new  trial  5  the  costs  to  abide 
the  event. 

Eule  absdute. 
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M.  66  Geo.  3.    1815*    C.P. 
Brooksby,  Clerk,  v.  fTatts.     [6  Taunt.  334.] 

THIS  was  an  action  brought  to  recover  a  sum  of  money  due  as  a  compo- 
sition for  tithes  due  to  the  pkintiff  in  right  of  hie  benefice,  and  retained 
by  die  defendant.  The  plaintiff  proved  an  account  settled  between  the  de- 
fendant and  himself  for  the  preceding  year,  whereby  it  appeared  that  the 
defendant  had  paid  money  for  the  several  tithes  of  that  year,  which  was 
sufficient  to  hiise  the  inference  that  a  composition  subsisted,  and  there  wa6 
no  proof  of  any  notice^to  determine  it.  The  defence  relied  on  was,  that  the 
plfldntiff  had  obtained  possession  of  his  benefice  by  simony,  to  which  he  was 
lumself  a  party.  But  Le  Blanc  J.  rejected  the  evidence  of  the  simony  * 
upon  the  ground  that  there  had  been  a  composition  for  the  tithes  between 
the  plaintiff  and  the  defendant,  which  was  not  yet  determined,  and  the  ver- 
dict passed  for  the  plaintiff. 

Shepherd,  solicitor  general,  now  Aiored  to  set  aside  the  verdict,  and  have  - 
a  new  trial.  According  to  many  authorities,  (which  the  court  relieved  him 
from  citing,  as  being  clear  law,}  simony  would  be  an  answer  to  a  suit  tor 
tithes  in  specie,  or  to  an  action  for  not  setting  out  tithes ;  and  an  action 
for  money  due  upon  a  composition  could  not  upon  principle  be  distinguished 
from  the  two  former.  And  the  princlpies  which  governed  the  case  of  Cook 
v.  Loxley,  5  Term  Rep.  4.  in  an  action  for  the  use  and  occupation  of  glebe 
lands,  could  not  be  extended  beyond  the  cade  of  land,  to  which  tithes  could 
not  in  all  points  be  assimilated.     * 

GiBBS  C.  J.  I  am  of  opinion  that  the  decision  of  the  learned  judge  wiis 
perfectly  right,  and  that  the  present  case  is  not  distinguishable  on  principle 
from  the  case  cited  of  use  and  occupation  for  glebe  land  belonging  to  a  be- 
nefice to  which  the  rector  had  been  simoniacally  presented.  The  defendant 
in  this  action  has  undertaken  to  the  plaintiff,  that  if  he  is  permitted  to  re- 
tain his  tithes,  he  will  pay  the  plaint  a  competent  sum  of  money  in  lieu  of 
them.  He  has  been  permitted  to  retain  them,  and  when  he  is  called  upon 
to  pay  the  mpney,  he  carps  at  the  plaintiff's  title  to  the  tithes.  The  answer 
to.  the  objection,  I  think,  is,  that  th^  defendant  has  enjoyed  the  considcra- 
iJon,and  had  the  full  benefit  on  his  side  of  the  contract,  and  that  the  plain- 
tiff is  therefore  in  like  manner  entitled  to  datm  the  benefit  of  his  bargain. 

Rule  refused. 


A  parishlqnef 
irbo  bas  com- 
pouaded  with 
the  parson  one 
year  for  bis 
tithes,  and  haa 
not  determined 
the  composi- 
tion, cannot 
set  up  as  a  de- 
fence to  an  ac- 
tion for  the 
next  ycur's 
composition-  ' 
money,  that 
tbepTaintitrit 
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H.  S6  Geo,  3.    1816.    Scacc. 
1816;       ftyAM  V.  BooTHj  {Manor  or  Ibwnship  o/JCUteri^) 

■^-— —  v.  Lawson,  (Caiterick  nnd  Brotigh.) 

— — ^— t;,  Crowb  and  others,     {Ellerton    on  Swale,   Bolloh,    and 

Scorion.) 

-  ■    ■  .  t;.  Wood  and  others,  {Ihinstall,  Colbume,  Scoilon,  Uck^r* 

by.  East  and  West  jjppteion,  and  WkitwelL)   - 

■  ■  ■      V.  Fawcbtt  and  another,     (The    farm    called    Greenbury 

Grange.) 

[2  Price,  23  L]  .  ' 

AvicnrfoniMl-  HPHE  plaintiff,  vicar  of  Catteiick  in  Yorkshire,  which  ia  a  large  parish, 
inic  his  claim  to  -■-  consisting  of  sixteen  several  townships  and  hamlets,  filed  bills'  against 
Hgistment tithe  the  above  defendants,  owners  and  occupiers  of  land  therein,-  for  tithes, 
that  hTliSne  '^^^  defendant  Booth  pleaded  a  modus  of  At.  payable  in  lieu  of  all  tithes, 
had  taken  the     within  the  manor  or  township  of  Killerby. 

other  amall  Sir  J.  Lawson,  for  himself,  and  the  other  defendants  joined  with  him,  who 

?^^'  ^*K  ^^^^  some  of  his  tenants,  chiimed  the  tithe  of  com,  grain,  hay,  and  agist* 
madroShU*  ™^"*'  extending  over  the  townships  of  Catterick,  Brough,  Tunstall,  and 
title  to  that  Bolton,  Otherwise  Bolton -upon-Swale^  EasI  Appleton,  and  Scorton,  as  im- 
tithe,  although    propriator. 

t|ie  same  had  The  defence  of  Crowo,  in  respect  of  the  lands  in  the  township  of  £ller« 

hccriSeWcd     *on-9"per-Swale,  was  nearly  the  same  as  that  of  sir  John  Lawson,,strength- 
ordemandcdhy  ^^^^  ^X  ^^^  word  kerbagiuni  having  been  used  in  some  of  the  grant&to  hia 
Vun  or  his  prr-  ancestors,  and  other  documents  of  the  Ellerton  titlies. 
decessors,  and        Wood,  and  his  co-^d^fcndantf>,  pleaded  the  right  to  agistment  in  their  se- 
imcknt  fines     ^^"^^  landlords,  by  the  same  title  as  that  pleaded  by  Lawson  and  Crowe^ 
the  crown  had    ^^^^^  ^^»  ^hat  they,  and  those  claiming  under  them,  (having  admitted  the 
conveyed  by       vicar^s  title  to  all  tithes,  except  com  and  grain,  hay  and  agistment,)  were 
j^anttolayim*  possessed  of  those  tithes:  alleging  that  the  rectory  of  Catterick,  and  the- 
SSSf^^^r'nl    *^^®^*^'*  o^  ^^^  vicarage,  were  formerly  part  of  the  possession  of  the  late 
ofgrai'nand    ^  «M>nastery  of  St.  Mary,  in  the  suburbs  of  the  city  of  York,  and  so  continued 
hay,  but  of         down  to  the  time  of  the  dissolution  of  that  monastery  ;  and  that  the  said 
herbage,  (*'  i2p-  monastery  was  one  of  the  .larger  order  $  and  that  the  alien  priory  of  Bagare 
f^l^^^'^'       in  Britanny,  or  s^ me  reiigioua  house  in  England,  subordinate  thereto,  and 
Herbaeedoes    ^^^  ^^^  monasteries  of  6t.  Martin  and  St.  Agatha,  near  Richmond,  in  the 
not,  €9  fk  ier"     ^id  county  of  York,  were  at  the  time  of  the  dissolution  thereof,  res|)ectively 
muni,  necessarl-  seised  of  or  well  entitled  to  certain  portions  of  tithes  within  the  said  parish 
ly  mean  or        of  Catterick  ;  that  the  alien  priory  of  Bagare  was  dissolved  in  the  reign  of 
^atmen^         ^*^^*  **•*  *"^^  *®  monasteriea  of  St.  Martin  and  St.  Agatha  in  the  reign  of 
unless  percep«    Edw.  6. ;  and  that  on  such  dissolution  the  said  rectory  and  advowson,  toge** 
tion  be  proved,  ther  with  all  the  tithes  of  corn,  grain,  hay,  and  agistment,  arising,  ike. 

1^3r**r  •  ^i^hin  the  said  parish,  became  lawfully  vested  in  the  crown.  That  the  said 
som  of  moner  P?"*'^  ®^  Catterick  is  very  extensive,  and  hath  from  time  immemorial  been 
anciently  and  divided  into  several  townships^  (setting  out  the  ecclesiastical  divisions;) 
nnifonnly  paid  .   that 

for  tithes  within  a  certain  part  of  a  parish,  was  holden  good,  althoagh  it  far  exceeded  the  sum  nrhich  soch 
part  should  hafe  paid,  if  it  had  contriboUMl  ite  due  proportion,  with  reference.to  the  rest  of  the  parish,  mea- 
suring the  share  of  soch  part  according  to  its  extent  with  respect  to  the  whole  parish,  and  although 
some  witnesses  proved  it  to  have  been  broken  in  upon,  and  one,  thathe  remembered,  (as  appeared  from  de-- 
positions  in  an  oM  eanse)  the  origin  of^hc  payment. 

Depositions  loan  old  cause  admitted,  although  neither  biU,.answer,  or  decree  oonld  be  found. 

Where  an  exemplion  from  payment  of  tithes  is  claimed  for  a  grange  formerly  belonging  to  a  privileged 
order,  {fiumdUi  mcmjAw  propriiM^)  the  court  will  direct  an  issue  to  try  the  exemption,  and  also  to  aaccrtaia 
the  extent  of  soeb  grange,  if  doubtful  from  the  jdepositiont  in  the  cansc. 

The  court  will  not  dbmiM  the  Inll  of  a  vicar,  who  claims  by  it  tithes  thronghont  a  whole  parish,  and  only 
roves  his  claim  in  part  of  It ;  not  even  if  the  issues  directed  as  to  the  parts  wherchi  he  has  not  made  out  bU 
itle,  should  be  found  against  him  on  the  trial.    But,  lemMr,  theeouri  will  not  give  him  costs,  where  he 
peeks  tithes  gencmlly,  and  recovers  only  in  part. 
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Ihat  by  divers  mesne  conveyances  from  the  crown,  sir  John  Lawson,  and  Che 
pther  defendants,  had  become  seised  in  fjossessbn  of  all  the  llthes  of  corn, 
grain,  hay  and  agistment,  -within  the  said  townships  ;  and  that  no  tithe  of 
hay  or  agistment  hath  ever  been  paid  by  him  or  his  predecessors  to  the  vicar 
of  the  said  parish,  or  any  compensation  in  lieu  thereof.  All  admit  agisting 
barren  cattle,  but  state  that  they  have  never  paid  agistment  tithe. 

Fawceit,  and  the  other  defendants  joined  with  him,  pleaded  an  exemption 
firom  all  tithes  extending  over  a  tract  of  land  within  the  said  parish,  consist- 
ing, as  was  alleged,  of  500  acres,  which  was,  and  always  *  had  been  called 
Greeubnry  Grange,  and  which  having  been  formerly  parcel  of  the  posses- 
sions of  the  Cistertian  abbey  or  monastery  of  Fountmns,  in  York,  had  beea 
inunemorially  privileged  by  exemption  from  titlies,  whilst  in  the  occupation 
or  manurance  of  the  owners  ;  and  as  owners,  these  defendants  now  claimed 
the  exemption  pleaded. 

A  great  body  of  evidence,  depositions,  and  documents,  was  brought  for- 
ward and  read,  on  both  sides* 

The  modus  set  up  in  the  first  of  these  suits,  vvas  attempted  to  be  shown  to 
be  a  composition ;  the  plaintiff  submitting,  that  however  ancient  the  pay- 
ment may  be  shown  to  be,  still,  if  it  were  not  properly  a  modus,  it  would  be 
no  defence  to  the  suit  -,  and  for  that  .purpose  it  was  stated,  first,  that  it  bore 
no  proportion  to  the  rest  of  the  parish  ;  for  in'  the  time  of  Edw.  1.  (as  it  ap* 
peami  from,  some  of  the  documents  which  were  produced,)  the  tithes  of  the 
vfiiole  parish,  consisting  of  nearly  20,000  acres,  were  returned  by  a  survey 
as  amounting  to  only  &l.,  yet  Killerby  ulone,  comprising  only  700  acres, 
paid  4/. :  secondly,  that  that  pajonent  had  not  been  uninterrupted  and  uni- 
form, nor  had  covered  all  small  tithes  ;  and  to  prove  that  the  payment  of  the 
alleged  modus  had  been  formerly  broken  in  upon,  and  that  certain  land- 
owners  had  been  found  compounding  with  the  vicar  for  tithes^  the  deposit 
tions  n),  in  a  cause  of  Sir  John  AfuUers  and  others  (owners  of  Killerby)  v. 
ColUngwood,  clerk,  in  1686,  were  produced,  in  which  it  was  sworn  by  se- 
veral witnesses,  that  the  sum  of  4/.  per  andum  had  been  paid  as  a  compo** 
sition  for  the  tithes  of  calf,  wool,  and  lamb,  aind  one  of  them  deposed, 
that  such  composition  had  been  first  agreed  on  about  forty-six  years  before 
the  suit. 

To  these  objections  it  was  answered,  that  the  valuation  -of  £d.  1.  was  not 
» conclusive  document ;  that  even  if  it  were,  the  amount  of  the  value  of  the 
vicarage  might  have  so  diminished,  frdm  the  circumstances  of  the  times  ; 
and  in  fact,  the  incursions  of  the  Scotch*  at  that  time  of  day,  alone  might 
account  for  such  a  decrease ;  that  the  depositions  were  equally  incondu* 
sive ;  for  there  being  no  decree  made,  it  does  not  appear  that  they  esta- 
blished any  iact«  and  most  of  the  witnesses  say,  that  they  never  knew  any 
tithe  paid  for  Killerby  in  kind,  and  all,  that  the  suu)  of  4/.  was  paid  in  lieu 
of  tithe. 

The  next  and  main  subject  of  consideration  was,  the  defence  set  up  by  sir 
John  Lawson  and  Mr.  Crowe,  that  under  the  original  grant  from  the  crown 
of  the  tithes  of  grain  and  hay,  and,  in  the  case  of  Crowe,  of  herbi^e,  the 
tithe  of  agistment  (never  having  been  demanded  or  paid)  belonged  to  the 
im|nropriaior,  and  that  was  the  principal  question  in  the  cause. 
'  The  depositions  on  the  part  of  the  plaintiff  went  to  prove^  that  the  vicar 
.  compomMled  for  aa  annual  payment  in  lieu  of  tithe  of  lambs,  wool,  calves,, 


?W 


'  (1)  On  these  dcpoeltions  being  prodnoedn 
they  were  objected  to  by  the  cofuuel  for  the 
defendant!,  becavne  tlie  bill  and  answer  werer 
not  forthcooiing,  ami  It  coald  not  be  shown 
tbAt  any  decree  was  nuide  in  the  cans? ;  so 
tiiat  it  does  not  appear  in  what  character  the 
parties  stood  with  respect  |o  each  other ;  andl 
ofherwise  ttey  are  ttiere  naked  deposittons» 
■neonaeeled  widi  any  object  or  resolt,  and 
might  be  rattnlM^dtoff. 
For  the  reading  of  the  depoilUoni,  it  WM 


argfd,  that  to  rei|Qnne  proof  of  the  velallve 
situatiott  of  parties  to  ihe  pariicalar  suilr 
would  be  to  exclude  andeotdeposilkinsa!to«i 
gether,  as  tbat.coold  not  be  done^-'Tho 
keeper  of  the  records  proves  that  the  liiU*. . 
•niwcn  aad  decree  has  been  s^aichad  for, 
and  cannot  be  found.  In  the  cases  of  lUmg-^ 
W9Hk  V.  Lcigh^  and  Hex  v.  CmmUm  ^ 
Ajrmdd^  Hob-  \\%  the  court  admitted  the 
toberead* 
The  objection  was  OTer-ruled. 
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pigSy  and  poultry ;  and  that  his  agent  always  took  an  account  at  MichaelAia^ 
of  the  turnips,  potatoes  and  rape  grown  in  the  parish,  for  which  he  received 
a  composition  the  following  Candlemas. 

For  the  defaidant,  the  evidence  set  out  the  boundaries  of  the  sevetal 
townships  and  divisions  of  the  perish ;  and  proved  that  it  was  the  general 
reputation  throughout  the  parish,  that  tithe  of  agistment  was  not  due  to  the 
Ticar,  and  that,  in  point  of  fiictynone  had  ever  been  paid. 

The  documentary  evidence  which  was  read  was  very  volominous,  compli-^ 
eated  and  confused  ;  and  as  such  parts  of  those  which  were  material,  or  af-* 
lected  this  question,  were  cited  and  observed  on  by  the  conrt,  in  d^ivering 
their  very  elaborate  judgment  on  these  intricate  causes,  only  sudi  of  them 
are  given  here  as  seem  absolutely  necessary  to  elucidate  the  question  (L). 

The  arguments  of  counsel  are  omitted,  as  the  court  have  stated  such  as 
were  important  at  large,  in  giving  judgment. 

•  The  recent  case  of  kenicatt  and  iVatKM  (2),  chiefly  relied  on  by  the  oounsel 
for  the  plaintifiP,  as  to  the  main  question,  where  nil  the  cases  on  the  point  ani 
cited,  is  given  in  a  note  to  that  part  of  Mr.  Baron  Wood's  jstdgment  wbere 
it  is  mentioned.  \ 

The  court,  not  coinciding  in  opinion  on  aU  the  points  of  the  caM,'delivered 
iheir  opinions  seriatim, 

Richards,  B.  As  all  these  causes  depend  on  the  si^e  evidence,  and  se-* 
veral  of  them  on  nearly  the  same  points,  it  may  be  oMvenient  to  take  them 

an 


*  (1)  The  following  are  extracts  from  some 
of  the  documents  given  in  evidence  : 

Thetaxatiott  of  pope  Nicholas  in  1291, 
taxing  the  charck  of  Catteidck  at  IO(ML  and 
U)e  vicarage  at  13L  6f.  Sd.  t  out  of  ^wUdt- 
latter  the  abbot  and  courent  of  St*  Mary  had 
AA  annual  pension  of  13«.  id* 

Extract  from  the  Nona  Roll  of  the  15th 
£dw.  3.  "  Caleryk  Uxed,  with  the  ncar- 
agp,  113^  Ss.  8<2.  The  same  (persons)  an* 
swer  for  93/.  6s,  Sd.  for  the  ninth  ot  tine 
sao^e  Parish,  cdmmitted  to  Rob'  Barootie 
(and  others) ;  whereof  2/.  13y.  4d.  for  the 
pbrUoa  of  tie  prijor  of  St.  ICarHii^  and  R 
6s*  Sd.  for  lli«  porOon  of  the  abbot  of  Su 
Agatha^  arising  to  tliem  from  temporalties 
in  Uie  same  parish  hj  assessments,  &c." 

21st  August  1344.-^Tbe  act  of  archbkhop 
Zouch,  et^eneed  in  this  registry  of  die 
arckbishop  of  Yoik '  ealablishiiy  the  right 
and  title  of  the  abjbot  and  convent  of  St. 
Mar7*s»  York,  to  certain  possessions  wkich 
thef  had  in  Ms  diocese,  against  common 
right,  inckiding  therein  the  archdeaconry  of 
RichflsOiHl )  the  ch wch  Of  Calterick,  with  its 
dependant  chapels  of  Bolton,  Hipswell,  and 
Hudsweli  :-ralso  small  tithes  io  Scorton, 
and  tlie  tithes  of  the  mill  there : — also  small 
tSthes  in  CoUmni,  and  the  tlthas  of  the  n^l 
there ; — also  smaU  tithes  in  EUetCoo ;  which 
three  places  Are  in  the  pariah  of  Catterick  ; 
also  a  pensiou  of  13#.  4aL  from  the  ncarage 
of  Catterick. 

# 

Ecclesiastical  Sonrey,  26  Hen.  8th. 

'-  Oounty  of  Yoik.  Catftryks  tIcMrage.  Tbt 
ohurck  is  appropriated  to  the  monastery  of 
the  bleaaad  Virgin  M«ry,  of  Yofk. 

'  Is  Takied  in  the  mansioa,  With  Ike  gfeke, 
'|ier  anmmt,  10#. 

•  titkea  of  hay,  flax  sad  hemp  1/.  Lambt, 
ca^es,  and  wool,  2W.  '  MInuttf  and  ^rtty 
fithea,  to  wit^fai  the  Easter  book  C/.— (total) 
291,  -lOf,  Charges,  v/s.  in  synmlals,  St^i 
procurations,  6s, Sd, ;  in aaasaiial peariim 


to  the  prior  of  St.  Martin,  near  Riohim>nd« 
40«. :  making  with  the  pension  of  13«.  4d, 
to  St.  Mary's,  3/.  St. ;  ainl  It  is  worth  clear, 
2&/.  2li.;  for  the  tenth  pait  thereof,  2L  lOt.  2d. 

35  EJib^Extract  of  the  qaeen's  lease  te 
21  ^ears  to  Edwin  Sands, — of*  omaes  iUaa 
decimas  feni  &  berbngii  nostras  cum  eorum 
Juribus,  membris,**  &c.  in  fttr/oii-niper- 
Swmltf  infnt  parochiam  da  JMim-smptf 
Swakt  &e. 

6  James.— The  king's  grant  in  fee  to 
PMUps  and  Moor,  of  the  same  tithes,  in  tlie 
same  words. 

(ith  and  7th  July  i734.^«-Coiit<eysuica  bf 
lease  and  release  from  Lord  LoMdato, ,  t$ 
alias^  to  Christopher  Crowe,  csqnire,  of  all 
those  tithes  of  bay  and  ^6a|re,with  afl  and 
singular  their  rights  and  appurtenanres, 
yeariy,  ^c.  in  EUerton. 

Depositions  and  decree  in  a  cause  **  ^iw- 

24th  January  1638.— Inqnisitio  post  mor- 
tem, finding  that  Roger  Lawson  died,  seised 
**  De  et  in  manerio  de  Burghe  juxCa  Catte-* 
lipk  in  Com*  Eboratiettsi,  ae  da  ct  in  oa'ni- 
bus  illis  dedmis  granoruin  et  feni  la  Catte» 
rick  et  Burghe  parcellis  terrarum  et  posses- 
sipnnm,  nuper  monasterii  bcatse  Marie  juxta 
mum  dvitatit  Sbor.  quondam  cxistentibus, 
ac  de  et  In  ommbwi  illis  deidmia  in  Monltoii 
OUling  aUas  Killing  et  Forseth  in  dicto  Com. 
Ebor.  et  tn  Catterick  predicto  tocatis  Beg« 
garie  tithes  Infra  nrchideaconatum  de  Rich- 
mond nuper  prioratui  de  Beggarie  ibidem, 
upper  dissoluto  .spectantibns  Tel  pertineivti- 
bus.**" 

26  t^ebntary  I'SSS.  — A  demise  bv  t)ie 
king  of  tke  third  part  of  the  same  Uthes,' 
(described  iA  the  same  woids,)  to  Cuthbcri; 
miifott,  f  being  (n  bis  majesty's  hands  by. 
the  minority  ot  ff eoTy  liawson,  brother  and 
heir  of  the  aiaid  Roger^  during  bis  (Law- 
son's)  minority.   - 

(2)  Antt^  p.  690.  ' 


all  at  the  snme'time..  There  has  been,  in  each  case,  a  great  mass  of  evi« 
donee  gone  into,  very  much  of  which  might  have  been  dispensed  with,  not 
bearing  very  materially  on  the  question.  In  my  view  of  it,  therefore,  I  ahall 
apply  myself  wholly  to  the  consideration  of  its  general  restdt. 

These  were  bills  filed  by  a  vicar  for  small  tithes^  and  his  general  right  i$ 
admitted  by  all  the  'defendants ;  bat  the  grepit  question  to  be  disposed  of, 
and  which  appears  to  have  been  the  principal  object  of  the  suit,  is  the  vicar's 
right  to  agistments    And  1  think  he  has  very  satisfoctorily  made  out  his 
case.     At  one  time  it  appears  .that  he  had  not  a  title  to  all  small  tithes :  he 
was  afterwards  in  the  perception  of  many  which  he  had  not  originally. 
$pme  titheable  matters^  indeed,  were  not  in  existence  at  the  time  he  waa 
Qfst  endowed.  There  must,  therefore,  have  been  a  subsequent  endovrment ; 
and  it  is  a  necessary  inference,  that  it  must  have  been  of  all  small  tithes, 
which  will  include  tithes  not  in  existence  before.    As  no  evidence  to  the 
contrary  appears,  I  think  he  has  made  out  a  title,  by  enjoyment  and  per* 
ccption,  to  all  small  titles  ^  for  I  see  him  going  beyond  the  original  en- 
dowment^ and  receiving  ti^thes  of  which  be  was  not  then  possessed ;  and  by 
so  doing,  according  to  all  the  decided  taaes,  I  think  he  proves  himself  en- 
titled to  them  all.    Now  as  to  agistment,  there  is  certainly  nq^di^tinct  evi- 
dence of  perception  by  hiip  3  but  there  is  also  none  of  i)erception  by  any 
other  person^  or  of  retention.     It  lies,  therefore,  between  him  and  the  rec- 
tor ;  and  there  is  clearly  no  evidence  of  the  rector's  taking  any.    There  is» 
indeed,  soipe  evidence  of  the  vicar's  having  takep  some  such  tithe,  though^ 
I  do  not  rely  entirely  ou  the  wool  payment,  fqr  it  may  be  said  it  was  not 
paid  as  agistment,  though  1  think  it  clearly  was  agistment.     In  the  cause 
in  this  court  of  Anthony  v.  Smithton  all  sn^all  tithes  were  claimed,  and 
there  was  a  decree  for  tithes  generally.     It  may  be  said  that  that  suit  was 
only  applicable  to  the  township  of  Kipling  >  but  if  you  give  agistment  tithe 
in  any  part  of  the  parish,  you  giv^  it  as  endowed*    A  vicar  having  ahowa 
himself  endowed  of  small  tithes,  and  none  having  been  shown  to  be  enjoyed 
by  any  one  else,  no  proof  of  perception  is  necessary  -,  and  therefore,  tithe  oi 
agistment  not  having,  been  actually  received  by  him,  does  not  ia  aay 
manner  prejjudice  the  pla!iutiff*s  claim.     Agistment  de  nqipme  has  not  been 
paid  generally  till  of  late  years.    I  remember  its  being  first  demanded  in  one 
part  of  the  country,  and  I  advised  the  claim.     Proof  of  an  endowment  of 
the  small  tithes,  has  been  held  sufficient  to  support  a  demand  of  agistment, 
although  it  has  never  been  received  before.     Now  in  this  case  an  endQW- 
ment  is  proved,  and  no  title  to  pmy  small  tithes,  either  by  perception  or 
otherwise,  is  shown  to  be  in  any  other  person. 

.  But  it  is  said,  that  in  one  of  the  gr^'ts  from  the  crown,  as  to  one  part  of 
tlie  parish,  the  word  Iiarbagiwn  is  ased,  and  that  it  must  mean  agistineBt.. 
Now  I  think  that  a  word  of  very  equivocal  meaning,  inasmuch  as  it  may. 
ipean  grass  or  hay  j  yet  I  do  not  Ihink  it  can  be  coustrued  to  mean  agist- 
ment in  any  instance ;  and  therefore,  I  think,  there  is  no  distinctioD  to  be' 
made  on  ^at  account  as  to  thi^t  township.  Whatevier  may  be  the  troe 
meaning  of  herbagium,  there  has  been  no  perception  of  this  species  of  tithe-, 
proved  to  have  been  ei\joyed  und^r  that  word ;  and  therefore  I  think  the. 
plaintiff  entitled  to  it. 

As  to  Greenbury  Grange,  and  the.  township  of  Killerby,  there  is  (lo  diSer-* 
^ce  of  opinion  in  the  court.  We.  1;hink  there  should  be  an  inquiry  in  lH>th 
these  cases ;  and  therefore  issues  must  be  directed.  But  except  as  to  those, 
two,  I  am  disposed  to  decide  for  the  plaintiff,  on  the  wholf  bill. 

It  may  be^  said,  that  we  should  wait  till  these  questions  are  tried,  befbre 
we  come.to  a  final  decision,  however  clear  we  nuiy  be  e^  to  th^  r^t  of  the » 
pariki^  ^d  $hat  the  bills  slioaU  be  di^iissedj  if  the  verdict  sIhwu^  be/ 
against  the  plaintiff  on  those  issu^ ;  but  t^at  is  a  noyql  opiqioa  to.iiie,     Li 
never  understood,  that  if  a  plaintiff  does  not  succeed  in  his  claim  as  largely 
as  he  lays  it,  he  should  therefore ^il  as  to  the  part  he  proves.    If  a  vicar 
demands  tithe  of  a  whole  parish,  and  establishes  h^  right  only  as  to  thr^ 
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181ft.  parts^  I  have  always  understood^  that  the  bill  should  oidy  be  dismissed  a9 
BTAM  to  what  he  does  not  prove*  I  know  no  way  of  answering  so  new  a  propo- 
sition hut  by  stating  it,  for  i  know  not  on  what  ground  it  rests.  I  thinks 
therefore,  there  should  be  a  decree  In  ^vour  of  the  plidntiff,  for  tithes 
throughout  all  the  parish  except  Killerby  and  Greenbury  Grange. 

WooD«  B.     I  much  regret  that  I  again  dl£fer  from  the  rest  of  the  court, 
as  I  fear  I  shfiill  in  other  cases.     [Having  stated  the  bill  and  answer^  in 
Byam  v.  Lawson.']    The  plaintiff's  right  to  agistment  is  the  only  question 
between  the  parties  in  this  case;  and  here  a  preliminary  objection  arises. 
I  take  it  a  vicar  is  bound  to'  make  out  a  title  in  all  parts  of  a  fiarish  over 
which  he  claims  generally ;  and  that  if  he  do  not,  his  bill  should  be  dis* 
-  missed.    On  that  ground,  I  think  he  has  failed ;  for  in  Killerby,  which  is 
one  of  the  divisions  of  this  parish,  where  he  has  stated  himself  to  be  entitled 
to  tithes  in  kind,  it  turns  out  that  lie  is  entitled  only  to  a  money  payment. 
The  bill,  therefore,  I  think,  fails  altogether.    Then  what  is  the  defence  set 
up }  As  far  as  relates  to  the  township  of  Ellerton,  there  is  a  clear  title  to  the 
tithe  of  hay  and  herbage  made  out  by  Mr.  Crowe,  and  there  also  he  has 
fieiiled.     He  has  failed  too  as  to  Greenbury  Grange,  which  is  proved  to  have 
been  originally  part  of  Fountains  Abbey,  and  so  exempt  in  the  hands  of  the 
owners,  which  the  ^wo  defendants,  Fawcit  and  Outhwaite,  are.    Although 
a  rector  is  entitled  of  common  right,  and  it  is,  therefore,  not  necessary  for 
rector  or  vicar  to  prove  title  to  all  titheable  matters ;  yet  it  is  quite  different, 
as  to  stating  his  title.  In  Button  v.  Honey  (1),  an  objection  was  taken,  that 
the  plaintiff  had  not  set  forth  how  he  was  entitled,  which  was  over-ruled, 
because  the  defendant  admitted  him  to  be  vicar,  though  the  report  says  it 
had  often  been  ruled  contrary,  it  being  the  ground  and  foundation  of  the 
plaintiff*s  bill.     I  cite  that  case  to  show  that  the  courls  have  not  considered 
the  stating  a  plaintiff's  title  in  his  bill,  to  be  mere  matter  of  form.  Endow- 
ment is  constantly  proved,  I  admit,  by  perception  ;  and  even  a  subsequent 
endowment  may  be  proved  by  usage,  but  it  must  be  proved  as  laid ;  and 
therefore,  if  a  plaintiff  lays  his  claim  throughout  the  whole  parish,  and 
proves  it  in  some  parts  only,  he  fails  altogether.     If  a  prescription  at  law  is 
not  fully  proved,  it  fails ;  it  is  therefore  not  matter  of  form.     If  a  partial 
right  be  claimed,  the  evidence  must  be  con6ned  to  that  part.     If  a  general 
right  be  claimed,  a  partial  proof  will  not  support  it  -,  for  evidence  in  part  la 
not  good,  if  the  claim  be  general.  Here  evidence  has  been  received  in  parts, 
that  did  not  affect  Killerby,  because  the  claim  is  general,  and  extends  over 
the  whole,  although  the  plaintiff  has  failed  in  proving  the  whole.    If  he  had 
only  claimed  in  Killerby,  he  could  not  have  given  evidence  as  to  other  parts 
of  the  parish.  It  is  not  necessary  to  cite  cases  as  to  the  rule  at  common  law ; 
but  I  will  mention  those  of  Mitchell  v.  Mortimer  (2),  and  The  King  v.  The 
InhabiiantM  of  Hermitage  (3),  which  estabUsh  it  clearly. 

I  think  the  vicar  should  have  excepted  Killerby,  and  the  other  townships 
in  which  he  has  failed  ;  and  if  not  originally,  he  should  have  amended  his 
bill  after  answer.  If  an  issue  had  been  directed,  the  jury  must  have  found 
against  him.  It  is  said,  a  judge  may  endorse  what  is  proved.  I  cannot  tell 
how  that  may  be ;  it  must  depend  on  circumstances.  It  may  be  said» 
greater  laxity  is  allowed  in  equity,  in  laying  a  claim,  than  in  common  law 
jrielidings.  I  know  it  is  so,  in  fact ;  but  the  title  laid  must  be  proved^ 
otherwise  the  whole  bill  might  be  read  hereafter,  as  proof  of  a  general 
right  through  the  whole  parish.  The  objection  which  was  made  in  Travie 
V,  ChaUoner  (4),  has  a  strong  application.  The  plaintiff,  claiming  tithes  in 
kind  in  certain  townships  within  the  parish,  alleged  in  his  bill,  that  he  was 
entitled,  as  vicar  of  the  parish,  to  the  tithes  in  question,  in  those  townships ; 
wluch  he  attempted  to  support,  by  proof  of  the  payment  of  tithes  in  all 
other  parts  of  the  same  parish  :  and  the  objection  taken  by  the  court  was, 

tfcat 
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that  It  was  evidence  of  a  general  right,  whereas  the  allegation  was  of  a  par-  '^^  ^• 
ticular  right ; '  and  that  thus  the  defendant  might  be  misled  in  his  defence. 
The  court,  therefore,  thought  that  what  was  the  case  as  to  the  other  town- 
ships,  was  noL  evidence  generally,  so  as  to  affect  the  particular  townships 
for  which  tithes  were  sought..  In  the  case  of  Leigh  v.  Maudsley  (1),  from 
Bnnbury,  the  court  said,  that  a  defendant  might,  in  equity,  insist  on  several 
defences  which  are  consistent ;  yet,  having  undertaken  to  prove  a  general 
exemption,  by  failing  in  that,  he  cannot  have  the  benefit  of  the  other  points. 
Although  that  was  the  case  of  a  defendant,  the  reasoning  is  equally  appli- 
cable to  that  of  a  plaintiff.  As  it  regards  the  evidence  also,  the  mode  of 
laying  the  prescription  becomes  very  mat<:flal.  In  the  case  of  the  Earl  of 
Ckmrickard  v.  l^dy  Denton  (2),  where  a  custom  was  alleged,  that  all  the 
owners  and  proprietors  of  any  coppices  or  woods  in  the  weald  of  Kent, 
should  be  discharged  of  tithe  for  all  manner  of  wood  :  such  a  general  alle- 
gation, if  permitted,  would  have  the  effect  of  excluding  the  testimony  of  any 
one  entitled  to  be  discharged  from  payment  of  tithes  for  any  wood  within 
the  weald,  although  they  should  have  no  interest  in  the  question,  as  to  the 
particular  part  in  dispute  between  the  parties  to  the  suit :  and  So  it  would 
be  (it  is  said)  in  the  case  of  a  common,  if  the  right  be  alleged  in  a  whole 
vill,  and  in  the  case  of  a  modus,  so  laid.  Now  to  apply  the  doctrine  of  that 
case  to  the  present,  the  general  mode  of  alleging  title  to  tithe  through  the 
whole  parish,  would,  as  in  the  case  of  a  general  prescription,  exclude  all 
parishioners  as  witnesses  for  the  defendant.  And  thus  an  undue  advantage 
would  be  gained  by  a  plaintiff  laying  it  too  largely.  The  manner  of  laying  * 
the  title,  therefore,  makes  a  g^eat  difference  in  point  of  evidence,  and  might 
8e  made  the  means  of  promoting  the  most  manifest  injustice.  Therefore, 
my  opinion  is,  that  as  in  all  the  suits  the  title  is  laid  too  largely,  *the  bills 
should  be  for  that  reason  dismissed  ;  or  at  least  suspended  till  the  issues 
have  been  tried.  As  ^  Killerby,  there  must  be  an  issue  3  and  I  think  that 
the  defence  is  proved,  unless  the  vicar  chooses  an  issue. 

I  will  now  examine,  first,  the  vicar's  general  right ;  and  secondly,  the 
circumstances.  It  seems,  there  had  been  an  endowment  before  the  time  of 
the  taxation  of  pope  Nicholas,  in  1201  -,  for  the  vicarage  is  noticed  in  that 
document,  and  valued  at  13/.  Qg.  Bd, ;  and  it  is  stated  to  pay  an  annual  pen- 
sion of  13<.  4d.  to  the  abbot  and  convent  of  St.  Mary's.  But  as  no  endow- 
ment has  been  produced,  we  can  only  collect  of  what  tithes  it  consisted  by 
evidence  ;  and  it  is  plain  it  was  not  endowed  of  all  tithes  originally,  as  ap-' 
pears  by  the  act  of  archbishop  Zouch,  in  the  year  1344.  It  is  argued,  that 
though  those  tithes  then  belonged  to  the  monastery,  there  must  have  been 
a  su&equent  endown^nt. 

The  next  evidence  fer  the  vicar,  is  the  ecclesiastical  survey.  ''  Hay**  is 
mentioned  there  as  belonging  to  him  ;  but  it  is  clear  that  hay  was  not  his : 
so  that  shows  that  these  ancient  documents  are  not  very  correct.  Then  **  mi- 
nnte  and  privy  tithes**  are  mentioned,  amounting  to  0/.  ^  but  does  that  show 
that  he  is  entitled  to  all  small  tithes  ?  He  is  only  entitled,  according  to  that 
document,  to  those  in*the  Easter  book,  and  what  those  are  we  know  not. 
The  Ministers*  accounts,  81  Hen.  8.  have  ''  pro  quobusdam  decimis"  still 
leaving  it  in  the  dark  as  to  what  tithes.  All  the  proceedings  in  the  cause  in 
the  exchequer  (3),  are  draped  in  by  the  mode  adopted  of  laying  the  title. 
The  wool  tithe  there  decreed  can  be  no  evidence  of  agistment  being  due. 
In  Qamont  v.  Barnard,  those  tithes  are  treated  as  paid  diverso  intuitu.  The 
evidence  of  Atkinson,  of  payment  for  turnips  eaten  by  barren  cattle,  for  20 
years,  is  a  mere  modem  matter,  and  by  no  means  sufficient  to  establish  a 
general  right. 

Then 

• 

(1)  AmU,  f.  25.  doled,  M  sought  by  the  plaintiff's  bill,  U 

(in  jimie.  vdL  1.  p.  306.  one  for  **  sbeep  sold  with  their  wool,  be- 

(3)  Antkomm  r,  Smitimm,  before  referred      fore  they  were  clipped,  for  which  monthly 

to.    By  the  decree  made  in  that  came,  it      tithe  is  .doe,"—aaezprenion  much  ^lled  on 
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Then  as  to  EUertoa^  the  defience  is,  a  title  under  the  thrown  to  hay  ^d 
herbage ;  which  I  am  clearlj  of  opinion,  must  be  taken  to  include  agist- 
ment. No  payment  to  any  one  is  shown,  and  retainer  is  equivalent  to  ac- 
tual possession,  where  the  same  person  is  owner  of  both  tithe  and  land. 
The  lea^e  to  Sandys  is,  of  "  hay  ^  herbage"  >  and  can  it  be  supposed  the 
Ticar  was  then  in  the  enjoyment  of  agistment  ?  It  is,  on  the  contrary,  excea^ 
sively  clear,  that  the  vicar  was  nut.  The  grant  by  letters  patent  to  Phillips 
and  Moore  is,  of  ''  all  the  vicarial  tithes  of  hay  and  herbage  in  EUerton," 
reserving  a  rent  in  fee  of  6$.  8d.  for  hay  and  herbage ;  and  that  has  been 
always  paid  up  to  the  present  time,  and  is  now  paid.  In  a  marginal  note  to 
the  accounts  of  the  collector,  in^he  IQth  James,  these  tithes  are  called  dc 
cinue  faii  only  ;  and  it  has  b<ien  urged,  therefore,  that  fenum  and  berbagium 
mean  the  same  thing  $  but  the  grant  says  both,  and  so  does  the  conveyance 
of  7  July  1724,  to  Crowe,  the  purchaser :  how  then  can  a  maiginal  note, 
which  generally  refSers  to  the  principal  object  of  the  document,  make  any 
difference  ?  The  baigain  and  sale  is,  of  *'  all  that  the  manor  of  Ellerton,  and 
also  all  those  tithes  of  hay  and  herbage ;  **  and  from  that  time  they  have  been 
in  the  family  of  the  same  person :  a  clear  title,  therefore,  is  made  out  to 
bay  and  herbage,  in  the  fietmily  of  Crowe.  As  to /mam  and  herbagium  being 
tlie  same,  there  is  no  foundation  for  such  an  assertion.  They  are  distinct 
tithes,  thought  bei^g  of  the  same  nature,  and  both  pnedtal,  it  is  natural  that 
^hey  should  go  together*  The  words  are,  fftnum  et  herbagium,  and  are 
called,  in  the  plural  number,  "  all  those  tiUies.*'  Hay,  is  grass  mowed  ; 
herbage,  is  grass  not  cut,  but  eaten  by  barren  cattle.  In  £itif  v.  SavX  (1), 
the  then  chief  baron  Evas  says,  ^'  agistment  tithe  is  the  tithe  of  herbage, 
not  of  the  cattle.**  Herbagium  is  sometimes  called  herbage,  and  sometimea 
agistment.  Lord  Coke,  in  his  Com.  on  Stat.  Ed.  6.  says  (2), — '^  for  barren 
beasts,  he  (the  parson)  shall  have  tithes  for  agistment  or  herbage.*'  We  mi^y 
shut  our  eyes  to  the  light,  but  herbagium  must  mean  agistment.  The  evi- 
dence in  this  case  shows  it  beyond  a  doubt.  The  receiver  of  the  crown  rents 
answers  for  tithes  of  herbage  or  agistment  of  the  farm,  showing  that  it 
means  the  same  thing.  In  the  ]M(inisters*  accounts,  under  the  head  spfri- 
tualities,  "  herbage  in  the  castle-yard,"  is  spoken  of ;  and  can  that  be  hay } 
We  have  '^dedn^fasnV*  in  some  of  the  documents  ^  '^  decim^B  herbagU/*  in 
others.  There,  is,  therefore,  a  manifest  distinction.  When  we  find  '*  omncs 
illas  dedmas  nostras  herbagU  unius  pasiura  sive  clausi,**  as  we  do  in  the  se- 
cond grant  of  Kipling,  there  cannot  be  a  doubt  of  the  meaning. 

Let  us  now  look  a|  the  authorities  :  besides  the  case  of  Eliis  v.  Saul  (be- 
fore referred  to,)  and  the  exposition  of  sir  Edw.  Cokb,  in  Greene  y. 
Austen  (3),  it  was  held,  that  the  tenant,  having  paid  tithe  of  h^y,  was  dis- 
charged of  agistment  tithe  for  that  year ;  and  in  Fox  vT  4d^e  (4)^  it  is  palled 
titfaie  herb^e  of  dry  and  unprofitable  cattle.  So  also  in  Guilbert  y.  Er>crr 
sly  (5),  ^na  Tamberlaiu  y.  Humphrey  (0).  These  authorities  are  abundant 
proof  to  show,  that  agistment  and  herbage  mean  the  same  thing ;  and  that 
is  established  by  all  the  cases  in  Gwillim,  from  beginnipg  to  end. 

It  has  been  said,  that  the  grants  of  the  crown  do  not  convey  agistment, 
for  that  the  crown  had  it  i^ot  to  grant ;  but  that  is  a  strange  objection  to  be 
made  by  a  vicar  who  proves  no 'endowment,  or  even  perception,  till  within 
the  last  twenty  years.  Why  had  the  crown  no  title  ?  It  is  said^  because  iii» 
vicar  was  endowed  before. the  dissolution  }  but  how  is  that  n\ade  out?  It  is 
very  clear  the  tithe  devolved  on  the  crown,  and  the  crown  has  granted  it  to 
Crowe ;  who  becomes  thereby,  in  fyict,  rector,  and  represents  the  abbey, 
and  may  therefore  stand  on  hiA  com^ion  law  right.  It  is  also  argued>  that. 
the  vicar  must  have  been  endowed  of  small  titnes  generally,  and  that  that 
includes  all  tithes  of  modern  introduction.  I  agree  that  one  ease  has  gone 
so  far,  that  is  the  case  of  Kennieott  and  Watson  (7;  ',  but  there  the  defen- 
dant 

(1)  Anif,  p.  360,  (5)  AiUg,  vol.  I.  p.  414. 

(2)  Page  651.  (6)  Potl,  Add. 

(3)  Ydv.  86.    jtutt,  vol.  1.  p.  164.  (7)  AfUt,  p.  69Q. 

(4)  2  P.  Wms.  521.    Jwie,  p.  21. 
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dmt  did  nM  pto^efilnneWeiitHiled  ;  whereas  here,  1  think,  the  title  to  ^ist-        1810. 
ment  ia  made  cmt  to  be  in  the  defendaiit.  btam 

•  €vreettbury  Grange,  derired  dowa  tor  the  defendatat  Fattcit  from  the  pli-  "• 

vileged  order,  i^  therefore  exempt.  There  taky  be  a  dotiht  ad  to/ the  extent 
<rf  the  Gitnge,  hut  that  can  be  aseertahied  by  an  Issue.  As  to  the  otheir 
thwilships,  1 8ay,'that  a  dear  title  liot  being  made  out  to' Killerby,  the  claim, 
(being  extended  oter  the  whole  parish,  and  of  course  inchiding  that  town- 
ship), is  too  large ;  and  therefore  the  plaffttilF  fails ;  and  in  tlmt  township' 
there  h  a  modus  clearly  proved ;  so  that  no  tithe  in  kind  is  due  or  could  be 
<^hBed.  A»  to  Greenbnry  Grange  he  also  fnShi,  although  he  claims  an  un- 
qoaltAed  right  $  and  therefore,  I  think  that  each  of  the  biOs  should  be  dis- 
miased,  nnless  he  takes  issues }  and  that  if  he  should  fail  in  any  one,  he 
must  fail  in  toio, 

GmABAir,  B.    I  shall  confhie  myself  to  the  resnlt  6t  the  complicated  evi- 
dence produced  in  these  canses;  and  observe  on  €ie  proteinent  parts;    As  to 
Bptm  and  Bo6th,  there  existsf  no  differeirce  (Hf  opinion  ;  a  tnodui  of  47.  is 
prorved,  as  laid,  for  all  manner  of  tithes^  pt&yabfe  to  the  vicar ;  and  I  think 
tiiere  is  soch  evidence  of  long  eontimiance  of  that  payment,  as  requires  an 
iissne.     So  in  the  last  cause,  the  defendants  have  made  cmt  their  cas(^. '  We 
ifil  thmk  there  ia  something  of  a  clahn  aa  to  Gr^^Efnbnry'  Qriinge,  that  may 
require  investigation  aaf-  to  its  eiLtent.    In  that  suit  theiis  are  t^d  defend- 
sdits,  who  swear  that  they  helKete  that  the'  flM  acres  which  tfh'ciy  hold  were 
part  of  the  abbey;  andchdm,  by  31  Hen.  8.,  theadvadtHge  of  beiiig  eiempt 
from  tithes  in  the  hands  of  the  oWiter.     They  htfve  gfveh  some  eridence  of 
the  extent  of  the  Grange  |  though  I  thinly  Aat  the  land  mttst  have  been 
greatly  added  to  in  modem  times  :  but  that  may  be  trie^.   Thesle  two  partr 
of  the  case  being  dismissed,  ititrodnces  the  general  question,  and  1  cannot . 
hot  he  surprised  that  the  objection  taken  has  received  the  authority  it  has  ;' 
for  I  should  have  thought  the  course  was  too  well  understood.    I  have  not 
sought  anthori^s  ;  for  no  man  evei^  heard  of  a  rector*s  bill,  where  the  plitin- 
fiff  waa  to  find  out  ^hat  moduses  exist.    He  stands*  on  his 'common  law 
right.     A  vicar  nrast  show  endowment  or  usage,  but  either  niay  be  within 
time  of  memory.    Bnjoyment  is  tantamount  to  an  endowment ;  but  when 
that  18  once  shown,  he  stands  as  a  rector  would,  and  lias  then  a  right  to  put 
the  defendant  to  prove  his  exemption.    If  not,  what  would  be  the  duty  of  a 
▼icar  ?  he  must  go  about  to  enqnhre  whether  any  exemption  exists,  lest  his 
hiQ  should  he  dismissed.    It  is  said,  he«may  amend,  when  the  answer  comes 
hi :  but  by  doing  so,  he  would  admit  what  could  not,  perhaps,  be  proredl 
Without  looking  into^  cases,  this  of  itself  satisfieis  my  mind  :  the  argument 
is  not  only  pei^tly  novel,  but  contrary  to  my  idea  of  right  reasoning. 
This  is  quite  distinct  from  proving  a  prescription  at  cfommon  law,  where 
great  strietneas  is  required,  both  as  to  stating  and  proving  it.    If  an  occu* 
plev  setir  up  a  modus,  he  indeed  must  prove  it  as  lahl ;  but  a  rector  is  en* 
Ued  to  put  his  right  generally*.    What  endowment  ev^  mentions  moduses  or 
exemptions  ?  It  lies  on  the  party  to  prove  them. 

We  come  then  to  the  consideration  of  By  am  and  Lawson,  The  defbhdant 
admits  the  lAainUfTs  title,  except  as  to  com,  hay,  and  agistment ;  which 
kttet^  he  clkima  as  a  portiontst,  and  says  he  is  entitled  under  the  portions 
payable  to  the  abbot  out  of  tiie  vicarage.  [His  lordship  here  went  through 
the  doeijdaentary  evidence  which  mentions  those  portions.]  Then  a  ques- 
tion ariaes,  as  to  whatspecies  of  dthe  the  pordons  were  payablie  for ;  but 
whatever  they  were,  they  did  not  form  the  rectory  ;  and  therefore  it  was 
neeeasary  that  he  should  prove  wh'at  they  were.  Had  he  brought  an'  action, 
hemiBt  have  done  up,  otherwise  he  would  have  been  nonsuited.  Now  he 
and  all  hia  tenants  admit  that  the  vicar  waa  entitled  to  all  tithes,  except 
sgistment :  that  must  therefore  be  expressly  shown  to  belon)^  to  the  rector. 
An- impropriator  Offers -fhim  a  rector  in  one  material  respect  j  for  a  rector 
nay  stand  on  his  cdmmon  law  right,  but  an  impropriator's  title' must  be 
ilKnfrn ;  and  no  probf  is  offered  6f  his  having  enjoyed  uiy  titlie  beyond  corn; 
graid>  and  hay.    The  suit  between  Byam  and  Crowe,  is<:onflned  to  BUerton- 
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1816.         upoD-Swale.    The  defence  rests  mainly  po  the  dismission  of  arehbiskofr 
BTAM  Zouch,  in  1844.    [Here  his  lordship  commented  on  the  other  documents,; 

and  stated  that  the  result  did  not  establish  the  object  of  showing  the  tithe 
of  agistment  in  the  defendant  ^  he  also  intimated,  that  the  word  Catterick, 
in  the  act  of  archbishop.  Zouch,  might  have  crept  in  by  mistake  for  Coi- 
bourne.]  The  case- is  thus  reduced  to  the  effect  of  the  word  herbagwm,'m^ 
the  lease  to  Sandys;  on  which  too  much  reliance  has  certainly  been  placed ; 
for,  down  to  35  Eliz.  there  is  no  evidence  of  any  right  in  the  crown  to- 
agistment.  I  do  not  feel  it  necessary  to  go  into  the  definitions  oifcaii  and 
herbagii ; .  definitions  in  law  are  extremely  dangerous.  Agistment  is  not  the. 
tithe  of  herbage,  strictly  ;  but  grass  fed  by  the  mouths  of  barren  cattle.  In 
many  parts  the  grass,  though  cut,vis  not  made  into  hay.  But  suppose  it 
meant  more ;  why  do  we  not  see  some  proof  that  Sandys  got  any  thing 
more  than  hay  ?  he  should  have  proved  that.  Men  had  no  idea  of  the  tithe 
of  agistment  in  the  north,  in  those  times  ;  and  the  Qs.  Qd.  rent  is  expressed 
in  the  Minister's  accounts,  to  be  for  the  tithe  of  hay.  Then  we  come  to  Crowe's 
family  }  what  evidence  is  there  that  they  had  all  the  lands  in  EUerton  }  No* 
thing  is  done  to  prove  the  claim  extends  to  agistment  >  nor  is  there  any  evi* 
dejice  of  their  having  ever  claimed  it :  and  no  minister  of  the  thrown  ever 
thought  of  such  a  right,  or  acted  as  if  he  had.  On  these  grounds,  I  think  no 
title  is  shown  in  the  defendant,  to  take  it  out  of  the  vicar.  Then  I  find,  in 
the  ancient  causes,  no  resistance  to  the  vicar's  general  right ;  and  he  has,  in 
every  township,  taken  the  only  tithe  that  looks  like  it,  and  which  he  could 
only  receive,  dejure,  as  agistment,  that  is  the  tithe  for  lambs  and  sheep ;  no 
resistance  being  made  on  the  ground  that  it  was  not  a  wool  tithe.  I  there- 
fore thuik .  that  no  title,  or  shadow  of  title,  is  showa  by  those  who  resist 
this  claim  under  an  impropriation.  The  Begare  tithes,  alluded  to  in  the  in- 
quisition, meant  great  tithes,  or  nothing.  The  vicar,  therefore,  was  .en- 
titled to  all  tithes  not  enjoyed  by  the  rector  -,  and  inter  alia,  to  agistment. 

Thomson,  C.  B.  The  opinion  that  has  fallen  from  one  of  the  court,  re- 
specting the  manner  in  which  the  vicar's  claim  is  laid,  1  do  not  consider 
consonant  with  the  general  rules  or  practice  of^a  court  of  equity.  I  do  not 
apprehend  that  such  a  rule  ever  existed,  as  that  a  plaintiff  who  claims  too 
kugdy,  fails  altogether.  A  vicar  who  claims  tithes  throughout  a  parish, 
may  establish  his  case  by  proving  his  right  in  part ;  though,  in  matters,  of 
prescription  at  common  law,  thetule  is  very  different.  In  bills,  whether  hy 
rector  or  vicar,  the  pliuntiff^s  failing  as  to  part,  does  not  invalidate  the  rest 
of  his  case,  as  is  proved  ,by  every  day's  practice.  The  only  effect  of  such  a 
laxity  of  pleading  is,  the  punishing  him  with  costs,  and  that  only  where  it  is 
clear  that  the  vicar  is  not  entitled.  But  I  do  not  think  that  he  has  laid  his 
claim,  too  largely,  or  failed,  in  the  present  instance.  We  are  agreed,  as  to 
an  issue  on  the  modut  for  Killerby  ;  and  on  the  exemption  set  up  in  Byam 
V.  Fawtett,  for  Greenbury  Grange :  but  it  by  no  means  follows  that  he  has 
failed  on  those  points,  or  that  the  court  thinks  so.  There  are  difficulties  on 
both  sides ;  and  therefore  the  questions  are  fit  for  the  interposition  of  a  jury. 
The  witnesses,  and  the  depositions  in  the  suit  given  in  evidence,  dp .  not 
greatly  advance  the  truth  of  the  case.  The  exact  question  is  not  well 
known  :  a  payment  of  4L  seems  to  have  been  insisted  on,  but  whether  the 
suit  was  instituted  to  establish  it,  or  for  what  other  purpose  the  bUl  was 
filed,  is  not  quite  clear.  A  great  deal  of  evidence  has  been  given  to  support 
the  fnodus  \  though  one  person  stated  his  recollection  of  the  commencement 
of  it  as  a  composition ;  but  he  was  very  young  then. 

As  to  the  Greenbury  Grange,  there  is  evidence  of  a  confirmation  to  the 
abbey  of  Fountains  of  what  they  had  in  Greenbury  >  but  what  they  had  is  t^ 
question:  therefore,  whether  they  had  these  lands,  and  of  what  extent  they 
were,  niiust  be  the  subject  of  an  issue. 

Theii  arises  the  general  question  of  agistment,  between  Byam  and  Law- 
sen,  Crowe,  and  Wood ;  and  it  is  confined  to  that.  It  is  adn^itted  that  the 
plaintiff  is  entitled  to  all  the  tithes,  except  com,  hay,  and  agistment.  In  ail 
the  causes,  an  attempt  is  made  to  establish  a  title  in  the  defendants  to  agist* 

ment. 
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ment.  It  is  yisible,  however^  that  they  have  diflSculty  in  stating  how  they  be-  1816^ 
came  entitled.  In  anpport  of  the-answeri  there  is  not  a  tittle  of  evidence  of  a  btam 
title  derived  from  the  crown,  except  as  to  the  great  tithes,  for  which  originally 
a  rent  of  10/.  per  annum  was  paid }  but  that  rent  was  paid  expressly  for  the 
great  tithes,  and  the  great  tithes  only.  The  grantee  purchased  that  10/.  after- 
wards of  the  crown.  Some  of  the  defendants  joining  sir  John  Lawson » are 
the  tenants  of  other  persons,  who  say  their  landlords  are  entitled  ;  but  there 
IS  no  proof  of  that,  or  of  any  title  in  the  duke  of  Leeds.  One  defendant 
there  is,  however,  (Dodd)  whose  defence  is  material.  He  says,  one  Robert 
Bower  is  entitled  to  the  great  tithes  and  agistment  in  Tunstall ;  but  there 
is  no  evidence  of  any  payment  to  Mr.  Bower.  The  answer  in  By  am  v. 
Crowe  is  material,  the  defence  being  apparently  strengthened  by  the  word 
heHfoguim  having  been  introduced  in  the  grant  to  Crowe's  predecessor^. 
There  is  no  conyejrance  of  agistment  proved,  however,  unless  it  passed  by 
the  grant  of  James  1.  of  hay  and  herlMge  to  Sandys,  on  what  I  call  a  spe- 
culation. What  possession  Sandys  ever  had  of  agistment  does  not  appear. 
There  was  afterwards  a  grant  to  Phillips  and  Moore,  by  the  same  descrip- 
tion. Let  us  suppose,  therefore,  that  the  true  construction  of  herbagium 
was  agistment ;  what  possession  has  there  been  here  ?  None  at  all  is  shown. 
That  herbagium  means  agistment,  in  many  cases,  there  can  be  no  doubt ; 
but  the  term,  however,  is  not  fully  settled  by  the  glossaries  :  yet,  it  by  no 
means  Ibllbws,  thai  here  it  neoeiBsarily  imported  agistment.  In  the  Minis- 
ters' accounts,  in  31st.  Hen.  8.  as  to  Ellerton,  nothing  is  accounted  for  but 
43<. ;  and  it  appears  what  that  was  for  ;-«-"  Richard  Whalley,  farmer  of  the 
tithe  of  com  of  Ellerton."  Hay,  therefore,  was  not  given ;  and  that  might 
be  the  object  of  Mr.  Andy's  purchase.  There  arc  many  cases  among  the 
records  where  herbagium  can  only  mean  grass,  as  contradistinguished  from 
agistment,  or  grass  eaten  by  the  mouths  of  the  cattle.  [His  lordship  here 
look  notice  of  the  various  senses  in  which  the  word  appeared  to  be  used  in 
the  several  documents  before  the  court.]  Such  uses  of  the  term  in  the  do-  - 
cumenta  produced  are  decisive  of  its  meaning  grass,  till  made,  and  then  it 
is  railed  hay  :  there  are  also  many  instances  in  the  books  of  strong  contrast 
between  Jierbagium  and  agiiiamentum,  Jt  does  not,  therefore,  follow,  that 
kerbagium  was  meant  to  convey,  or  did  convey,  more  than  fienum,  although 
it  might.  I  think  herbagu  meant  no  more  than/«fii.  The  question,  there- 
fore, is,  what  title  the  plaintiff  has  made  out  to  it,  for  none  of  the  defend- 
ants have;  and  Crowe's,  if  he  had,  would  only  extend  to  Ellerton  :  and  1 
think  the  vicar  has  made  out  that  title  which  is  usually  expected,  where  no 
endowment  is  produced.  He  shows  the  rector  only  had  what  is  called  great 
tithes.  Pope  Nicholas's  taxation,  the  Ministers'  accounts,  and  ecclesiastical 
survey,  show  the  vicar  possessed  of  the  small  and  privy  tithes  $  and  that  title 
is  not  lessened,  i  think,  by  mentioning  what  are  in  the  Easter  book,  which 
generally  are  very  small ;  for  that  has  not  confined  the  tithes  to  those  there 
mentioned.  But  it  is  admitted  in  all  the  causes,  that  the  vicar  is  entitled  to, 
and  has  received  all  small  tithes,  except  agistment,  and  no  other  person  has 
been  shown  to  have  received  that.  Now  it  is  a  common  rule,  that  if  you 
show  that  the  vicar  has  received  all  that  has  been  paid,  he  must  be  taken  to 
be  entitled,  not  only  to  those,  but  all  others  of  new  introduction,  although 
never  before  paid.  The  vicar,  therefore,  having  made  out  his  title,  and  no 
snflBcient  defonce  being  set  up ;  there  most  be  a  decree  for  the  plaintiff,  for 
all  tithes  in  each  case,  except  Killerby  and  Greenbury  Grange,  which  will 
be  the  subject  of  issues. 

Costs  reserved,  till  the  issues  tried* 
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1^*^  H,  56  Geo.  3.     1816.    Scacc, 

!^"^'  Prevost  V.  Benett  and  others.    [2  Price,  272.] 

iHoes  diracted  rWlUE  plaintiff,  a^  vicar  of  Tilbury,  (Wilts)  daim^,  by  )ub  bill,  t|if  gr^ 

eTcrycow,         cupiers  of  laud  th/erein.   • 

ftud  GflT.  for  The  answer  admitted  the  plaintiff's  title  to  tithes  g^eviUy  i  l^ut  ia$isted 

cveiy  calf,  in  on  the  followiiig  paymentSj  as  fmuikifes  ^'  in  lieu  of  the  iilihes  of  con?  s,  calvea^ 
tithw  of  cow.  "**"^>  \i4im,  gardens,  ^g?,  and  popjtry  re#pectivdy  |  that  is  to  say,  tb^ 
cal?e8,  and  '  8M1B  of  3rf.  a  year  for  every  cow,  and  m,  for  every  cajfc  in  lieu  of  tb^  ti^hea 
milk;  andof  l(f.  of  COWS,  calves,  and  milk  i  the  su^i  of  X\d.  a  year  for  ^very  heifer  \  th^ 
a  year  in  lusn  of  gmQ  ^f  x^,  |^  year  in  lieu  of  the  titbes  iJt  gardens }  and  the  sim  ^f  1^*  ^  Y^^ 
the  tithe  of  gar.  ^^^  ^^^^^ . ^^  j.^^^  ^^  ^j^^  ^^^j^  ^  ^^^  ^^  poultry/' 

A  tiuNfM  for  As  to  the  gi^rcben  modiw,  the  plaintUBT,  by  ameadmept,  chs^rgedi  that  tb^ 

gardens  may  defendant  3enett  had  recently  converted  about  two  acres  of  pasture  land  into 

be  pleaded,  a  garden,  a^d  that  the  mptftv  {d^ed,  if  it  had  ever  ewted»  could  on)y  apply 

JhatU^M^^  to  ancient  gardens;  which  he  adnutl^,  statipg  that  be  did,  at  the  s^m^ 

able  for  JwtM  ^^^^9  cqnvert  an  old  garden,  consisting  of  three  acre?  and  upw^ds,  iptp 

gardens;  and  meadow  or  pasture,  frqm  whence  the  plaintiff  had  taken  tithe  qf  h^y  in 

the  jury  will  be  kjnd, 

S^Irt^tS*  The  depositions  for  the  plaintiff  w^ut  tp  prove,  that  fte  pnyqaants  hafl 
nwifu  being  ^^^^  broken  in  iqion,  and  v^e^ ;  and  that  laiiger  snips  bad  b^en  p^d  at 
fttyaUe  forgar-  different  timcjB,  for  the  tithes  alleged  to  be  covered  by  the  mod^^j  ^uch  as 
dens  generally,  3«.  for  tithf^s  of  cow  and  calf,  and  ll.  for  gardens. 

2'*°*:^°*g;^       lf^€iher§ll  and  Spence,  for  the  pWntiff,  contended,  that  the  nu^m  ctf  Qd. 
cSSdTnoion,*    f^^  ^^"^  and  calf  was  rank.    They  objected  also  to  the  laying  the  modus  of  ^ 
and  the  judge     penny  for  gaj:dens  generally, 
to  endorse  die        Daunceiff  and  DonwHf  for  the  defendants. 

lN»«/«i  according  Thqmspn,  c!  ».  The  WU  daims  all  the  gwt  and  small  tithes  firisi^g 
^cL  ^'^  ^^^  ^^®  different  hamlets  within  the  pariah  qf  Tisbury.  It  is  not  quit^ 
Where  there  dear,  whether  all  the  tithes  of  corn  and  grain  were  received  by  th^  plaintiff  j 
are  aeyeral  is-  but,  accordiiig  to  my  recollection,  fi  balance  WM  admitted  by  the  defendant 
■^  ^^^^^  to  be  dae  on  an  account  current  \  and,  if  so,  the  plaintiff  vriU  be  ^titled  t9 
foonTfor  the  ^^^  ^  accQuat  of  all  sudi  tithes  as  are  not  covered  by  Ihe  v^mu,  whi(^ 
plaintiff  and  have  been  set  up,  [His  lordship  then  stated  the  niiadm9»  from  U^e  answer.] 
others  for  the  The  ^.  for  every  cow,  and  9d>  for  &i^rf  calf,  payable  in  Ij^w  of  tithes  of 
^*!iS^iim'S*^^  cows,  calyes,  and  milk,  make  one  entire  9MHb«  in  respect  ctf  tfepic  dififwrcpf 
SJwJdcosu  articles.  The  penny  for  gardens  is.  laid  generally, iiifitbwt  takw  «oy  di«T 
on  the  issues  tinction  of  the  garden  beiiig  ancient  or  mo^rn*  llic  evidence  on.  ^es0  vulot 
found  in  his  du$e9,  thongh  not  very  distinctly  read,  seem^  as  the  court  u(|deriilood  it».  tQ 
favour  and  ^  ai^cient  to  induce  os  to  grant  issues,  if  we  should  be  of  opinim  tb^jt  t^^cy 
whMeSr    are  weU  laid- 

sues  are  found  We  are  then  to  consider  what  objections  there  are,  in  point  of  t^iw,  to  tl^ 
against  him.  .    moduses,  to  oblige  the  court  to  over-nde  tbem; 

It  was  contended,  that  the  entire  modus  of  9d»  for  a  eow,and  6^.  for  a.^salf, 
(laid  as  one  entire  modus,)  was  rank»  and  that  the  court  were  bwmd  to  tak^ 
notice  of  that  rankness,  without  resorting  to  ^n  issue ;  and.  the  case.  In  Runr 
bury,  of  Frankland  v.  Tkt  Masiac  tmd  BtOhr^  rf  St  Crm  (1),  Vas  ^ted. 
But  there  the  sums  were  payaUe  as  distinct  modu4es-  The  ficst  w#s  l^*  foir 
a  milch  cow ;  the  second,  M.  for  e?ery  calf  killed  and  ^Id :  both  oi  wbipb 
are  said  to  have  been  held  rank.  But  in  a  note  to  the  sama.cas.c>  i^  is.Aaiid, 
that  a  modus  of  ^.  for  a  calf  had  been  subsequently  hdd  to  be  good ;  and 
the  case  referred  to  there,  is  that  of  ReyncJl  v.  Wills  (2),  and  is  to  be  found 
in  2  Wood,  144 ;  and  there  it  appears,  that  on  a  cross-bill  being  filed  by 
one  of  the  defendants,  the  owner  of  an  estate  in  the  parish,  the  court  esta- 
blished a  modus  of  8d.  for  a  calf.  That  was  a  case  subsequent  to  that  of 
Frankland  v.  Si.  Cross ;  and  there  the  impropriator  waved  all  his  demands 

which 
(1)  Bnnb.  78.  AiUe^  vol.  1 .  p.  768.  (2}  Anitf  vol.  1.  p.  808. 
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whidi  the  fhodtuei  were  smd  td  ccrrer^  tliereby  admitting  Mmself  to  be  an^-        1816. 
able  to  dispute  the  Y^lidity  of  them  on  the  ground  of  rarikhess.  prevost 

There  id  also  another  case^  of  Roe  r.  1^  Bish6p  ^  Exeter  (I),  which  is  .  «• 
very  strong.  There  a  modus  of  Is,  6</.  for  eterjr  cow  haviilg  a  calf,  for  thfe  ^  benett. 
tithe  of  the  milk  ahd  the  caif,  wils  faiskie^  6tk  and  allowed.  That  case  Is  also 
reported  in  2  Wood,  p.  137,  where  it  appears/  that  the  bishop^  submitted 
to  the  opinion  of  ih€  court,  decllnii^  h  trial  at  laW;  after  an  o£fer  i<nule  him 
by  the  court ;  showing  tha*  there  was  no  Talidlty  in  the  objections  made  to 
it.  There  is  also  the  case  df  PilUiips  v.  Sfftnes  (2),  whidi  is  likewise  sttbse- 
quent  to  that  of  Frankkmd  ▼.  Si,  Oross,  wh^r^  a  m/bdns  of  8rf.  for  a  cow,  and 
4d.  for  an  heifer,  were  established  in*  lieu  of  the  tithes  of  milk  and  caltes  for 
such  cow  and  heifer,  without  an  issue  being  granted.  On  these  authorities, 
therefore,  we  are  of  opinion,  thai  Ifaeiei^-not  such  evidence  of  rankness  in 
this  case  as  would  authorize  the  court  to  say  that  there  shall  be  no  inquiry. 
It  must  therefore  go  to  6  jmy.  It  is.obsefvabie,  that  notwithstanding  there 
are  two  sums,  they  are  pert  together  as  one  thodvts,  and  ocmount,  so  consi- 
dered, to  file/,  for  milk,  ccrws,  and  calves. 

There  is  another  tmdas  objected  to,  of  Id.  for  every  garden,  whicb  is  cer- 
tainly hdd  generaUy,  and  not  confined  to  ancient  gardens  7  and  there  are 
many  cases  wherein  it  has  been  laid  both  wiays,  as  f&t  gardens  geaeraliy, 
and  for  andent  gardens^  There  are  moany  instances  of  both,  in  cases  of  pro- 
hibltk»d ;  and  there  may  be  such  a  modui,  ap|d^ng  differently  inr  differertt 
parishes.  The  true  meanmg  of  a  garden  is,  the  ground  furhi^ng  (Mt  and 
Tegetables  for  the  house  to  which  it  b  attached.  .  in  the  castes  which  have 
been  already  attuded  to^  ol  Reynallv.  fVdli,  and  Roe  v.  The  Bkhap  of  Exest&t, 
Id.  is  hud  as  payable  for  gardens  generally,  not  confiniqg  it  to  ancient  gardens. 
OA  thac  point,  too,  there  is  amcKlern  case,  of  Mhttkbumv*  Jeptou  (8),  where 
the  Master  of  the  Rolls  held,  thMt  it  was  not  necessary,  in  laying  a  tnodus  for 
orchards  and  gardens,  to  state  that  tiiey  were  andei&t.  As  to  the  objecCk>n 
of  this  bel^  a  nMxtem  garden,  that  is  supported  only  by  Benett*s  saying 
that  he  had  made  a  hew  garden ;  and  that  the#e  Was  any  frand  is  not  eveh 
pretended,  nor  that  tiie  new  garden  was^  not  intended  for  vegeiabtes  for  this 
consoropiion  of  his  honeehold.r  And  thus  explained,  we  think  that  on  thin 
ervidenoe  also,  there  should  be  an  issoe  directed,  and  that  it  sh6uld  be  on  the 
question  of  fSke  modus  hemg  payable  fo^  gardens-genendly^  ami  that  thb 
jury  0hoidd  be.  directed  to  say  whether  they  find  the  inodiM  to  be  payable  for 
gardens  generally,  or  only  for  ancient  gatdeos. 

There  is  a  dieiwm  to  be  found  in  Hetley  ota  this  pofnt><  which  should  bd  at- 
tended to/  H  is  in  ^oolinsf«toft*s  case  (4),  whidv  wu  a  Ubel  for  the  her- 
bage of  y>oimg  oflfttle.  It  was  put,  tlmt  a  psarvon  might  liblel:  for  tHhes  of 
vn  orchard,  for  that  it  was  a  young  orchaxd>  there  hiing  w  custom  to  pay 
4if.  for  a»  orchard;  when  HkAam  saidi  *'  tint  there  was  no  silkch'dtff'erenee 
between  old  and  new  orchards ;  for  if  the  Cfntom  be,-  that  he  shall' pay  4d. 
for  eveff  orchai^,  it  wfll  reach  the  new  orchard."  That  dkium  does  not 
Mftoont  to  an  liothority,  but  it  is,  at  least,  the  opinioo  of  a  learned  man,  aX; 
that  time  a  ser}eant,  and  may  he  used  by  way  of  illustration.  In  the  same 
way  we  refor  to  Walson's  Clergyman's  Law  (6).  The  author,  commenting 
on  th^  epinton  giiren  in  ThamhilfB  caiBe^ifi),  that  tithe  ought' to  be  paid  in 
specie  for  an  eiilargeniMt  of  an  andent  giirden?,  for  which*  a  peiiny  baid<  been 
accustomed  to  be  paid,  says,  (having  th!&  other  cUse  in  tt^ey  aha  before 
khn,)  tbe  reason  is,  because  the  preseHptSon  was  particular  for  that  garden 
oidy  ;  but  if  Ihe  custom  of  the  parish  had  beeb'  to  have  paid  yearly  a  penny 
for  each  garden  in  the  parish,  the  addition  or  enfaurgement  of  a  garden  would 
not  make  any  titbes  due  in  specie. 

Tidddg  the  whole  into  oonsideratioir,  we  are  of  opinion  thnt  there  shonld 
be  an  issue  generally,  as  to  the  modus  of  a  penny  for  gahiens  j  and-  the  jury 

mny 

(1>  BQab.57,    2Wftod,  136.  jitOe,  vol.  (3)  17  Vet.  476.    ^nft,  p.  588. 

1.  p^  751.  (4)  Page  85.    jMe,  vol.  1.  p.  362. 

(2)  Bdnb.  171.  2^ood,  328.  ^nle,  roL  (5)  Page  447. 

l«'p.800.  (6)  Hetley,  94.    ^nU,  vol.  1.  p.  362, 
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jonay  be  directed  to  distinguish  and  endorse,  whether  the  modus  found  ap- 
•plies  to  one  or  the  other  species  of  garden ;  and  the  court  wiil  finally  dis- 
pose of  the  cause  on  Iji^  return  of  the  postea.  No  objection  was  made  to  the 
other  modu5e«/in  poiiit  of  law. 

An  account  was  decreed  for  all  tithes  not  covered  by  the  moduHt}  and 
the  question  of  costs  was  reserved  for  the  discretion  of  the  court. 

The  issues  granted  on  each  of  the  tnoduses  pleaded,  having  been  tried,  thie 
jury  found  a  verdict  in  favour  of  the. plaintiffs  at  law,  on  all  except  the  se- 
cond issue,  (Hd'  for  every  heifer)  ;  and  the  court  apportioned  the  costs 
according  to  the  result  of  the  trial  of  the  different  issues  :  each  party  re- 
ceiving costs  of  the  issues  found  for  him,  and  paying  them  on  those  found 
againat  him. 


To  a  bill  by  an 
impropriate 
rector  for  an 
accoant  of 
tithed,  the  oc- 
cupier pleaded 
atitletotbe 
tithes  in  bis 
landlord,  and 
traced  the  title 
of  his  landlord, 
and  those  un** 
der  whom  be 
claimed,  to  the 
tithes,  by  re- 
tauter,  for  up- 
wards of  a  cen- 
tury, but  did 
not  shew  the 
origin  of  the 
title ;  the  plea 
was  orer-ruled. 

A  prescrip- 
tion in  non  deci' 
nuatdo  CAxmot 
be  set  up 
agunst  either 
a  spiritual  or  a 
Uj  rector. 


H.  56  Geo.  3.    1816.    In  Cane. 
Heathcote  v.  Aldridge.     [1  Madd.  236.] 

THIS  bill  was  filed  by  Thomas  Freeman  Heathoote,  esq.  as  impropriate 
rector  of  the  rectory  of  Wellow,  situate  partly  in  the  county  of  WiltSi 
and  part  thereof,  called  East  Wellow,  atidEmley  otlierwise  Embley,  in  the 
cpunty  of  Southampton,  praying  an  account  of  the  tithes  of  com  and  hay  of 
a  farm  occupied  by  the  defendant,  situate  in  that  part  of  the  rectory  of  Wel- 
low which  is  in  East  Wellow.  The  bill  contained  a  charge  **  that  the  de- 
fendant had  in  his  possession  or  power  some  books  or  book  of  account  or 
accounts,  or  receipts,  entries,  memorandums,  papers  or  writings,  whereby, 
if  produced,  it  would  appear  that  the  tithe  in  kind  of  corn  and.  hay  was  due 
and  payable,  or  had  in  former  times  been  rendered  and  imid  by  the  owners 
and  occupiers  of  the  farm  and  lands  in  the  possession  or  occupation  of  the 
defendant,  to  the  rector  impropriate  for  the  time  being  of  that  part  of  the 
rectory  of  Wellow,  which  is  in  or  is  called  East  Wellow,  or  to  a  full  and 
fair  compensation  for  the  same,  but  refuses  to  discover  the  same ;  or  der 
fendant  has  seen*  such  books,  accounts,  receipts,  entries,  memofandums, 
papers  and  writings,  and  he  knows  in  whose  possession  or  power  the  same 
are,  or  what  is  become  thereof,  but  refuses  to  discover  the  same." 

To  this  bill  the  defendant  pleaded  ''  To  the  best  of  his  information  and 
belief,  that  in  the  month  of  March  1712,  Thomas  Norton,  of  Ixworth,  in  the 
county  of  Suffolk,  esquire,  deceased,  and  Charlep  Norton  of  Winchester,  in 
the  county  of  Southampton,  were,  amongst  other  hereditaments^  seised  or 
well  entitled  of  or  to  the  farm,  lands  and  premises,  situate  within  East  Wel- 
low, in  the  county  of  Southampton,  now  occupied  by  defendant,  and  in  said 
bill  mentioned ;  and  were  also  entitled  in  fee-simple  to  all  manner  of  tenths 
and  tithes,  of  what  kind  soever,  coming,  growing,  renewing,  and  increas- 
ing, in,  within  or  from  the  same,  or  part  or  parcel  thereof,  subject  to  two 
mortgages,  one  whereof  had  been  grunted  by  the  said  Thomas  Norton  and 
Charles  Norton  to,  and  was  then  vested  in,  Mary  Turgis,  of  the  city  of 
London,  widow,  for  securing  to. her  the  sum  of  3,900Z.  with  interest ;  and 
the  other  whereof  had  been  granted  by  the  said  Thoipas  Norton  and  Charles 
Norton,  to,  and  was  then  vested  in,  Richard  Bateman  and  John  Jacob,  for 
securing  to  the  said  Richard  Hateman  the  sum  of  300^  with  interest  i  and 
that  the  said  Thomas  Norton  and  Charles  Norton  were  at  the  same  time  io 
the  possession  or  receipt  oi  the  rents  and  profits  of  the  said  farm,  lands  and 
premises,  and  of  all  manner  of  tenths  and  tithes  of  what  kind  soever »  com- 
ing, growing,  renewing,  and  increasing,  in,  within,  or  from  the  same : — 
Saith.to  the  best  of  his  information  and  belief,  that  said  Thomas  Norton  and 
Charles  Norton,  being  so  seised  or  entitled,  and  being  in  such  possession  or 
receipt,  by  certain  indentures  of  lease  and  release,  bearing  date  respectively 
the  23d  and.  24th  of  the  s^id  month  of  March  1712,  the  release  being  made 
of  four  patis,  and  made  or  expressed  to  be  made  between  the  said  lliomas 
Norton  and  Charles  Norton  of  the  first  part;  the  said  Mary  Turgis  of  the 
second' part ;  the  said  Richard  Bateman  and  John  Jacob  of  the  third  part ; 
find  tho  honourable  George  Rodney  Brydges,  of  Avington,  in  the  said 
»  •  county 
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county  of  Southaiapton,  eaqvire*  of.  the  fourth  part  j  in  consideration  of  the         1 BI 6. 
sum  iji  3^424/.  Ut«  6d.  to  the  said  Mary  Turgis  paid  by  the  said  Geoige    ^catbcotb 
Rodney  Brydgea,  and  of  d08/.  ld«.  9d.  to  the  said  Richard  Bateman  paid  by 
the  said  -George  Rodaey  Brydges,  in  full  of  aU  moneys  due  to  them  respec* 
tiTcly  on  their  said  recited  mortgages,  and  in  consideration  of  the  further 
sum  of  0»726/.  7f.  M,  to  the  said  Thoipas  Norton  paid  by  the  said  George 
Rot^oey  Brydges ;  and  also  ,of  5«.  to  the  said  Charles  Norton  and  John 
Jacob  paid  by  the  said  George  Rodney  Brydges,  they  the  said  Thomas  Nor- 
ton and  Charles  Norton,  and  by  tlie  direction  amd  appointment  of  the  said 
Thomas  Norton,  tiie  said  Mary  Turgis  and  Richard  Batenuin,  and  also  the 
said  John  Jacob,  by  the  direction  and  appointment  of  the  said  Thomas  Nor- 
ton and  Richard  Bateman,  did  grant,  bargain,  sell,  alien,  release,  and  con- 
firm unto  the  said  George  Rodn^^y  Brydges,  apd  to  his  heirs,  amongst  pther 
hereditaments,  the  said  farms,  lands,  and  premises,  now  occupied  by  defen- 
dant I  and  also,  all  and  all  manner  of  tenths  and  tithes  of  what  kind  soever, 
coming,  growing,  renewing,  or  increasing,  in,  within,  or  from  the  same,  or 
any  part  or  parcel  tAkreof ;  to  hold  to  the  said  George  Rodney  Brydges, 
his  heirs  and  assigns,. to  th^  use  of  the  said  George  Rodney  Brydges,  his 
heirs  and  assigns  for  ever  :  saith,  to  the  best  of  his  information. and  be- 
lief, that  by  virtue  of  said  indentures  of  lease  and  release,  upon  the  comple- 
tion of  the  said  assurances,  the  said  George  Rodney  Brydges  entered  into 
possession,  or  into  the  receipt  of  .the.  rents  and  profits  of  the  said  farm, 
lands  and  premises^  and  of  the  other  hereditaments  conveyed  by  the  said  in- 
dentures of  lease  and  release,  and  of  all  and  all  manner  of  tenths  and  tithes, 
of  what  kind  soever,,  coming,  renewing,  or  increasing,  in,  within,  or  from 
the  same,  and  every. part  or  parcel  thereof:  and  that  the  said  farm,  lands 
and  premises,  and  other  hereditaments,  and  the  said  tenths  and  tithes,  by 
divers  muM  conveyances,  and  other  good  assunmces  in  the  law,  became, 
and  now  are,  vested  in  the  most  honourable  Richard  marquis  of  Bucking- 
ham, for  his  life,  with  certain  remainders  over :  saith,  that  the  said  Richard 
marqub  of  Buckingham,  in  or  about  the  month  of  Septeml>er  1813,  did 
agree  to  demise  the  said  farm,  lands  and  premises  to  defendant,  discharged 
from  the  payment  of  tithes  for  a  term  of  years  from  the  29th  of  September 
1813,  and  that  under  such  agreement  defendant  is,  $ind  from  the  said  29th 
of  September  hath  been,  in  possession  and  enjoyment  of  the  said  .£u*m, 
lands  and  premises :  saith,  to  the  best  of  his  information  and  belief,  that  said 
George  Rodney  Brydges,  and  those  claiming  under  him,  ever  since  the  exe- 
cution of  the  said  indentures  of  lease  and  release,  have  been,  and  that  the 
said  Richard  marquis  of  Buckingham,  claiming  under  the  said  George  Rod- 
ney Brydges,  and  under  the. conveyances  and  assurances  aforesaid,  now  is, 
in  the  possession  or  in  the  receipt  of  the  rents  and  prpfits^  of  the  said  farm, 
lands  a^  premises,  and  the  tithes  arising  in,  within,  or  from  the  same, 
without  any  claim,  right,  title^  or  interest  whatever,  to  .or  in  the  said  tithes, 
or  to  any  part  thereof,  being  made  or  set  up  by  plaintiff,  or  any  other  per- 
son, until  the  filing  of  the  present  bill,  being  upwards  of  one  hundred  years : 
all  which  matters  and  things  defendant  doth  plead  in  bar  to  said  bill ;  and 
prays  the  judgment  of  this  honourable  court,  whether  he  ought  to  be  com- 
pelled to  put  in. any  further  or  other  answer  thereto ;  and  prays  to  be  hence 
dismissed,  with  his  costs  and  charges  in  this  behalf  sustained. 

Mr.  Blake,  in  support  of  plea.  The  plea  in  this  case  is  framed  after  that 
pleaded  in  .Dobia  v.  Cridland  (i),  except  tliat  in  this  plea  no  fine  is  men- 
tioned. Enjoyment  of  a  portion  of  tithe^  for  a  series  of  years  in  pernancy, 
or  under  colour  of  title,  affords  as  good  a  defence  in  the  case^of  tithes  as 
possession  for  a  length  of  time  dpes  in  other  cases  of  real  property.  Fmt- 
shaw  V.  Roiheram  (2),  the  judgment  in  which  case  I  have,  in  Lord  Hknlst's 
handwriting,  Scoli  v.  Airey  (3),  Strutt  v.  Baker  (4),  the  dictum  in  Berney  v. 
Harvey  (5),  and  Darttnouth  v.  Roberts  (6).  This  plea  avers  a  title  in  1712, 
^^^ularly  deduced  from  thence  to  those  under  whom  the  defendant  claims. 

-      .  .  «  Sir 

f  1)  2  Bro.  C.  C.  274.  (4)  2  Vcs.  jun.  625.     Jnie,  p.  421. 

(2)  ^mtty  p.  158.  (5)  17  Ves.  119.   Auie,  p.  585. 

(3)  ^Mlr,  p.  342.  (6)  16  East,  334.    AMft^iQ.  ^^ri. 
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1816.  Sir  Sammtl  RamUiy,  Mr.  Bell,  and  Mr.  Roapell,  centra.    Tbis  ia  not  a 

HBATOcoTE     proper  place  for  «uch  a  plea :  it  is  not  a  plea  of  titl^»  but  of  circdmstaiiees 
from  whence  a  title  is  to  be  inferred.     Where  title  is  pleaded^  the  convey- 
ances stated  in  the  plea  must  show  a  dear  derivable  title  in  the  defendant. 
Wherever  a  defence  is  made  upon  presumptive  evidence,  such  defence  ought 
to  be  made  by  answer.    Possession  of  laild  f^r  a  length  of  years  gives  a 
title  i  but  it  is  not  so  as  to  tithes  >  no  length  of  time  bars  a  cb^im  of  tidies ; 
there  may  be  reasons  why  it   should    have   been   originally  determined 
otherwise,  but  the  doctrine  is  now  settled.     In  a  plea  of  title,  it  is  not  suf- 
ficient to  say,  by  divers  mesne  conveyances  a  title  is  derived  to  those  under 
whom  the  defendant  holds,  but  the  conveyances  must  all  be  stated.    In 
Burslem  v,  Burbage  (1),  the  plea  stated  mesne  assignments ;  but  there  the 
origin  of  the  title  was  stated,  which  is  not  the  case  in  this  plea.    The  plea 
also  is  bad  in  this ;  that  it  is  only  tis  to  information  and  belief;  whereas  the 
facts  ought  to  have  been  positively  averred.    Another  ofa^ction  is,  that  as  a 
plea  admits  all  it  does  not  traverse,  this  plea  must  be  taken  to  admit  the 
statement  in  the  bill,  that  the  defendsint  has  in  his  poss()Ssion  booksi  papers, 
&c.  which  3how  the  plaintiff  is  entitled  to  theee  tithes.     Supposing  the 
plea  is  otherwise  good,  it  ought  to  have  contained  an  averment  that  there 
were  no  such  books,  &c.  and  an  answer  in  support  oi  sueh  averment.    No 
answer  is  given  to  the  question,  whether  the  plaintiff  is  impropriate  rector ; 
or  as  to  the  particular  lands  in  respect  of  which  an  exemption  from  tithes 
is  claimed. 

Mr.  Blake,  in  reply.  Title  is  not  a  fact,  but  a  consequence  of  facte  $  and 
this  plea  states  the  facts  and  consequence^  Length  of  time  does  not  atakt 
a  certain  title  in  any  case,  but  is  only  evidence  of  title»  In  the  case  of  the 
Dean  of  Windsor,  mentionetl  in  Lord  HaNLBv's  judgment  in  Fanshaw  v. 
Roiheram,  a  plea  of  fine  and  non-claim  Was  allowed  to  a  rector's  bill  y  and 
if  possession  for  a  length  of  time  be  in  substance  a  good  defence  in  the  case 
of  tithes,  as  well  as  in  the  case  of  land,  why  should  it  not  be  pleaded  to  a 
bill  for  tithes,  as  it  certainly  may  to  a  bill  for  land  ?  Though  the  form  of 
the  plea  is  as  to  information  and  belief;  yet  it  ie  the  foets  as  to  which 
he  is  Informed  and  believes,  that  are  put  in  issae,  and  not  merely  hie . 
informatioii  and  belief.  Your  ^onoar  determined  in  I^eis  V.  Oreip  (^), 
that  a  plea  as  to  ihformation  and  belief  was  good.  As  to  the  objection, 
that  we  have  not  set  forth  the  lands  which  we  ckkn  to  be  exempted 
fsom  tithe,  it  is  not  necessary.  If  it  were  a  plea  of  t^  modus,  then 
the  land  covered  by  the  modus  nrost  be  stated.  Ikit  that  is  not  necessary 
who-e  the  reif*tor*s  Ikle  to  the  tithes  is  denied.  On  the  contrary,  such  a 
statement  would  over-rule  the  plea,  and  so  would  an  admission  that  the 
plaintiff  was-  reptor.  With  respect  to  the  objection  as  to  not  having 
staked  particularly  the  mesne  assignments,  if  the  [^ea  is  replied  to,  it  will 
then  be  necessary  to  prove  the  mesne  assigiuiaents*  As  to  the  charge  re- 
specting books,  &c.  it  is  consistent  with  the  plea  to  admit  that  we  have 
such  books,  because  the  defence  is  not  tiiat  tithes  for  the  lands  in  qweltien 
never  were  paid  to  the  rector,  but  that  these  tithes  are  now  severed  from 
Ae  rectory  $  and  the  charge  in  the  bill  is,  that  tile  books  prove  either  that 
tithes  now  are  payable,  or  formerly  were  rendered,  to  the  rector. 

The  ViGR  CHANCXLaoa.  I  shall  not  now  finally  decide  npolfl  this  plea, 
but  only  state  my  present  impression. 

This  is  a  common  bill  by  an  impropriate  rector,  for  tithes,  against  a  person 
holding  lands  within  the  reetory  ;  and  the  defendant,  stating  a  demise  to 
him.  of  the  hmds,  foee  firom  tithetf:,  pleads  a  title  in  h^  landlord  to  the  tithes. 
Commencii^  with  a  period  of  more  th«i  a  century  back,  he  states  that  from 
that  time  the  tithes  and  the  kinds  have  been  mortgaged  and  conveyed  to- 
gether ;  and  that  the  owner  of  the  land  has  in  this  way  enjoyed  the  tithes^ 
as  well  as  the  profits  of  the  land. 

There  are  sooie  points  too  well  settled  to  adiqit  of  any  doubt.  The  fact 
being  admitted  that  the  plaintiff  is  the  rector,  and  that  the  lands  lie  within 

the 
.  (1)  Pm/|  Md.  (2)  2  Yes.  &  Bea.  159. 
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(be  rectory,  the  right  to  an  accouot  of  the  tithes  sabtracted  follows  of        181G. 

ooune,  ni^less  the  defendant  can  by  his  plea  show  some  valid  ground  for  re*-    bbathcotb 

sislhig  it.    The  rule  in  this  respect  is  the  same  in  the  cas$  of  a  lay  as  of  a 

spiritoal  rector ;  and  in  neither  case  can  a. prescription  in  non  decbnando  be 

set  up  with  success.    Some  attenipt  to  question  this  was  made  in  StruU  v. 

Baker,  by  Lord  LouaRBoaouoH  (1),  but  afterwards,  in  Rote  t.  Calland  (2), 

his  lordship,  findidg  what  had  been  the  course  in  the  exchequer  (8),  refused 

to  compel  a  purchaser  to  take  a  title  in  opposition  to  it ;  and  in  Watkim  v. 

Mccoammra,  in  the  exdhequer  sittings  sfter  Michaelmas  term  18(>4,  the 

court  would  not  allow  the  point  to  be  argued ;  and  indeed  the  counsel  for 

this  plea  has,  very  properly,  not  put  his  case  on  that  ground. 

Another  point,  equally  well  settled,  and  to  which  it  is  very  material  in 
queatioiis  of  this  nature  to  attend,  is  the  distinction  between  a  imene  re- 
tamer  and  non*payment  of  the  tithes  by  the  owner  or  occupier  of  the  land, 
and  the  actual  pernancy  and  receipt  of  the  tithes,  separate  from  and  inde- 
pendent of  any  interest  in  or  connection  with  the  lanud.  The  former  may 
and  always  does  exist,  though  the  claim  be  only  to  a  prescription  in  non  dc" 
dmoHdo  i  the  latter  cannot,  except  when  there  is  a  legal  title  to  the  tithes:, 
of  which  therefore  it  is  the  characteristic  criterion.  It  is  not  lilce  the  lan- 
guage of  deeds,  which  may  be  known  only  to  the  parties,  but  it  is  a  visible 
and  public  assertion  of  title  by  the  exercise  of  open  and  notorious  acts  of 
ownership,  challenging  all  persona  interested  to  dispute  the  validity  of  the 
title  upon  which  they  are  founded.    This  distinction  is  marked  in  all  the 


in  Seoli  v.  Airey^  (4)  the  Chief  Baron  observes,  **  the  tithes  had  for  170 
years  been  the  subject  of  sales,  mortgages,  and  decrees,  as  other  property, 
and  have  been  always  considered  in  the  same  light  as  the  other  real  pro- 
perty of  the  persona  who  from  time  to  time  have  daimed  them.  They  were 
capable  of  being  enjoyed  by  the  persons  who  have  enjoyed  them  |  and  the 
question  now  is,  whether  a  court  of  equity  ought  to  interpose  to  take  the 
possession  from  persons  who  have  been  iii  possession  so  maily  years  with 
the  knowledge  of  the  rector."    Baron  Emn  says,  **  The  principal  question 
in  this  case  is,  the  defence  set  up  by  the  Aireys  against  the  primd  facie  title 
of  Uw  reclor»  founded  on  a  title  set  forth  in  ^eir  answer,  and  the  indispu- 
table foct  of  actual  possession,  occupation,  and  pernancy  of  the  tithes.   The 
distinction  hetween  a  preecriptionin  aoa  dtdnumdOf  and  a  daim  of  a  portion 
4xf  tithes,  is  an  esseiitial  distinction.    A  prescription  im  fum  dewnanio  is 
simply  lanlawfal :  no  such  prescription  can  be  maintained.    If  no  tithes 
have  been  paid,  a  tide  founded  upon  mere  nonpayment,  is  simply  a  pre- 
aeription  w  rum  deeimando.    Evidence  of  length  of  possession  the  court  can 
pay  no  regard  to»  for  the  possession  mast  have  been  nnlawM  3   and  the 
court  is  therefore  bound  to  decree  in  fiivoar  of  the  common  right.    Nb  pre- 
sumption can  be  admitted  to  support  a  mere  simple  prescription  la  non  de^ 
fimmd^^    If  we  depart  from  thiia  rale,  we  overturn'the  whole  law  upon  the 
anhlecti    But  there  is  a  great  difference  between  a  daim  founded  on  mer6 
non-payment  of  tithea,  and  a  claim  supported  by  evidence  of  actual  enjuy- 
•ment  of  the  pernancy  of  tithes.    The  titie  is  not  unlawfuL    A  good  title 
nay  have  been  dumped  to  the  party  in  possession.    The  title  therefore,  not 
being  ahoAply  unlawfol,  long  possessiott  is  evidence  of  the  title.    The  case 
of  Fanehm  v.  Batbermn,  stated  at  the  bar,  appeura  to  me,  from  a  note  I 
have  seen,  to  have  been  mistaken.  The  ground  of  that  determination  seems 
to  have  beei^  that,  however  doubtfol  the  case  stood  as  to  title,  there  had 
been  long  possession  ;  the  daim  was  of  a  portion  of  tithes  j   the  parties 
might  have  a  good  title,  and  it  was  not  right  for  a  court  of  equity  to  disturb 
the  possessiod.    The  doctrine  was  good,  applied  to  that  or  to  this  case. 

There 

SI  2yes.jiiii.^25.  ^Mlff,  p.  421.    '  The  Ahkrmen  and  Burguees    of  Bury  Si. 

h  Vos.  186.    jini0,  p.  485.  Sdnmmdt  t.  Statu,  Com.  $73  )  ante,  p.  72  ; 

(3)  See  ^agie  ▼.  Bdwards,  3  AiMtr.702.  and  Berney  r.  Harvey,  17  VeS.  127  -,  ante, 

Jnie,  p.  427. ;  and  Lord  Pelre  ▼.  Blencowe,  p.  585. 
3  Aflslpr.  945.  dnte,  p.  407.    And  see  also         (4)  if  n/r,  p.  342, 
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1816.  There  is  oo  difference  between  a  lay  impropriator  and  rector.  The  lay  im- 
BBATHcoTB  propHaftor  becomes^  as  it  were,  a  sptritoal  person';  he  holds  in  the  same 
*[• right.  If  it  18  not  proper  to  disturb  a  possession  in  fiivour  of  a  lay  impro- 
priator, it  is  not  proper  to  disturb  it  in  fiivonr  of  a  rector.  The  arguments 
at  the  bar  bare  run  wild  on  the  head  of  presumption.  We  are* not  to  pre- 
sume so  much  as  to  destroy  the  whole  law  :  for  if  upon  mere  possession 
every  thing  is  to  be  presumed  to  maintain  that  possession^  there  was  no  ne- 
cessity for  the  statutes  of  limitation." 

In  no  part  of  this  plea^  in  the  present  case^  is  there  any  averment  of  en- 
joyment of  tithes^  except  by  retainer  of  the  owner  of  the  land.  There  is  not 
a  single  instance  stated  in  which  an  actual  pernancy  of  tithes,  either  in  kind^ 
or  by  way  of  composition^  ever  took  place,  as  distingtkished  from  non-pay- 
ment. The  tithes  are  conveyed  along  with  the  land,  and  so  htr  are  treated 
as  belonging  to  the  owner  of  the  land,  and  the  plea  avers  that  they  did  be- 
long to  him.  But  whatever  might  be  the  effect  in  point  of  evidence  of 
these  deeds,  coupled  with  this  usage,  to  make  out  a  valid  title  to  the  tithes^ 
in  opposition  to  the  common-law  r^ht  of  the  rector,  it  is  still  only  evidence 
of  title,  and  not  the  title  itself  $  and  consequently  the  plea  is  on  that  ground 
•insufficient  and  bad.  The  length  of  time  during  which  the  enjoyment  of 
the  tithes  is  stated  to  have  prevailed^  though  it  may  strengthen  the  evi- 
dence, does  not  remove  the  objection.  It  does  not  in  the  case  of  tithes 
constitute  a  valid  title  in  itself,  though  it  may  afibrd  evidence  of  a  title  pos* 
sessed  immemorially  by  a  partitionist,  or  by  grant  from  one  competent  to 
make  the  grant. 

It  is  no  answer  to  a  rector,  to  state  in  a  plea  that  the  defendant  is  owner 
of  the  tithes,  or  that  his  ancestors,  or  those  under  whom  he  claims,  were 
owners,  if  the  title  be  not  carried  up  to  a  l^al  origin.  •  ' 

In  the  case  cited,  of  Blacketv,  Langlands  (1),  a  title  to  the  tithes  was.de^ 
4uced  from  the  abbot  and  convent  of  the  abbey  of  Hexham,  a  good  legal 
origin  of  the  title  was  stated,  with  subsequent  metne  conveyances  {  which  is 
^ot  done  in  this  plea.  The  plea,  which  is  set  up  as  a  bar  to  the  whole  dis- 
covery and  relief,  resists  a  discovery  of  deeds,  papers  and  writmgs,  which, 
as  the  bill  states,  are  in  the  defendant's  possession,  and  would  show  that 
the  tithes  claimed  are  due  to  the  plaintiff,  and  were  "  in  former  times  ** 
-paid  to  the  rector  impropriate  for  the  time  being,  in  respect  of  the  lands  in 
the  defendant's  possession.  This  plea  must  be  taken  to  admit  that  fiict. 
Then  what  becomes  of  the  ground  relied  on  in  support  of  the  title  from 
long  possession  ?  If  the  plea  were  traversed,  the  defendant  must  go  into 
evidence  of  possession  ;  and  must  he  not,  therefore,  discover  what  relates 
to  the  possession }  Is  the  fact  of  possession  to  be  inquired  into,  and  yet  the 
defendant  to  be  allowed  to  Withhold  a  discovery  of  books,  &c.  that  relate  to 
such  possession  ?  A  mere  plea,  that  a  defendant  is  a  purchaser  for  valuable 
consideration  without  notice,  is  not  sufficient,  if  particular  instances  of  no- 
tice are  charged  in  the'bill;  it  being  necessary  that  such  charge  should  be 
answered.  The  defendant  rests  upon  possession,  as  his  titie,  and  yet  refuses 
to  discover  books,  &c.  in  his  custody,  which,  as  the  bill  states,  will  directly 
negative  ihe  fnct,  and  show  he  has  not  been,  in  continued  possession.  The 
reliance  in  the  plea,  on  the  possession  for  100  years,  shows  the  materiality 
of  this  discovery,  and  establishes  the  right  to  it.  This  alone  is  a  fetal  ob- 
jection to  the  plea.  My  present  impression  therefore  is,  that  the  ple|i  must 
be  over-ruled. 

N.  B.  The  same  result  was  repeated  by  his  Honour  on  a  subsequent 
day. 

Plea  over-ruled. 

(1)  Poii,  AM. 
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E/56Geo.3.    1816,    Scacc.     Manby  v.  Curtis.     [2  Price,  284.]  1B1«, 

nnHE  plaintiff,  vicar  of  the  parish  diurch  of  Lancaster^  claimed  by  hifl  bill  An  endowment 
-^    against  the  defendants,  occupiers  of  lands  in  the  township  of  Bleasdale,    showing  the 
the  tithe  of  .hay,  and  all  small  tithes  arising  therein  i  and,  amongst  other  ▼ican^re  to  be 
things,  the  bill  alleged,  that  several. offerings,  oblations,  emoluments,  and  2wrfS/AA 
other  dues  and  duties,  and  several  mortuaries,  had  become  due  to  the  plain*   not  suffidentto 
tiff.  support  a  bill 

The  answer  denied  the  plaintiff's  title  to  any  tithes  except  lamb  and  wool,  ^o/  ^^*^  ^i^^«» 
for  which  it  stated  the  defendants  had  bfeen  accustomed  to  make  an  annual  ^**?*^"^  ^^^  J 
payment ;  and  alleged,  that  the  tithe  of  hay  was  covered  by  a  modus  of  a^^'of  I  mo- 
5t.  7d,  payable  to  the  impropriate  rector  in  lien  of  com  and  hay.  ney  payment  to 

On  the  part  of  the  plaintiff  was  produced  an  endowment  by  the  archdeacon  ^^  rector  in 
of  Richmond  (dated  14th  March  1430,)  of  the  perpetual  vicarage  of  the  JI^S  J^™ 
church  of  Lancaster  cum  Pulton,  belonging  to  the  monastery  of  Sion.  That  ^'^Gnmt'from 
endowment  was  particularly  and  minutely  worded.     Its  contents  are  givcD  the  crown 
almost  in  detail  in  the  (commencement  of  the  judgment.  (snbieqnentto 

The  defendants,  on  the  other  hand,  put  in  a  grant  of  20th  Jac.  I.  to  Ed-  Ji^i^'7J7„]j  ®^ 
ward  Badby  and  William  Weltden,  of  (inter  alia)  crown  lands  in  Bleasdale,  ^^  i],^'  meral^ 
within  the  forest  of  Amoundemess»  in  the  county  of  Lancaster  -,  and  also,  words  all  the 
(amongst  the  general  words,)  "  all  tithes  of  sheaves,  corn  and  graia,  and  tithes,  &c.  was 
hay,  wool,  flax,  hemp,  and  lambs,  and  all  other  tithes  whatsoever,  as  well  5^?^®? J?***  *"'" 
great  as  small,  and  all  oblations,  obventions,  fruits  and  profits,  waters,"  tnrn'the  Yioi?8 
&c.  &c.  thereto  belonging.  ^  right,  without 

Dauncey,  Martin,  and  Hey»,  for  the  plaintiff,  relied  on  the  endowment;   proof  of  per* 
which,  they  contended,  placed  the  vicar  in  loco  rectoris^  and  that  it  was  not  ^5l*°°I^    i 
impugned  by  the  vicar's  not  having  enjoyed  perception  under  it  to  its  full  andmhmteenn- 
extentj  unless  total  non-perception  were  shown,  or  adverse  enjoyment,  from  meration  of  se- 
which,  they  submitted  the  case  was  relieved  by  the  defendant's  admission  of  vend  articles  in 
the  tithe  of  wool  and  lamb  being  due  to  the  vicar.  ^  instmmeot 

Bmblanque  and  Wetherttl,  on  the  other  side,  insisted,  that  an  endowment  doM  noTiMv^  ' 
per  te,  and  without  evidence  of  perception,  was  not  such  proof  of  title  as  dodetheviea^s 
would  support  a  vicar*s  claim  (i)  |    that  the  modug  was  an  answer  to  the  right  to  other 
daim  of  hay ;  and  that  the  grant  of  James  1.  coupled  with  non-payment  of  •omU  ti^es  not 
the  tithes,  was  destructive  of  the  endowment,  so  far  as  it  was  not  supported  ^1^^^ 
by  the  usage  3  that  the  endowment  mentioning  hay  must  have  been  a  mis- 
take, or  it  must  be  applicable  to  the  money  payment  in  lieu  of  that  tithe. 

In  reply,  it  was  said  that  the  crown  could  only  have  become  entitled  to 
what  remained  in  the  monastery  at  the  dissolution,  and  that  the  grant  must 
be  so  construed ;  if  so,  it  was  clear,  that  the  vicarage  was  endowed  ex- 
pressly of  hay,  and  therefore,  it  could  not  have  belonged  to  the  abbey. 

Thomson,  C.  B.  This  is  a  bill  brought  by  the  plaintiff,  as  vicar  of  the  pa-  . 
nsh  of  Lancaster,  ami  what  he  prays,  is  confined  to  his  claim  upon  the  town- 
ship of  Bleasdale,  part  of  that  parish;  and  he  demands  in  that  parish,  par- 
ticularly, tithes  of  hay,  flax,  hemp,  potatoes,  turnips,  carrots,  and  the  pro- 
duce of  various  other  s^ds  and  roots  ;  and  he  states,  that  the  defendants 
•  got  and  made  from  milch  cows,  large  quantities  of  milk,  butter,  and  cheese, 
and  other  small  tithes  ;  in  short,  there  is  a  general  enumeration  of  small 
tithes,  so  that  it  is  stated,  that  his  tide  comprises  hay  and  all  small  tithes 
within  the  township.  His  claim,  is  vnder  ah  existing  endowment,  made 
irithlft  the  time  of  legal  memory.  That  endowment  bears  date  in  the  year 
1430,  and  is  made  by  the  archdeacon  of  Richmond,  who  was  the  ordinary 
of  tlus  place ;  and  it  appears  tp  have  been  made  with  the  assent  of  the 
bishop  of  London,  who  was  the  ordinary  within  whose  jurisdiction  the  mo- 
nastery of  Sion  was  situated  ;  the  abbess  and  monastery  of  Sion  being  the 
impropriaton  of  this  living  of  Lancaster,  or  rather,  the  priory  who  hul  the 

living.  

Now 

(1)  Oarr  v.  Htaion^  Prnt,  Add. 
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Now  it  is  necessary  to  see  what  is  the  effect  of  that  endowment.  It  states^ 
that  the  ordinary  had  urged  the  creation  of  a  vicar  in  this  church  of  Lan- 
caster ;  in  consequence  of  which,  the  archdeacon  states,  he  caused  an  in- 
quisition to  he  made  respecting  the  matters  with  which  be  was  to  he  en- 
dowed. It  then  proceeds  with  stating  the  creation  of  one  perpetual  vicar/ in 
the  church  of  Lancaster  to  officiate,  and  not  in  other  parts ;  and  ii  was  de- 
creed, that  the  portion  of  the  vicar  for  the  time  being  should  be  in  oblations' 
and  tithes,  and  other  profits  and  emoluments  arising  mm  the  places,  things, 
and  goods  within  described  only,  and  not  to  exist,  or  be  in  other  things,  in 
all  further  timea  (L);  and  they  decree,  limit,  and  assign,  that  the  perpetual 
vicar  shall  for  his  sustentation,  and  in  support  of  the  charges  on  him  as  vicar, 
receive  the  same  freely,  peaceably,  and  quietly.  It  then  states,  that  the  vicar 
shall  repair  and  maintain  the  mansion  formerly  called  the  Priory,  with  all 
its  houses,  chambers,  dovecotes,  and  stables.  It  then  proceeds  particularly 
to  the  articles  with  which  he  is  to  be  endowed,  and  adds,  that  he  is  to  have 
the  tithes  of  all  sheaves  in  and  of  the  fields  of  the  vill  of  Lancaster,  and  the 
tithes  of  all  sheaves  of  Thomeme  and  Glassane,  within  the  parish  of  the 
church  of  Lancaster,  in  what  manner  soever  arising ;  and  also  the  dfhes  of 
sheaves  of  Rygley,  Wra,  and  Bagerburgh,  within  the  parish,  and  the  obla- 
tions whatsoever  in  the  three  principal  feasts  of  the  nativity  of  our  Lord, 
Easter,  and  the  assumption  of  the  Virgin  Afary ;  and  all  churchings  in 
churdies  and  chapels,  and  marriages  in  churches  and  chapels ;  wax  lights 
at  the  time  of  ^c  burials,  and  also  aH  mortuaries  whatsoever  in  the  parish 
church,  with  its  members,  howsoever  arising ;  and  that  the  vicar  shall  re- 
ceive and  have  in  the  right  And  name  of  his  portion  for  ever,  tithes  whatso* 
ever  of  lambs,  wool,  calves,  butter,  milk,  and  cheese  whatsoever,  of  those 
inhabiting  the  places  called  Wyresdale  and  Bleasdale  ;  and  the  entire  tithes 
ctf  pigs,  ducks,  salmon,  ^gs,  garlick,  onions,  and  leeks,  and  of  flax  and 
hemp,  dovecotes,  apples,  hay,  and  milk,  of  the  whole  parish.  It  proceeds 
then  to  bestow  upon  him  other  offerings  of  the  church ;  and  it  states^  thai 
the  estates  with  which  he  is  endowed  are  worth  nearly  161,  iOs.  7j(f.  as  it 
was  found  by  the  inquisition,  (which  was  a  very  large  sum  in  those  days.) 
And  then  it  charges  him  with  several  considerable  burdens,  which  the  ab- 
bess and  cc^nveat  would  be  liable  to ;  and  ordains,  that  the  abbess  and  con* 
vent  of  the  monastery  of  Sion,  to  the  said  church  of  Lancaster,  with  the 
church  of  Pttlton  as  aibresaid,  appropriated,  and  the  same  as  aforesaid  ob- 
taining in  the  right  and  name  of  the  church  of  Lancaster,  with  the  said 
church  of  PUHon,  given  and  granted  in  all  fiiture  times,  shall  perpetually 
have  and  receive  in  aU  future  times,  all  and  all  manner  the  great  tithes  of 
whatsoever  kind  of  blade,  of  hay,  and  other  rights  and  emoluments  whatso* 
ever,  io  the  same  church  of  Lai^CBSter  in  anywise  appertaining  and  beiomr- 
ing,  except  the  portions  and  parcels  above  specified,  to  and  for  the  portion 
of  the  said  vicar  and  his  aforesaid  vicarage  limited  and  assigned.  This  re- 
ceived a  confirmation  from  the  bishop  of  London  ;  and  in  1461,,  thirty  years 
afterwards,  there  was  a  confirmation  again  by  the  archdeacon,  together  with 
some  addition  to  the  endowment,  that  the  perpetual  vicar  should  find  bread 
and  wine  for  ^e  communion.  Tiiis  is  the  endowment  under  which  the 
yicar*8  claim  was  fbunded  ;  he  has  not  tiie  benefit  of  showing  any  actual  re- 
ceipt of  tithes  in  kind  by  his  predecessors,  as  far  as  it  can  be  traced,  except 
in  the  book  of  an  old  rector,  which  was  m  1691.  It  appears  .that  these 
tithes  were  let  out  by  the  vicar,  from  time  to  time,  and  of  late  they  have 
been  so  let  to  occupiers  of  land  in  Bleasdale. 

The  defendants,  by  their  answer,  admit  the  plaintiff  to  be  vicar,  but  thev 
deny  that  he  is  entitled  to  any  tithes  whatever,  except  the  tithe  of  lamb  and 
wool,  notwithstanding  the  ample  endowment  of  other  tithes  contained  m 

that 

(1)  His  lordship,  reciting  the  endow-  m  wis  thought  neceasuy,  terhoHm.  and  it 
BKOtf  took  it  from  the  instrument,  as  far     appears  to  be  literally  traulated. 


TITHB  CASES/  785 

UmI  iastrnmeat ;  and  tlien  they  ioatet  iksit  hia  endowment  does  not  extend        1B16. 
to  the  tithe  of  hay  j  and  the  reason,  they  giye  why  it  doe«  not  extend  to  tlie         manby 
tithe  of  hay  in  Bleasdale  is,  that  there  has  beea  imnaemoriaUy  paid  tQ  the. 
lectors  of  this  cbureh  of  Blea3dale  a  sum  of  5$,  Id.  in  lieu  of  the  tithe  of 
Qorn  and  hay«  arising^  growing,  renewing,  or  increasing  within  the  town* 
ship  of  Bleasdale ;  and  that  no  tithe,  or  payment  in  lieu  of  the  tithe  of  hay, 
haa  ever  been  rendered  or  paid  to  the  vicars  of  the  parish  church  of  Lan*- 
caster,  by  the  occupiers  of  lands  in  Bleasdale,  but  only  to  the  impropriate 
rectory  i  and  therefore  they  contend^  that  though  the  endowment  has  men« 
tioned  the  tithe  of  h<^>.U  is  erroneous  in  that  respect,. and  that  no  such 
claim  was  ever  set  up.    Then  they  attempt  to  make  another  defence  with 
i^pect  to  all  the  other  tithes  of  thi^  sort.    They  state  that  the  whc^e  of  the 
township  of  Bleasdale  was  formerly  part  of  the  demesne  or  forest  lands  of 
the  crowA  of  Engird,  and  that  by  a  grant  under  the  great  seal  of  Englaad, 
apd  aeala  of  the  duchy  of  (isncaster,  bearing  date  the  2ist  March,  2il  James 
1,  the  kipg,  foe  the  eon^id^rationa  therein  mentioned,  had  given  for  himself, 
lua  heira  and  auccesaors^  to  Edward  Badby,  and  William  Weltden,  ii^  fee  for  . 
ever,  amongst  other  herediti^neRta,  the  said  township  or  hamlet  of  Bleas- 
dale, then  consisting  of  several  corp  pastures,  called  by  the  several  names 
specified  in  the  answer ;  and  all  and  siogutar  tithes  of  sheaves  of  corn  and 
grain,  and  hay,  wool,  flax,  hemp,  and  l^mba,  and  all  other  tithes  whatever, 
83  wdl  great  as  soaiallj  a^d  alsp  all  ohlationa,  and  so  on,  situate,  lying  and 
being,  ariaing,  growing  or  renewing  within  the  towns,  fields,  parishes  or  ham- 
lets, ^ereinbeibre  mentioned ;  and  the  grairteea  were  thereafter  to  hold  i^hI 
enjoy  the  aeveaaj  lii^ctiea  and  pcivQegea  therein  mention^,  as  fully,  freely, 
and  entirely,  and  in  aa  ^ple  mjinner  and  form,  aa  hia  raijesty  or  any  of  his 
progenitors  or  ancestors,  or  any  earl  of  duke  of  Lancaster,  or  any  abbot  or 
ajtibess,  prior  or  prioress,  or  ai^y  or  eibber  of  the  then  late  monaateries,  or 
any  chaplain  had  enjoyed  the  y^we.    And  they  state,  that  this  rectory  of  tho 
diurch  of  Lancaster,  which  ex^nded  to.  and  included  the  township  of  Bleas- 
(^,  formed  a  pa^t  of  the  possession  of  the  monastery  or  convent  of  Sion, 
aJnd  that,  upon  the  diasolution  of  that  monastery  in  the  reign  of  Ileory  8,  the 
rectory  bec»roe  transferred  tp,.  and  was  at  the  time  of  the  grant,  vested  in 
the  crown ;  and  therefore,  they  submit,  it  is  to  be  inferred  that  the  tithes  of 
the  lands  within  tlie  tpuMpship  ojf  Bleasdale  paaaed  by  the  graitfa  from  Kipg 
James  1,  to  Edward  Bradbye  ^pd  William  Weltden,  and  that  the  defeud- 
apta,  aa  the  occupiers  of  the  lands  and  premises  comprised  in  the  grant,  and 
aa  4^riving  their  title  thereto  fropok  Bradby  and  Weltden,  are  exempted,  by 
means  of  this  griM^t,  from  all  the  tithes  which  are  demanded.    This  is  the 
nature  of  the  defence  $  andi  in  CQosequeace  of  this  defience,  the  vicar  thought 
proper  to  amend  hU  bill,  and  to  make  land-owaera  partiea,  who  are  the  land- 
hwda  of  some  of  these  de^^pdaptsj  and  the  landlords  put  in  an  answer,  in 
which  they  maintain  their  tenants  right  to  the  tithes,  and  the  modus,  which 
tbey  aU^^  to.  he  payable  to  the  impropriate  rector.    It  appeals  Uiat  the 
fonner  vicar's  name  was  Whitej  who  wa^  a  prisoner  in.  FrancCj,  and  died 
th^re  ',  but  I  believe  he  died  befoce  he  waa  instituted.    There  was  found 
ai^oiig  the  papers  of  Oliyer  Mai^ii^  a  former  vicar  qf  thia  parish,  a  viear*8 
hook;  in  1600,  which  iqiKpeara  to.ooatajn  aevei)B)  ai^ticles  Qf  titheabla  mat- 
ters, wpol  aiMl  lamb,  the  tithes  to  which  the  dafendan^  would  by  their  an- 
swers^ confinve  the  yiqaf .    Qthei;  certjifip^i^  a^  prodi^^ed,.  pf.  tithes  called 
qpiajce^'a  Hthes,  ao4»  in  Ojae  instanccj  aflftounting  in  the  whole  to  U.  da.  from 
one  qpfikfis ;  all  these  are  in  Wyi:esdale,  and  not  in  Bleasdale  3  hnt  it  is  to 
1|e  9baevved>  the  tjthea.are  gra^d  ip.WyreadaLe  and  Bleasdale  jointly. :  imd 
tiiere&ffe,  n^hati  the  vicfur  is  e^titM  to  in.  the  one>.he  ia  ei^tiUed  to  in  tho 
othfir**    Then  it  Uea  on  them  to.  show  what  tithes  h^d  been  paid ;.  and  they 
pfOMJiice  evidenoe  tp,  sbQW- what  tith^a  th§.  leasees  took  under  their  leaaea,  aU 
of  1^hVsh  .iiw%  w^  by.  w^jr  of  goinpoaltJAn.;  ai^d  the  witnesses  say  genen^y^ 
that  Ifaat  oonnpoeition  was  pajd  for  lafnb  and  wool,  but  there  are  others  who 
jpfsak,  as  to  Uielr  ps^ng,  not  only  lamb  and  wpol,  bni  geese  and  pigs,  and 
an  annual  sum  for  a  sow.    This  is  the  nature  of  tho  evidence  they  give  as 

to 
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to  the  perception  of  tithes,  if  it  can  he  called  pefception^;  and  therft  is  cer- 
tainly evidence  of  composition  for  other  small  tithes  than  wool  and  lamb 
having  been  paid  to  the  vicar. 

This  was  the  nature  of  the  case  that  was  laid  before  the  court  en  the  part 
of  the  plaintiff,  resting  upon  the  words  of  the  endowmeQt>  and  on  l^is  lessees 
(though  bond  fide  occupiers  of  the  land, )  having  received  composition  for 
various  articles  besides  wool  and  lamb.    The  defendants  insist,  in  their  de- 
fence, upon  the  modus  they  had  set  up  as  payable  to  Mr.  Standish,  the  im- 
propriate rector.     It  is  observable,  it  was  one  single  modiu  of  &f .  Id.  for 
both  corn  and  hay^  and  not  one  payment  for  corn  and  one  for  hay.     Now 
they  enter  into  no  sort  of  proof  on  the  part  of  the  defendants,  with  regard 
to  the  title  of  the  rector,  to  any  tithe  whatever,  otherwise  than  that  which 
arises  from  the  fact  which  is  proved,  that,  for  a  series  of  years,  commencing 
in  1788,  the  impropriator  has  received  a  payment  of  ^.  7(/.  which  was  un- 
derstood to  be  for  the  tithe  of  corn  and  hay  also  ;.  and  there  is  no  evidence 
on  the  part  of  the'  vicar,  to  show  that  his  ]essec,^or  the  vicar  himself»  did  re- 
ceive in  Bleasdale  the  tithe  of  hay.     It  is  contended^  therefore,  that  the 
tithe  of  hay  is  not  included  in  the  endowment ;  and  that,  if  it  passed  any 
thing  under  the  denomination  of  hay,  it  could  pass  only  the  mocfM  that  it 
claimed  in  lieu  of  tHat  tithe.     Now  it  is  difficult  to  support  that  latter  sug- 
gestion, for  it  does  not  appear  what  was  the  amount  of  the  tithe  of  hay,  as 
distinct  from  the  tithe  of  corn,  or  how  the  ^.  Id,  Mras  to  be  apportioned.  If, 
however,  the  fact  is,  that  from  time  immemorial  it  has  been  a  payment  for 
both,  it  is  difficult  to  say  bow  the  vicar's  claim  to  tithe. of  hay  can  be  made 
out.    The  tithe  of  com  is  always  reserved  to  the  monastery,  where  it  is  not 
otherwise  expressly  granted  \  and  it  is  granted  no  where,  that  I  see,  within 
the  parish,  which  it  is  said  comprehends  Bleasdale :  and  there  may  be  some 
difficulty  in  the  construction  of  the  grant  with  regard  to  that  exception.     It 
is  stated,  in  point  of  feet,  that  hay  has  been  received  by  the  vicar  in  other 
parts  of  the  parish,  as  it  appears  by  entries  in  the  books  of  the  parish,  that 
the  tithe  of  hay  was  received ;  but  there  are  none  applicable  to  Bleasdale. 
Now  this  has  been  proved  -to  be  the  usage  for  a  great  length  of  time.    The 
evidence  on  the  part  of  the  defMidahts  has  proved,  that  with  respect  to  hay, 
from  1788  the  understanding  in  the  parish  was,  that  5s:ld,  was  paid  in  lieu 
of  the  tithes  of  hay  in  Bleasdale,  as  well  as  of  com ;  it  is  therefore  difficult 
to  say  we  can  at  prisiuit,  in  the  face  of  that  evidence,  decree  the  Vicar  the 
'  tithe  of  hay  in  Bleasdale ;  dKrefore  there  must  be,  as  it  appears  to  us,  an 
issue,  directed  in  the  words  of  the  answer,  whether,  from  time  immemo* 
rial,  there  has  been  this  payment  of  5s » Id:  made  to  the  rector  in  lieu  of  the 
tithe  both  of  corn  and  hay.    With  respect  to  ithe  other  small  tithes  de- 
manded, there  is  no  evidence  whatever  of  any  person  having  received  them 
other  than  the  vicar.    As  to  the  ground  of  defence  under  this  grant  of 
James  1.,  if  that  means  any  thing,  it  would  carry  all  tkhes  of  evdry  kind  to 
those  grantees  ;  and  it  is  to  be  observed,  that  it  is  not  confined  to  the  lands ' 
out  of  which  these  tithes  are  received,  or  the  lands  in  the  parish  of  Lan-  "^ 
caster^  but  it  comprises  a  great  quantity  of  lands  in  the  county  of  Lancaster^ ' 
•  and  lands  belonging  to  the  duchy  of  Lancaster^  in  tbte  county  of  Leicester 
also ;  and  then,  at  the  conclusion,  are  the  general  words  passing  these, 
tithes,  to  the  extent  I  have  mentioned,  that  is,  all  and  every  the  great  aod' 
small  tithes  in  the  lands  so  granted  ;  words  certainly  huge  enough  to  oom«< 
prehend  all  that  is  contended  for,  if  there  had  been  any  eqjoytnent  under  it 
to  give  it  effect.    [Reads  the  Words.]   Now  there  seems  grouoid  td  eotttemi, 
that  these  words  would  not  p^ss  that  which  the  vicar  was  not  [^v.]  endoWect  • 
of  at  the  time  of  the  g^raot.     It  is  extraordinary,  that  there  has-  not  been  OB- 
the  part  of  these  defendants,  any  desire  to  show  us  what  it  was  that  the  ini^ ' 
nastery  of  Sion  was  in  possession' of  at  the  time  of  the  dissolution.    Tliefe 
were  no  Ministers*  accounts  produced  to  show  what  tithes  were  at  thJEit  time 
in  the  possession  of  the  monastery ;  and  the  observation  is  applicable  to ' 
this,  that  it  does  not  appear  that  at  the  dissolution  of  the  oionastery^  the 
rector  had  the  tithe  of  hay. 

Then  - 


TITHE  CASES.  737 

Then  the  questkm  is,  what  is  to  be  the  consequence  of  the  optfiioh  we  en*  1B16. 
tertaia  ;  there  heihg  no  usage  proved  to  take  from  the  vicar  any  other'tfthe  manby 
than  that  of  hay,  he  miist  be  decreed  to  be  entitled  to  an  account  of  all  t\^  .  ** 

tiiat  he  has  demanded ;  and  though  the  words  of  the  endowment  only  eon-  ^^^  ^ 
tain  paiticohnr  articles  of  smldl  tithes,  yet  that  will  not  deprive  him  of  other 
smidl  tithes;  for  the  true  construction  of  4hat  enumeration  is,  that  the  arti- 
des  named'are  only  pdt  to  instancy  what  was  payable  at  that  time ;  but  they 
will  deaify  carry  dl  vicarial  tithes,  although  not  expressly  mentioned  in  that 
instrmneBt  There  is  a  tithe  demanded,  of  which  the  vicar  was  expressly 
endowed,  that  is  the  tithe  of  mills ;  it  is  admitted,  by  the  defendants,  that 
somaroff  them  (it  does  not  appear  which,  -but  that  must  be  inquired  into,) 
have  enjoyed  and  worked  com-miUs  on  the  lands  f  and  therefore  we  must 
decree  Uie  profits  of  those  mills  :  but  nothing  more  than  the  clear  profit, 
itUra  all  expences  of  rent,  an((  carrying  on  trade ;  that  was  so  settled  In 
Chamberlam  v.  Newte  (1 ).  There  is  one  other  article  demanded,  whieh  1  do 
-not  remember  ever  to  have  seen  in  a  bill  before.  It  is,  the  tithe  of  mortu- 
aries, bat  it  is  not  stat^  at  what  persons*  death  they  became  due^  or  howit 
is  that  these  defendants  are  liable.  It  is  a  moot  question,  whether  mortu- 
aries may  be  sned  for,  even  at  law,  and  whether  they  must  not  be  prdceeded 
for  in  the  spiritual  court,  under  the  act  21  st  of  Henry  8.  c.  6.  It  is  not 
necessary,  however,  to  enter  into  a  minute  inquiry  upon  that  subject,  be- 
cause th^  have  given  no  evidence  with  respect  to  these  defendants  being 
liable  to  mortuaries,  and  therefore  that,  at  present,  is  not  material  i  other- 
wise it  woukl  be  difficult  to  say  that  they  would  be  recoverable  in  a  court  of 
eqaity.'  *       •  •       '  •..•,••-'. 

There  must  be  an  issue  as  to  the  general  modus,  and  whether  it  be  pay- 
able as  well  for  the  tithe  of  hay  as  of  com )  the  deifendants  to4>e  plaint!^, 
being  bound  to  sustain  the  rector's  right.  The  question  of  costs  must  be 
reserved  for  forther  directions. 

With  respect  to  mortuaries,  the  bill  must  be  dismissed,  but  it  is  not  worth 
while  to  give  any  directions  respecting  costs  upon  that  subject.  •  "    .     < 

As  to  the  rest  of  the  bill,  there  must  be  a  decree  for  all  the  other  tithes 
demauded  (2). 

(t)  Ani€f^  vol.  1.  pt  679.  (2)  See  this  case  oq  wiothcr  point,  anu,  p.  701. 

•  •  •  * 

E.  56  Geo.  3.    1816.    Scacc. 
Bourke^  Clerk,  v,  Isaac.     [2  Price,  299.] 

nr^HE  defondants,  iu  their  answer  to  a  bill  for  tithes,  set  up  a  defence  of  wiere  an 

^     9Mius  ia.  these  words ;  *'  There  ia  now,  and  has  been  for  time  imme-  aniwer  to  a  bill 

uorial,  a  cnstom.'  of  titiuag  within  the  sakl  parish,  under  which  the  minister  for  tithes  eeu 

of  the  parish  is  entitled  to  (inter  oHa)  a  cow  calved.  Id."  ;P«  ""^«»  ^^ 

Evidence  being  offered  to  prove,  that  the  Id.  for  a  cow  calved  was  pay-  a2?e»lid?^^ 

able  in  lien  of  mtik.  '  state  lb  retpi^t 

Damtcegt  and  DowdetweU,  objected  that  the  modus,  as  pleaded,  was  not  of  what  tithe- 

stated  with  soflicient  certamty  ta  admit  such  proof.    It  was  not  stated  for  ^bie  article  the 

what  tithe  the  penny  was  payable,  whidi  should  necessarily  appear  on  the  irSJb^foJuD 

record,  and  oould  not^be  supplied  by  evidence.  certainty,  and' 

Jfariria,  AniMi,  and  PAtlAnore,  on  the  other  hand,  contended,  that  the  the  omis^n  is 


payment  was  not  laid  with  sodi  uncertainty  as  to  predude  the  evidence ;  *  mbstantial 
that  it  was  sufficient  so  to  Uiy  the  money-payment,  as  that  evidence  might  J^J^J^'^JL"* 
be  given  to  show  for  what  it  was  paid  *,  the  sum  is  certain,  and  the  animal  supply:  bntif  H 
is  eertain ;  it  is  so  expressed  in  the  terriers  delivered  in  by  the  vicar,  who  must  can  be  collected 
be  taken  to  have  known  for  wh^t  it  was  payable.  A  cow  calved,  means  a  ^'^^^  the  whole 
productive  cow,  as  contradistinguished  from  a  barren  cow.  ITie  produce  is  ^ST^u  T**** 
mOk,  and  that  ia  the  titheable  matter.  It  is  therefore  set  up  for  milk,  and  u^ii fa«7iif-"' 
is  sufficiently  certain  to  apprise  the  vicar  of  the  point  to  which  he  is  to  di-  ficient. 
rect  his  interrogatories. 

In  an  answer  to  a  bill  for  tithes,  moduses  are  not  required  to  be  so  strictly 
^L.  If.  3  a  lai4 
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idl9.  laid  a$  ifk  bills  to  establish  them.  In  the  cMe  of  MfiUpckf^  Browse  (L),  the 
BouAKft  mcdns  was  set  out  in  a  nmch  more  iinperfe<?t  maimer  3  it  wius  th^^  pkad^ 
to  a  4evuuid  of  tithes  of  applesj  ami  consis^id  merely  of  "  cjd^,  ^,  ahpgsr 
head^"  and  was  not  stated  to  be  in  lieu  of  tithfeof  apples.  On  the  objectictfi 
of  un^iTtaipty  being  taken^  Siir  1^B0^A»  Chk^utt,  the  then  Master  of  th^ 
Kollfi,  aaidj  that  if  it  appears  that  a  pecuniary  payment  was  made  for  any 
sort  of  tithe>  the  court  will  help. the  imperfeptipn  in  the  mafuier  of  s^ttii^ 
out  the  modus,  and  put  a  sense  upon  th^  words ;  and  an  issue  was  directed 
to  try  whether  the  modus,  as  laid,  was  payable  i9  lieu  of  tithes  for  cyder 
apples. 

[Thomson,  C  B.  Iq that casq  th^ modus,  was  substantiaUylaid aa  f4CU'.tijthe 
of  apices  J  for  it  was  sasd  6ub^ueQt1y>  in  the  answer,  that  titjbie  of  applet 
was  not  payable  in  hind ;  uid  it  ifli  a,  commop.  mode  of  paying  £or  apples, 
There  is  noUiing  in.  the  answ^er  in  this  case  as  to  the  tithe  of  mlk  npt  being 
payable  ip  kind,] 

U  was  then  uig^t  thfit  it  was  mapif^st  thM  the  Ti^ar  kaew  to  what  pcrmts 
to  e3camiue  the  defendants  witnqss^^  op  the  mp^^,  as  laidi  becan^  he^l^&d 
prepared  crpss-interrogatoKies ;  but  <vs  they  had  not  been  used»  tl^  Cjt^rt 
would  not  allow  them  to  be  read. 

Douncey,  about,  tp  reply,  was  stopped  by  the  court* 

Tbomsow,  C«  Bi  Tbfs.  objection  here,  isj  that  it.  is  not  said  in  respeot  of 
what  titheable  article  this  payment  was  made,  it  ia  not  said  whether  it  is 
a  mfidus:  for  milk  or  for  calves^  or  for  what ;  and  the  subject*matter>  in  re-* 
spect  of  wliich  a  tiiodMf.is  claimed,  must,  in  all  cases  neqsssaijly  be  stated* 
Th^  mbtake,  I  perceive,  has  arisen  from  copying  the  terriers  veHxttim^ 
whereas  the  custom  should  have  been  prqperly  stat^  and  the  teniar  might 
th^  have  been  applied  in  evideneeu  Theomi^^n  of  thiPiarAicle  tp.be.coi« 
vered  by  the  modus  renders  it  totally  Toid,  for  uncertaipty«.  It  i8ia.siibstap;« 
tial  defect  which  no  parol  evidence  can  be  admitted  to,  supply^ 

GaAHiy,  B;  Tagree  that  muchgreater  latitude  .is.  alloiml  in  layingmo- 
duses  in  answers  than  in  bills^  though!  think  that  that  has  .led  to  m^oh  in^ 
con^nieuce,  answers,  being  drawu  with  omch.less  pi^ecision^  but  I  have 
never  known  it  carried  to  so  great  a  length  as  to  permit  it  to-be  so  loose  aa 
to  require  evidence  to  explain  it«  A  penny  is  said  to  have.beeo  paid,  bi^t  it 
is  uncertain  whether  in  lieu  of  calves  or  milk,  or  both.  It  is  said  to  be  for 
milk ',  and  then  it  might  be  a  question,  whether  it  Is  meant  to  cover  milch 
cows  bought  without  calf. 

in  the  case  cited  the  subject  of  Utit  modus  was  eaqpressed,  but  here  there  is 
nothing  stated. 

Wooi>;  B.  I  am  of  the  same  opinion.  I  think  every  nodais  d&ould  be 
stated  with  some  degree  of  certainty,  though,  perhaps,  if  that  can  be  col- 
lected  from  the  whole  oi  the  apswer,  it  mig^t  be  sufficient.  Here,  the  rest 
of  the  answer  does  not  explain  it,  and  it  would  be  quite  io^iossibk  to  frame 
an  issue. 

BJcHARDs,  B.  However  one  may  be  surprised  at  the  case  in  AmUer, 
stiU,  enough  certainly  appeared,  from  the  whole  of  the  answer  in  that  case^ 
to  show  to  what  subject  the  modus  applied*  It  could  only  have  been  pay.< 
able  for  apples.,  i  agree  vrith.  my  broilier  Gbaham,  as  to  the  ineonvenienoe 
of  laying  moduses  loosely  in  answers,  though  i  should^hold  myself  hound  by 
decisions. '  Bnt  there  is  not  a  word  here  of  milk,  and  thereis  no.  reference 
in  this  answer  to  any  titheable  matter  to  which  *'  oow  calved"  can  apply*    : 

(1)  Amblf  423.    Jnig,  p.  107,, 
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E.  56  Geo.  3.     1816.  .Scacc.  1^1^ 

Bertie  v.  Beaumont,     [2  rrice,  303.]  \.*pv^ 

rfflHE  plaintiff^  rector  of  BucUand  (Surrey,)  filed  hi8  bill  against  the  de-  AmodModd. 
-^    fendaot^  the  lord  of  the  manor  and  owner  and  occupier  of  lands  in  the  nn  acre  for  arti« 
parish,  for  an  account  of  all  titlieable  matters  arising  from  the  said  lands';  ficial  gr^scs, 
charging  that  the  defendant  had,  during  a  ^^ertain  number  of  years,  mowed   provcmenVof " 
a  considerable  quantity  of  hay,  clover,  nod  other  artifidul  grass,  on  the  said  hay,  considered 
lands,  and  kept  a  considerable  number  of  milch  cows,  and  sheep,  producing,  good. 
milk,  wool,  calves,  and  lambs;  and  that  he  also  had  had  willhin  the^aid     A^w'*dus  of 
rectory  a  considerable  number  of  colts,  pigs,  eggs,  and  poultry,. and  a  am*  ^nt to lui issue, 
siderable  quantity  of  hops,  flax,  beans,  peas,  potatoes,  turnips,  wood,  honey,.    Xwodiuofiti, 
and  garden  stuflP,  and  apples,  pears,  and  other  fruits,  without  having  made  for  every  cow, 
any  satisfaction  for  the  tithes  thereof;  and  that  he  had,  during  the  same  ^?^^^^^^,^^® . 
time,  fed  and  depastured  divers  barren  and  unprofitfl^le  cattle  on  the  said  noJ^suljor^^^^ 
lands,  for  which  agistment  tithe  had  becoaie  due.  by  proof  of  a 

To  this  bill  the  defendanti  by  his  answer,  set  up  the  foUowing  moduses :,  modu*  for  every 
Sixpence  an  acre  for  hay»  for  every  acre  of  ancient  meadow  land,  in  lieu  of  cow  with  cidf. 
tithe  of  all  grass  or  hay  of  such  land :  four  pence  an  acre,  for  every  acje  of  fj^^^^. 
land  sowed  or  planted  with  any  kind  of  grass  seed  used  for  the  inerease  of  veathplgoa' 
hay  and  grass,  and  the  improvement  of  tillage,  if  cut  or  mowed'  in  lien  of  the  9th  day, 
tithe  of  grass  or  hay  of  such  land  :  one  shilling  for  every  orchard:  one  leut  to  an  issue 
penny  for  every  garden  :  four  pence  for  every  cow,  in  lieu  of  the  th;he  of  ^Mg'^doubt    " 
milk  :  one  penny  for  every  cock,  in  lieu  of  tithe  Qggs  :  one  penny  halQienny      ^q  q\^  ^. 
for  every  sheep  or  lamb  kept  and  shorn  on  the  said  lands,  in  lieu  of  the  tithe  ceipt  of  a  for- 
of  wool :  one  shilling  for  every  seventh  pig^  or  for  one  pig  of  every  seven  "»er  recior,  in 
pigs,  &rrQwed  on  the  said  lands,  due  on  the  ninth  day  :.four  pence  for  every  ^^  ^^  ^Jj^^ 
calf,  in  lieu  of  the  tithe  of  calves :  tliree  pence  for  every  lamh  yeaned  or-  money-pay- 
dropped  on  said  lands,  in  lieu  of  the  tithe  of  all  lambs.'  ment  in  Ilea  of 

The  evidence  offered  in  support  of  the  nmdtues,  consisted  of  the  depositions  tithes,  where 
taken  in  an  old  cause  of  Parsont  and  others  v.  Priaulx,  instituted  Michaelmas  ^''^^^^«'^ 
term,  2d  Anne,  to  perpetuate  the  testimony  of  witnesses  for  the  establish-  that  it  had 
ment  of  the  moduses  of  sixpence  an  acre  for  ancient  meadow ;  four  pence  for  come  to  him 
lands  sowed  with  seed  ;  one  shilling  for  orchards,  and  one  penny  for  gar*  from  an  an- 
dens ;  four  pence  for  every  cow  with  calf;  two  pence  for  every  barred  cow  cc^^oro^ihc 
or  heifer,  in  lieu  of  luilk ;  one  penny  for  a  cock,  and  one  penny  for  a  hen,-  ^^^  holden'to 
in  lieu  of  eggs :  in  which  many  witnesses  (someof  whom  carried  it  back  as  be  admissible 
for  as  sixty-five  years,)  depoaeid  to  the  money-payments  for  hay  and  grass,  evidence  to 
and  refusal  of  demands  made  by  the  receiver  of  tithes  in  kind,  and  that  an  s^PP^rt  a  mo- 
action  had  been  brought,  in  which  the  rector  had  failed.  The  witnesses  ex->     \  valuation 
amined  on  the*  part  of  the  defendant  Attempted  to  prove,  that  the  use  of  of  tithes,  made 
dover  seed,  and  other  artificial  grass  seed,  was  of  very  moders  introduction  by  a  surveyor 
in  the  parish.  *»  ^^«  ^^^"Jf^® 

The  defendant  next  produced  account  books  of  Mr.  Browne,  (a  former  ^ith  reference 
occupier)  headed  "  Small  tithes  paid  to  Mr.  £lyre,*'  (Dr«  Byre  succeeded  to  certain  mo- 
Jh.  Priaulx,  as  rector  in  1723,)  in  which  were  pot  down  the  money-pay-*  ney  psjmcnts 
ments  now  set  up,  as  for  the  small  tithes  aUeiged  to  be  covered  bv  them,  reputed  to  have 

J.  —  '  nM!H  alwavs 

There  were  abo  produced  other  accounts  of  tithes  paid  to  Dr.  Eyre,  in  the  ^^^  ^^  ^^^  ^f 

same  way,  said  to  be  in  the  hand-writing  of  Browne,.ai|<|  of  Mr.  Jordan,  such  dthes.  Is 

who  succeeded  to  his  property,  and  of  Thomas  Beaumont,  (the  father  not  evidence  to 

of  the  present  defendant,)  by  whom  the  estate  was  at  that  time  possessed  ^f  ^^®  "^^' 

(about  1743  $)  at  the  foot  of  some  of  which  latter  accounts,  were  receipts  pur-  ^o^r^edge- 

porting  to  ht  given  for  the  amount  of  the  moduses  by  Dr..  Eyre,  and  said  to  ment  of  such 

be  In  his  hand- writing.    Those  accounts  were  headed^^'  Small  tithes  accus-  money-pay- 

tomably  pakl  and  due  to  the  Rev.  Dr.  Eyre,  for  the  year,  &c."  (from  1743  ."'^^•."?**^^ 

to  1775,)  and  were  in  the  possession  of  th^  present  defendant,  and  now  por-  pro^cd"tSat  the 

ikioed  by  filS^  solicitor.  sun'eyor  was 

When   expressly  re- 
quired by  (be   reptor  to  make  tb$.  valnation  with  refereaoe  to  Mlh  payments. 

332. 


740  TITHE  CASES. 

When  these  receipts  ( 1 )  were  offered  as  evidence^  it  was  objected  to  them 
on  the  part  of  the  plaintiff^,  that  there  should  be  proof  given  of  their  being 
of  the  hand-writing  of  Dr.  Eyre,  who  had  died  so  reoently  as  1775 ;  whereas 
no  attempt  had  been  made  to  prove  it,  either  by  direct  testimony,  or  by 
comparison  with  his  known  hand^writing  or  otherwise,  as  had  been  held 
necessary  on  a  former  occasion  in  this  court,  which  had  been  the  subject  of 
niUchjdiscussion  (2)  -,  and  that  being  produced  by  Beaumont  (the  defendant) 
it  did  not  come  from  the  person  to  whom  it  had  been  given,  and  was  not 
therefore  found  in  the  proper  custody,  there  being  no  privity  between  the 
parties.  . 

On  the  other  hand  it  was  contended,  that  the  age  of  the  receipts,  and 
their  connection  with  the  parties  and  subject-matter  of  the  present  dispute, 
gave  them  sufficient  authenticity  to  make  them  evidence  in  this  cause. 

Thomson,  C.  B.  [Having  read  the  receipt  at  length.]  The  question  is, 
whether  this  paper,  which  on  the  face  of  it  contains  evidenfce  of  money- 
payments  in  lieu  of  the  tithes  enumerated  in  it,  is  admissible  to  show  that 
a  Dr.  Eyre,  who  was  clearly  at  the  time  rector,  and  had  been  so  for  many 
years  preceding,  and  had  received  customary  payments,  (there  being  also 
the  negative  evidence  of  no  payment  of  tithes  in  kind  having  been  ever 
made,)  had  given  such  receipt,  and  thereby  acknowledged  such  payments. 

It  is  produced  by  Mn  Glover,  the  defendant's  solicitor,  who  lives  in  Buck- 
land,  and  he  says  that  he  received  it  from  the  defendant,  for  the  purpose  of 
preparing  his  defence.  It  was  not  given  to  this  Mr.  Beaumont,  but  to  an- 
other person  of  the  same  name,  and  who,  of  course,  occu]^ied  lands  in  Buck- 
land,  for  none  but  an  occupier  could  have  acquired  such  a  receipt,  ^hat 
person  being  of  the  same  name  with  the  present  defendant,  there  is  reason- 
able inference  that  they  were  so  connected  as  to  make  this  the  proper  cus- 
tody ;  and  reasonable  evidence  of  proper  sustody  is  all  that  can  be  required, 
and  is  sufficient. 
'  It  was  objected  also,  that  the  hand-writing  has  not  been  proved ;  but  1 
do  not  think  that  any  such  proof  was  necessary  to  establish  a  document  of 
this  sort,  at  such  a  distance  of  time,  any  more  than  it  would  have  been  ne- 
cessary to  prove  a  deed  of  the  same  date. 

It  is  supposed  that  we  had  decided  this  point  otherwise,  in  another  case  on 
a  former  day,  {Manhy  v.  Curtis,)  That  is  not  so.  The  cases  are  very  dif- 
ferent. Here  the  receipt  was  not  given  by  an  agent  of  the  vicar,  nor  to  a 
person  unconnected  with  the  defendant,  in  whose  custody  it  is  found. 
There  was  no  proof  in  the  case  which  has  been  alluded  to,  that  Smith  was. 
agent  of  the  party  whose  receipt  it  purported  to  be,  or  that  he  was  not  alive ; 
and  there  were  other  objections  to  that  paper  which  I  thought  very  mate, 
rial.     In  the  present  case,  I  think  this  receipt  is  admissible. 

Graham,  B.    The  question  is^  whether  the  proof  of  hand-writing  in  the 

Signature  of  a  receipt  can  be  dispensed  with ;  and  I  Ihink  it  dear,  that  in 

this  case  it  may* '  There  is  only  ttiis  slight  circumstance  against  it,  that  it 

comes  from  a  Beaumont,  who  is  not  the  defendant ;  but  there  can  be  but 

little  doubt  that  that  Beaumont  was  the  father  of  the  present,  and  that  he 

came  by  this  paper  in  the  course  of  succession  to  those  rights  which  his 

father  once  had.     I  certainly  do  not  recollect  a  case  where  the  proof  of 

hand-writing  of  a  rector  to  his  receipts  has  ever  been  dispensed  'with :  but 

it  must  often  happen  that  receipts  go  back  beyond  the  memory  of  living 

wit- 

(1)  Exhibit  <<  F,"  oue  of  the  recsipU  to  1/.  7«.  7d:*     (Them  /Mmei  a  mmilar  cc- 

which  the  objection  was  taken,  audi  on  which  covm/  /or  tike  year  1767^  botk  in  ike  kamd* 

the  lord  chief  baron  particularly  commented,  wriUnj^f  Tkomu  BeattmoMt,  nuUku^  together 

was  in  these  words ;  "  Small  tithes  acciis-  5/.  1 U.  9(4^.,  and  then  the  receipt,  mU  to  be  m 
tomably  paid  and  due  to  the  rev.  Dr.  Eyre, 
for  the  year  1766,  are  as  follows,"  39  acres 


the  haut-writhig  of  Dr.  Eyre.)     **  April  14, 
1 768.  Received  of  Thomas  Beaumont,  esq. 


of  meadow  grass,  at  6if.  per  acre,  19«.  6tf. ;  the  sum  of  iL  11«.  dif.  on  account  of  soiall 

34  teeces,  at  l|<f.  per  sheep,  4i.  3</.;  2  tithes  due  at  Michaelmas  last    Received 

calves,  at  Ad.  per  calf,  8<f. ;  2  pigs,  one  of  by  me,  Rob.  Eyre." 

qeven,  due  the  9th  day,  at  1«.  per  pig,  2t. ;  (2)  Matiby  v.  Curtis,  1  Price,  225.   jinte, 

c^,    Id.;  orchard,  1#.  $   garden,    Id,;  p. 701« 
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witnesses ;  and  there  is  an  instance,  I  think^  of  a  recwpt  admitted  by  Lord  1816.. 
HiBDWiCKB^  which  was  serenty-four  years  old  ;  and  if  seventy-four  years  bertie 
coold  make  it  evidence,  a  much  less  time  might  do  sO|     It  may  be  put,  as  v« 

my  Lord  Chief  fiaron  has  put  it,  on  the  footing  of  a  deed. 

As  to  the  case  of  the  other  day,  which  has  been  alluded  to,  there  every 
circomstance  which  could  operate  to  render  the  receipt  admissible  was 
wanting.     I  therefore  perfectly  concur. 

Wood,  B.  I  am  happy  to  concur  in  what  has  been  already  said  by  the 
rest  of  the  court.  The  case  which  was  before  us  the  other  day  certainly 
dilEieted  very  materially  from  the  present ;  ^fortiori,  therefore,  1  think  the 
receipt  which  has  been  n6w  produced  is  admissible  evidence,  having  thought 
that  that  was  sOa  Here  Dr.  Eyre  is  proved  to  be  the  rector,  and  entitled  to 
the  tithes  expressed  to  be  received  from  Beaumont,  a  predecessor  of  the 
defendant.  Now  who  should  have  the  custody  of  this  receipt  but  the  pre-  . 
sent  defendant  >  -Can  we  suppose  that  a  Beaumont  of  Buckland  could  be 
otherwise  than  interested  in  it  ?  Such  receipts  are  the  title  deeds  of  modus, 
and  are  almost  the  only  evidence  which  it  is  capable  of.  I  might  say,  that 
title  deeds  nre  hardly  so  strong,  for  it  might. perhaps  be  objected  to  thcni, 
that  they  are  rev  inter  alios  acta,  I  am  of  opinion,  that  this  is  clearly  evi- 
dence. 

RiGHABDS,  B.,  of  the  same  opinion. 

The  evidence  was  therefore  received. 

Much  parol  evidence  was  then  given  of  the  money-payments,  and  of  no 
tithe  in  kind  ever  having  been  paid,  to  the  knowledge  or  belief  of  the  wit- 
nesses, fcH*  articles  which  the  moduset  were  stated  to  cover. 

One  witness  (George  Smallpiece,  a  surveyor,)  deposed,  that  he  had  made 
an  estimate  of  all  the  tithes,  by  the  direction  of  the  plaintiff,  with  a  view  to 
a  composition  between  him  and  the  occupiers ;  and  that  he  had  made  such 
valnation  with  reference  to  the  money-payments,  as  stated  in  the  moduses  ; 
and  that,  had  not  those  money-payments  existed;  he  should  have  valued  the 
tithes  at  a  nitich  larger  sum. 

To  this  evidence  it  was  also  objected,  that  it  had  not  been  proved  that  the 
witness  had  been  directed  by  the  pliuntiff  so  to  estimate  the  tithes  according 
to  the  money-payments. 

Trombon,  C.  B.  The  object  of  this  evidence  is  to  estalblish  the  modus, 
and  it  cannot  be  o£Fered  with  any  other  view.  To  be  admitted  as  against 
the  plaintiff,  therefi>re,  as  evidence  of  his  having  acknowledged  the  money- 
payments,  those  payments  shbuld  be  proved  to  have  been  communicated  to 
him  by  the  witness,  as  the  criterion  of  his  valuation,  on  which  ground  alone 
can  it  affect  the  plaintiff;  but  that  not  having  been  shown,  the  evklence 
cannot  be  received  for  that  purpose. 

Gbaham,  B.  Although  it  is  clear  that  the  pliuntiff  gave  the  witness  dlrec- 
tk>ns  to  make  a  valuation  of  the  tithes,  it  does  not  appear  that  he  directed 
it  to  be  mode  with  reference  to  the  n(k>ney-payments ;  and  therefore  the  fact 
cannot  be  utod  to  affect  the  plaintiff* 

Wood,  B.  Perhaps  I  do  not  substantially  differ  in  opinion.  There  arc 
two  questions  here,  1st',  whether  the  evidence  offered  is  admissible  j  anil 
2dly,  what  effect  it  may  be  permitted  to  have,  -if  admitted.  If  put  as  bring- 
ing it  home  to  the  rector,  or  adopting  the  payments,  I  think  it  cannot  have 
Ihat  effect,  but  still  it  is  admbsible  as  evidence. 

Ricravdb,  B.  It  is  undoubtedly  x'ery  important  to  lay  down  distinct 
ndes  on  the  admissibility  of  evidence}  but  I  am  clearly  of  opinion  that 
these  depositions  are  not  evidence.  Rejected. 

TiioHSONi  C.  B.,  this  day  delivered  the  judgment  of  the  court.    [Having 
stated  the  objects  of  the  suit,  and  the  various  moduset  insisted  on  in  the  de- 
fence.]   The  question  is,  what  proof  has  been  furnished  of  the  several  mo- 
duses;  and  certainly  the  depositions,  in  the  suit  of  Parsons  v.  Pnauh,&i^ 
sufficiently  strong  as  to  the  existence  of  the  modus' for  hay  and  grass,  whicm 

appears 
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1.0 1G.         appears  to  liave  been  tbcn/as  now,  the  principal  object  of'tbe  suit,  or  ml 
BRRTiE        least  the  circumstances  under  which  thdt  hay  was  mcide.    That  evkienoe  is 
BE\uMo  T  1  ^^^^^  ^"^  distinct  as  to  the  payment  of  the  moduses  for  the  hay,  acconiing  to 
the  different  quality,  and  no  objection  has  been  made  to  them  as  laid }  for 
though  the  improTement  of  cultivation  of  hay,  by  the  introduction  of  many 
artificial  grasses,  may  be  moclern,  yet  there  were  at  that  time  indigeooua 
grasses  and  seeds,  such  as  clover  and  some  others,  which  roost  probably 
were  used  in  the  same  manner  to  imprpve  the  hay.   But  the  rector  may  try 
that  modus  if  he  desire^  it.    The  next  aire,  one  shilling  for  orebsrdt  and  one 
penny  for  garden ;  then  four  pence  for  every  cow,  in  lieu  of  tithe  milk* 
There  is  besides,  four  pence  for  everf-xralf,  laid  as  a  distinct  modui,  althougli 
in  the  former  suit,  the  modwes  pleaded  were  four  pence  for  every  cow  with 
calf,  and  two  pence  for  every  barren  cow  or  heifer,  in  lieu  of  milk  ;  so  thai 
in  the  present  suit  the  defendant  goes  further;  and  as  the  maui  evidence  for 
the  defendant  is  the  depositions  in  the  former  suit,  the  question  will  be, 
whether  there  is  evidence  to  support  those  two  sums  of  four  pence.    Some 
of  the  moduses  in  that  defence  are  different  from  those  now  set  up.>  There  is 
no  mention  made  among  those  of  cow  as  distinct  from  calf;  nor  is  there 
any  such  tithe  noticec)  in  the  accopnts,  which  have  also  furnished  the  de- 
fendant with  some  of  his  principal  evidence.    The  customary  payment  for 
pigs  is  also  noticed,  for  the  first  time,  in  those  aopounts,  to  which  Dr.  Eyre 
has  £;iven  effect  by  signing  them.     [His  lordship  went  minutely  through  the 
exhibits,  beginning  in  1768,  and  ending  in  1774,  and  particularly  letter  F, 
which  is  transcribed  in  the  note.]     Theu  there  is  general  xiegntive  cfvidence 
of  non-paynient  of  tithes  in  kind  to  J)r.  Eyre,  chiring  the  wk|<de  of  his  in- 
cumbency.    In  the  former  suits  of  Prianlx  v.  Lucas,  and  the  cross^bill  (Sir 
John  Parsons  v.  priaulx,)  no  modtts  for  tithe  of  lambs  or  pigs  is  set  np,  and 
the  evidence  of  those  payments  depends  entirely  on  the  accounts  between  the 
OefendanVis  predecessors  and  Dr.  £yr^,  am}  those  say  nothing  of  a  lAodv^for 
milk.    The  defendant,  too,  has  divided  the  modta  for  milk  aifd  for  calf  into 
two  sums,  so  that  it  is  not.  stated  as  proved  by  the  depositions  in  the  old 
cause  ;  therefore,  on  some  future  occasion,  he  must  lay  his  defetice  more 
according  to  the  truth.     At  prescpt  we  cannot  direct  an  issue  on  the  modus 
for  milk.    With  respect  to  the.  three  pence  for  tithe  of  lamb,  WQ  are  also 
under  some  difficulty  with  respect  to  the  fact,  for  there  is  «o  evidence  given 
of  that  payment,  except  what  is  tp  be  collated  fh>xn  the  accounts  which  have 
admitted  it.     That  modus  is  certainly  not  se.t  up  in  the  ancient  cayse,  and 
one  would  think  that  the  parish,  in  a  suit  to  establish  their  rights,  would 
have  taken  notice  of  all  existing  moduses ;  hut  that  is  matter  of  observation 
on  the  evidence.    The  amount  of  the  modus  for  tithe  of  lambs  is  said  to  be 
rank,  and  that  objection  has  been  t^en  at  the  bar  ;  and  certainly  the  court 
would  have  had  great  difficulty  on  that  point,  after  the  opinjlongii^  by  the 
X<ord  Cbancellok  in  the  case  ot^BislUtp  v.  Chichester  ( 1  )t  having  the  case  of 
Giffard  v.  Webb  (2)  before  him,  but  for  a  subsequent  determin^ion  of  this 
court,  in  the  cas^  c^  j4skew  v.  Qreenhouf  (9),  where  an  iss96  was  direcfted  to 
try  a  modus  of  three  pence  for  a  lamb ;  and  that  direction  Vf2^  affirmed  oo 
re-hearing.    The  issue  was  afterwards  tried  before  S^t^qk.  B.,  who  left  it 
to  the  jury,  on  the  question  of  rankness^.  and' they,  without  Qiuch  faeritation, 
found  against  the  modus.     A  motion  was  afterwatrds  made'  for  a  new  triial, 
which  was  refused,  and  a  decree  was  pronowced  for  tithes  in  kind.    As  to 
the  actual  fact  in  that  case,  there  Was  strong  ev^ooe  spade  in  fiivour  of  the 
modus,  both  by  living  witnesses,  and  by  the  te<riers»  s^ed  by  the  rector^ 
from  1749  to  1778,  wherein  :that  mpde  of  tithing  lamb  had  been  admitted  as 
here,  yet  the  court  thought  it  right  to  send  it  to  tKifd  }  and  ^e  no^  think 
that  that  will  be  right  in  the  present  case.  The  modus  for  pigs  also  depends 
.on  the  entry  in  the  rector's  books,  aird  non-paystfent  of  such  tithes  in  kind. 
Now  every  seventh  pig  on  the  ninth  day,  ^ould  exclude  the  tithe  of  pjgs,  if 

under 

.    <1)  Pout,  4idtl.  (3)^ii/<f,  p.  5'53. 

^  (2)  4  Bro.  P.  C.  212  j  anie,  p.  28. 
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tfttdiir'tllAt  ndfMber ;  and  again^  6f  those  ^bore  seyen,  if  the  namber  were 
Uttdef  fdiMeten  :  and  therefore  nve  Viave  Imd  sofme  doiibt,  whether  we  should 
do  t%kt  to  ^nd  such  a  iMdus  tb  an  iissae.  It  Is  also  one  of  those  not  insisted 
elifii  tli«  aiift  in  1709. 

As  to  the  articles  not  covered  bj  the  modiue$,  there  must  be  a  decree  for 
the  jVIainUilF^  s^hd  for  milk.  As  to  all  the  other  modusei,  there  must  be  is» 
batSm  The'cOstis  must  be  allowed  fcr  ^1  the  tithies  recovered ;  and  as  far  as 
they  r^te  to  the  madhe$  to  be  trfed,  they  rnuit  wait  thie  event  of  the  Is - 
snes,  Iks  mMteir  lor  oiir  consideration  when  the  c^u^l;  comes  on  for  Ai'rthcr 
directions. 
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E.  56  Geo.  3.     1816;    Scace. 
Sir  K  Cunlijffi,  Bart.  lOid  another^  r.  Taylor  and  othen^ 

[2  Price,  329.] 

v»^HB  plaintHTi-^  ^s  trustees  .'pf  sir  ttichaixl  tirooke,  lessee  of  the  tithes  xhc  Icmcc  of  a 
-■-  liiidiet-  the  dean  afad  chapter  of  Christ  qhurch^  Oxford,  who  were  seise^  rector.in  whose 
of  the  feetory  kkA  parsonage  of  ftudcoi-n,  in  fcheshire,  filed  this  bill  against  lease  there  wa« 
the  dfefendaiitSi,  occupiers  ofUnds.  In  thie  several  townshyps  of  the  parish  of  "^^Pj^^^l**' 
Riineoril,  and  the  vicar  of  the  saiil  parish,  fot  the  tithe  of  potatoes.  ShcswJIlwLa- 

The  defence  set  up  was,  that  the  vicar  6f  the  {iarlsb  was  entitled  to  the  om^  and  of  all 
^he  bf  |)otatbes,  if  ti^hdable.  the  dthes  be- 

The  evidence  «br  the  ^laiutlif  consisted  6f  the  lease  o\  the  rectory  (l),  an4  ^^^%^^xA. 

.  .  ^  1    ...  ......    .  P^'^?  ennotentjUed 

to  tittic  of  potaiofes,  alt^oti^h  \^  fiad  always  rqceiired  som^  of  the  siB«t^  Uthea  in  kind,  9ot  mentioned  in  the 
lease,  dtBer  ^  AttiAkA  or  elceptc^,  and  partlMhrly  for  ffcese  and  pigs  i  liis-jf^i^eral  rigut  being  abridged 
b^  tlJb  opened  of  the  t»articnlar  tzceptidns  in  the  lease;  for  that  it  was  liot  to  be  idferred  from  the  lessee 
pf  tlw  Kclor  baring  reeeived  certain  articles  of  sms)!  tithes;  that  he  wiss  entitled  to  take  tithe  of  potatoes, 
al^ioogh  thcjnc^  waf  not  eftitU^to  ^  the  smidl.iithfss,  npr  hod  ^i^oyed  the  6thf  In  dispute. 

The  ecclesiaaiical  kq-yey  Is  anmissilAe  to  proT^  an  ancient  endowmen^  and-  aide4  by  pf  roeption  of  small 
titiiet,  (Uiott^  not  oiatt)  wiU  give  a  riesir  a  right  to  tithes  of  articles  of  modern  introdnction  against  the 
'     irfthe  rector. 

and  all  tl^  olllnlngs  or  obla$olis  sf  EasUr, 
and  an  tithe-calTns  jnrly  .oomijig,  reoev^ 
ipff,  KpiAn^f  or  ucrcasiog  of  or  i|pjthe  titbsr 
able  places  of  RoDCorn  at^oresaicli  or  any 
{)a'rt  thereof ;  an^  siso  all .  and  sIT  manner 
«f  tithes^  predial  or  fiehjoasl,  eondng,  grow- 
|^^^ien«wiiig»iiriidag  or  iaccendnf  of  or 
in  the  ^tqym.Tiltage,  pr  fi^}^  pf  Westoo- 
in  the  pai^h  pf  RuQCOvn  afpresaid ;  and  aU 
and  all  nlanner  ofothdr  ^es  wh^oever, 
which  like  then  Tfcar  or  any  other  near  for 
the  tioie  JMag  of  ihk  psrish-chnreh  of  Rmi- 
pom  ^or^il,  >  lig^  of  hJf  9^  thqr, vicar- 
age of  (his'sam'e.^puroh.  dip  Jtheo  or  at  an^ 
Amc  therc^fone  !^  pcs^i^bly  oi^  qufetly  re* 
ceived,  perceived,^  j^sessed,  or  taken  and 
bid,  dr  to  irfakb  the  then  vicAr  of  cny  other 

cnarch  pf.^unoom  aforesaid*  w  right  of  his 
q;*  their  snid  Vicarage,  tfien  were  or  at  inf 
tfme  raevetofore,  by  annent  cbnipositioo,  or 
aaf custom. or. plrescnpHon  within  the  said 
pf^hiof  J^BOfora  a^i^qeffd^,  or.  the.  mcmr 
Der^,t|i^r9pf^had  been  belonging  or  in  any- 
wise appertatningl^ 

Tlie  otherdocnme^tary  eridcnee  consisted 
of  cffitafai-lMses  formoly  griinlM«by  the, 
FtctOTy  4M|4  the  aeoonnts  of  the  baiUfIs  of  the* 
monastery. ...  '  , 

,  Oa  the  piirt  of  the  vicar,  an.  ecclesiastical 
snirey  wak  produced^  (re^igiuAing  ^he  exis- 
tedoeof  the  vicaragiB,  and  aneiidowmeBt  of 
small  tlth^  and  obhitionB^)  and  terriers. 


,  (1)  TSie  leasejfUB  for  three  tves  (render- 
log  i«at>  of  aU.thrt  the^r  rf^^ory  or  fWf^i^ 
age  ^■^>'^<^^.  hi.  the  county  of  Qheste:^, 
tad  Ml  toelr  nooses,  barns,  glebe-lahas, 
tithes,  hAtAt  ft^tkt  lUhnintages,'  cotnmodr- 
ties  aad  apfnrleiBttoes  vhatsoeveri  to  thft 
siddrectp^Jbelpngii^;  czoept,  and  always 
reserved  unto  the  said  dean  and  chapter  and 
their  sqecessprsy  the  gift, ,  advowson,  and 
^troqAi^e  of  M  Vicarage  and  paHsn  chhreli, 
nd  the  presentition  of  a  cleric  to  bevfesr 
UMMmfa  ^and  all  lands.;  teiMune^ts,  .mea- 
dows, rents  u4  ^rvioei»  with  their  afippf-^ 
l^af&besV  iB  N<6wfon  nd^r  IJareSbury^  ii^  tl^e 
said  county  of  Chester ;  and  also  all  mkoiaev 
of  grain  and  sbbAves  of  ^ai^  or  grshar,  tn* 
VftfMO^^  %Cf^  In  jtlie  villfg^  haqBletPi^  OT 
fields  cif  Neirton  a£6tes«d.  Ml,  Ai^iettn. 


ana  Uver  wiiltiey,  m  t&e  jsaid  oaiVnty ;  Mid 
sai  h^  miff  gi^  mSoAt  hi  KeW^  irnd 
MittpB,'  nesi^  Dstreiftmry  aforesiM  r  iCnd  1IIS6 

a]landj^>SallrjthffiUi|(ei|rMth49  Pad  pfo-) 
fit^  epjning.the^Tyj  of  the  jient*bqQk.,oar. 
(eni-ToIll  wpuesDnry.  aforesaid,  parcel  of 
&  nia  Kctxny;  ai^  atl  the^f/es;  n  wdl' 
pf  c^M  and'shMbveaf  pf  epfn^and  gHlii,  atfd 
grasa^aad  hi^y'iitdketpn  QnuiB^  «)d'  Ptos- 
faaiT  aforesud,  fUid;flso  pf  a  <^[ij4^Lpi(DCf  pf 
unff  (tnereiir  pariacntarfy  |d'ei^'m>pdj  in  pr. 
near  htxolf  Gnmge ; .  ,and'  also  atl  timber 
tiki^-ifedds'aMdttndenroPdk',  pti  the  said 
detpiRd  |R«Ai8ea»  with  fibdbty  to  fell  and 
cuxffjfMji  the  jismci  and  also  except  |l11 
ttMTtiues  of  wool,  uunib,  flax,  and  hemp. 
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parol  teetimony  of  having  uniformly  received  thetitbe  oftgeeteanii  fAg9, 
colts^and  some  few  other  trivial  small  tithes,  and  8mokerpeDny*n4  egg* 
money,  and  in  some  instances  the  tithes  in  questicnvbycompositien^  but  it 
also  appeared,  that  on  a  remonstrance  from  the  vicar,-  that  4itbe  waff  no 
longer  demanded. 

On  the  piMt  of  the  defendants,  the  vicar  proved  perception  of  many  ar* 
ticles  of  small  tithes,  (all  the  witoesses  ailmittiog  tbatthelithe  of  geese  and 
pigs  was  payable  to  the  rector,  and  was  paid  to  the  lessee*)  particalarly 
calf/ wool,  lamb,  and  three-pence  for  man  and  wife ;  and  that  he  (the  vioar) 
bad  lately,  in  some  instances,  received  the  tithe  of  potatoes. 

Martin  and  Cooke,  for  the  plaintiffs,  put  the  case  on  the  principle  of  a 
rector  having  a  right  to  all  the  tithes  to  which  the  vicar  could  not  show 
himself  clearly  entitled ;  and  submitted,  that  the  exceptions  in  the  leaso 
were  so  minute  and  particular,  as  to  prove  that  the  lessee  was  entitled  to  all 
the  tithes  which  were  not  expressly  reserved,  as  the  dean  and  chapter  Had 
demised,  as  largely  as  they  coi;ld,  all  their  rectory-;  and  against  the  les- 
see's right,  the  vicar  must  prove  himself  entitled  by  endowment  or  peroepe 
tion  to  this  particular  species  of  tithe,  or  it  must  be  taken  to  remain  in  the 
rectory,.and.  to  have  been  demised  to. the  lessess.— That  usage  was  the  only 
ground  on  which  the  vicar  could,  in  the  present  instance,  rest  his  case,  ^ 
the  ecclesiastical  survey  only  proves  (and  that  not  satisfoctorily)  that  an  en- 
dowment had  formerly  existed,  but  does  not  show  of  what  articles  j  ^and 
therefore  his  right  cannot  be  carried  beyond  the  usage  against  his  rector> 
who  b  never  called  on  to  show  his  right>  which  is  general.  That  the  reser- 
vations made  in  the  lease  of  certaiq  titheabl^  articles  byname,  most  not  ne- 
cessarily be  taken  to  have  been  made  in  favour  of  the  vicar  ^  Qor  can  they- 
be  used  in  diminution  of  the  rector's  right,  withont  proof  >of«pefception. 
There  is  also  in  this  case  strong  evidence  of  usage  in  favour  i>l  the  plaintiffs, 
for  they  have  constantly  received  tithes  of  pigs  and  geescj  which  are  small 
tithes,  and  m  some  instances  several  other  vicarial  tithes }  and  the  percep-. 
tion  of  such  small  tithes  is  the  criterion  of  the  right  to  tith^  of  modem  in--, 
troduction,  and  is  the  only  medium  of  deciding  the  question  to  whom  such 
tithes  belong  and  are  payable.  And  as  noniiser  will  not  defeat  a  viaar's  n^U 
so  also  it  is  no  answer  to  the  claim  of  a  rector  >  and  there  is  no-difference 
made  in  the  cases,  between  a  lay  and  an  ecclesiastical  rector*  If,  in  thiacase, 
where  both  rector  and  yicar  prove  perception  of  some  of  the  amali  tithes, 
there  should  be  any  doubt  to  whom  the  newly  introduced  articlet  are  pay-* 
able,  the  rector  would  he  entitled  to  the  benefit  of  that  doubt,  and  would  be 
entitled  to  an  issue,  if  not  to  a  decree. 

Dauncey  and  fFeiherellj  for  the  vicar,  contended,  that  a  vicar,  having 
proved  his  endowment,  stood,  ^s  to  vioarial  tithes,  iniooo  rectortf,-'and  on. 
the  same  common  law  right,  and  thus  put  the  lessees  of  his  rector  to  strict 
proof  of  their  title ;  and  it  is  no  answer  to  a  vicar,  to  say  that  he  has  never 
received  any  particular  species  of  small  tithes. 

The  case  of  Kennicoit  v.  Watwn  (1)  is  pi^ecisely  the  same  as  the  present  i 
and  the  parties  here  have  reliecl,  on  both  sides,  on  similar  proefs,*  tiie  grant 
of  the  rectory  on  the  one  hand,  and  the  ecclesiastica]  survey  on  the  other  rand 
the  argument  proceeds  on  the  same,  question,  of  what  titlies  are  due  to  the 
vicar,  and  what  to  the  rector.  In  that  case,  "  yicaria^  was  held  >to  .carry  i^ 
small  tithes,  and  that  the  vicar  was  entitled  to  demand,  under' hisii^doi^- 
ment,  those  which  had  never  before  been  paid.  The  rettor>  right  to  any; 
small  tithes,  must  arise  in  consequence  of  some  special  reservation,  and  it 
ought  to  be  shown  to  what  particular  articles  that  reservation  was  appM- 
cable;  and  if  usage  be  the  only  means  of  that  proof,  it  mustrbe'emifi^d 
to  the  usage,  and  cannot  go  beyond  it.  In  this  case,  then^  the  rectoT'Srigfat 
would  be  confined  to  geese  and  pigs,  and  some  small  personal  duea^.  .\ 

Martin,  in  reply,  distinguished  the  present  case  from  iCsaaicettiand  Wat*' 
son.  In  that  case  the  rectory  had  not  been  granted,  astin  this, -but- mereljr 
the  tithe  of  corn  and  grain.  Therc^  too/  it  was  shown,  that  no  claimant  imd 

:  ^'  .      ever 

(1)  2  Price,  250,    ^nt€,  p.  690. 
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ever  reoetvecl  any  small  tithes  in  derogation  of  the  vicars  right ;  here  the 
plainUff  lias  cnjojned  aome  of  the  vicarial  tithes.  In  that  suit  the  rector  was 
not  noode  a  party*;  and  it  is  qiate  a  different  thing,  where  the  vicar's  right 
is  set  np  against  the  rector,  or  merely  against  the  land-holder*  The  only 
question  in  that  casie  vras,  whether  a  vicar,  having  a  right  to  small  tithes 
generally,  was  not  entitled  to  claim  agistment  irom  the  oteupier,  and  that 
WM  the  whole ;  and  although  the  discossion  occupied  several  days,  it  might 
have  been  disposed  of  in  a  very  short  time.  If  the  rector  had  been  a  party 
there  (although  that  was  argued  as  a  last  resource,)  no  one  could  be  dissa- 
tisfied with  the  decision.  The  usage  was  insisted  on  there  $  and  without  it 
the  ecdeamatieal  survey  would  not  liave  been  held  to  have  been  tantamount 
to  an  endowment*  'llie  case  is  therefi>re  considerably  in  fovour  of  the  pre- 
s^t  chum  >  for  it  decides,  that  a  vicar  cannot  prevail  against  a  rector,  but 
1^  prouf  of  enjoymrat* 

Tndisaov,  C«  B.,  (having  stated  the  case,  and  the  plaintiffs'  title,  as  trus« 
lees  for  the  lessee  for  lives,  the  effect  of  the  documents  deducing  the  title  of 
the  lessors  from  the  priory  o^ Norton,  and  the  parol  evidence  of  perception,) 
commented  much  on  tlie  peculiarity  of  the  lease  having  so  many  excep- 
tioos  ;  and,  amongst  other  observations,  his  lordship  remarked,  that  some 
of  time  reservations  operated  stroi^ly  in  fisvour  of  the  vicar,  particularly 
the  csoeption  of  aU  thetitbes  of  wool,  lamb,  flax  and  hemp,  and  all  the  of- 
fering-oioney  or  oidations  at  Easter,  and  all  tithe-calves  yearly  coming,  &c. 
in  the  titheable  places  of  Runcorn }  and  all  and  all  manner  of  tithes  what- 
soever, which  the  then  vicar  or  any  other  vicar  for  the  tnne  being  of  the 
INirish  church  of  Runcorn  aforesaid,  in  right  of  his  or  their  vicarage  of  the 
same  church,  had  then  or  at  any  time  theretofore  peaceably  and  quietly  re- 
ceived, perceived,  or  talien  and  &ad,  or  to  them  in  right  of  the  said  vicar- 
age then  and  theretofore,  by  ancient  compositioo  or  any  custom  or  prescrip- 
tion belonging,— pkinly  (said  his  lordship)  alluding  to  some  species  of 
tithes  of  which  the  vicar  had  been  formerly  endowed,  though  there  is  no- 
thing said  as  to  tithes  so  specially  excepted  in  the  lease.  That  lease  was  for 
three  lives  ;  and  here  it  may  be  proper  to  mention  a  piece  of  evidence  of 
great  importance  in  this  defence.  That  is  the  ecclesiastical  survey,  made 
when  the  rectory  belonged  to  the  religious  house,  by  which  this  vicarage 
clearly  appears  to  have  been  endowed  at  that  time.  And  that  document 
shows  tile  eadowment  to  have  been  general,  from  the  vrords  **  decitna$  mi' 
nuias  et  Ma^neB,*  eqtnprehending  more  than  wool  and  lamb,  and  the  other 
tithes  apedfed  in  the  reservation ;  and  is  therefore  sufficient  to  put  the  rec- 
tor to  proof  of  a  title  to  the  tithe  claimed.  And  those  surveys  are  of  great 
authority,  to  show  of  what  the  vicarage  <*onsisted  at  the  time  when  they 
were  taken.  Then  the  accounts  of  the  bailiffs,  on  the  dissolution  of  the 
monastery,  are  used  to  show  that  the  monastery  had  some  of  the  small 
tithes.  An  obaervation  was  made  on  that,  as  accountuig  for  the  rector  re- 
ceiving tithes  of  this  descriptioo. 

The  i^intiff  then  read  the  depositions  of  his  witnesses,  to  show  some- 
thing <^«  peimaaency  of  small  tithes  by  the  lessee  and  his  ancestors,  par- 
ticularly pigs  and  geese.  [His  lordship  then  went  at  large  into  the  parol 
evidence  of  perception  of  tithes  by  the  plaintiff,  as  far  ais  it  went  to  prove 
pevceptioa  of  small  tithes  in  kind.] 

The  defeodaaU  also  produced  parol  evidence  of  a  strong  nature,  to  show 
the  vioar's  receipt  of  many  sorts  of  small  tithes  in  the  di&rent  parts  of  the 
parish. 

On  this  evidence  the  court  are  to  decide,  whether  the  plmatiff,  as  lessee 
of  the  rectory,  has  made  out  a  title  to  demand  from  the  defendants  the  tithe 
of  poastoes.  It  is  clear  that  the  lease  contains  no  particular  grant  of  any 
small  tithea  whatever ;  and  it  appears,  that  all  that  the  monastery  had  were 
the  great  tithes,  and  some  l^aster-rolls,  and  pigs  and  geese*  As  to  the  rolls, 
the  lessee  cannot  derive  title  under  them,  because  they  are  expressly  ex- 
cepted in  the  lease.  It  appears  by  the  e<;clesiastical  survey,  that  the  vicar 
was  endowed  generally  of  small  tithes  iauid  oblations,  and  that  would  be 

suf- 
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suflSciedtly  eomprehensive  to  csrry  idl  the  fmall  tithes  thai  then 
■od  all  titheaUe  artieles  of  mmlerti  introduction  would  follow  the 
such  small  tithes  ia  general  :#aDd  therefore  the  rector  is  called  on  to  show 
aa  adverse  title. 

His  strooicest  evadeoce  for  that,  is  his  having  received  the  tithe  of  piga 
and  geese.  There  is  no  emoeption  of  tbose  articles  in  the  lease*  and  thatoMy 
account  for  his  receipt  of  them }  and,  on  the  ejqiiratidn  of  the  lease  the  eoU 
kge  will  become  entitled  to  tfaem  :  but  it  is  by  no  means  sufiideni  to  infcr, 
from  the  plaintiflTs  harmg  received  saofa  tithes,  that  he  is  thcrefote  entitled 
to  all  small  tithes  which  hove  not  been  received  by  the  vicar.  The  reserva- 
tion in  the  lease  of  the  small  tithes  payaUe  to  the  vicar,  is  express  $  and 
whether  any  of  the  small  tithes  were  excepted  as  dae  to  the  vicar,  or  as  not 
due  to  the  oojlkge,  it  makes  against  the  lessee's  claim  either  ivay.^  Cki  die 
whole,  therefore,  we  think  it  is  plain,  that  in  this  ease  the  rector  has  no 
title  to  this  species  of  nelvljir  introduced  tithe.  The  dDoimeatary  evidence 
fs  entirely  against  the  plaintiff  $  and  the  usage  ito  his  favour,  as  ihr  as  it  goes» 
is  explained.  His  perception  of  other  tithes  Was  confined  to  his  ova  tenaats 
cmly )  and,  afiter  a  renonstratooeofi  that  account  from  the  vicar,  he  received 
them  no  loi^ger. 

This  is  not,  therefore,  the  case  of  a  rector  claiming  generally,  and  having 
a  general  primdfaek  right  td  all  the  tithes  $  because  the  instruments,  con^ 
^  firmed  by  the  usage,  show  that  his  right  was  limited,  and  that  so  dearly,  ai 
to  make  it  unnecessary  to  send  the  case  elsewhere  for  the  sake  of  further 
enquiry :  and  therefore  We  slmll  dispose  of  it  at  once,  by  dlsasissii^  the 
rector's  bill,  with  c<lsts. 


A   grant  of 
the  tithes  of 
land  will  not 
be  prrtaioed 
from  noo-pay- 


E.  56  Geo.  a.     1816.    Stdtre. 
^e  Hofionrabte  lUid  Rerereml  Pierce  Meade^.  Clerk^  and  others. 
Devisee  and  Representatives  erf  the  Bishop  m  thotn^e,  deceased, 
V.  Ccfiitfgspy  Norbufy,  Esq.   [2  Piifce,  338.J 

THE  original  bill  filed  in  this  canse,  in  Easter  term  i810>  stated,  that 
the  then  coaplafaanti  the  bishop  of  Dromore  in  Ireland,  was  seised  of 

the  impropriate  rectory  and  parsonage  of  the  parish  of  St.  Midiolas  in  Droit-* 
ftKvu.  ufH-  -  ^^^  (Worcestershire^)  and  thereby  entitled  to  all  manner  of  tithes,  great 
ment,'^Uioagli  1^4  ^ouklX,  arising,  Sic*  within  t^e  titheable  i^aces  of  the  ^d  parish, 
the  lands  be  .  That  from  the  time  of  pluntiflTs  seisin,,  the  defendant  held  and  occupied 
shown  to  hare  a  certain  farm  and  lands  in  the  said  pariBh>  consisting  of  about  ^rty-threo 
th^  Dott^on  ^^^'  ^^  which  he  had  r^g;ularly  paid  tithe  by  an  annual  composition,  till 
of  a  foraMT  lay  Michaelmas  1807  >  but  that  since  that  time  he  had  refused  to  pay  the  plain- 
impropriator,  tiff  such  Qomposition  for  th^  small  titbea :  and  that,  b^^ides  the  said  lands, 
unksniome  the  defendant  occupied  other  lanils  eaUed  the  Lower  Friars,  (about  seven 
cridenceof  the  acres,)  on  which  he  had  reaped  and  mown  grain,  pidse^  hay,  and  dover^ 

and  had  agisted  barren  cattle;  the  tithe  of  whieb  te  had.  not  pM, 
Prayed  an  account  and  decree  for  the  sing^n  value  of  all  the  small  tithes 

from,&ek  . 

The  defendant,  by  his  answer,  denied  the  title  of  the  plaintiff  to  idl  tithes 

as  impropriate  rector ;  admitted  his  own-  possession  of  the  lands  mentioQef) 

actoai  pernan-  in  the  biil,  but  contended,  that  the!  Co«^oaiy<m  which  had  hilterto  been  paid, 
cy,  or  a  deal-  was  in  satisfaction  to  the  complainant  or  his  agents^  for  the  great  tithoa  onlyy 
'%^^  ^^^  ^^^  denied  Qiat  he  was  entitled  to  small  tithes.  And  he  alleged,  that  in  case 
Norwm^eri-^*  any  small  tithes  were  pa^le»  the  rector  would  be  bdimd  to  contribute*  to 

dence  of  re-  the 

tahier  only  be  toiftcientlT  etrcngtbened  to  support  aoch  a  preemption, 'l^y  its  being,  pbown  tbat  a  IbicnMr  im- 
propriator bad  d^lared  tl^e  lands' iii  question  to  be  exempt  finom  the  payment  of  Uthcs,  or  by  instance!  of 
exception  of  the  iHbev  in  leSsM,  by  the  Imftf  tfp^atci  itiftoy. 

A  church  beings  void  aad  dlMpMated,  iS  no  groutfd  6t  dbebafg^fl^Av  ^  {UyfAetft  of  ^alPtlA^to  iSie  itn« 
propriate  rector,  ^m-tbei  notion  of  ma-  a^snent  having  been  essenkbiaib  betwesB  Ibd  rertor  sad  the  pn« 
rismoner*,  by  which  the  ecdctlastical  dntiss  have  beta  dispentcd  with  ia  coasidcfatiQn  of  sn  ^bsadoaqiCDS 
of  tbe  small  titlies. 


existence  of  a 
grant  be  offer- 
ed, or  cnjoy- 
ment  of  the 
tithes  be  shown 
by  at  least  ^ 
something  like 
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tiic  Fcpnirof  t]>8  efavrch,  and  toprpTide  some  ecdeMastical  person  to  per** 
form  the  duties  withia  the  said  parish,  to  wboin  aiich  Bmall  tithes  would 
have  been  payable^  if  due  at  all  ;•  au^  that,  ad  no  such  persoa  had  been  pro- 
vided within  memory,  there  must,  therefore,  at  some  former  period,  have 
been  an  agreement  between  the  then  imprc^priate  rector  and  the  parishioners^ 
that  in  consideration  of  bifi  forcgclBig  the  small  tithes  in  the  said  parish,  he 
shauUl  l>e  peHeved  fropi  thf^  du^y  osserving  and  repairii^  the  church.  In 
proof  of  which  (the  answer  alleged,)  tlvere  had  be<;n  no  sc^ice  performed  in 
the  said  ctiiirch  in  the  memory  of  any  person  living,,  except  in  two  instances, 
within  the  last  thirty  years,  of  two  persons  having  been  buried  in  the  church* 
yard  i  that  the  church  itself  was  dilapidated,  and  that  the  tower,  with  a  bell 
thereiOy  and  the  outside  walls  of  the  old  church,  were  standing  till  within  a 
few  yeaca ;  but  that  the  walls  and  bell  had  lately  been  pulled  down  by  the 
orders  of  the  complainant,  for  the  purpose  of  disposing  of  them  for  his 
benefit ;  and  that  the  parsonage-house  had,  till  about  ten  years  ago,  been 
standing  and  w^  inhabited,  bpt  (hat  one  of  ^he  late  lessees  of  the  tithes  had 
since  pulled  it  down  and  disposed  of  the  materials,  And  that,  in  further 
evidence  of  such  agreement,  there  had  never  been  any  small  tithes  in  kind, 
or  any  composition  in  lieu  thexeqf,  paid  in  the  memory  of  any  person  living, 
except  that  two  of  the  late  lessees  had  demandled  and  received  from  some 
cottager^,  or  small  honseholcky^^  a  triAin!;  composition  in  lieu  of  vegetables 
growing  in  their  gardens  $  an4  submitted,  that  the  complainant  was  not, 
under  the  circumstances^  entitled  to.  nny  small  tithes,  or  that  if  be  were,  it 
was  his  du^y  to  procure  the  said  parish  church  to  be  served,  and  contribute 
to  its  repairs,  and  rebuikl  the  pars<niage  hpns^ 

The  defendant  also  admitted,  that  |ie  had  occupied  the  lands  called  the 
Low  Friars,  and  that  they  were  witbm  the  said  parish  of  St.  Nicholas,  on 
which  he  bad  cpt  bay  and  agisted  cattle,  and  had  paid  no  titlie ;  but  he 
pleaded  an  adverse  titfe  to  the  tithes  of  Uie  said  lands,  derivied  by  mesne 
convey  ancesfepm  the  crown,  in  whom  they  had  become  vested  on  the  dis- 
solution of  the  priory  of  the  Augustine  Friars  in  Droitwich,  in  whose  pos- 
session they  had  formerly  been,  exempting  them  from  the  payment  of  all 
lithes,  as  well  great  as  small :  and  alleged  as  evidence  thereof*  th^t  no  tithe 
had  ever  been  paid  for  the  said  lands,  either  in  kind  or  $ub  fno^ 

The  paml  evidence  on  the  part  of  the  plalntilF^  (who  deduced  bis  title  to 
ibe  impropriate  rectory  by  djescent  from  sir  John  Packington^  to  whpm>  it 
also  appeared,  these  lands  had  been  conveyed  by  the .  original  gmntees  in 
the  reign  ef  quecfi  £lizabeth>)  tended  principally  to  show»  that  both  the 
greqt  and  small  tithes  had  been  always  considered  as  included  in  the  com* 
position  which  had  been  paid  to  the  plaintiff,  and  as  due  to  him  in  quality 
of  lay  impropriator,  and  not  as  vicar,  or  to  any  other  eccksiastieal  pers^^ 
there  having  be»  no  such  person  wilJiin  memory }  and  that  no  cUim  to 
my  of  the  small  tithea  ha4  ever  been  set  up  by  any  otber  person.  And  se«- 
Ttral  eld  leasee  of  the  great  and  small  titliesy  by  plaieMff  '9  predecessors, 
were  pfodueed^  In  some  of  those  leases  there  wa«  9a  exception  pf  the 
tithes  of  the  lands  called  the  Friars.  a 

Dauna^,  Hwp^i,  and  JVffhffreli,  fiw  the  plaintiff;  fubmiUed  that,  i»  the 
case  put  by  the  defence  as  to  the  thirty-three  Biqte^,  of  .thn  church  being 
dilapidated,  and  no  service  performed,  whence  th^  presumption  of  a»  old 
agreement  had  been  inferred,  the  endl>wmjent,.  if  there  had  eyer  been  any, 
.would  hftvie  reigerted  to  the  rector  :  and  they  insisted,,  th^t  th^y.cpnld  not  be 
driven  to  that  a(gument>  till  the  defendant  had  given  evidence  of  »  vicarage 
having  once  subsisted,  and  of  an  endowment ;  and  tbat^  as  the.  case  at  pre^ 
eent  stood^  the  rsQtoK*t  common,  law  mi^t  must  be  Qojnbated  Uy  the  defen- 
dant, the  plaintiff  being  admitted  to  be  inspcopriaAe  lector. 

As  to.  the  defenoe  of  th&  seven  acres  beipg  chnrcb  land^t  thpy  contended^ 
that  the  priory  of  8t.  An0Datin*a  hainng  beenone  of  the  smaller  meoaateries, 
was  not  exempt  from  the  paymesit  of  tithe  3  and  that  as  to  the  o^neptien  of 
tlie  tithes-  of  those  lands,  in  some  of  the  leases  fcom  tfie  ia(i|Hropriatnr>  that 
was  so  far  from  pjnoviog  (as  it  would  psobaMy  be  contendnd  it  did)*  that  he 

had 
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had  not  the  tithes^  as  (o  be  rather  evidence  that  he  had  them ;  for  unless  he 
had,  there  could  have  been  no  necessity  for  excepting  them. 

Marim  and  Hall,  for  the  defendant^  ultimately  admitted,  that  if  the  plain-* 
tiff 's  title  to  the  impropriate  rectory  were  thought  by  the  court  to  have  been 
proved,  the  defendant  (having  no  evidence  to  impugn  it)  had  no  defence  to 
the  claim,  as  far  as  regarded  the  thirty-three  acres. 

The  question  was  therefore  confined  to  the  claim  of  tithes  for  the  seven* 
acres,  called  the  Friar's  Lands.  To  that  demand  the  substance  of  the  de- 
fence was,  that  as  an  impropriate  rector  might  convey  lands  free  of  tithe; 
the  oourt  wouM  presume,  from  the  absence  of  proof  of  tithes  ever  having 
been  paid  for  such  lands,  that  they  had  been  originally  so  conveyed  ;  for  it 
was  in  evidence,  that  sir  J.  Packington  had  purchased  the  land  for  which 
the  exemption  was  now  claimed,  from  the  grantees  of  the  crown,  and  that 
he  had  been  himself  the  impropriator  <ii  these  tithes :  and  it  was  submitted^ 
that  the  argument  c»f  the  exception  in  the  lease  proving  a  title  ill  the  lessor 
to  tithe  in  the  lands  excepted,  required  that  it  should  have  been  in  form  of 
a  reservation  or  keeping  back  of  such  tithes,  ft  was  much  urged,  that  this 
defence  did  not  stand  merely  on  non-payment  of  tithes  (whence  alone,  perhaps, 
the  court  would  not  have  inferred  a  grant ;)  for  besides  the  proof  that  these 
lands  were  once  in  possession  of  the  lay  impropriator,  who  might,  therefore, 
have  granted  them  free  of  tithe,  it  was  also  in  proof,  that^  former  impro- 
priate rector  (Clieveland)  expressly  disclaimed  all  right  to  tithe  of  these 
lands.  Thus  then  stands  the  case  for  the  defendant.  No  tithes  having  ever 
been  paid,  coupled  with  the  declaration  of  Clieveland,  the  former  impropri- 
ator, that  they  were  tithe-free,  (which  declaration  was  proved  to  have  been 
made  to  the  lessees  of  the  tithes  at  the  time  of  their  having  been  let,)  and 
with  corresponding  exceptions  of  the  tithes  in  the  leases,  while  both  plain- 
tiff luid  defendant  claimed  their  title,  the  one  to  the  tithes  and  the  other  to 
the  lands,  from  one  and  the  same  person,  the  court  are  now  bound  to  pre- 
sume that  the  tithes  had  been  conveyed  with  the  land.         Cw^  adv.  vult,    - 

The  court  now  delivered  their  opinions,  $eriaiim, 

RiCHABADs,  Baron. — (Having  stated  the  case,  and  observed,  that  the 
plaintiff,  as  impropriate  rector,  was  primd  facie  entitled  to  all  the  tithes 
throughout  the  parish,  which  he  had,  in  point  of  foct,  received.) — If  i  un- 
derstand the  answer,  of  which  I  have  some  doubt,  the  defendant  contends, 
that  he  is  entitled  to  an  exemption  from  tithes  ;  but  he  offers  no  evidence  to 
support  his  right.  Then,  as  to  the  seven  acres,  the  defence  most  likely  to 
excite  the  attention  of  the  court  is,  a  supposed  grant  of  the  tithes  of  that 
land  to  those  under  whom  the  defendant  claims.  The  answer  at  first  led 
me  to  believe,  that  the  defendant  intended  to  rely  on  an  -exemption  founded 
on  oth^r  grounds. 

It  does  not  appear  when  sir  John  Packington  first  became  entitled  as  im- 
propriate rector.  Whilst  he  was,  he  certainly  might  have  granted  the 
tithes.  The  seven  acres  in  question  were  conveyed  to  him  in  the  2  Ed.  6., 
and  that  conveyance  is  in  existence  ;  but  it  is  clear  that  he  took  no  tithes 
by  it.  Then,  as  he  took  nothing  but  the  land  by  that  instrument,  the  grant 
of  the  tithes  to  him  is  quite  consistent  with  it.  *  There  is  no  other  ground 
for  supposing  that  the  tithes  of  the  seven  acres  passed  with  the  land,  except 
that  of  non-payment.  .  Now,  prescription  in  non  decimando  is  no  more  a 
valid  defence  against  a  lay  impropriator,  tlian  it  is  against  an  ecclesiastical 
rector.  That  is  the  law,  and  it  can  only  be  altered  by  the  legislature: 
Tithes  are  due  to  some  one,  unless  a  legal  exemption  be  shown,  and  non- 
payment does  not  give  a  legal  right  of  exemption.  • 

Then  it  is  said  that  this  defence  is  not  bottomed  in  nondectmando',  but  on 
grant  5  but  in  that  case  Uie  grant  must  be  shown,  or  some  evidence  given  of 
its  existence  :  and  in  an  answer,  consisting  of  several  *  defences,  it  is  not 
enough  to  say  that  some  person  entitled  to  the  land  and  tHhe,  conveyed 
both,  and  that  that  is  to  be  presumed  from  non-payment.  Such  a  defence, 
in  reality,  amounts  to  no  more  than  wmdecmoMdo.  What  evidence  would 
su|>port.8uch  a  defence,  is  not  the  question  here,  where  there  is  no  evidence 

'     •  at 
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at  all.  Iq  all  the  cases  (most  of  which  are  noticed  in  Siruil  v.  Baker  (1)) 
there  is  strong  evidence  of  the  adverse  chiiinants  being  in  perception  of  the 
tithes,  which  would  otherwise  be  due  to  the  /ector,  and  of  their  dealing 
with  them  as  their  own.  Here  there  is  no  evidence  of  either  one  or  the 
other.  In  other  cases  the  perception  has  been  of  that  sort  which  could  not 
have  been  lawful  without  grant ;  but  here  the  sole  question  is,  whether 
non-payment  is  evidence  of  grant. 

The  case  of  Nagie  v.  Edwards  (2)  was  precisely  the  case  now  before  the 
court.  In  that  case,  from  the  short  report  in  Anstruther,  where  the  argu- 
ments are  not  given,  we  have  not  the  benefit  of  what  was  said  in  that  case, 
though  many  defences  were  set, up.  Mr.  Hall  relied  principally  on  the  pre- 
sumption of  a  grant;  but  the  court  decided  unanimously  in  favour  of  the 
plaintiff,  and  on  the  same  principles  by  which  I  am  governed  in  the  present 
case,  which  is  under  precisely  the  same  circumstances. 

The  short  sum  and  substance  of  the  case  is  Uiis :  here  is  an  impropriate 
rector  who  is  primd  fade  entitled  to  tithes  throughout  the  whole  parish. 
Then  there  is  a  spot  of  land  which  has  paid  no  tithes.  The  proprietor  claims 
exemption  as  general  owner.  He  does  not  prove  perception  or  nsage ;  and 
all  his  defence  amounts  to  noii-reiida'  merely. ,  There  can  be  no  doubt  about 
ihe  law  on  such  a  cose,  after  the  decision  in  the  case  of  The  Corporation  of 
Bury  St.  Edmunds  v.  Evans  (3). 

It  is  impossible  to  conceive,  if  the  defendant  or  Uiose  under  whom  he 
claims  had  any  such  right  as  i^  contended  for,  that  there  should  never  have 
been  any  such  exercise  of  it  as  would  have  shown  perception,  or  something 
tantamount.  I  am  clearly  of  opinion,  therefore,  that  the  plaintiff,  as  im- 
propriate rector,  is  entitled  to  tithe  of  these  seven  acres  of  land,  unless  some 
stronger  defence  be  set  up  than  mere  non-payment. 

As  to  the  evidence  of  the  lessees  of  these  tithes,  that  Mr.  Clieveland-  (a 
former  impropriator)  had  told  them  that  this  land  was  tithe-free,  (which  is 
brought  forward  to  give  this  defence  the  appearance  of  not  being  merely 
ffon  decimando,)  I  must  observe,  it  is  most  extraordinary  that  none  of  the 
instruments  signed  by  Mr.  Clieveland  say  one  word  of  this ; .  and  I  think 
therefore  that  such  evidence  unsupported  by  those  instruments,  is  too  slight. 
But  suppose  Mr.  Clieveland  had  said  so,  it  might  have  been  in  ignorance, 
and  the  law  would  not  allow  him  to  give  evidence  to  destroy  his  right ;  and 
I  mistake  this  case,  if  any  stress  ought  to  be  laid  on  such  a  declaration  by 
him.  N 

The  lease  from  the  bishop  of  Dromore  executed  in  1801,  excepting  the 
land  in  question,  is  certainly  more  decisive  evidence  than  Mr.  Clieveland's 
declaration ;  but  it  is  impossible  to  think  that  the  bishop  meant  by  that  ex- 
ception to  acknowledge  that  the  lands  were  tithe-free,  or  that  the  title  to 
tithe  was  in  some  other  person  j  for  there  might  have  been  many  good  rea- 
sons for  such  an  exception  :  such  as  a  wish  to  take  them  into  his  own  haxuls, 
or,  in  a  case  of  doubt,  not  to  involve  his  lessee  :  and  it  is  not  many  yean 
afterwards  that  he  files  this  bill  (1809).  The  conversation  and  lease  there- 
fore are  as  nothing  in  this  case. — (Having  re-stated  the  point  on  which  the 
question  depended,  and  observed  that  the  grant  of  the  land,  without  more, 
was  rather  negative  evidence  against  the  supposed  grant  of  the  tithes,  his 
lordship  concluded  with  saying,)^!  am  of  opinion,  therefore,  that  in  fact, 
and  in  law,  this  defence,  in  the  absence  of  other  evidence,  is  nothing  more 
than  a  plea  of  non  decimando,  and  as  such,  not  an  answer  to  the  plaintiff's 
claim. 

Wood,  Baron.  I  am  sorry  to  be  compelled  to  differ  frqm  the  rest  of  the 
court,  as  I  <lo  in  the  present  case. 

I  freely  admit,  that  if  the  cases  of  The  Corporation  of  Bwnf  St.  Edmutuis  v. 
Evans,  and  Nagie  v.  Edwards,  be  founded  on  the  law  of  the  land,  I  should 
have  nothing  to  say.  Bnt  it  is  those  very  decisions  which  I  combat,  and 
that  because  they  are  not  founded  on  rational  and  legal  principles.    They 

hold 

(1)  Ante,  p.  421.  (3)  CoDyn,  643.    Anie,  p.  72. 

(2)  3  ADStr.  702.    Ante,  p.  427. 
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18141.  hold  a  doctrine  wbich  would  be  productive  of  infinite  miscliief  and  injustice 
to  every  subject  of  this  country,  by  depriving  them  of  their  rights,  c^erived 
by  succession,  after  long  cnj^ymcot  by  their  ancestors. 

This  question  is,  whether  a  grant,  from  persons  capable  of  granting,  shaH 
not  be  presumed  iVom  the  fact  of  long  enjoyment ;  slikI  it  is  on  that  general 
principle  that  1  differ,  if  long  usage  be  sufiicient  to  raise  such  a  t^resump- 
tion  in  all  other  cases,  why  not  iu  the  case  of  tithes.  There  I  take  my 
stand. 

It  is  a  most  important  question  for  the  publie,  and  particularly  so  to  thef ' 
landholders ;  and  therefore,  1  shall  take  the  liberty  of  entering  into  a  review 
of  all  the  cases,  and  expressing  my  decided  dissent. 

The  principal  decision  is  that  of  Nagle  v.  Edv:ard$,  ki  1796,  and  that  i^ 
similar  to  the  present  $  I  may  say,  it  is  precisely  th^  same.     There  the 
chief  baron  (Macdonald)  says,  that  *'  It  is  clear  the  defence  of  a  grant  to 
be  presumed  from  non*payment  of  tithes,  could  never  be  set  up  in  any  shape 
against  an  ecclesiastical  rector :  and  that  "hatever  doubt  there  may  at  first 
have  been  on  the  poitit  of  a  lay  impropriator*  having  the  same  advantage^ 
three  successive  dedsions  upon  it  have  fhlly  established,  that  there  is  no 
difference  between  a  lay  and  ecdesiastical  rector.**    On  that  I  shall  observe^ 
that  the  difference  is  very  great;  ibr  a  spiritual  rector  could  not  alienate, 
and  therefore  it  would  be  absurd  to  presume  a  grant  against  liim ;  but  tbi9 
is  not  the  case  with  a  lay  impropriator.    Tlie  first  case  cited  in  support  of 
th6  doetrine  in  Nagle  v.  Edwards,  is  Bemonr  v.  Olwe  (I),  but  there  was  no' 
grant  set  up  there.    The  plMntiff*8  title  was  admitted.     The  defence  was, 
that  the  land  was  exempt,  aS  being  parcel  of  one  of  tile  greater  monasteries  ; 
and  the  court  decided,  that  the  admission  of  the  general  right  put  the  de-' 
iendant  upon  proving  his  exemption  :   and  could  they  decide  otherwise  ?* 
That  case,  therefbre,  does  not  apply  to  this,  or  to  that  o£Naglk  v.  Edwards, 
for  it  does  not  decidb  that  long  non-payment  of  tithes  wHl  not  justify  pre- 
stBDption  of  a  grant  from  the  lay  rector.    The  next  is  Charlton  v.  Chari^ 
fdii<2) ',  and  I  do  not  deny  what  is  the  result  of  that  case,  that  there  can-' 
not  be  a  prescrtptioti  in  non  deeintando  set  up  against  a  lay  rector,  where  the 
fiefenoe  is  so  in  form  :  as  that "  neither  the  defendant,  nor  those  under  whom- 
he  claims,  have  ever  paid  any  tithe,  or  modus,  or  composition.**    Here  then^ 
the  question  is,  wheth^i' this  defence  is  iu  substance  a  prescription  in  aoit* 
dccmando,  for  it  is  certttinly  not  so  in  form.    It  is  quHe  a  diffbreUt  thing 
when  long  usage  and  enjoyment  is  set  up  as  evidence,  from  which  a  grant  is' 
tb  be  presumed,  and  which,  as  Lord  Mansfield  property  says  (3),  may  be 
evidence  distinct  from  a  grant.    '^  There  is  (says  his  lordship)  a  great  dtf- 
ferenoe  between  length  of  time,  which  operates  as  a  bar  to  a  claim,  and  that' 
which  is  only  used  by^  way  bf  evidence.    The  next,  and  most  material  case, 
is  that  of  1\e  OfrporaHon  of  Bury  St.  Edmunds  and  Wright  v.  Evans,  in 
^73^  (4).    In  that  case  the  defence  appears  to  be  put  loosely ;  but,  however 
that  may  be,  the  lord  chief  baron  says,  ''  Where  any  man  occupies  lands, 
which  came  to  the  crowA  by  the  dissolution  of  religious  houses,  by  virtue  of 
the  statute  31  Hien.  6.,  or  39  Hen.  8..  it  is  manifest  he  may  insist  on  a  dis- 
chai^  by  prescription ;  for,  (he  adds)  the  religious  houses  having  been 
capable  of  a  discharge  by  bull,  order,  or  prescription,  the  patentees  of  any 
part  of  the  }K>sscsstons  Mlonging  to  such  houses,  are  enabled,  by  a  special 
dause  in  the  acts,  to  enjoy  the  same  as  amply  discharged  from  tithes  as  the 
ecclesiastical  penon  did  on  the  dissolution.*'    Those  are  the  principal  cases  * 
on  the  subject  of  prescribing  against  a  lay  impropriator ;  but  they  have  been' 
fhllbwed  by  several  others*.    It  was  considered  law  in  the  case  of  Lord  Petre 
v.  Blencoe,  (in  1797)  (5).     There  the  defence  was,  length  of  non-clahn,  1)ie^ 
rectory  having  been  in  the  hands  of  laymen.    In  giving  judgment,  lord 
chief  baron  Macdonald  says>  *'  It  is  now  establiished  by  many  cases  too* 

firmly 

1/1)  BaQb.284.   ^ii/e,p.  24.  Homer,  Cowper,  108. 

(2)  Boob.  325.    .^!Nle,p,33.  (4)  Comyn,  643.    Ante,  ^,72. 

(3)  In  the  case  o(  The  Mayor  of  Hull  r*         (5)  3  Anstr.94S.    .^/€,p.467. 
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firmly  to  be  disputed^  tbaft  mere  non-payment  is  not,  even  among  laymeik> 
aay  answer  to  the  demand  of  tithes.  These  determinations  are  perhaps  to 
be  lamentecL  I  shoaki  have  liked  better  to  have  fouhd,  in  regard  totitbes» 
the  flame  principle  of  decision  which  regulates  the  title  to  every  other  lay^v 
fee.  If  non-payment  for  any  length  of  time  forms  no  presumption  of  a 
grant  of  tithes,  then  the  kngth  of  enjoyment,  which  in  all  other  ca^es  is  the 
best  po»ible  title,  serves  only  to  weaken  the  claim  of  exemption  from 
tithes,  as  the  difficulty  of  tracing  its  origin  is  increased."  That  argument, 
against  the  doctrine  n«^w  laid  down,  is  unanswerable,  although  the  chief 
baron  says  afiterwards,  *'  but  the  cases  prevent  us.  f^m  deciding  on  the 
gronnd  c^  such  a  presumption." 

Now  certainly,  if  decisions,  whether  right  or  wrong,  make  law,  these 
have  done  so ;  hot  1  contend  against  them,  as  I  have  a  right  to  do,  because 
I  hold  a  different  o(Mnion.  Judges  cannot  legislate,  nor  have  their  jodg- 
meats  the  force  of  law,  and  if  &ubtfal,  they*  should  be  exaeoined  to  the 
bottom>  that  it  may  be  seen  whether  they  are  founded  in  jmtke  and  the 
law. 

la  the  case  ciJ^nnUg^  v.  L$tH8  (1),  Lord  Chief  Baron  PARSBa  has  cer^- 
tainly  caivied  this  doctrine  of  non-presumption  a  great  way;  he  says, 
**  The  instrument  or  deed  of  exemption,  or  alienation  or  discfaiarge,  ought 
to  be  produced.  But  then  it  is  objected,  shall  a  man  be  liable  to  pay  tidm, 
if  he  loses  his  deed  of  discharge  or  alienation^  so  as-  not  to  be  able  to  give 
any  legal  evidence  of  it  >  I  am  afraid  he  wML**  But  in  tlie  case  of  Panihaw 
T.  Rotkeram  (2),  it  is  said  by  Lord  Keeper  Henlbv,  w^o  also  holds  it  to 
be  necessary  to  produce  the  deed  of  exemption,  **  Ivwould  not  be  nnder» 
stood  as  if  a  judge  would  in  all  cases  expect  the  production  of- the  very^dted 
or  grant  -of  exemption,  but  the  best  evidence  the  nature  of  the  case  will  ad« 
mit.**  And  that  is  certainly  the  true  rule  of  law.  He  then  decides  that 
case  in  lavonr  of  the  prescription. 

Then  it  is  said,  that  there*  is  no  evidence  that  a  grant  ever  did  exist.  U 
may  be  impossible  to  give  such-  evidence  in  very  many  instances,  for  deeds 
will  perish,  and  witoesses  cannot  be  kept  alive  for  three  or  four  hundred 
years ;  and  it  would  be  monstrous  to  say,  that  the  proof  of  the  existence  of 
such  deeds  shall  not  be  supplied  by  evidence  of  kM^  usage  and  enjoyment. 

I  shall  now  proceed  to  show  how'for  the  courts  of  Iww  have  gone  in  pre- 
suming grants,  which  they havedone  from  the  earliest  times  : 

In  the  case  of  Crimea  v.  Smth,  in  Mth  Blfaabeth  (9),  where  the  validity^ 
of  the  impropriation  was  questionefl  because  a  vic^arage  had  never  been- en- 
dowed, according  to  the  condition  of  the  original  grant,  (and  that  appeared 
from  the  grant  itself)  it  was  held,  that  it  should  i>e  presumed  that  the  vi- 
carage, in  respect  of-  continuance,  was  lawfolly  endowed ;  and  the  court 
said,  '^It  would  be  a  dangerous  precedent  to  exanlaethe  originals  of  ins* 
propriations  of  parsonages,  imd  the  endowments  of  vicarages,  for  that  the 
originals  of  them  in  time  wilt  perish."    So  that  here  we.  are  told- we  may* 
presume  every  ihii^  from  continuattoe>  and  why  not  a  grant  of  tithes.    In 
Bedle  ▼.  Beard  (4),  also,  objections  being  taken  to  the  title  to  an  advowson, 
it  was  resolved,  that  in  respect  of  the  ancient  and  cootunied  po^sessfon,  it 
should  be  intended  that  there  was  alav^l  grant  of  the  kingin  foe,  and  that 
all  had  been  done  which  might  make  th6  ancient  impropriation  good,  and- 
that  because  (as  it  wais  said)  records,  letters-patent  and  other  writings  con^ 
sume,  (ff  are  lost  or  embezzled ;  for  otherwise  ancient  and  long  possessioo' 
would  hurt  flie  titieof' the  owners  of  the  reetory^    There  It  might  have  been 
objected,  that  the  crown's  grant,-  being  matter  of  record,  oonld  not  be  pre- 
scribed for ;  and:  if  you  may  prescribe  against  the  crown  itself,  why  not 
against  the  grantees  of  the  crown  ?  The  principles  of  those  cases  are  equally 
applicable  to  the  ca?^  now'  befose  us.     [His  lordship  then  took  aminute 

view 
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view  of  the  cases  of  The  Kmg  ▼.  Carpenter  (\)  ^77ie  Mayor  of  fiuli  v. 
Homer  (2)^Poweli  v.  MiUbanke  (^)^Oxenden  v.  Skimner  (4) -in  which 
last  Lford  Kenyon  said  he  must  tell  the  jury,  that  from  a  possettioo  of  two 
centuries  and  a  half  they  might  presume  any  conveyance  from  the  dean  and 
chapter ;  and  he  was  of  opinion  that  the  tithes  did  pass,  although  there 
were  no  words  of  conveyance  of  the  tithea--and  Lady  Dartmouik  ▼.  th" 
berte  (5),  as  having  established  the  principle  of  long  usage  and  enjoyment 
l>eing  presumptive  evidence  of  grant.] 

There  is  another  case  whidi  I  consider  very  important.  It  is  that  of 
Read  v.  Brookman  (6),  where  the  question  was  on  demurrer,  whether  a 
deed  might  be  pleaded  as  lost  and  destroyed  by  time  and  accident,  instead 
of  with  a  prqferi,  which  had  altvAys  been  considered  indispensable.  It  was 
at  that  time,  therefore,  thought  to  be  an  insuperable  difficulty,  and  tlie  court 
gave  the  question  great  attention  }  when  seeing  how  modi  it  would  i^H**** 
against  reason  and  justice,  if  not  allowed,  they  admitted  it  on  a  principle  of 
necessity,  contrary  to  the  rule  and  acknowledged  practice.  If  then,  in  fa^ 
vour  of  reason  and  justice,  the  rules  of  the  other  courts  are  made  to  liead  to 
necessity,  why  should  this  court  slotte  persist  in  an  exemption  in  favour  of 
tithes,  against  the  common  right  of  the  land-owner.  Ttuti  this  doctrine  of 
the  court  of  exchequer  has  not  given  satisfiiction  in  the  other  courts  of 
Westminster  Hall,  may  be  inferred  from  what  was*  said  by  Lord  Bf  a^s^ 
piELD,  in  the  case  of  Pramklin  v.  Uolme»  (7),  wherehi  his  lordship  dediwed, 
that  he  was  not  satisfied^with  the  doctrine,  that  a  conposilioQ  real  cophl 
not  be  proved  by  presuming  a  grant  before  the  13th  Eliz.^  and,  for  that 
reason  alone,  mode  the  rule  for  a  new  trial  al>solote. 

So  also  in  the  case  of  Rose  v.  Calland  (8),  the  Lord  Chancellor  Lougr- 
BOBouoB  expressed  himself  dissatisfied  with  this  doctrine  of  the  coort  of  Ex- 
chequer, of  non-presumption  of  grant  against  a  lay  impropriator.    There 
remains  one  other  case,  which  wad  before  this  court  in  1743,  only  four. years 
after  ihe  case  of  The  CorporatUni  of  Bury  v.  Evomb,  and  is  reported  in  GwilUm, 
that  is  Faruhaw  v.  More  (9).    It  appears  that  no  judgment  was  then  given  ; 
and  I  cite  it  merely  for  the  strong  opinion  expressed  against  this  doctrine 
by  Baron  Glakkb.    The  lord  chief  baron,  indeed,  says  there,  that  **  A  grant 
is  not  to  be  presumed  because  it  is  against  the  canons."    What  that  means 
I  do  not  know.  He  adds,  **  that  such  doctrine  is  not  inconvenient,  for  grafts 
of  tithes  may  be  preserved  by  enrcdment.*'    But  will  enrolment  preserve 
them  against  fire,  or  from  being  taken  away  ?  He  also  says,  *'  An  act  of  par- 
liament was  attempted  to  rem«ly  this,  by  sir  George  Heathoote,  about  fif- 
teen years  before,  which  miscarried."    I  hope,  if  another  act  of  pariiament 
should  be  thought  necessary^  that  it  will  not  again  misoany.     Baron  Ca&- 
Txa  was  of  the  same  opinion,  it  is  said,  citing  Benton  v.  Olitoe,  which  I  liaye 
already  shown  has  nothing  to  do  with  the  question  \    Baron  RbtW<jlos 
doubted ;  but  Baron  Claekb  thought  it  a  roost  important  question  to  be  re- 
considered, and  he  says,  that  '^  though  the  authorities  against  sudi  a  pre- 
.  scription  are  very  great,  yet  the  reason  of  them  grows  weaker  every  day." 
That  is,  as  the  period  of  the  reformation  becomes  more  distant.    He  adds, 
that  no  care  can  always  preserve  grants,  and  expresses  himself  altogether 
dissatisfied  with  the  doctrine,  because  the  reason  of  the  thing  is  stroQg 
against  the  authorities  \  and  that,  **  although  authorities  ought  in  general  to 
prevail,  for  convenience  and  the  security  of  property,  yet,  in  this  particular 
case,  those  objects  would  be  more  promoted  by  overturning  than  pursuit^ 
these  resolutions,  which  have  been  of  real  disservice  to  the  clergy,  by  en-* 
couraging  them  i9  bringing  bills,  on  the  bare  chance  of  the  defendant's  fail- 
ing to  support  his  titte  to  exemption.*^    On  all  these  grounds,  I  am  of 
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opinioQy  that  in  this  case  a  grant  from  the  lay  impropriator  ought  to  be  pre* 
somed. 

There  is  also  another  objection,  for  it  i^ipears  to  me,  that  this  is  a  case 
19  which  the-plaintiflTs  right  is  barred  bj  the  statute  of  limitations,  82  Hen. 
8.  c.  2,  sec«  7,  ^hereby  impropriations  are  put  on -the- same  footing  in  the 
tef^poral  coiir^.-'with^other  inheritances.  In  1st  Institutes,  vol.  1.  lib.  2. 
c.  12. 169  a.  sir  Edward  Coke  says,  that  ''tithes  or  other  ecclesiastical  du- 
ties, that  came  to  the  crown,  by  the  statutes  27  Henry  8,  SI  Hen.  B, 
97  Hen.  8«/and  tst  Edw.  ^,  are  by  these  statutes,  and  32  Hen.  8, 
and  1^9ad  l^P.  &M.J  in  the  hands  of  laymen,  temporal  inheritances, 
ai^dysbali  l}^Vccounted  assets,  and  husbands  shall  be  tenants  by  the  curte- 
sies, find  wvee  endowed  of  them,  and  shall  have  other  incidents  belonging 
to  tpyyn£^nhefit»iyes."  They  are  theiefoite  baired  and  bound  by  the 
statfUli^f  }i9iitation#,,as  other  tenementsof  hereditaments  are.  The  words 
^  the  ad  are^  "  where  any  person  entitled  to  any  interest  in  tithes,  &C.  shall 
hererea^r  fortune  to  be  dissieised,  deforced,  wronged,  or  otherwise  kept. 
Or  pi)(|rom.((b98e,wof«)i  are  applicable  to  retainer^)  "  their  lawful  inherit* 
a^^,  estate^  seizin^,  jiossession,  occupation,  term,  r^t^  or  interest,  of  in  or 
to !any  parcel  thereof  (that  i8»  any  part  of  the  impropriate  rectory,)  by  any . 
otber  person  pretending  to  have  interest  or  tide  in  or  to  the  same."  Now 
tf^esc  lithea  qpaaued  for  as  parcel  of  the  impropriate  rectory,  from  which 
the  inipropiil^tor  hfs  bean  kept,  and  retainer  is  possession,  within  the  mean- 
ing of  the-itQt,f^  much  aa  if  there  had  been  actual  {lernancy.  Tithes  are 
not  casoal  profits^  ^t-  annually  renewing  and  increasing ;  and,  if  they  are 
withheM,  the  amount  can  be  ascertained.  It  is  a  common  tiling  to  buy 
tithes  of  th^  mipropriatori  to  go  with  the  land,  and  then  the  land  becomes 
tith^ficee^aaa  notyng'more  is  heard  of  the  tithes;  1  thifdc,  therefore,  that 
this  is  a  case  to  vbicb  th0  statute  of  limitations  applies  ^  and  if  the  plaintiff's 
legal  Bight  be  barcad'by  it,  he  can  have  no  remedy  in  equity. 

These  are  obaaryations  which  have  occurred  to  me  on  the  general  doc- 
trine'of  the  fase«  ^-wlU  now  consider  the  particular  circumstances.  Pre- 
sumption of  a-grant  woidd-  not  be  justified  by  mere  non-payment  of  tithes ; 
bat  it  is  carried  further  m  this  •case.  It  appears  the  prior*a  lands  were  sub- 
ject to  tithea  at  the  dissolution,  for  this  was  one  of  the  lesser  monasteries. 
Th^  were  afiterwai^s  conveyed  to  sir  John  Packington,  and  in  that  convey- 
ance they  vf^  said  -to  be  subject  to-  the  payment  of  tillies.  He  may  foirly 
be  said  to  be  at  that  time  impropriator ;  although  it  does  not  appear  when 
he  became  entitled  to  the  rectory.  These  lands  were  afterwards  conveyed 
away,.by  persons  claiming  under  sir  John  Packington,  to  persons  under 
whom  -  the  defendant  daims ;  and  what  is  there  to  raise  the  presumption 
that  the  tit^s  were  ^not  convoyed  with  the  land }  Then  three  leases  are  pro- 
duced of  this  impropriate  rectory  5  and  ene  must  suppose,  that  the  lessees 
would  have  taken  the  tithes  of  these  lands  if*  their  leases  had  authorized  it, 
yet  there  is  no  evidence  that  they  ever  did.  In  addition  to  all  this,  there  is 
in  the  decU^^on  of  Mr.  Ciieveland,  who  was  at  one  time  an  impropriator 
of  thU  jeolory ,  that  these  lands  were  tithe-free }  meaning  clearly,  that  they 
rJ^\  Bfd>le  to  pay  tithesy  and  not  as  being  merely  esmmpt  from  belong- 
^ '  4^e  abbey.*  Then,  in  some  of  the  plaintifTs  own  leases  of  the  tithes 
rectory,  he  makes  an  express  exception  of  these  lands.  This  case 
the^  i^^KeanOt  stand  solely  on  mere  non-payment  of  tithes,  and  is  therefore 
mubl^  ^l^nger  than  t)iat  of  Nag/e  v.  Edwards^  where  there  was  no  evidence 
of  thik  lirndft  c^i^iag  exemption  ever  liaving  been  united  to  the  impropriate 
rectory^  and  hece  we  have  at  least  sufficient  evidence  to  presume  it  On  the 
ground,,  therefore,  of  there  being  evidence  to  other  points  in  this  particular 
case,  which  strengUiens  the  prescription,  as  well  as  on  the  geneml  princi- 
ples,' I  think  there  should  be  a  decree  for  the  defendant,  unless  the  rector 
asks  ali  issue,  ' 

GaAHAJi,  B«  My  miud  had  been  long  in  suspense  on  this  case,  hut  on  very 
diferent  grounds  -,  an4  my  opinion  does  not  make  it  necessary  for  me  to 
disturb  the  manes  of  the  learned  and  venerable  judges  who  have  formerly 
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1816«         fiat  in  this  court    The  inclinatioa  of  my  ipipd  is  witb  the  decUIons  wUek 
UKADE         i^y^  I^QQ  pronounced,'  as'  I  thinks  with  great  propriety^  on  the  cases  that 
hav€^  ^^en  sp  often  considered  by  ^he  court.    I  shall  not  go  further  back 
t]ian  the  ca^  of  J^ury  St  Edmunds  v.  Evani^  wherein  all  the  former  autho- 
rities were  reviewed.     There  is  a  slight,  but  not  very  material  difi(prence» 
in  the  report  of  that  case  in  Gwillim  and  in  Wood.    The  defence  set  up 
there  was  precisely  the  same  as  here,  and  the  arguments  now  used  by  my 
brother  Wood,  were  then  brought  forward  in  support  of  it.     The  court, 
in  that  cas^,  h^ld  that  lay  impropriators  were  on  the  same  footing  with  cc- 
clesias^cal  rectors :  the  statute  ha^  given  them  the  same  remedy  in  the  spi« 
ritual  courts  :  and  in  many  cases  they  sustain  the  same  characters.     The 
Lgrd  Chief  Baron  Cciif  yns,  therefore,  treats  such  a  plea  as  hardly  deserving 
notic^..    And  surely  no  man  in  bis  senses  would  plead  non  de(dfnando  beyond 
living  n^emory.  in  that  form,  when  he  might,  by  showing  usage  for  a  num- 
ber of  years,  set  up  thereon  a  presumed  grant  -,  but  tha^t  cannot  be  done  ^ 
for  it  is  in.  all  cases  necessary  to  ^ho.w  some  traces  of  a  grant,  to  supppr^ 
such  a  presumption,    In  the  ct^se  of  Jannmgi  v.  JUttis  (1)  there  was  the 
afLtti^i  plea ,  and  J^^iord  Chief  Barpn  CAa«j£j(,  towards  the  conclusioa  of  his 
judgment,  saysj  that  a  grant  caimot  be  presumed  unless  some  deed  be  pro- 
duce^ j  meaning  that  some  reason  should  be  giv^  for  its  uon-productiou, 
pr  .somQ  traces  of  its  existence  shown.    But  then  we  arq  (e(erred  tq  the  case 
of  Fanshaiof  v.  Roiheram  (^)»  as  if  Lord  Keeper  Hknlby  had  differed  ^m 
Lord  Cbi^  Biurou  P^BKBft..    That  must  have  been  a  very  difereut  case 
from  th^  other  i  a^id  although  it  does  not  appear  in  what  character,  or  under 
what  tUle,  the  rector  sued,  the  defendant  might  have  been  entitled  to  tllbe^ 
in  pernancy^  for  the  term  possessed  is.amibiguQiis.    The  Lord  Keeper  doe^ 
indeed  intimate  a  doubt,  ^  to  the  reason  gf  the  rule  of  there  being  no  pre- 
acriptioq  in  nfin  d^dmando  against  a  lay  impropriator,  but  he  expressly  holds 
himself  bound  by  the  decisiona } .  and  the  aulhontjr  of  that  case  is  in  general 
against  pl^as  which  haye  the  ^ect  of  non  decimando,  and  is  consistent  whh 
the  law  of  this  court.     And  as  Lord  Keeper  Usnlky  felt  that  the  doctrine 
qf  disallowing  the  plea  of  non  dedmanda  w.as  well  established^  he. must  ajso 
have  perceiv^  the  absurdity  of  admitting  it,  in  substance,  under  a  i^ere 
qbajige  of  fynn.    As  tp  whi^  was  said  in  th^  casQ  of  the  necessity  of  pro- 
ducing the.  grfint  on  setting  up  sach  a  defence,  this  court  does  UQt  re<^uir^ 
that  the  dped  of  exemption  should  be  actually  produced  5  but  t^ere  must  be 
evidence  of  the. former  existence  of  such  a  deed^  and  some  reason  ^own» 
from  loss  or  otherwise,  why  it  cannot  be  produced* 

In  the  case  of  Scott  v.  Airey  (3),  tho  distinction  was  taken  between  the 
pernancy  of  tithes  and  mere  non-payment  So  also,  in  the  case  of  Oxead0» 
V.  SAinner,  the  tithes  never  had  formed  part  of  the  rectory.  Those. casea* 
therefore,  do  not  militate  with  the  rule,  that  the  defence  of  a  presumptioii 
of  grant  from  the  impropriator,  cannot  be  supported,  by  simple  non-payment 
of  tithc^^  It  certainly,  struck  mfe  at  first,  that  the  plaintiff  had  stated  Us 
title  too  generally;  but  that  statement  is.  so  clearly  borne  out  by  evidence 
of  pernancy,  that  the  defendant  is  called  .on  for  an  answer. 

Then  wbat  answer  has  he  given  ?  I  had  originally  tliougbt»  with  mj 
brother  Rig0A]u>s>  that,  the  defence. wasj  that  these  lands  were  tithe-free> 
•en  the  notion  that  they  were  privileged  lands;  hut  finding  that  such  a.de* 
fence  must  be  unavailable,  tbe  dcjfeQdant^  counsel  have  taken.  &  different 
course.  .1. 

It  is  not.  proved  when  the  re^rtory  was  granted  ;  but.ia  thed4th£leiu  8., 
the  site  of  the  house  of  the  Austin  Friars,  which  was  seven  acres  an4  ahalO 
the  lands  now  in  question,  was  granted  tq  Pye  aad.Brown.  Tiier^  is  no 
nientipn  madp.ia  that  grant  of  tithes,  and  they  appear  to  have  belonged  at 
that  .time,  to  an  eqdesiaaiical  body,  and  tberefose,  could  not  then  have  be^ 
granted  by  the  crown.  In  the  2d  of  £dw.  6,  this  land  v^as  by  them  con- 
ned, by  the  same  deaeriptioo,  to  sir  John  Padungton ;  bot'  there  also  th6re 
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Ss  no  trace  of  fhe  tidies\)ehig  gnsited^aMioagh  ^lit  is  the  groutaci  on  wlkich  the 
presBinption  is  to  rest.  In  tiie  4th  Edw.  6.  there  Was  some  doobt  of  the  vali- 
dity of  the  grants  and  the  grantees  were  oaflled  on,  by  mrefadat,  to  show  their 
title ;  when  fliese  lands  we)pe  found  to  haVe  been  conveyed  to  the  Littleton 
family ;  buf  sUtl  nothing  is  said  of  tithes.  There  is  not,  therefore,  any 
unity  of  possession  proved  3  and-  if  we  were  to  send  this  case  to  a  jury,  imder 
these  drcumistances,  on  the  ground  of  a  presomptmn  of  a  grant  of  the  tithes^ 
we  should,  by  so  doing,  strongly  prejudice  their  minds  in  favour  of  tlie  de- 
fendant There  is  not  a  single  document  or  other  evidence  prodnced,  to 
show  thtit  the  tithes  were  ever  considered  (o  belong  to  the  defendant,  and  it 
rests  entirely  on  non-payment  y  and  although  non  payment  might,  in  some 
circumstances,  be  made  by  evidence  to  resemble  ][kerhancy.  In  this  case  no- 
thing like  it  has  been  shown  y  for  th^  supposed  disclaimer  of  the  imprd* 
prtator,  and  the  exception  in  the  leases,  annmnt  to  nothing,  as  there  are  va* 
rious  ways  of  accounting  for  such  drdUmstanc^s.  1  think  there  Is  no  ooca*- 
sion,  therefore,  f>r  any  further  inquiry. 

TffOMSoif,  C.  B.  The  only  «luedtion  retoiainingis,  as  to  the  tithes  of  the 
Friars  lands  -,  and  it  Fs,  whetheif  non-payment,  supported  by  the  the  circum* 
stances  of  lliiff  case,  is  sufficient  ground  for  inferring  a  grant  of  the  tithea 
from  some  former  impropriatoi^  to  souK  foiwer  owner. 

UndoubCedly,  if  such  a'gfant  had  esdsted,  the  defence  woidd  not  have 
been  a  priescrfption  in  non  £timando ;  but  stiH  the  question- will  be,  what  is 
to  be  considered  sufRcien^  evidence  of  sueb  grant.  Mere  non-payment  would 
deaiiy  not  be  such  eVld^nfce.  Retainer  atone;  amounts  to  nothing  more 
tlian  non  dlBtmati^o', 

Thecase^  wlifeh  a,)re  to  be'f<Mind  on  this  subject  ought  not,  certainly,  t6 
be  If^htly  treated  -;  they  ^ere  decided  by  very  able  men  $  aAd  having  c^ten 
come  iind^r  the'cotisidenttioni  of  the  court,  tkey  have  ahntfs  beiia  held  to  foe 
law.  Though  soihe  judgf^  dseMiev^  mayhlive  e^cpresseda  disapprobation 
of  those  cases,  yet  f  atn  not  awdre  of  aii]^' counter  decision  ever  Iwihg  been 
madef,  and  until  they  ft^e  overtuitteU  by  ttie  highest  authority,  they  must  be 
the  law  of  this  and  every  other  court ;  for  I  kno^  of  no  distinction  between 
the  laW  of  one  Conk  ih'Weflftitiinifter  Hall  and  another,  as  it  regards  qdes- 
tiona  of  t^es.  The  LorrI  CnANOiitLOB  would  not  compel  a  purchaser  to 
take  a  title^  against  the'  case  of  NagU v^.  Bdwardi  (1)  *,  and LontNoa-^ 
minroroN  has  also  adliered  tO  thard<M:ision,  And,  iaRotkmim  v,  Famhaw;  it 
is  decidedly  settled  that  there  dfti'  be  no  pi^umptioh  against  aiay,  any  mom 
than  an  ecclesiasftcal  redtbr.  W^  do  nojt,  however,  say  that  it  in  in  all  such 
cases  necessary 'to  prdduce  the  grant ;  biit  it  most  be'shown  that  such  a 
gftint  did  exist,  by  oth^r  evidence  thim  mere  noni^paymeat.  It  is  «nalog0u8 
with  the  case  of  composHlon^real  <9),  whei^the  court  always  expect  efi^ 
dence  of  a  deed  having  exists  to  b6  given: 

I  remember,  id  a  cascf  which  ifas  argued  when  I  wtts  at  the  bar,  the 
court'  refused' to  graht  an  is8ue>  on  the  question  of  whethcfr  the  long  pay^ 
ment'  of  a  siim  of  money,  which  had  iieen  originally  stated  to  haVe  been  paid 
as  a  modtct.  Was  not,  in  fS&ct,  such  ah  usage  as  was  evidence  of  a  oomposi^ 
tion  real;  but  sent  them  dowd  on  the  viodtif.  llkat'was  the  case  of  Smith 
r,  Godddrd, 

Now  what  is  the  evidence  of  usage  here,  to  infer  that  any  such  deed  ever 
etiflted  ?  It  is  not  shWn  that  sir  John  Packingtoh  eter  conreyed  the  tithes 
Of  th^lahds;  or  ait' what 'precise  period  he  himself  had  them. 

The  defendants  to  the  crown  process  pleaded  a' title  by  conveyance  of  tlie 
land,  without  one  word  abbnt  the  tithes;  aAd  the  ioqdry  womd*  certainly 
have  ektended'to  the  tRh6s>  if  they  had  had- them :  fb^  so  "fer  from  neglect- 
ing thai  object;  the  crown  called  on  the  defendants,  by  the  same  record,  to 
aceokmt  for  theiK  possessing  other  lands  in  another  county  (Shrbpshi!te,)a»i 
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for  tithes  of  those  landAoko;  and  if.  they  had  bod  balih,  th^retore^  in  fhiB 
case,  it  is  probable  that  they  would  have  been  called  on  to  defend  both^ 

As  to  the  authorities  whkh  have  beeo  cited  where  the  doctrine  of  pre- 
sumption has  obtained,  I  make  ibis  observation.  In  all  those  cases  the  de- 
fence was  an  actnal.eojoyBient  of  tithes,  and  not  a  mere  retain^,.  ;  In  the 
•case  of  The  Mayor  ofJOngsto»'vpo»'Huily,  Horner^  although  the  plaintifiQi 
were  not  a  corporation  by  prescription*  a  grant  of  tolls  was  presumed.  But 
'that  was  «  case,  the  object  of  which  was  to  support  a  claim  of  right,  on  the 
grmmd  of  long  enjoyment*  it  is  the  same  thing  also  in  cases  of  right  of 
way,  defending  the  possession  of  the  thing  possessed,  and  referring,  in  sup- 
tport  of  it,  to  the  evidence  of  long  ei^oyment.  So  it  was  in  ScoU  v.  Airey, 
-which  b  distinguishable  from  all  the  cases  of  n«A  deeimando,  because  the  de- 
fendant-was in  actual  perception  of  'the  tithes,  and  they  bad  been  made  the 
enbject  of  fiimily  settlements,  and  had  been  received  in  specie.  Then  in  the 
case  of  Oxendoh  v.  Skinner  (1),  Lord  Kenyon  (having  the  abstract  of  the- 
title,  and  the  opinions  which  had  been  given  on  both  «idea>  before  him,) 
4ake8  the  same  distinction.  It  is  true,  he  says,  the  tide  cannot)  be  distuibed, 
'*  because  the  portion  of  tithes  had  been  severed  from  the  rectory  ever  sincei 
the  oonqnesi ;"  but^  he  adds*  '*  if  these  tithes  had  beeo  part  of  t^e  rector j|j  « 
tithes,  DO  time 'would  have  barred  the  rector.** 

In  tho  eaae  of  Jeuwmge  v.  LeUi%  (i),  which  l^ls  been  alluded  to,  a  Very 
elaborate  judgment  was  delivered.  There  the  land  for  which  the  c&emptlon 
was  elainied,  and  thetmproprtaterectory,  had  beeo  once  in  the  same  hands ; 
bat  it  was  hdd,  that  without  some  ei'ideooe  of  a  grant,  it  could  not  be  al- 
lowed to  be  presumed.  The  Lord  Chief  Baron  says,  **  The  non-payment  of 
4hese /tithes  to  ^e  plaintiff^  and  diose  under  whom  he  claims,  is  to  raise  a 
prcfciUMiitioa  lin  favour  of  the  defendaqt;.  and  granting  by  ftimily, settle- 
Bsnats,  and  levying  fines,  «nd  suffering  leooveries  of  them,  is  .to  strengthea 
that  pnesnmption.  Bat  still  jthe  (Mendant's  case  rests  upon  presumptipoi 
nnd  wftl«ot\give  his  huldlord  nay  titled  the  tithes;  and,  turn  this  case  in 
^4Mir  thoughts  as  masks  fia  you  i^ensci  it  willx:ome  to  no  more  than  a  nqn- 
dtdmando;**  and  so  I  say  heve. .  <  . 

lAs  anaUnstan^has  been  «ufk  to  -an /qpioiMn  saidrtp  «be  exptessed^l^y  the 
IiOfd  Qfaancellor,  ia4liaapprobatioa  of  the  c^fes  decided  in  thia.qfurt^  Jl  will 
nite4he«oase«of  .:S«nir9r'^i  Harvey  (Z),  whiqh  is  prgjbabjiy  the  latest  q^/m: 
ihe  subject.*  The  defence. there  .was,  a  retainer  of  the  tithes  by  the  occu- 
pied, for  man  than  -siacty  yean  before  the  doatk  of  the  plaintiff's,  predeces^ 
so^  *j  and  th&t  thne  was  probably  ^&od  on  4n  allusion  to  some  statuu.  of 
^limitations.  The  Lord  Chancellor,, in  his  judgment,  adopts  the  universal 
distinction  of.- actual  pernancy  and  mere  fejtainer,-  and  considers  that  the 
latter  case  is  no4  a  subject  tDj>e  decided  by  a. court  of  law,  unless  coupled 
^th  a  colour  of  title.  [His  lordship  read  the  judgment  reported  to  have 
•b^en  delivered  in  that  case.]  The  final  result  of  the  Lord  Choncellor'a 
4)|»iiH0U  seems  to  be,:  that  nutwiithstanding  the  doctrine  had  on  sonie  occa- 
sions been  brooght  into  question,  he.could  ^ot  rashly  depart  frQiu,  or  /dis- 
turb it  ;*  and  theicfore  decreed Athe> amount  :of  tithes  :  and' so  do  I,  oaost 
IjiearjUly,  on  th^.  present  occasion.  Nor  can  the  decided  cases  now  be  de- 
parted froju^  without  destroying  every  thing  like  certainty  in  the  law  of 
^tmea.  ,     « . 

Then,  with  reg^d  to  the  question-oo  the  statute  of -iimitatioas.  .  I  have 
never  before  heard  of  any  case  wheoeinthat  statute  wns^appiied  as*  a  bar  to 
^hi\]l  il^  this  court,  or  that  it  was.  more  applicable  in  the  instance  of  a  lay 
'than  an  eodesiastical  rector.  It  is  dear  to  me  that  th^  statute  32  Hen.  .0.  c.  % 
|)K)<ieeds  wbjoAy tMi  the  ffnvmtoi  dkiemn,  and  does  not, extend  to  mere 
tWitV^oldit^  or  refusal  to  pay  tithes.  The  eighth  section  is  quite  conclosive 
W  that  point.  It  gives  parties,  labouring  under  certain  incapadties  to  pro- 
secute their  rights  at  the  time  of  passing  the  act,  the  same  advantages  for 
-sfac  years  after  tte  removal  of  such  incapacities,  wiiich  they  might  have  had 

befbre 

(IJ  P9H,  Adi.  (2)  Am,  p.  1«.  <S)  A^.  p.  585. 
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Velbre  the  making  of  it    Now  it  is  dear  that  there  was  at  that  time  no  re-         iSld. 
medy,  by  suits  of  snoh  description,  as  a  common  law  rights  for  the  recorery       itKAoa    . 
of  tttiies,  such  remedies  haTing  been  given  by  the  subsequent- statates  of  the 
92  Hen.  8;  c.  7,  and  2d  and  Sd  Edw.  6^  c^  18 ;  but  those  statutes  have  no- 
thmg  to  do  with  suits  here*    There  must  therefore  be  a  decree  for  an  ac- 
count of  these  tithes,  as  prayed,  with  costs. 

Richards,  6.,  here  took  occasion  to  observe,  tlmt  the  opinion  said  to 
have  been  expressed  by  Lord  JLoonHBoaovon,  inT^oie  t.  Calland,  must  have 
been  altogether  eztra-judidal ;  for  that  it  was  impossible  that  any  such 
question  could  legitimately  .have  arisen  in  that  case.  There  could  have  been 
no  fair,  inquiry  before  the  master  trhetfaer  tfa&  land  was  titlie-firee/ because 
the  person  claiming  Che  tithes  was  not  before  the  courts  for  he  ^as  not  a 
party  to  the  record. 

«    T.  56Geo.S.  1816.    Dom.Proc. 
Bullemy  AppeilaDt.    Jktichel,  Respondent.     [4  Dow  P.  C.  2970 

2  Price,  399. 

nnH£  respondent  Michel  is  vicar  of  the  parish  of  Sturminster  Newton  in,  On  mi  itsue  di- 
-*-    the  county  of  Dorset  i  and  tl)e  appellant  Bullen  is  tlie  occupier  of  rected  to  try  a 
Bagber  form  in  that  parish.    Th^  question  was,  whether  a  certain  payment  f<)ni-MMb#, 
in  lieu  of  small  tithes  for  that  farm  was  or  was  not  a  modua.  .  ^^^^^Ull^^^) 

The  parish  contains  from  4000  to  5000  acres  oflanjd,  tlie  greater  part  of  ptored  by  the 
which  was  formely  under  the  plough ;  hut  now  tiie  lands  are  converted  into  eTidence  of  old 
pasture  or  meadow,  except  about  240  acres.    There  areia  the  parish,  seven  vcoom,  that  a 
fields  called  "  The  Common  Meads,*'  containing  about  120  acaes^  divided  4^|\^^^' 
into  small  allotments  held  in  severalty  till  the  hay  is.  cot,  after  which  they  ia^^arimbly  paid 
become  common  to  all  the  tenants  of  the  manor  of  Sturminster  Newton,  for  the  vicarial 
This  manor,  comprehending  the  greater  part  of  the  lands  in  the  parish,  and  M^^  ^^  ^ 
the  advowson  of  the  rectory,  formerly  belonged  to  the  abbey  of  Gl^tonbury,  ^^  ^^^  •'^^^ 
as  did  also  the  advowson  of  tlie  vicarage  from  the  time  of  its  endowment  till  ^^  ^^ne  vi- 
the  disaolution  of  the  monasteries  by  Henry  tl.  car  (the  re- 

From  1743  till  1800,  the  incumbents  wer&the  rev.  Henry  St.  Loe,  th%  spondcDt)  of- 
rev.  John  Bird,  and  the  rev.  WUliam  Butler.    T;here  was  no  evi<lence  that  ^^^''j^  '** 
any  tithes,  great  or  saiall^  had  heeapaid  ia  the  parish  during  the  memory  of  P^renuikiieBs, 

^  any  a  rate-paper, 

frpB  vhich  it  appearrdthat  the  whole  parish  had,  daring  the  fame  {leriod,  paid  rates  la  the  lame  way  in  liea  of 
Ticarial  tithes,  amounting  tog^er  to  68/. :  also  certain  entrifs.  withtwt  date,  bat  prored  to  be  of  the  hand- 
writiDlf  of  the  end  of  the  thirteenth  or  beginning  of  the  fourteenth  century^  in  a4»eok  called  the  Chartnlary  of 
Glastoolmry  abbeys  rit,  an  entry  of  the  ordination  of  the  bishop  on  the  appropriation  of  the  church  of  Star- 
Buaster  to  the  abbey  :  and  the  entry  immediately  following,  beginning  with  the  words  **  portions  of  the 
chnrcli  of  Sturminster  assigned  to  the  Yicarage  to  be  ordained  to  remain  in  the  same  for  ever,**  and  then 
ennmeratistg  the  sereral  articles,  with  the  value  of  each,  without  any  allusion  to  a  money  payment  in  lien  of 
the  tithes,  and  making  the  whole  Ttcarsge  of  the  clear  yeariy  value  of  9/.  12#.  5^1^.  This  entry  was  offered 
ana  oopyof,  or  extract  fh>ra,  the  endowment,  the  original  being  lost  The  book  whs  nrodoced  from  the 
mnniBMnt  room  of  the  marquis  of  Bath,  who  had  lands  which  had  formesly  belonged  to  the  abbey.  Besides 
entries  In  lirhieh  the  ablMy  was  eoaoemed,  the  book  contained  sereral  idlestofies,  and  a  great  deal  of  other 
miseeUaiMOOs  matter.  Ine  rate-paper  anjd  chartnlary  r^ected,  and  verdict  for  the  mod!M#.  But  the  court  of 
cxehcqnery  being  of  opinion  that  these  documents  ought  to  hare  been  admiited,  ordered  a  new  triaL  Proof 
for  appellMits  as  before »  and  the  rate-paper  and  entries  in  the  chartnlary  read  for  the  respondent,  iNuidcs 
other  docoments,  to  rebut  the  presomption  of  a  morfw.  Verdict  for  rrsitondenty  and  against  the  mo^  t  and 
■ew  trial»  raaved  for  on  the  ground  of  the  alleged  improper  admission  of  the  chartnlary  in  evidence,  refused ; 
and  appeal  to  the  lords  from  this  order  of  refusal. 

ObjiKtioas  to  the  admission  of  the  entries : —  lst»  that  the  book  did  not  come  from  the  proper  custody  ; 
8d.  that  the  endowment  itsdf  oonid  have  been  no  evidence  on  this  issue ;  and  if  it  could,  yet  the  entry  re- 
specting the  portions  assigned  to  the  vicav  did  not  purport  to  be  a  copy  or  extract,  and  was  not  good  secou- 
dvy  evidence ;  3d,  that  this  was  ret  imier  miiot  ncitu 

The  order  of  the  court  of  exchequer,  refusing  the  new  trial,  affirmed  by  the  house  of  lords,  on  the  grounds, 
1st,  that  the  entries  had  been  properiv  received  in  evidence,  the  custody  being  proper,  tiie  entries  being 
authentic  copies  of  instfumentv  of  which  the  originals  would  have  been  ^>od  evidence ;  and  ret  inter  alios 
metm  being  in  tliis  case  no  oljection ;  and  also  that  the  whole  of  the  rate-paper  was  proper  evidence  on  this 
particolar  issoe:  2d,  that,  supposing  the  entries  to  have  been  improperly  admitted,  tbe  verdict  was  war- 
rsnted  by  the  other  evidence,  and  that  it  sigftified  nothing  to  Miy  that  tlie  jury  might  possibly  have  come  to 
their  epoclorion  upon  the  ground  of  the  chartnlary,  because  tbe  object  of  an  issue  out  of  equity  was  to  satisfy 
the  coudenoe  of  the  court;  and  where  the  evidence  was  such  as  folly  to  satisfy  tbe  conscience  ot  the  court, 
a  court  of  equity  was  not  bonnd,  either  in  tithe  causes  or  others,  to  order  a  new  trial*  or  to  direct  an  issue  ori- 
giaaliy  at  all;  exerdsuig,  however,  a  sound  discretion  in  each  particular  case,  whether  to  do  so  or  not. 
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1816.       any  U?iog  penOD ;  .but»  dttring  the  ioonmbeneies  of  the  ihnefe'perapdfi  .men'' 
xxju.By       tionedy  eveiy  oocnpiet  of  land  in  tbt  parish  paid  a  eertain  moiiey*i8te  ixr  the 
amaU  tithes  of  the  whole  of  his  laod*  eicliisive  of  the  Cojomon  Mi^ods^  the 
occupiers  (rf which  paid  a  certain  other. diBtinct rate  for  the  metud^. 

The  respondent  was  institiited  in  1800,  and  accepted  tJie  rata-payneiits  in 
1800  and  180  J  i  \mt,  thinking  them  inadequate  to  the  value,  he  gave  notice 
that  they  were  to  determine  on  St.  Thonus's  day,  IBOi,  and  invited  the  oc« 
copiers  to  make  new.  compositions,  which  being  refused  and  the  paymeat  at 
the  tithes  in  kind  resisted,  he  61ed  his  bill  iu  the  exchequer  in  M.  T.  1804^ 
against  Bullen,  Williams,  Rabbetts,  Dashwood,  and  Atchison,  five  of  th9 
principal  occupiers,  prayixig  an  account  and  payment  of  the  single  value  of 
all  their  tithes,  except  com  and  grain.  The  defendants  fmswered  separat^y^ 
admitting  the  respondent's  tiUe  as  vicar,  but  insisting  that  the  payments  wei^ 
moduaet,  or  ancient  customary  payments  to  the  vicar  in  lieu  of  all  tithes  ex- 
cept corn  and  grain^  exclusive  of  certain  lands  opct^pied  by  Dashwood  and 
Atchison  in  the  Common  Meads,  the  tithes  of  which  wejre  admitted  .to  be  due. 

'the  cause  was  heard  in  Nov.  1800,  and  on  May  6,  1810,  it  w)is  decreed 
that  the  parties  should  be  referred  to  trials  at  law,  in  feigned  actions,  in  the 
nature  of  issues  upon  the  several  farm  moduses  laid  hy  the  defendants  in 
their  separate  answers )  and  an  account  was  ordered  of  what  was  due  to 
the  vicar  from  the  two  defendants  Dashwood  and  Atchison,  for  tithes 
admitted  to  be  due  in  respect  of  the  Common  Mead  lands,  the  other  thretf 
defendants  having  no  lands  in  the  Common  Meads.  The  vicar  procured  a  re- 
hearing of  the  cause  upon  that  part  of  the  decree  which  directed  issues; 
hut  the  court,  Jan.  22, 1812,  affirmed  the  decree.  The  form  of  the  sixth 
issue,  the  only  one  now  in  question,  was  as  follows,  vu.  ^*  Whether  from 
time  immemorial  the  occupiers  or  occupier  of  the  farm  and  lands  called 
Bagber  ferm  have  or  hath  paid,  and  have  or  hath  been  accustomed  to  pay, 
and  ought  of  right  now  to  pay,  to  the  vicar  of  the  parish  of  Sturmlnster 
Newton,  on  St.  Thomas's  day  in  each  and  every  year,  a  certain  modus  op 
ancient  customary  yearly  payment  of  5/.  3#.  4d.  for,  in  lieu,  and  full  sati^c- 
tion  and  discharge  of  the  tithe  of  hay  and  grass  seeds,  and  of  all  other  tithe- 
able  matters  and  things  (except  corn  and  grain),  yearlv  arisiAg,  grovring^ 
and  renewing,  upon  and  throughout  the  said  farni  and  lands  called  Bagber 
farm.**  And  it  was  further  ordered  that  the  appellant  should  be  plaintiff, 
and  the  respondent  defendant  at  law  in  the  said  issue. 

The  defendants  in  equity  being  plaintiffs  at  law,  had  an  opportunity  of 
setting  down  the  issues  in  the  order  most  advantageous  to  themselves,  and 
they  selected  the  sixth  as  the  first  to  be  tried,  being  that  of  the  defendant 
Bullen,  the  present  appellant,  whose  fsirm,  called  Bagber  farm,  eontaina 
1^6  acres,  3  rods,  26  perches,  and  whose  tithe-rate  was  62.  SW.  4d,,  being 
about  Sid.  per  acre.  The  record  next  in  order  was  that  of  the  defendant 
Williams.  The  issues  in  these  two  records  were  tried  at  Dorchester,  befove 
Mr.  Justice  CoAMBas  and  a  special  jury,  July  17  and  18,  1812. 

On  the  trial  of  the  issue  as  to  Bagber  farm,  Bullen,  the  appellant,  proved 
by  the  testimony  of  some  old  persons,  that  no  tithes  in  kind  had,  within 
their  recollection,  been  rendered  for  Bagber  £pLrm ;  but  that  the  above* 
mentioned  payment  had  been  annually  made  in  lieu  of  the  vicarial  tithes. 
Receipts  given  by  Mr.  St.  Loe  and  his  successors  were  produced  to  prove 
the  same  payment,  and  it  appeared  on  the  cross-examination  of  one  of  the 
appellant's  witnesses,  that  the  payments  for  the  rest  of  the  parish,  as  well 
as  for  iiagber,  were  collected  from  one  and  the  same  paper,  called  "  the 
rate-paper.'*  The  vicar  on  the  other  hand,  to  show  that  the  payment  was 
so  large  that  it  was  incredible  it  should  have  been  made  so  fer  back  as  the 
time  of  legal  memory,  produced  several  documents,  hereinafter  more  par- 
ticularly mentioned,  to  prove  the  value  of  the  vicarage  at  different  periods. 
TTie  respondent  then  offered  to  give  in  evidence— 1st, "  the  rate-paper," 
to  show  that  the  uniform  payment  in  lieu  of  tithes  was,  not  peculiar  to  Bag- 
ber, but  extended  over  the  whole  parish  I  2d,  certain  entries  in  a  booK> 
called  a  Ledger-book,  or  Chartulary  (hereinaftec  more .  particularly  men- 
tioned). 
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tidDed)  of  the  abbey  of  Glast^nbory,  brought  from  the  monimeiit  room  of  tOl^, 
the  nmr^nis  of  Bath  ;  9d,  certain  accoiitits  of  the  reeved  of  the  abbey  for  bullbn 
the  manor  of  Nk#tfm  (atebfbnml  in  the  cnstody  of  the  marquis  of  Bath), 
for  the  porpote  of  ihowiug  that  the  reeves  obtained  allowances  atid  ac- 
ipiittances  in  their  accounts  with  the  fibl>ey  for  various  articles  of  sfnall 
^thes  arising  from  demesne  lands  of  the  manor^  as  having  been  rendered  in 
kind  at  different  periods  subsequent  to  the  time  of  legal  meniory.  These 
three  lust  heads  of  evidence  wfcre  ri*jected  by  the  judge;  and,  the  evidence 
bein^  the  same  dli  the  second  tssue^  verdicts  were  fbund  od  both  recoMs  in 
favour  of  the  modtuei,  ' 

On  Nov.  10^  1Q12^  the  respbndent  obtained  an  order  of  court  to  6how 
^atise  why  a  new  trial  should  not  be  grahted^  ori  the  ground  of  the  rijeetion 
of  the  above  mentioned  evidence :  and  tense  having  l>een  shown  in  HilAry 
term  fbllowfng,  judgment  was  reserved  ;  and  the  chief  boron  (Macd6nald) 
havhig  iif  the  mean  titne  resigned,  the  matter  was  redargued  before  sir 
ViCABT  GiBBS^  his  succesSbr,  and  the  other  barons,  on  Feb.  *2l,  1814.  The 
objection  to  the  rate-paper,  br  rather  to  the  general  application  of  it,  was, 
that  the  other  payments  were  not  proper  evidence  on  the  particular  issue. 
The  reeves'  accounts  were  hot  at  all  produced  oii  the  second  trial.  The 
objections  to  the  chartulary  were,  1st,  that' it  did  not  come  from  the  proper 
custody  5  2d,  that  the  entry  could  not  be  received  as  secondary  evidence  of 
the  endowment,  not  purporting  to  be  either  a  copy  or  extract^  and  that  even 
tiie  endowment  itself  would  he  no  evidence ;  96,  that  at  any  rate  It  was  not 
admissible  evidence  between  the  present  parties,  being  res  inter  allot  acta. 
thk  Feb.  25,  1814,  the  chief  baron  (Gnsas)  delivered  the  opinion  of  tl)c 
court,  that  the  rejected  evidence  ought  to  have  been  received  5  and  a  hew 
trial  was  accordingly  ordered. 

-  The  cause  was  tried  on  March  18, 1814,  at  Dorchester,  before  Mr.  Jik- 
tice  Baylet  and  a  special  jury.  The  evidence  for  the  appellant  was  as 
follov^s : 

The  depositions  of  Amos  Chin  (a  vi^tness  who  had  been  examined  for  the 
appellant  in  equity,  atid  wa^  since  dead)  were  redid,  arid  proved  his  know- 
ledge of  the  farm  for  70'  years  ;  that  it  had  always  during  his  recollection 
consisted  of  the  same  parcels;  and  that.no  tithes  in  kind  had  ever,  to  the' 
witness's  knowledge  or  belief,  been  set  out  to,  or  demanded  by,  the  vicar. 
The  depositions  of  another  witness,  James  Castleman,  examined  in  equity, 
and  unable  to  attend  at  Dorchester,  were  also  read,  and  proved  his  know- 
ledge of  the  farm  for  sixty  or  seventy  years,  he  having  himself  occupied  it 
three  years,  and  always  lited  near  it  j  that  it  always,  during  his  recollec- 
tion, consisted  of  the  same  parcels  ;  that  no  tithes  in  kind  had  ever^  to  tlie 
witness's  knowledge,  been  paid  to,  or  demanded  by,  the  vicar  }  that  he  had 
heard  that  payments  had  been  made  to  the  vicar  about  Christmas  in  lieu  of 
the  titlies  of  the  parish.  Richard  Moore,  aged  7*2,  proved  that  he  had  col- 
lected the  payments  for  tithes  from  abotkt  thb  year  1780,  and  that  hi^  father 
collected  them  when  he  first  remembered.  He  proved  the  hand-writing  to 
about  sixteen  receipts,  for  the  sup>  of  5/.  3«.  4d,,  expressed  to  be  paid  by  a 
Mr.  Joyce,  a  foi*mcr  occupier  of  Bagber  farm,  and  other  succeeding  occu- 
piers, due  at  St.  Thomas's  dsiy,  in  different  years,  from  1754  to  1791,  most 
of  them  expressed  to  be  '*  for  a' year's  tithe,"  some  of  them  "  for  rates,"  or 
^*  rates  foi'  tithes,"  and  som^  generally  for  the  farm.  These  receipts  Com- 
prised the  rates  for  three  other  forms,  occupied  along  vidth  Bagber  farm, 
bnt  now  in  other  hands,  which  made  the  total  payment  lU  \4s.  6d. 

On  hi^  cross  examination  he  said  that,  on  the  Sunday  before  St.  Thomas's 
day,  he  always  gave  a  public  notice,  which  was  read  by  the  clerk  in  the' 
church;  ihkt  the  tithes  of  the  parbh  were  to  be  paid  on  the  2lst  of  Decem- 
ber; that  he  collected  for  the  whole  parish  from  a  rate,  and  that  the  papers 
shown  him  were  some  of  those  rates ;  that  the  whole  parish  was  under  theses 
moii^y  payments  $  that  wlieA  he  firtt  knew  the  parish  the  Common  Meads 
stood' by  themecflves.  He  proved  the  paper  indorsed  ''  The  rate  for  the 
tJommon  Meads*'  to  be  that  from  which  he  collected  the  rates  for  the 

Meads. 
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Meads.  Exanuned  by  the  judge,  he  stated  that  in  polkcting  the  rates  be 
made  no  distinction  bet!Mxeen  Bagber  fiirm  and  the  other  parts  of  the  parisk. 
He  believed  Mr.  Joyce  was  the  only  person  who  required  si  receipt  (his  pay^ 
ment  was  the  lai^stj.  In  general  the  payments  were^oely  madcad  oflM 
the  rate-paper. 

From  the  rate-paper  thus  referred  to  by  Moore,  it  appesaml that  the.  sum 
total  of  the  yearly  payments  was  irfiout  68Z.  exdusive  x>f  the  Mead  pay- 
ments, which  amounted  to  about  lOZ.  more,  making  stout. W^  in  the 
whole.  Of  this  evidence  by  the  appellant  it  waa  afterwi|rds  observed  hf 
Lord  Redbsoalb  that  it  was  not  conclusive,  bat  raised  a jMPesuiilpti6n  of  a 
modus  i  and  that,  as  it  was  proved  that  all  the  payments  were  mside  in  the 
same  way  as  this  for  Bagber  farm,  the  presumption  must  be  that  all  of  theoa 
were  mcHiuset,  or  that  none  of  them"^  were  so. 

To  rebut  this  presumption  the  respondent  produced  several  documents  to 
show,  as  already  stated,  that  the  payments  were  so  large  that  it  was  ioese- 
dible  they  could  have  been  made  so  far  back  as  the  time  of  legal  memory. 
But  first,  Richard  Moore  proved  that  he  collated  from  all  the  persona 
named  in  the  rate-paper,  in  the  same  manner  as  from  the  occupiers  of  Bag- 
bar  farm  ;  that  the  gross  sum  of  the  rates  remained  the  same,  though  the 
number  of  payments  was  afterwards  increased ;  that  he  collected  the  Com- 
mon Mead  tithe-rates  from  another  rate-paper  ;  that  most  of  the  lands  in 
the  parish  had  the  appearance  of  ridge  and  furrow,  as  i£ formerly  ploughed. 
Then  an  extract  from  Doomsday  book  was  read,  to  show  the  state  of  the 
parish,  and  the  value  of  land  there  at  the  time  of  that  survey.  It.  was  theo 
found  that  the  church  of  Glastonbury  held  the  manor  of  Newton,  consisting  of 
25  camcates  (that  is  to  say,  from  2,400  to  9000  acres,  the  contents  of  a  cani- 
cate  being  from  100  to  120  acres),  beskles  wiii<^  there  were  14  carncatea 
in  demesne  which  were  never  taxed.  There^were  at  4lhat  day,  as  at  present, 
three  mills,  and  only  sixty-six  acres  of  meadow*  'The  woods  were^  two 
miles  and  a  half  long,  and  one  mile  broad ;  now  there  is  scarcely  any  wood. 
The  whole  had  been  formerly  worth  30ib,  but  at  the*  time^of  the  survey  was 
only  worth  25/.  Eleven  camcates  were,  then  worth  7/.,'j[being  about  \\d. 
per  acre.  This  extract,  liOrdRBoasD^B  afterwards  observed^  proved  little 
<urcept  the  extent  of  the  parishi  :  i.u-    tj.  ..,   ^  .>    . 

.  In  order  to'^intt'dSuce  the  chnitidary,  •.CbaiiesxBMvea^xroved  a  search  in 
the  bishops  of  Bristol  sbd  Salisbury  V^egistriei'^lfi  did  ndt  appear  that  a&y 
search  had  been  made  in  jthe  hftigmeatattoa.offiqe)*  for  the  originid  endow- 
ment, or  a.  record  of  is,  and  that  none  wart<>  be .  found,  lipomas  Davis, 
steward  of  the  marquis  of  Bath,  pvoduotd  the  book  called  the  Chartulary, 
from*  the  mumment  room  of  >th^  marquis,'  who  was  proprietor  of  certain 
lands  which  bad  once  bebnged  to  the  abbey,  though  he  had  none  in  iStur- 
minster  Newton.  ThiaiiQok,  together  with  entries  relative  to  the  rights  of 
the  abbey,  contained  a  great  deal  of  miiscellaaeons  matter,  including  several 
idle  stories  ;  such  as  ais.aecouut  of  the  giants  who  drigtindly  inhabited  the 
British  is^d,a  gencaftogyief  4he  kings  of  Bc^land^  beginning  from  Adam, 
something  de  pandete  laMm,  a  calendan,  ^  list  of  'buUt  and  liceoccjE^  ^.  Then, 
after  an.dntryiOf.thfi  date  1888,  came* the  entries, -withoisl  date,  relating  to 
theappiopriaiioQ  of  thq  rectory,  and  endoifi^menl/of  the  visorage  of  Newton. 
The  first  wasi.enlatled  ^*  Ordioaeio  Dili  Epi.et  oa|)ituii  Sar  super  dona- 
€i««ie  et*^  app^opriadoiiS  E^l'sfc  de  Ny  wtoile  et  Siuifminstcr."  And 
then  fbllowed  the  ordimation ;  iuid  afifer  that]  With,  the  title  *"  Ordbiaiw  Fi- 
carie  dt  Sturminitre*'  prefixed,  came  the  second  entry,  supposed  to  be  a  copy 
or  extract  of  the  endowment,  stating  the  portions  of  -the  church  of  Stur- 
minster  assigned  (the  appropriate  technical  term  used  in'  ancient  endow- 
ments) to  the  vicarage,  to  be;  ordained  to  remain  in  the  same  for  ever. 
**  Porcoes  ecce  de  Stormynsir'  assignate  vicarie  ordiuade  in  end 
ppetuis  tepibs  durator  Mansu  cu  gardio  &  valet,  &c.*'  Theo  the 
several  articles,  with  the  annual  value  of  each,  were  separately  stated,  from 
which  it  appeared  that  the  net  annual  value  of  the  vicarsge  was,  at  the  time 
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of  the  ent>7,  9/.  12«.  6|d*  There  was  no  uMbtioii  m  it  of  any  money-pay-  1816. 
nent  in  lieu  of  tithes.  A  wteess  proved  the  hnad*9«nting  tobe  of  tbie  tipieojf  ^vllen 
the  l8t>  2d,  or  3d  Edwards*  or  about  thread  of  the  19th  or.beginaing  of  the 
14th  oentHuy.  The  taxation  of  pope  Nicholaf  (afterwards  mentioned)  proved 
that  the  endowment  itself  mlisi  have  been  made  before  1201 ;  and  thie  jndgey 
having  Qverroled  objections  which  had  been  urged  against  the  reading  of  Sie 
entries,  stated  to  the  jnry  that  the  entry  appeared  to  be  contemporaneous 
with  tfie  endowment,  and  was  material  evidence,  as  raising  the  inference 
that  sudLa  money  payment  as  that  now  contended  for  could  not  then  have 
ousted.  In.theearly  part  of  the  boolc  there  was  ap  index  or  summary  of 
the  contents,  entitled^  **  KaUmiar  Se^umUU  Operii"  in  which>  at  the  com- 
mencement of  the  enumeration  of  those  instruments  which  related  to  New- 
ton the  following  entry  appeared  *'  D<^ai  OrdvMnHa  Vkarii  ffywtonJ*  This 
entry  was  read  on  the  part  of  the  appeUaat*  but  it  did  not  seem  to  be  con- 
sidered as  of  much  weight  even  by-  Uie  appellant's  counsel. 

The  valor  or  taxation  of  pope  Nicholas  in  1291,  was  then  read,  by  which 
it  was  found  thitt  the  vicarage  of  Sturminster  Newton  was  then  of  the  esti* 
mated  yearly  value  of  .10/.,  and,  that  the  rectory  was  estimated  to  be  worth 
18/.  6t.  ed.,  making  in  the  whole  23^  Of.  Sd.  Of  this,  it  was  observed  by 
Lord  RjmX8DAi.B  that,  being  a  taxation,  the  estimate  must  be  suf^iosed  to 
be  rather  under  than  above  the  real  value.  A  writ  ad  quod  damnum,  di- 
rected to  the  king's  escheator  for  the  county  of  Dorset,  in  37  Edw.  3.,  to 
inquire  whether  it  would  be  to  the  prejudice  of  the  crown  to  licence  t^ 
eonveyanoe  in  mortnuun,  by  fliigh  Pembrigge  and  others,  to  the  abbey  of 
Glastonbury,  of  three  messuages  and  105  acres  of  land  in  East  fiagber 
<beiog  that  quarter  of  the  parish  in  which  the  appellant's  land  is  situate), 
and  the  inquisition  thereupon  taken  on  oath>  were  read*  whereby  it  appeared 
that  the  jury  were  charged  to.  inquii:e>  amongst  other  things,  how  much 
these  lands-  were  worth  by  the  year,  in  all  issues,  according  to  the  true  value 
of  the  same^  and  that  the  jury  on  their  oaths  assessed  the  value  at  2/.  2<.  8d., 
being  ^d.  per  acre.  8o  that,  as  was  afterwards  observed  by  Lord  Rbdbs- 
DAJUB,  upon  die  supposition  of  a  modus,  the  payment  of  5/.  3f .  4d*  being  about 
9$.  4d.  p^r  acre,  the  vicarial  tithe  alone  of  an  acre  of  Bagber  £Bkrm  must 
have  been  so  for  back  as  the  time  of  legal  memory,,  of  from  thi^^  to  four 
times  the  whole  value  of  an  acre  of  East  Bagber,  in  9IJ.  Edw.  3.,  which  is 
within  the  time  of  legal  memory.  The  general  ecclesiastical  purvey,  taken 
in  pursuance  of  an  act  of  parliament  in  26  Henry  8.^  was  .read,  whereby  it 
appeared  that  the  vicarage  of  Storminster  Newton,  with  the  chapel  of  Bag- 
ber annexed,  was  stated  to  be  of  the  c;lear  yearly  value  of  IG/.  lOr.  Oid.  .  A 
terrier,  returned  to  the  bishop^s  court  in  1784,  of  the  glebe  lands  bdopg- 
iag  to  the  vicarage  was  read,  to  show  the  quantity  to  be  sixty-five  acres ; 
the  annual  value  of  which,  in  26  Hen.  8.  ( 1536) ,  appeared  by  the  survey  of 
that  date  to  have  been  4/.  or  about  It.  dd.  per  anre., 

Upon  this  evidence  thejury  fqund  a  verdict  for  the  vicar»  and  against  the 
moduf.  The  records  of  toe  remaining  issues  were  withdrawn  by  consent, 
and  it  was  agreed  that  they  should  abide  the  event  of  this  cause ;  and  a  rule 
of  niti  prins  was  made  accordingly,  which  was  afterwards.  May  17,  1814, 
made  a  rule  of  court.  In  May,  1814,  the  appellant,  on  objections  stated  to 
the  admissibility  apd  relevancy  of  the  entries  in  the  charttdary,  obtained  an 
order  HIM  for  a  third  trial  of  the  issue  as  to  Bagbei^  farm }  but,  upon  cause 
shown,  that  order  was,  on  Jan*  26, 1816,  discliarged  :  the  court>  with  the 
exception  of  Mr..  Baron  Wood,  being  of  opinion  that  Uie  entries  had  been 
properly  read  in  evidence.  Against  this  order  of  dischaige,  of  Jan.  26, 
1816,  Bullen  appealed  to  the  lords,  praying  the  house  to  reverse  the  same, 
and  order  a  new  trial  of  the  issue  as  to  B^ber  leurm.  It  appeared  from  a 
statement  of  one  of  the  counsel  for  the  respondent,  in  answer  to  a  question 
Jbiy  the  Lord  Chancellor,  that  they  were  permitted  to  read  the  entries  in  the 
cbartulary  only  for. the  purpose  of  raising  the  inference  that  tithes  in  kind 
liad  been  paid  to  the  vicar  within  the  time  of  legal  memory,  and  were  pre- 
vented 
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vented  from  using  them  m  ethlenoe  df  iinendowmMt  williio  Icgnl  liiemory^ 
m  M>  on  Ihat  gtovod,  to  ii|}«ci  Um  (yreserlptlon. 

'   The  rentons  of  afitieiik  in  the  a|>pe11nnr8  enae^  sighed  XMt^  DdnMcef^ 
GoBeAtei  Onbetd,  and  ffMltf,  i#e»e  thtft^. 

1st,  BedSAsethe  stdd  book  cstied  ^e  ChaMilftry  wtis  not  soffieientljr  au« 
thenticated  by  Ming  ti«eed  to  the  prdpet  euMody,  so  as  to  reader  the  saoie 
leg)ilevidenoe» 

U,  BeOMse,  supportug  the  said  book  to  hate  been  sofficienlljr  authentl«> 
cated,  the  Entries  therein  are  not  of  sueh  a  nature  as  to  be  legally  receirabi^ 
in  evidenee.  They  do  not  porport  to  be  an  Original  instrmneat,  nor  a  eopy 
of  an  or^nal  instrtnaenti  nor  a  substitute  eepiMe  of  being  reeeived  in  tiie 
absence  of  en  orl^nal  ihstrament ;  nor  do  they  profess  to  be  an  extract  of 
«ny  description^  or  an  oiigteal  dedaratiOn  proceeding  from  any  partienlat 
party «  They  are  entries  evideBtly  referring  to  ftoae  prospeetlve  act ;  yet 
so  mdefinite  and  dncertehi  in  their  natoTe  as  to  be  incapable  of  aoy  spedfie 
title  or  denominatien ;  tuid  if  it  were  possible  to  contend  that  they  night  be 
construed  as  an  original  endowfliettt/  which  it  is  subniftted  is  iinpossHile^  it 
is  obvious  that  the  instrument  would  not  be  derived  from  the  proper 
custody. 

8d,  Because,  Supposing  the  sAid  book  io  have  been  ddly  authenticated, 
and  the  entries  therein  frotn  their  nature  to  be  le^Uy  admissible  in  evidence, 
such  entries  are  not  appropriate  evidence  with  reference  to  the  issue  on  the 
record  y  for  the  endowment  of  the  vtcarsg^e,  8«  far  from  being  a  subject  of 
dispute,  or  constituting  a  necessary  part  of  the*  respondent's  proofii,  is  ad- 
mitted by  the  very  nature  of  the  appellant's  own  case  ;  and  as  to  that^  which 
i^  the  otaly  point  in  issue,  namely,  the  mode  in  Which  tithes  are  payable  an- 
nually for  Bagber  ftirm,  those  entries  eatmot  be  received  in  evidence,  al* 
though  as^  to  another  point,  if  it  were  a  matter  in  controversy,  they  might 
be  considered  as  legal  proof. 

'  4th,  Because  those  entries  are  not  legal  evidenee  as  between  the  parties 
upon  the  present  t^ord  y  fer  they  cannot  be  considered  in  the  light  of  a 
public  act,  in  which  the  world  at  huge  may  be  supposed  to  have  borne  a 
part;  nor  of  an  aet  to  Whielt'  the  appelant,  or  any  former  owner  of  Bagber 
ferm,  eatt  be  construed  te^  have  been  a  party.  Tliey  seeni  to  have  been-  the 
tnauthdricedact  of  certain  individuals,  as  agaSoSt  whom  itinay  be  conceded 
ftuch  catties  would  be  evidence,  bat  as  against  the  appelant,  or  in  otiier 
Words,  the  owner  or'occupier  of  Bagber  farm.  Who'  hadho  participation  or 
concern  in  their  formation,  nor  any  knowledge  whatsoever  of  their  exis« 
fence,  those  entries;  on  the  grotind  of  their  being  res  iitter  alhsjacia,  are 
inadmi^tble  in  evidence.  '^    - 

8ir  iS^.  RomUhf  and  Mr.  I>onmcef  af  the  bar  contended,  for  the  appellant, 
that  thejud^  (^Baylxy)  was  mistaltenin  supposing  that  the  entry  as  to  the 
portions  of  the  church  of  Sturminster'was  contempomneuus  with  the  en« 
dowment ;  and  if  the  entry  Was  received-  in  e^derice  on  mistaken  grounds, 
thefe  ought  to  be  a  new  frial,  because  it  was  impossible  to  say  What  efiect 
this  mistaken  view  of  the  subject  might  have  had  on  the  minds  of  the  jury; 
or  what  would  have  been  the  verdict  if  it  had  been  clearly  shown  that  the 
entry  was  not  contemporaneous  with  the  endowment.  The  endowment 
must  have  taken  place' previous  to  the  year  M!90,  aitd  these  entries  must 
have  been  made  sulMequent  to  the  year  1303,  or  the  9th  of  £dw.  3.,  as  the 
preceding  entry  was  of  that  date;  so  that  it  was  manifest  firpm  the  book 
Itself,  that  the  entries  in  question  could  not  have  been  contemporaneond 
with  the  endowment.  It  was  manifest  also  that  the  entries  ought  not  to 
be  received  in  evidence,  for,  supposing  dtafr  the  endowment  itSelf might  be 
read,  if  produced,  this  entry  sis  to  the  portions  assigned  to '  the  Vicarage; 
did  not  purport  to  be  a  copy,  nor  an  extract  firom  either'  copy  dr  original; 
Btrt  even  the  endowment  itsdf  wouM  have  been  no^  evidence  on'  tli!s  issue,  as 
it  wM  no  question  between  the  reetor  and  vicar.  If  therie  had  been  ever  so 
mtMymodnm,  none  of  them*  Would  i^pear  from  the  endbwment,  which 
wOttltf  merely  show  the  tithes  assigned  to- the  vicarage,  without  saying  any 

thing 
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tUag  BM  to  horn  lli«f  weiepai4«  Even  as  betff<een  tiie  rector  and'ncar^  tUe  Mlt. 
entry  ooold  have  been  no  erktence ;  it  was  no  dinry  of  acts  done  at  the  time,  MHABir 
and  was  aeeompaniedtj  no  act  whatever.  At  any  rate  it  was  clearly  ivi  taiar 
afiat  avte  with  respect  to  Bulkaj  and  ifsuch  entries  were  admitted  as  evidence 
against  Hard  parties,  llie  rector  and  vicar  might  make  entries,  cutting  down 
sU  wndMut  at  their  pleasufe*  The  only  jadgment  given  hy  the  coun  of  ex- 
chequer as  to  this  book  was,  that  it  came  ont  of  a  proper  custody,  leaving 
the  rest  open.  But  it  was  left  by  Mr.  Justice  Batlby  very  strong  to  the 
jary  in  this  way,  that  the  enameration  of  the  articles  was  Indicative  of  the 
payment  of  the  tithes  in  kind,  and  tliat  the  total  valne  was  of  such  a  siae  as 
to  l>e  iaaonsistent  iiith  the  notion  that  so  large  a  madu9  had  existed  so  fiur 
back  as  the  time  of  legal  memory:  so  that  this  entry  had  a  weight  given  to 
it  whidi  it  did  not  deserve  i  and  it  was  impossible  to  say,  tliat  without  this 
^  verdict  would  have  been  as  it  was  5  for  the  opinion  of  the  jury  might 
have  been  fbnned  on  this  very  document  so  left  to  them. 

PtU,  seijt.  and  Oxford,  for  the  respondent.  The  whole  weight  of  the 
cause  was  not  laid  l»y  Mr.  Justice  Eatlvt  on  tlie  cliartulary,  for  grekt  stress 
was  laid  on  tlie  rate-paper  which  was  in  evidence  on  the  second  trial  i 
though  on  the  first  Mr.  Justice  Cbambsb  had  refused  it,  thinking  that  tlie 
other  payments  were  not  good  evidence  on  this  issue.  If  this  payment  was 
a  modin,  all  the  others  must  he  modusei }  and  then  it  was  a  fair  qaestion  for 
the  jnry,  whetlier  so  large  a  sum  as  68t  could  have  been  paid  in  lieu  of  the 
vicarial  tithes  of  this  parish  so  ftur  back  as  the  time  of  l^al  memory.  There 
were  other  documents  likewise  to  sliow  that  there  coold  have  been  no  such 
payment  for  this  farm  so  tar  back  as  the  time  of  legal  memory.  From  the 
taxation  of  pope  Nicholas,  the  inquisition  on  the  writ  of  ad  quod  dawmum, 
&c.,  it  appeared  incredible  that  the  payment  could  have  existed  at  that 
period.  But  the  chartulary  was  good  e^dence  l>etween  these  parties.'  This 
was  clear  law,  that  an  entry  or  declaration  made  by  a  person  against  liis  own 
interest,  was  evi4ettoe  between  other  persons  who  were  neither  parties  nor 
privy  to  that  entry  or  declaration-- not,  of  course,  in  the  person's  liiSe  time, 
because  then  he  m%ht  himself  be  called.  Roe,  d.  Bmne  r.  Bawkngs, 
7  East,  270.  Highom  y.  Ridgway,*  10  East,  l(^ ;  in  which  latter  case  an 
entry  in  a  book  by  a  man«midwife,  of  his  having  deliverad  a  woman  of  a 
diHd  on  a  certain  day^  referring  to  his  ledger  in  which  he  had  made  a  diaiga 
lor  bis  attendance  which  was  marked  as  paid,  was  held  to  be  evidence  ao  to 
the  age  of  the  child.  So  ao  attomey*s  bqcdc  was  evidence  between  other 
parties,  Warren,  d.  Webb  v.  GreHvMe,  3  Str.  1298*  A  terrier  was  evidence . 
against  the  rector,  though  no  party  to  it,  IlHngMfetA  ▼»  Leigh  (l)»  These 
cases  furnish  a  sufficient  answer  to  the  objection  that  the  entries  Were  rea. 
uder  aiioi  ac/o.  To  the  same  purport  wero  the  esses  of  Stead  ▼.  Heakm, 
4  T.  R.  MO,  and  Doe,  d.  Reece  v.  Robem,  15  East,  dS.  >  kv  the  latter  of 
which  cases  Lord  BLLaNxeaouoH  C.  J»  said,  ''  Hie  ground  upon  which  this 
evidence  has  been  received  is>  that  there  is  a  total  abscnee  of  interest  in  the 
persons  making  the  entries  to  pervert  the  Hm^,  and  at  the  same  time  a  oom« 
petency  in  them  to  know  it.*'  And,  per  Batuiy  J.  "  It  has  long  been  an 
established  principle  of  evidence,  that  if  a  party,  who  has  knowledge  of  the 
feet,  make  an  entry  of  it,  whereby  he  charges  himself,  or  dischm^gies  a»* 
other,  upon  whom  he  would  otherwise  have  a  daim,  such  an  entry  ia  ad'* 
missible  evidence  of  the  fact^  because  it  is  against  his*  own  interest."  The 
entries  were  made  when  the  book  was  in  the  custody  of  the  abbot  of  Glas"; 
tonbury,  who  was  rector  of  the  church  of  Stnrmiaster.  The  whole  of  the 
tithes  belonged  ds  jars  to  the  rector,  and  whatever  4ie  admitted  to  he  duo 
to  the  Ticar  was  against  his  interest ;  and,  on  the  principle  of  the  deetsions, 
such  entries  were  evidence  a&  between  third  parties.  The  endowment  itself 
would  clearly  have  been  admissible  evidence,  as  in  Seoiiv.  Smith,  1  Ves.  k. 
Bea.  142(2) ,whei:e  theliaster  of  the  RoUaadmiltedab  endowment,  and  hehi 
||iat  the  endowment,  being  within  legal  memory,  negatived  the  prescription: 

The 
(1)  iVif,  AM.  (2)  Awu,  f.  658, 
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1B14.  The  biabop'fl  registry  had  been  searched,  and  the  endowment  could  not  be 
Bo&uui  found  >  and  when  the  origHiai  was  lost^  any  secondary  evMenc'e  ni%ht  be 
xicbbim  E^^*>^  •  ^  copTf  minutes,  an  extract,  or  evidence  of  one  who  had  read  it.  it 
Was  not  necessary  to  show  that  the  entry  was  an  exact  copy  :  if  it  was  a 
true  account  of  the  matter  it  was  sufficient.  UnderkUl  ▼.  Durham,  Freem. 
d09  (1).  Greene  t.  Pnmde,  1  Mod.  1 17.  If  the  entries  gare  a  true  account 
of  the  subject,  it  was  no  good  objection  to  the  admissibiiity  of  the  evidence 
that  the  book  contained  miscdlaneous  matters :  Moore  v.  Mayor  ofHaeiiMffs, 
10  State  Tri.  The  account  jof  the  giants,  &c.  properiy  speaking,  formed 
no  part  of  the  book.  Such  idle  stories  were  often  written  by  die  monks 
on  the  blank  leaves  of  abbey  bboks.  The  custody  was  dearly  the  proper 
one^  as  the  marquis  of  Bath  possessed  some  cf  the  lapds  which  had 
belonged  to  the  abbey,  and  the  possession  of  a  person  having  such  lands  was 
sufficient ;  and  the  case  must  be  argued  as  it  would  have  been  previous  to  the 
dissolution  of  the  monasteries,  and  as  if  the  book  had  come  from  the  abbey. 
And  it  was  not  only  admissible,  but  materiul  evidence,  and  so  it  had  been 
considered  by  the  court  of  exchequer,  when  that  court  ordered  a  new  trial ; 
for  the  mere  admissibility  would  have  been  no  good  ground  for  a  new  trial, 
if  the  book  had  contained  nothing  of  consequence.  But  suppose  this  book 
out  of  the  question,  the  other  evidence  was  amply  sufficient  to  support  the 
verdict ;  and  if  so,  the  court  would  not  send  the  matter  to  a  new  trial  3  fi>r 
the  intent  and  object  of  an  issue  of  equity  was,  to  inibru  the  conscience  of 
the  court ;  and  if  the  court  was  satisfied  on  the  rest  of  the  evidence  that  the 
verdict  'was  right,  there  could  be  no  good  reason  for  sending  the  case  to  a 
new  triid,  though  the  objections  to  this  book  should  appear  to  be  well 
founded.  Warden  and  Minor  Canons  of  Si.  Paul 's  v.  MoirU,  0  Ves.  165  (2). 
Pembtrton  v.  Pemberton,  11  Ves.  62. 

Sir's.  JUmilly^  in  reply.  The  doctrine  contended  for  on  the  other  side, 
with  respect  to  these  issues,  would  render  the  judgment  of  juries  on  the 
fiicts  of  no  avaiL  The  evidence  for  the  modus  was  not  slight,  as  the  pay- 
ments had  been  proved  to  have  been  invariably  made  for  sixty  years  past, 
tb^  period  of  Umitation  of  a  writ  of  right :  and  it  was  difficult  to  conceive 
how  a  farm-m<M/a«  could  be  proved  in  any  other  way.  The  rate-paper  could 
properly  be  evidefnce  only  in  as  far  as  it  related  to  the  payment  made  for 
this  farm ;  and  it  would  be  unjust  to  ifaise  an  inference  from  the  other 
payments  against  the  appellant  on  this  issue.  As  to  the  book  called  a  char- 
tuiary,  they  might  as  well  have  produced  the  dir^nicles  of  Thomas  Uearne  -, 
and,  besides,  no  evidence  was  given  of  a  search  for  the  endowment  in  the 
augmentation  office.  (Giffurd.  That  was  not  before  made  a  ground  of  ob- 
jection.) 

Lord  Eldok,  Chancellor.  Considering  that  this  is  a  case  of  great  conse- 
quence, and  that  it  is  impossible  for  me,  during  the  few  minutes  that  remain 
before  the  time  when  the  judges  are  to  attend  on  very  important  business,  to 
address  your  lordships  so  ^Uy  on  this  case  as  I  wish  to  do,  1  shall  say  nothing 
as  to  the  affirmance  or  disaffirmance  of  the  judgment  at  this  moment.  If  the 
entries  in  this  book  have  been  properly  received  in  evidence,  and  their 
effect  accurately  stated  and  justly  construed  (as  I  know  of  no  noble  lord 
who  thinks  the  verdict  wrong  in  that  view  of  the  case),  then  the^cause  may 
be  dcicided  in  that  way.  If  the  book  has  not  been  properly  reoeived,  then 
there  may  be  other  important  matters  to  be  considered. 

1  understand  that  it  was  determined  below,  both  on  the  first  hearing  and  on 
the  re-hearing,  that  these  issues  ought  to  be  directed  ;  and  considering  that 
new  trials  were  afterwards  twice  applied  for,  and  that  on  the  first  applica- 
tion, all  the  judges,  and  on  the  second,  all,  except  baron  Richards,  I 
think,  were  of  opmion  that  the  directing  of  the  issues  at  first  in  this  case 
was  rig^t ;  it  is  difficult  to  say  here,  now,  that  to  have  directed  these 
issues  originally  was  improper;  and  I  should  not  be  disposed  to  say  any 

thing 
(1)  JhU,  vol.  l.p.&81.  (2)  ^Hte,  p.  516. 
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thtiig  on' thai  poiiit,  witiioqljooking  at  tlie  record -and  the  evidehce,  and 
the  whole  proceed inga  in  the  exchequer.  But  I  have  no  difficulty  in 
Baying,  after  forty  years'  experience,  that  a  court  of  equity  has  a  right  itself 
to  determine  questions  of  &ct  without  the  assistance  of  a  jury.  '  A  court 
of  iequiiy  may,  and  often  does,  in  the  exercise  of  its  judicial  discretion,  call 
for  the  aasistajDce  of  a  verdict  by  a  jury.  But  if  it  oan^  to  its  own  satisfac- 
tioii»  itself  decide  upon  the. evidence,  it  is  not  bound  to  send  the  matter  to 
be  tried  by  a  jury.  This  is  as  clear  in  tithe  as  in  other  causes  ;  and  if  the 
original  decree,  so  farxis  it  directed  the  issues,  had  been  appealed  from,  the 
weight  of  evidence  appears  to  be  so  much  on  one  side  that  1  should  have 
foipd  it  difficult  to  say  that  any  issue  ought  in  this  case  to  have  been  granted. 
But  issues  were  directed,  and  we  must  now  take  it  that  this  was  properly 
done. 

With  respect  to  the  case  of  the  Warden  and  Minor  Canons  of  St.  Paufs, 
that  case  was  decided  not  merely  by  the  humble  individuid  who  ifow  ad- 
dresses you,  but  also  by  tliis  house.  The  case  was  brought  here  by  appeal; 
and  this  house,  well  assisted  at  the  time,  concurred  in  this  doctrine— that 
where,  .on  trial  of  an  issue  out  of  a  court  of  equity,  evidence  is  improperly 
r^ected,  if  in  Ijooking  at  that  evidence  the  court  is  satisfied  that,  though  it 
had  been  received,it  ought  not  to  have  produced  a-differeat  verdict;  and  that 
if  the  verdict  had  been  the  othcr'way,  that  verdict  oof^t  not  to  stand ;  the 
refiisal  to  gnmt  a  new  trialis.  in  the  proper  course  of  proceeding.  I  thought 
that,  in  the  case  of  The  Mmer  Canontjof  JSL  PanU  '#,  there  existed  no  good 
reason  to  direct  an.  issue  at  all.  Bui  an  issue  had  been  there  directed  s  And 
it  was  considered  that  it  was  properly  done,  as  the  order  had  not  heed  a|>« 
pealed  firom.  Lovd  Kbnyov  disposed  of  it  very  speedily,  there  being,  as  he 
said,  nothing  to  try.  Another  issue  in  jthe  same  case  was  tried  at  bar  in  Uie 
exchequtfsr,  ivmI  some  materiai  evidence  was  •fibred.  Three  judges  were  of 
opinion  that  this  evidence  ought  not  to  be  received ;  and  one  (Barofi  Gua- 
ham)  thought  that  it  ought  to  be  adnsitted ;  and  upon  that  ground  a  motion 
was  made  before  me  for  a  new  trial.  I.  declared  that  I  thought  Baron 
Gba  AAK  in  the  right,  and  that  I  should  have  admitted  the  evidence ;  but, 
oo^idering  the  nature  of  the  functions  of  a  court  of  equity,  and  the  principle 
upon  ivhichit  calls,  for  the  assistance  of  a  jury,  theobject  being  to  satisfy 
the.  conscience  jof  the  court,  I  could  not  .^greeto  send  the  .case  agato  to  a  jury, 
whep,  evei^.thoHgh  the  evidence  were  .admitted,  the  verdict  ought  not  in  my 
opinion  tp  be  different ;  and  when,  if  it  should  be  so,  the  cooficitoce  of  tte 
co^t  would  not  only  be  saitisfied,  but  would  on  the  contrary  be  dissatisfied. 
Aqd  then  it  becomes  a  matter  of  nice  diatinctioA:  if  no  now  trial  ought  to 
be  granted,  though  evidence  has  been  rejected  which  ought  to  have  been  re- 
coved,  where,  if  that  evidence  had  not  been  re^ectedbut  admitted,  the  court 
is  of  opinion  that  the  verdict,  should  be.the  same;,  it  becomes  a  matter  of 
nice  distinction  then,  to  say»  that  because  evidence  ,has- been,  admitted- which 
ought  to  have  been  rejected,  :a'  new  trial  .ougjit  lb  be  graote^ct,  though  ^he 
court  should  be  of  ophiion  that,  even  if  that  evidence  had  not  been  received 
but  rejected,  the  conclusion  ought  to  be  thfe  same  upon  th^  .other  ev^idence. 

I  have  sfiid  ?o  much  tordi^,  because  1  tidte  Jt  to  hP  ipdupufeWy  ckiM*.tha^ 
these  tithe  causes,  as  well  as  .others,  may  be  d^arlded  hj.^,  ohntf,  of  eiqptul^^ 
without  directing  issues  ;  the  court  of  course .elxercisii^^Uhioyi^d  diso^om 
in  each  particular  case,  as  to  wh^tfier  in  that  cake  au^issuefouglit  c^oogbf 
not  to  be  sent  to  ajury.  But  if  ther^  19  any  where  %nptiQO  t^tf  i^eouatiof 
equity  is  bound  on  all  questions  of  fact  to  glirect  lui  ifsua  qp  issues^  J  lay,  thai 
it  iA  contradicted  by  my  experience,  and'  by  the  admi^ifitrat^oii  of  .the  law  |6if 
along  series  of  yea^s.,  ,      .^    •.  .,, 

If  your,  lordsljcips  should:  deteimine  the  .qUf^litioq.ou  4he. first ^pomt»  I  am 
amdous  to  protect  Ihis  decision  ^ainiiU  ao-^infereii^seiithat  wededde  any 
thing  as  to  what  a  Qourt  of  equity  opght'tb  do  ij[  ^^^avidcni^  had  )^6eii  re* 
jected. 

Lord  Rbikesdalb  (after  atatiog  the  ease).  The  book,  which  was  pro- 
duced as  the  chartulary  ^r  hdger-book  of  the  abbey  of  GttMtonbury,  was  of 

this 
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thM  kiad.  Tli«  flieimrdoltbeBOttr^UorB«aipMired  tlal  it  baS  iKeiik€{ft 
ii^  the  loaBUQeat  voom .  of  the  lOMquk,  who  Ufna  proprietor  of  certaio  laadii 
nchjch  had  formerly  bdonged  to  the  abbey  *,  andh  is  well  knewnksocblM^s 
are  aometimes  fonad  in  the  poMestum  of  prbate  iacBvidoab,  who  bsve 
lands  whlckhad  tdonged  to  the  abhey.  The  proper  castody  perkapa  was 
the  augmentation  office.  Bat  the  fact  is,  that  these  chartcdarles,  or  ledger- 
bpoks^  have  in  some  instaaces  got  Into  the  hands  of  private  peraoas.  Instead 
of  bein^  kept -in  the  augmentation  officeu 

.  The  objections  that  wer^  made  to  the  reading  of  the  entries  lathis  book 
were  of  three  descriptions ;  lat^  that  the  euatddy  was  not  the  proper  one^  aA 
objectioa  however  which  seems  not  to  have  been  pressed  at  the  latt  trial  $ 
2d,  that  the  entries  did  not  contain  evidence  in  itself  proper  to  be  received ) 
and  3d,  that,  if  they  did,  the  matter  was  ret  inter  alioi  acta,  with  which  the 
owner  of  Bagber  fartn  had  nothing  to  db« 

With  respect  to  the  l>ooki4aelf,  many  dbservtitions  were  made  npon  it  as 
containing  mi(tter  not  at  all  connected  with,  ibt  posaesaiotta  of  the  abbey. 
Bii^  aa  fiur  a&  I  can  judge  foom  thia  writing^,  there  are,  from  the  sixteenth 
page.for  a  considerable  extent  into  the  book,  various  entries  with  which  t^'e 
ai]|bey  was  eoncerned,  and  sudb.aa  are  nsoally  found  in-  this  sort  of  betoks  be^ 
loagf pg  to  abbeya  ^  for  the  monka  were  in*  the;  habit-  of  transcribing  instru* 
ments  which  ^onoerned  the  abbeys,  and  alao  of  tranacribii^B;'  public  inslhi^ 
me^ts  as!  f^r  aa  tlM^y  Delated  to  thieb  own  interesta.  It  is  tbiit  kind  of  book 
therefoiie.  in  which  ancient  deeds  and  instruments  are  nsaally  transcribed  for 
the  sake,  of  inference  and  pntsarvaticm,  aa  is  the'  cosloib  in  ftuBaUies  wtiicH 
luure  a  mun«nent  room.-  .        . 

«  Sear^'waa  uMle  in  the  bishopts  registry  to  aamiitnln' whether  an  endow* 
mfes\t;of  din;vieacage;eKisted> bnt none  waa*foiMi.  Theatikiabook was  pro;* 
dtt^y^and  it eontaina  entries. whicdi  s^ipsar  to  botranMVlpts^of  two^  instrn<< 
menls.:  let,  the  ordananoeof  the  bidiop  of  Sallsbuvy for  thb' appropriation 
of  the  chordi  to>  Ibei  abbey. .  Now  it?  was  eaqfivessly  recpiiMd^  bf  the  stliMtf^ 
16.Richard  tS;  c.Ut  that«  on  the  approprktioni  of  churches,  ^e  didcesaH 
should  ordaior  that:  the  vicar,  be  vkU  and  aoffioieatly  endowed,  and  that  sta«* 
tote  1  take  to:h&ve  been  in  affirmance  of  a  practice  before  existing^,  and  that 
it  wii«»  previous  tO'tfaatstatnte^  requiredi  diat^in  cases: of  appropriatk>n  thte 
vi<^r  should  be  paoperly  endowed,  and  that  it  was  the  duty  of  the  ordinary 
to  seo  that  this  wiaa  doue;  The:  instrument  of  which  this  seems  to  be  a'copy 
is'the.  osdtnaaeeof.tiiebisbopi  on:  the  appropriation:  of  the  churcft  to  th« 
^  abbey  of  Glaatonbury,  in.  which  it  was  pn>vided  that  tlie  endowment' should 
be  ten  marka  at  leaaa,  '*  ^aie  oa/eataimfsjinftilitaa^/rfliom  ifadi  fih)  decern 
marcU  ad  minii^  4^."  TW  ia  very  important  if  it  ber  an  tfotKentic  copy  of 
an  authentic  ibatinmeht».ar  the  awzt  iastnMheiK'ia  conformsibll!  to  it,  and  is 
entitled. '' Onitaaeia  Ftcarw< deSh»mmsHter  Bvtit haa  been  said,  that  thia 
title  was  not.originallylin  the.  b«Ndc,  aS'it  is  written  in-a^  very  small  compasai 
But  m  loOfcingtover  the  book  I  find  all  the»titles  pnt  in  the  same  way>  and 
the  matter  is  ne*iat  any  rate  of  mueh<coa8eqaenee;  This  entry  b^ns  witit 
the  words  "  Borskmet:  JBcofaifjr  dls  Shmrnpntrt  Fiearie  OrdiHonde  ineadem 
perf^kUi  iemporiln»  dknUur*  numium  cum  gardmoi  8fC,*'  and  t6en  expresses 
the  several  articles.  That  %ntry  ia  in  oonfbrmity iTO  the  prMeding  inMiti*< 
meat:  for;  if  an  allawance.waaidireclad>  on^  the  appropriation;  as  a  pro-^ 
vinoa  for  the  vican,  and.th&.waa  not  made,  die  law  was  that  the  appropri*^ 
atioa  waa  void ;:  aodtthoogfaiat  this  distance  of  time  it>  is^  td  be  piieftnmed 
thai  eveiQT  thing  waa.rightiy  done^  yet  at  tftnt'  tfaAe,  unless  Hie  vlekutige  waa^ 
endowed  as  af^intedibytiie  biidiop*^ordinaocie,  the  appropriation  was  void '^ 
and  it  was  important  for  them,  therefore,  to  preserve  the  oitllttation»  an^ 
4ia  end«wmeat:makia9  proviaionftlr  the  vidsr  in^  terms  of  the<  onUaance 
for.  Aa  appropriation^  TfaeB^hese^entriea  appea^'tobe  eopieb  of  authen^ 
tie:aAd  acaitempoiaBcnnaiinMniraflbta,.  the'  one  immediateiy'followhii^.and 
corresponding  to  the  other.  So  the  several  articles  were  enumerated;  and 
thorvalneof  each,,  making  the*  amnal  value  of  the  vioatage  91.  It2#:  6|d[. 
after  all  diafgea  deducted. 

The 
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'  The  questioa  is^  whether  thifli  <»py,  «q  prodvi^  w«ff  proq^ly  admitted  IB10* 
in  evideoce ;  and  first  it  wa«  mude  a  qHesftpa  wheth«ff  th^  ^rigiiM^  if  pro*  »vu.bk 
4uced,  would  have  b^n  adofii|ftS|ble  evklo^e.  Yo«r  lordebi^ak  ohforve  Ibat 
this  evideoce  was  offered  to  jp^but  av  presuoiptioQ.  whkh  the  yj^y  were  e«^Ued 
apon  to  draw  from  the  plaintiff's  evidence^  that  this  was  an  immemorlid 
payment.  To  rebut  thati  the  ylcair  furoduces  evidenoe  to  shpw  that  it  was 
impossible  to  draw  that  presiuooption^  and  tiMt  the  jury  ot;^ht  to  presume 
the  other  way ;  because^  from  wh^l  appeared  to  bo  the  value  of  the  wh^ 
at  three  several  times^  and  the  value  of  one  pavoel  atanothei!  ti«e«  this- 8un& 
of  5/.  3«.  4d:  for  Bagber  farm  w«s  ^  much  beyond  what  it  could  possibly 
have  be^  in  the  time  of  Richard  1,,  that  it  was  impossible  it  could  be  >aa 
inMnemorial  payment..  Upon  the  principle  of  some  of  the  vgunscntsfoc 
the  appellant^  no  evidence  could  ever  Im  giveo  to  show  that  a  modu^*  wma 
too  rank.  You  never  can  prov.e  directly  tti/&  value  o|  tbe  sevetal  adicdesiik 
the  time  of  Ridiard  U  Yoi^  ca»  only  show  what  haa  bee^a  repii1»e(d  toi  ba 
the  value  s  and  in  questions  o£cep«^iiitioQk  re^  inten^Ho^actq  iano  olbjeelHWi* 
and  so  it  seei^s  to  be  adiqjtt^d  in  olMr  p^r^  of  the  i»ae»  The  tacatiea  ttfi 
pope  Nicholas  wa^  res  inter  alioi  ^ta.  The.  occupier,  ol. Bagber  fann  hadt 
nothing  to  da  with  it.  B.u^  it  is  evideaee  o£  the  value  of  the  vieivage  asi 
e^imai^  for  the  purpose*  of  tbajt  taxetipQ.  So^  the  survey  of  .^SiHee.  8^  isi 
tet  inter  olioa  acta ;  but  these  surveyiS  ai«  constanfly  admitted  lA.  evidence^: 
not  as  an  accurate  account  of  the  precise  valae>  but  a»aikefitH«iate  of  dier 
yaloe  frona.  which  the  lory  n^y  4n)ti^  aa  iofeneoce.  So  ilL  ia  with  reganl  toi 
tjie  inquisition  ad  qw^  dfimnunh  ifi^  the  33tb  of  £dw«  ^, :  The  eccupier  o6 
B^ber  farm  had  np  conpem  wiOx  it,;  baft  it  "vms  admitted  to  shew  tfaM.e^ 
tliat  tim^  the  tithes  wef^  estimated  to  be»of  auoh  a  paotiimfair  vallKi  firoun 
which  t^e  jury  might  draw  ttieir  iofiQreocew 

I  take  it  then  thie  origipid  ijiistnitmcnts>  if  thfy.  could  have  been  piediMsiH 
would  have  stood  on  the  same  ground  as  the  taxation  of  pope  Nidiolaa^  the 
iuquisitiopi  on  the  writ  of  t^A  fuoc/dainii^rthe'surveyy  aed  a.variety  /of  simi- 
Ifur  evidenoersuch  as  old  leascSiOf  other  lands,  frcMnwhicli  the  jury  maydnot 
Uiev  i^^-ifence-i  Th^y  are  evidence  of  reputation,  as  to  matters  whevermi 
other  evidentciQ  cai)  be  bad*  to. rebut  th^i  presuviptton  raised  for-  the  othev 
side ;  for  it  is  ittereLy  e  piseauiQption.  < 

This  being  the  view  I  have  of  the  matter,  the  only  question  then  is  whethee 
the eqtries  in  this:book  aoe  evideaoQ oCtjMei twoinstrdmeatsv    If  the  ori- 
ginala  could  be  produced^  these  entries  could,  not  beevidence*    But  seaecb 
haa  been  niade»  and  the  oijginelft  Gannot.be  fomnd ;  an4aea.gfeal:aothon^ 
observes,  if.  we  shut  o}ir.eyeC to, that  sorted  infecior  evidence  in  oases  where 
no  other  caa  be  had*  we  shall  do  constant  ii^ustice.    The  hest,  evidenee.'ift 
often  lost  throoght  caivde^snesai  the  injuries  .of  time,  and  various  ;other  cir-^ 
cumstances ;  aiid  secondary  evidepce  is  then  admitted  to  raise*  a>pgnnmp  ■ 
tion  or  inference  where  no  direct  evidence  can.be  had*  Tins  then  ia  the  nexir 
hest  evidence ;  end  peihaps:  ev«deooe.$tillnMMre  ia&rioR  might  have*  been  ad- 
mitted if  this  coidd  not  have  been  produeed.    This,.howeiier^  appeiM»  to  be 
the  h^l  after  the  origioala i  for  wiyat  is.it2   Xheae two instmments.seena ta 
hajrebeeaqopied  by  a  penmn .employed fas. the- purposei  iiiobablyione,o£  tbsi 
igonka*  and  deposited  among  the^  monimenta  of  theabbqr^  becmiee<it.wa0> 
qnportant for. theinteresta oC the  abbey  tbsA the itistmments ehonldibe pee*- 
served }  and.for.  the  samei»aaon  it  ought  be  preatimedithat^they  mre^fiillh»> 
iU  oopieaj  at^leaftthereappearsitonaveexistedmo^motiveto  make  them 
Otherwiae^  and  .they,  were  found,  in  a .  aituatton  where  thqr.  were  hkeljn  to  km 
lf^t>    Tbe.aeeend  instrjinient  waft^  particularly. >iniport|uit.tD; the  abbey  aai 
S»Sowuig  tbe^qpprttprUtioo,  a^t  beings  esidsoee  to  show,  tiMiMhe!  viaaM^g»' 
liad  heenleodQiira  totthe  esateai!:  reqiiind>  and,thate  the  nppfopriation!:wa»r 
cooaequently  good:  and  not;  void*    Iti  ms miiterial  for  -the  abbey .-alao^thatt 
the  values  should  be  correct,  abd  e^paeiaUy  thatihtyeliwiid  habelkflADagli^ 
aa  it;vias  'neoessai^  that  the  endawmeat^ahonUi^be  .of  ^he  vafan  aTtesi^  oaaiidca 
atleaat.f  and.iaitcredihte  thtfi  that>.ifthis:Qne  little.finm^.paiditheeiMn^ 
bL  8i»  ii.f  tbe^drcumstance,  when  they  were  valuing  the  whde  vicarage- 

tithes. 


Mitmstm 


706  TITHE  CASES. 

1&16.       tifties/shoulid  not  hare  been  mentioneil  in  this  instrument }  Thw  therefore  is 
BULLBii       III  my  o|nnion  evidence  proper  to  be  reoeived>  and  decisive  on  the  snbjeet. 

It  has  been  objected  that  the  judge  stated  to  the  jury  that  the  latter  entry 
was  contemporaneous  with  the  endowment.  Supposing  that  to  be  a  ground 
of  objection,  it  is  little  better  than  cavilling  about  words  ;  for  the  mean- 
ing was,  that  it  was  made  about  the  same  time.  But  ev^  critically  speak- 
ing, I  should  be  of  opinion  that  it  was  made  at  the  same  time,  and  preceded 
the  actual  appointment  of  the  vicar;  for  the  words  are,  poriions,  &c.  as- 
signed to  the  vicarage  to  be  ordained. 

But  supposing  the  objection  to  the  admission  of  the  entries  in  this  book' 
as  evidence  to  be  well  founded,  what  is  to  be  done  on  the  application  for  a- 
new  trial  ?    The  design  of  the  trial  is*  to  inform  the  conscience  of  the 
eoort,  and  any  special  matter  ought  to  be  indorsed  on  the  peitea.    It  is  nol 
a  verdict  to  be  put  on  record  for  judgment,  for  none  is  given  npon  it ;  but  it 
is  to  inform  the  consdence  of  the  court,  and  tliat  is  die  aght  way  of  cote- 
sidering  it.    Then,  when  I  look  at  what  the  other  evidence  is,  H  Appears  to 
ine  amply  Sufficient  to  warrant  the  verdid.    The  appeUantls  evidence  is  the' 
slightest  I  ever  remember  to  have  seen  in  such  a  case.    The  evidence  was, 
that  all  tiie  parish  was  covered  by  these  immemorial  payments  to  the  amount 
of  about  70/.  a  year  in  the  whole  $  the  very  lightest  presnmption  of  inune-' 
morial  payment.    To  rebut  that,  there  is  the  taxation  of  pope  Nicholas,  the 
writ  of  nd  quod  danmvm,  and  inquisition  thereon,  in  the  97th  Edw.  3.,  and 
the  survey  of  26  Henry  8.,  all  of  which  must  be  founded  on  the  grossest 
error  if  this  be  a  true  immemorial  payment    The  inforence  is,  (hat  this 
could  not  be  an  immemorial  payment ;  and  the  Verdict  is  therefore  right, 
though  the  entries  in  this  book  had  been  improperiy  admitted.    The  con- 
science of  the  court  then  is  sufficiently  infoitned,  and  there  appears  no  good 
reason  to  grant  a  new  trial  |   and  in  ray  opinion,  therefofe>  the  judgment 
ought  to  be  affirmed. 

I  have  gone  more  at  length  into  the  case  than  usaal,  aS  the  quesdon  is^ 
great  importance  with  reference  to  the  trial  of  cases  of  the  same  nature.  1 
am  satisfied  that  the  book  called  the  Chartulary  was  properly  received  in* 
evidence,  and  that,  if  it  were  not  so,  the  verdict  is  still  right,  and  that  the* 
court  below  veas  therefore  justified  in  refusing  to  send  the  matter  to  another- 
trial. 

Lord  Eldon,  O.  I  shall  comprise  what  I  have  at  present  to  shy  upon  this 
case  in  a  narrow  compass.  The  suit  was  institttted  twelve  years  ago,  and  the*, 
questidu  is,  whether  an  issue  shall  for  the  third  time  be  directed;  there 
being  already  one  verdiet  for  the  appellant  establishing  the  modus^  and  an-* 
otivnr  for  the' respondent  against  the  modw*  But  though  this  cause  has  en-' 
dared  twelve  years  already,  yet,  if  it  be  necessary,  regard  being  had  to  the' 
cdorse  of  a  court  of  equity  in  these  cases,  we  must  subject  the  parties  to* 
what  we  know  belongs  to  a  third  trial. 

This  v^nsa  bill  filed  in  the  court  of  exchequer  by  the  vicar  of  Sturminster- 
Newton;  for  an  account  and  payment  of  tithes  in  kind  j  and  there  is  this 
singularity  in  the  case,  that  aU  the  landa  in  the  parish,  except  the  Common 
Meads,  if  the  defence  can  be  supported,  are  covered  with  motfiMet,  the  whotei 
of  diem  amounting  to  6M.,  being  contracts :  for  valuable  consideratioA  so^lnng^ 
ago  as  the  time  of  Richard  1.,  and  that  too  exclusive  of  the  tithe  of  oom^nd- 
gn&E  y  and  a  jury  was  to  be  called  upon  to  conclude  that  the  tithes' of  this- 
parish,  excluding  those  of  com  and  grain,  amounted,  in  pecuniary  vvkie,  4n 
the  time  of  Richard  1:  to  OBi.  a  year.:  We  know  what  was  the  value  of- 
money  at  that  time ;  and  then. consider  diat  the  rector  was ^  have  the  tithe- 
of  com  and  grain ;  and  if  so^  I  ^nk  there  is^  hardly  any  der^yman  'vidro 
would  not  wish  at  •this>day,;I  mean  if  there  are  no  wMAuetg  to  have  the 
livingi  of  Sturminster  Newton ;  for  if  the  tithes  of  that  parish  were  of  sonh' 
vnlun  tiien,  what  must  their  vidue  be  now  ?  » .       .  / «    / 

.  The  defendants  however  stated  these  modasai,  and  that  they  vroreTeMfy  to 
paytthem.  It  was  proved  (so  it  is  stated  in  the  judge's  notes)  that  for  afct^ 
time  tithe  had  not  been  paid  for  this  farm  qua  ti^es^  but  certain  payments  in 

money 
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>';  audtiat  lio  tithe  in  kind  had  been  paid  during  that  period.  Then 
the  rate-paper  ymsgwenr'm  evidence,  which  Juatice  CnAMBaa  had  refused  at 
the  first  trial,  and  ft  was  contended  tiiat  4he  only  use  that  could  be  made  of 
it  was  this,  not  that  any  inference  could  legally  be  drawn  from  the  whole 
as-lo  any  particnlar  place,  but  that,  reddenda  sirtgula  iingulis,  what  was  ap« 
plicable  to  farm  A.  should  alone  be  read  as  to  fiurm  A.,  and  what  was  appli- 
cable to  &rm  Bw  shonld  alone  be  reaQ  as  to  farm  B.,  and  so  on.  Now  it  ap- 
pears to  Dte  that  this  is  clear  evidence  with  quite  a  different  application.  In 
the  case  of  The  Warden  and  Minor  Canons  of  St,  Paufs,  a  book  of  rates  con- 
taining^ a  variety  of  paymenta  was  produced^  and  was  taken  as  evidence  in 
this  view^  that  it  must  be  contended  that  all  of  them  were  customary  pay- 
ments, or  that  it  might  rationally  J[>e  inferred  that  none  were  so.  The  rate- 
iiook  tiien  seems  to  me  not  merefy  good^  but  most  material  evidence^  upon 
this  isjnie. '    -  ^  * 

Now  w  considering,  in  addition  to  the  rate-paper,  the  taxation  of  pope 
NichokK^  Hie  inquisition  on  the  Writ  of  ad  quod  damnum,  and  the  survey, 
26  Heo«  8^1  conlbes  I  am  surprised  that  any  issue  at  all  should  have  been 
directed,  at  1  can  now  state  that  it  appears  to  me  that,  independent  of  this 
ehaitidary,  there  is  deoaonstrative  evidence-  that  this  is  no  modus ;  and  it 
is  nM  the  principle  of  a  court  of  equity,  because  there  is  a  question  of  fact 
which  may  be  tried  by  a  jury,  on  that  account  merely,  to  send  it  to  be  *  so 
tried.  That  is  not  the  principle  of  a  coort  of  equity.  Mr.  Justice  CHAMnas, 
at  tke  first  trial,  thought  that  neither  the  rate-book  nor  the  ehartidary 
oii^hi  to  be  received.  On  a  motion  for  a  new  trial  the  court  was  of  opi- 
aioa  that  the  rate^boak  and  chartulary  ought  to  be  received  in  evi- 
dence;  and  it  waa«  made  -  a-qnestioii  at  the  bar,  as  to  the  chartulary, 
whether  the  jadgment  of  the  court  of  exchequer  was  merely  that  it  was 
4MHopetent  or  admissible  e^idenoe,  or  whether  the  judgment  was,  that 
it  waa  not  only  admissible/  but  that  it  ought  also  to  have  some  effeqt.  If  I 
were  sitting  .to  decide  whether  this  book  was  competent  evidence,  and  were 
of  opinion  that,  though  competent,  it  ought  to  have  no  effect,  I  could  never 
thfaik  of  sending  it  to  a  jury  if  satisfied  that  the  direction  to  the  jury  ought 
to  he  that^  after  looking  at  the  book,  they  were  to  shut  it  again  as  if  they 
had  never  seen  it  $  and  if  there  was  any  difference  of  opinion  on  that  point 
anspng  the  judges  below,  I  agree  with  the  majority  that  it  must  have  some 
ciSsct;  though  they  S£S^*  very  properly,  that  they  could  not  appreciate 
what  effect  it  ought  to  have  oa  the  minds  of  the  jury,  because  that  might 
depend  oa  circumstances,  and  on  ihe  nature  and  import  of  the  whole  evir 
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Then  the  cause  was  sent  to  another  trial,  and  your  lordships  will  recollect 
tiiat  this  was  to  satisfy  the  oon^ience  of  the  court.  1  am  of  opinion  that 
no  iasoe  oqght  to  have  been  directed,  as  the  evidence  appears  to  me  com- 
fdetdy  satisfiu;tory  without  any  issue.  It  is  impossible  this  could  have  been 
a  payment  at,  and  ever  since,  the  time  of  Rich.  I.  >  and  I  cannot  admit 
that,  c(Mi8istently  with  my  oath,  I  ought,  if  a  verdict  is  right,  either  to  di- 
jaeet  or  refuse  a  new;  trial  by  reason  of  any  miscarriage  in  the  conduct  of  the 
previoos  trial.  Speaking  in  the  hearing  of  persona  on  the  other  side  of  the 
bar  for  whom*  I  havethe  highest  respect,  I  must  say,  that  in  nine  cases  out 
often  the  object  of  these  issues  is  misunderstood.  We  send  issues  out.  of 
the  coortt  of  equity,  and  they  proceed  upon  them  as  they  usually  do  at  trials 
at  nm.frlms,  and  thmk  that  sufficient  on  issues  out  of  courts  of  equity.  For 
inatanccy  in  cases  of  wills,  where  the  subject  in  question  may  be  of  the 
gieatea^  consequence,  we  send  the  matter  lor  trial  upon  an  issue,  devisavU 
od  l•4M^  and  a  oourt  of  equity  is  not  satisfied  unless  the  will  is  proved  by 
ihe  three  subscribing  witnesses.  They  however  usually  call  only  one  wit- 
.Qcaa^'Wha  proves  the  signing  by  the  testator,. and  the  attestation  of  himself 
and  the  others,  in  the  testator's  presence,  leaving  it  to  the  other  side,  if 
tbay  ti^iok  proper  to  call  other  witnesses,  for  reasons  understood  among 
thcniselvea;  and  then'  it  has-been  said  that  the  issue  must  be  tried  ovec 
again^  which  shows  cm  what  foundation  the  thing  proceeds  3  and  that  issues. 
t   TO|"  «•  ...   an.  ,     ^^^, 
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out  of  courts  of  equity  depend  on  diflferent  reasons^  and  lead  to  different 
conclusions^  from  those  of  issues  in  trials  between  man  and  man* 

I  beg  leave  here  again  to  mention  the  case  of  the  Warden  and  Minor 
Canmt  of  8t.  Paul'i,  An  issue  was  there  directed^  which  was  first  tried  in 
the  kin^s  bench^  and  afterwards  in  the  exchequer  at  bar.  Material  ^deoet 
was  oiiered,  and  three  judges  were  of  opinion  that  it  oUght  not  to  bere- 
ceived;  but  baron  Graham  thought  that  it  ought ;  and  on  that  ground  they 
moved  for  a  new  trial.  I  looked  over  the  whole  of  the  proceediugs^  from  the 
beginning  to  tlie  end>  to  see  whether  the  verdict  ought  to  have  been  difl^rent 
if  tlie  evidence  had  been  received  $  for  it  would  be  curious  if  you  were  to  send 
a  case  for  trial  to  give  an  opportunity  for  admitting  ^videnoe^  when,  if  that 
evidence  were  taken,  and  a  diffieroat  verdict  given  in  consequence,  your 
cotiicience  would  not  thereby  be  satisfied  rbui  dissatisfied.  I  declared  my 
opinion  that  baron  Graham  was  right,  and  the  other  judges  wrong  t  but  1 
further  said^  that,  even  if  ^e  evideHed  had  been  received^  it  ought  not  to 
have  produced  a  different  verdict:  and  that,  if  a  different  verdict  had  been 
given,  1  would  have  granted  a  ne^  trial.  Such  being  my  opinion^  I  could 
not  grant  n  new  trial  merely  because  evidence  had  been  rejected,  which,  if 
received,  ought  to  have  mad^  no  difference  in  the  conclusion.  That  how- 
ever do^s  not  rest  merely  on  my  opinion,  but  on  that  of  this  house,  w^  as- 
sisted at  the  time  when  tfiat  case  came  before  it  on  appeal. 

This  house  then  having  so  determined  that,  though  evidence  bad  been 
rejected  which  ought  to  have  been  received,  yet  if  you  were  satisfied  on  all 
the  evidence,  tliat,  if  that  evidence  which  Was  rejected  had  b«en  admitted, 
the  verdict  ought  still  to  have  been  the  same,  you  ought  nbt  to  send  the 
matter  to  another  trial.-~Such  being  the  opinion  and  judgment  of  this 
house  iufthat  case>  it  is  difficult  to  say  that,  in  this  cad6»  merely  because 
some  evidence  may  have  been  re<*eived  which  ought  not  to  hlive  been  ad'- 
mitted^  though  the  verdict  is  gbod  upon  the  rest  of  the  evidence  indepen- 
dent of  that  evidence  which  ought,  as  is  contended,  to  have  been  rejected; 
that,  in  this  case  so  put,  you  ought  to  gmnt  a  new  trial.  My  own  opinion 
clearly  is,  that  this  verdict  is  good  upon  the  rest  of  the  evidence,  and  that 
therefore,  even  upon  the  supposition  that  the  disputed  evidehce  hab  been 
improperly  received,  no  new  trial  ought  to  be  granted. 

Theii  haVe  the  e<itries  in  this  book  been  properly  received  in  ^videdce  ? 
It  \md  been  said  that  even  the  endowment  itself,  if  it  had  been  produced, 
ought  not  to  have  been  received.  Not  received,  my  lords  1  By  what  evi- 
dence can  you  negative  audi  an  issue  as  this !  We  produce  genertiV  evidence 
of  the  value  of  the  lands,  and  show  that  the  vtLlue  of  the  whole  lands  was 
not  equal  to  your  alleged  tenth  at  th^  time  of  Rich.  1.  On  what  prinoiple 
was  the  taxation  of  pope  Nicholas  received  ?  On  wliat  principle  th^  inqui^ 
Bition  in  the  Slth  of  £klw.  3  >  On  What  principle  the  survey  in  SO  Hen.  8  ? 
On  what,  but  this,  that,  from  the  nature  of  such  issues,  they  must  be  met 
by  this  general  Evidence  of  value,  and  that  evidence  is  demonstrative  thftt 
the  payment  in  this  <case  could  not  be  a  real  mddus ;  b^t'suse,  upon  that 
euppbsition,  your  tenth  must  be  of  greater  value  than  that  tenth  and  the 
other  nine  pCirts  together,  which  is  impossible. 

Then  as  to  the  custody  iti  whieh  the  book  was  feund,  it  is  the  natural  Itnd 
proper  custody  for  such  a  book  ;  for,  ki  to  this  purpose,  it  is  the  custody  tif 
the  abbey  of  Glastonbury.  I  do  not  trouble  your  lordships  about  the  ques- 
tion/ wheU^er  the  judge  was  right  in  saying  that  this  entry  was  eontempo- 
raneous  with  the  endowment.  The  entry  appears  to  be  a  tmnscript  of  the 
origihal  instrument,  and,  within  the  scope  and  priticiple  of  all  the  auilM>riliei, 
ought  to  be  received  as  evidence.  The  result  is  clear,  and  on  this  ground 
alone  the  new  trial  might  be  refused  i  and  I  should  have  thought  It  iutne^ 
cessary  to  touch  upon  the  other  parts  of  the  diise>  had  it  nbt  eppeAre^  to 
toe  in  the  course  of  the  aigument,  thai  notions  were  entertatoed  respecting 
the  fUncitions  of  a  court  Of  equity,  which  rendered  it  proper  not  to  dispose 
bf  this  ctae  without  taking  care  thtit  your  lordships*  de9ision>  if  it  »boaM 
rest  on  this  pointy  should  .not  prejudice  the  other  points  iti  the  cattse. 

ApmoX  dismissed,  and  the  order  eoRiplained  of  affirmed.  M^  57 
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M.  57  Geo.  S.     1816.    Arches  Court. 
Bumell  V.  Jmkins.     [2  Phillimore,  -991.] 

nnH  IS  waft  an  appeal  brought  by  Edward  Burnell»  of  the  parish  of  Newton  Where  (he  oc- 
•^    NoMage,  Id  the  county  of  Glainorgan,  against  the  rev.  Richard  Jen-  cupierofacloee 
kins,  rector  of  that  parish,  in  a  suit  for  subtraction  of  tithes,  which  had  of  laad  stopped 
been  deeiiied  in  the  consistory  court  of  LUindaff,  on  the22d  of  December,  o?iSyAroi$h 
1814.  which  the  tithes 

It  a|>peared  from  the  proceedings  (that  the  appellant  had  a  hay-field  of  had  osaally 
lour  acffe8>  called  Shortlaiid,  out  .of  which  there  had  been  for  many  years  a  been  teken»  and 
gate  into  the  public  road :  but  in  1818,  he  removed  this  gate^  and  filled  up  ^^^Z^ 
the  gateway  with  a  wall,  and  determined  to  carry  his  hay  through  an  adjoin-  Iq  the  hedge  of 
lag  field  with  which  there  was  a  communication  by  a  gap ;— in  pursuance  of  an  adjoining 
this  intention,  when  the  hay  was  cot  and  made  into  grass  cocks,  the  usual  fl«ld  aIso  be^ 
sUte  for  tithing,  he  gave  Jiotice  to  the  collector  of  the  tithes  for  the  rector  j^d^^^^*"' 
who  had  attended  to  tithe  the  hay,  that  it  was  to  be  carried  through  the  ad-  irhich  he  rs^ 
joining  field.    The  rector  refused  to  carry  it  by  the  new  way,  but  insisted  qoired  the  ree- 
thttt  it  shmild  go  through.the  old  gate«  and  sent  two  men  to  puU  down  the  ^'  to  carry  his 
wan  wiiich  had  been  erected  in  the  place  of  the  gate ;  this  attempt  was  sue-  ^^^  revised  to 
ceaafUly  Tesiated  by  the  &rmer,  and  the  tithe  hay  was  left  on  the  ground,  i^^  them  ez- 
where  it  rettcMl  ^«-«it  was  for  the  subtraction  of  Uiis  tithe  that  the  suit  was  cept  thioogh 
bfoag^t }  aad  the  court  of  Llaadaff  decided  in  favour  of  the  (rector,  and  held  tiie  old  gate, 

^hst  dte  tithe  had  been  subtracted  :  and  condemned  the  defendant  in  the  *^^^  ^  ?f 

.    _»-fc_      -A  copier  wonUl 

4XMCa  or  fbe  SOlt*  ^^  permit,  it 

It  appeared  in  the  coarse  of  this  cnuse  that  the  witnesses  had  not  been  was  holden  that 
eaamiuiBd  opoti  the  libel ;  but  upon  intenogatories  or  designadons  furnished  tiie  rector  iras 
to  the  ezanueer  by  the  proctor :  and  tha^  in  point  of  fact,  they  had  never  ^\  ll!!?!f  S!!f 
sees  the  libel  th^mre  adduced  to  prove.  toUi^hb 

The  asDOunt  of  the  tithe  claimed  was  one  pound.  tithes,  withhi 

Swabey  and  Jmmur,  for  the  rector,  insisted  npon  his  right  to  take  his  tithes  the  meaning  of 
by  the  niNial  and  accustomed  way  i  and  argued  that  the  obstruction  offered  !f£f^^^  ^1^ 
on  the  fiesentpcoasion  clearly  amounted  to  a  withholding  of  the  tithes ;  and        ^-   •  c. 
dted  the  2  &  3  Ed.  6.  €•  13.  ( I) 

PiMUnwre  and  LuihingUm,  for  the  appellant,  denied  that  the  rector  was 
let  or  hindered  in  the  sense  of  tiie  statute  of  Ed  ward  (L,  or  could  insisf  upon 
any  custOMary  or  fixed  way  by  which  he  was  to  take  away  his  tithes  i  the 
-way  by  w4iich  he  Mras  to  take  them  was  that  by  which  the  farmer  carried 
.away  the  other  nioe-tenths  of  the  crop  ;  and  this  way  the  farmer  might  vary 
frinn  tone  to<time  as  might  best  suit  his  convenience,  or  the  course  of  agri- 
cnltare  he  might  adopt  with  respect  to  his  form. 

Judgment. 

Sir  Josh  Nioboll.  This  is  a  proceeding  instituted  in  the  consistory  court 
of  Llaadaff  by  the  rev.  Richard  Jenkins^  rector  of  Newton  Nottage,  against 

Edward 


^1)  And  be  it  also  enacted  by  the  antho- 
liiy  aforesaid,  that  at  all  times  whatsoever, 
and  as  often  as  *the  said  precRal  tHhes  shall 
be  das,  and  at  the  tkhing  lima  ot  the  sane, 
iliito  be  lawftd  to  ar^f  asly  tp  whom  any 
-^  the  aakl  tithes«qgbt  to  be  paid,  or  his 
dmty  or  servant,  to  Tie  w  and  see  their  said 
tiOes  to  be  ItUXiy  and  truly  set  forth,  itnd 
levered  from  the  nfaie  psrts,  and  the  aame 
Viis%  totahe  ani  cury  mmtfi  and  if  any 


eatiy  awny  hii  corn  or  hay,  or 
other  pvsdlaJ  tithes*  before  the  tithe  thereof 
be  set  foirth  ;  or  willingly  withdraw  hb  tithes 
of  the  same,  or  of  socn  other  tUags  wheteof 
predial  tiChei  on^lit  «o  ^e  psid  }  or  do  stop 
or  let  the  pasHia,  viearj  or  proprietor,  owner 


or  other  their  deputies  or  farmers,  to  view, 
take,  and  carry  away  their  tithes  as  is  efore- 
esid ;  by  reason  whereof  the  said  tithe  or 
te^th  is  Joat,  isspa&red,  or  bait;  that  then 
•opon  due  proof  thereof,  made  before  thjc  spU 
ritual  judge,  or  any  otiier  judge,  to  whom 
heretofore  he  might  have  made  complaint ;  - 
the  party  ao  harrying  awdy;  withdrawing, 
letting,  or  stopping,  shall  pay  the  double 
valoe  of  the  tentbi  or  tithe  so  taken,  lost, 
witiidcawn  or  carried  away,  over  and  besides 
the  costs,  dbarra,  and  expences  of  the  sidt 
laths  same;  thesaaieto  be  recovered  be- 
iirs^e«c€MaBticaijndge,  according  to  the 
kb|:*s«ocMastical  Uw. 
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Edward  Burnell^  a  farmer  and  parishioner,  for  the  sabtraction  of  tithes. 
The  court  of  Llandalfhas  pronounced  for  the  value  of  the  tithes,  viz.  twenty 
shillings,  and  costs. 

The  case  comes  on  here  on  the  same  evidence  as  in-the  court  below. 
There  have  certainly  been  irreffniarities  in  the  proceedings  of  Che  inlBrior 
court.;  but  it  was  always  laid  down  by  my  predecessors  that  this  court 
should  endeavour,  in  the  best  way  it  could,  to  get  at  the  substantial  juiftioe 
of  the  case,  and  not  allow  either  party  to  be  injured  by  the  irregularities  of 
the  inferior  jurisdiction. 

The  libel  is  in  the  usual  general  form  ;  no  allegation  has  been  given  by 
the  defendaift ;  but  he  has  put  in  his  answers,  and  on  them  witnesses  have 
been  examined  ;  it  is  not  uncommon  in  the  country  courts  to  consider  an- 
swers as  a  responsive  allegation,  and  to  examine  witnesses  npon  them.  The 
judge  had  heard  upon  the  admissibility  of  the  answers,  and  eaah  party  seema 
to  have  fully  understood  the  real  point  at  issue  between  them* 

The  case  does  not  turn  on  any  question  of  right,  or  quantity,  or  value,  or 
setting  out  of  tithes j~  but  the  real  question  at  issue  is,  whether  the  rector 
was  ill^ally  prevented  from  carrying  away  the  tithes  ;  wliether  he  was  "  let 
or  stopped**  in  the  sense  of  the  statnte  of  Edward  6 ;  if  so,  double  value  is 
to  be  recovered.  The  case  turning  upon  this  point,  it  certainly  would  bai« 
been  more  regiilar  to  have  pleaded  the  facts  specially,  dther  in  the  original 
libel,  or  in  additiond  articles  after  the  answers  were  put  in  ;  but  this  is  not 
done :  a  strange  proceeding  takes  place,  called  a  designation  of  the  wit- 
nesses :— t.  e.  the  proctors  on  each  side  set  down  a  full  statement  of  what  each 
witness  can  say,  which  is  given  to  the  examiner  to  examine  by :  this  Is  a  very 
irregular  and  dangerotis  practice.  If  a  case  depend  on  special  fticts^  Chose  * 
facts  should  be  specially  pleaded  -,  the  party  may  then  ob{e6t  if  tifey  are  irre- 
levant, and  the  witnesses  may  be  cross-examined  to  them.  It  is  only  by  this 
mode  of  proceeding  that  true  justice  can  be  got  at,  and  evidence  be  obtained 
on  which  the  court  can  rely.  Designations  and  evidence  taken  on  them,  as 
has  been  done  here,  are  little  more  than  er  partt  affidavits. 

In  this  partictflar  case,  however,  there  seems  little  doubt  as  to  the' feds 
upon  the  general  result  of  the  evidence :  the  court  can  only  take  the  case  as 
it  finds  it ;  and  I  sliall  now  proceed  to  exfimine  Ha 'merits. 

T\)e  plafntiff  is  a  clergyman,  reotbr  of  Newton,  and  resides  there  $  the  de* 

fendant  is  a  farmer.  Who  occupies  two  fidds  abutting  on  the*  road  leading 

from  Newton  to  Not'tage,  another  -village  in  the  same  parish/and  at  whidi 

he  resides.    One  6f  these  fields,  that  nearest  to  Newtek,  was,  in  the  year 

1813,  a  fallow ;  the  other,  that  nearest  to  Nottage,  was  mowed  Ibr'  hay. 

There  had  been  gaps  from  each  of  these  two  fields  iifto  the  road,  and  aho 

from  one  field  to  the  other.     In  the  course  of  1819  the  fanner  slopped  up 

the  gap  from  the  hay-field  into  the  road,  walling  up  the  principal  part  of  it, 

&l>cmt  two-thirds;  and  filling  the  rest  with  thorns.-   In  this  sitoation  the 

hay  was  made  in  the  field  nearest  Nottage,  and  the  tithe  was  set  out  On-  the 

*20th  of  July :  there  being  thus  no  road  to  it  but  through  the  fallow-field ;  and 

the  gate  in  the  fallow-field  was  nearest  .to  the  residence  of  the  rector,  and 

furthest  from  that  of  the  farmer.    A  plan  has  been  estHibited  by  whibk  tliia 

*is  ren<lered  clear.     By  the  plan  and  other  evidence  it  also  appears  that  an-- 

other  gatevray  out  of  the  hay- field  into  the  road,  and  nearer  to  Newton,  had 

'  been  stopped  up  by  a  former  tenant,  seventeen  or  eigMeen  years  Jbefore ; 

and  a  new  Qpening,  or  gateway,  was  then  made  nearerto  Nottage,  nnd  close 

by  a  house  called  Shortland  Cot;  this  latter  opening  was  the  gap  already 

stated*  to  have  been  partly  walled  up  by  Burnell :  what  were  his  jnotives  in 

doing  this  has  not  been  shewn ;  it  mi^t  be  to  save  a  galci^-^  nklght  be 

less  expensive  in  fencing.;  the  .field  being  near  the «hi^Way,  it  ttight  be 

for  moEC  protection  against  trespass  by  cattle ;  it  might  therefore  be  done 

-for  hjs  more  commodious  and  convenient  occupation  :  there  Is  nothing  to 

shew  that  it  was  done  maliciously  and  vexatiously :  it  must  have  occasioned 

similar^  nay  greater,  inconvenience  to  himself  in  carrying  away  his  cfopa^ 

than  it  did  to  the  rector. 

On 
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'  Oil  the  20th  of  Mf  the  tithes  were  set  out.  '  Rees  istotes  he  was  present'        1B16. 

when  the  fiurmer  shewed  the  tithing  man  the  waf  he  was  to  carry  his  titbc       burmeli; 

bjr  the  gap  to  the  IkUow  field,  and  so  to  the  road ;  the  tithing  man  raised 
no  ish^eciaaa,  hot  said  it  was  sufficient,  and  the  parties  separated  io  perfect 
good  humour.  The  fiurmer  had  no  reason  to  expect  any  di9pute  about  the 
tnji :  the  mattef  was  ooramunicated  to  the  rector,  who  considered  he  had  a 
right,  and  insisted  on  the  exerdse  of  it ;  and  deterpnined  to  go  through  the 
gap  by  Shoftland  Cot^  though  the  other  was .  the  nearest  way.  Williams,- 
his  own  witness,  states  that  he  ordered  him  to  take  the  tithe,  and  to  enter 
die  field  at  the  old  gap,  two-thirds  of  which  were  walled  up.  He  begdn, 
therefore,  to  pull  down  the  stones ;  the  firmer  came  up  and  desired  he  would 
desist, jmd  told  him  that  he  meant  to  carry  his  own  hay  by  the  other  way  ; 
the  witness  told  this  to  the  parson,  who  said  ho  would  go  by  the  gap,  and 
no  other  way;  he  came  to  the  spot,  and  the  farmer  shewed  him  the  other 
way,  and  said  he  intended  to  take  his  own  by  that  way.  1'he  witness  tliinks 
it  would  httve  been  easi/sr  to  go  through  the  other  gap  than  to  pull  dowu  the 
stones.  The  rector  said,  **  Damn  you,  you  rascal*  do  you  prevent  me  from 
tAking  my  tithes?"  To  this  the  farmer  replied,  "  No  ;*'  but  shewed  him 
theoiherway.  The  rector,  however,  persisted.  Oo  a  question  being  put. 
Why  he  was  so  illHiatuTed  with  his  parishioners,  he  said  he  never  was  easy 
hot  when  €|uarreUing  with  them. 

This  is  the  account  given  by  the  rector*s  own  witness ;  there  is  no  reason 
to  doubt  his  troth  or  accuracy  >  his  general  credit  is  established  by  ihe  rec- 
tor's having  produced  him;  he  is  confirmed  by  Coleman,  and  by  the  history 
of  the  genefal  rtiguta.  It  has  been  endeavoured  to  shew  that  there  was  no  suf- 
ficient gap,  by  which  it  could  be  carried|lhe  other  way :  but  this  appears  to 
have  been  an  after-thought,  and  there  is  no  proof  it;  the  utmost  that  arises 
from  the  evidence  on  this  point  is,  thatthe  witnesses  had  not  observed  it.  It 
is  psoved  by  others  that  it  had  bee»used  before  }  Ihe  farmer  carried  his  own 
crop  thAt  way  }  it  was  aot  tho  ground  of  objection  taken  by  ihe  rector  at  the 
time :  be  does  not  say,  I  cannot  go  that  way  because  it  is  an  unfit  road;  the 
Mlow  is  heavy,  and  my  horses  are  weak ;  nothing  of  the  sort  is  suggested  : 
he  stands  on  his  own  indisputable  right  to  go  throu^  the  gap  by  dhortland 
Cot,  and  insists  upon  it  that  he  has  been  *'  stopped  and  let."  This  is  an  ex- 
trease  right ;  ami  to  establish  it,  it  must  be  made  out  that  this  was  a  stop- 
ping aod  letting  within  the  meaning  of  the  staiute.  It  ap|)ears  in  evidence 
tlMt  there  was  another  road  by  which  he  might  have  carried  his  tithe,  and 
that  a  aoore  convenient  roa4;  because  equally  good,  and  nearer  ;  and  he  has 
eipended  several  hundred  pooads-  to  establish  this  right,  to  go  by  a  more  in- 
eoavenient  way.  in  support  of  the  position  of  law  I  expected  sonie  authority 
in  point  to  be  addooed  in  which  it  was  laid  down  that  if  a  farmer  had  once 
mside  an  opening,  and  tithes  had  been  carried  through  it,  he  may  not  after- 
wards for  his  own  coavenieoce  anfl  occopatiou  shut  up  that  opening,  even 
thoi^h  he  make  another  through  which  the  rector  can  as  conveniently  carry 
his  tithes.  Cases  have  been  cited  f^m  the  common  law  in  which  prohibi- 
tions have  been  refused,  to  shew  that  the  court  may  decide  on  the  way  by 
wUcb  the  parson  is  to  carry*  This  court  cannot  decide  ou  a  strict  question 
of  the  light  of  way  :«-*the  only  question  1  can  decide  is,  whether  he  was 
legally  obstnictod.  It  is  laid  down  by  Sir  Simon  Degge(l),  that  if  the 
owner. of  the  soil,  afte^  h^  has  set  out  his  tithe,  shuts  up  the  way,  it  is  no 
good  setting  out :-— but  here  there  is  no  shutting  up  of  the  way  ;— the  farmer 
did  not  reftise  to  allow  the  rector  to  carry  away  the  tithes,,  this  gap  was 
stopped  op  before ; — there  was  another  opening  equally  convenient,  through 
whic&  the  rector  was  invited,  and  tlirough  which  the  farmer  carried  his  owu 
erop.  How  can  any  court  of  justice  hold  that  by  this  the  statute  was  vio- 
lated }  Rut  it  must  not  be  understood  by  this  that  the  farmer  may  stop  a 
way  convenient  to  the  parson,  if  he  open  another  which  is  convenient  to 
himself,  bat  which  may  be  very,  inconvenient  to  the  parson,  especially  if  it 

bo 
^       .   .   (1)  Pirt  2,  c,  14.    : 
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18 10,        be  done  with  a  vexitUoos  bteatton,  such  a  proceding'  may  amount  to  an 
BURNKu.      absolute  obstruction^  and  to  a  frandukot  denial  of  titbe.    I  by  no  means  lay 
down  that  the  Ibrmer  may  at  his  pleafure  atop  up  a  gap,  a»d  subject  the 
cleigyman  to  unreasonable  inconvenience.    This  is  not  a  case  of  that  sort* 

Again,  if  the  rector  could  rest  his  case  on  aa  ancient  right  of  way,  (how 
ikr  such  a  case  could  be  triad  here  collaterally  I  do  not  say,)  yet  this  open- 
ing was  only  made  a  &ii[  years  before  ;-«-it  is  shewn  by  several  of  the  wit- 
nesses that  there  waa  an  older  way.than  this,  which  was  stopped  up  by  a 
former  tenant. 

The  grounds  on  which  the  chancellor  of  Lhindaff  decided  this  quetf  ion 
are  not  set  forth :  but  he  called  for  iafomuitioo  respecting  a  verdict  on  a 
trial  between  the  same  partieaat  the  great  sessions  at  Cardiff  |— one  should 
have  been  led,  therefore,  to  expect  that  that  verdict  would  have  been  the 
ground  of  his  sentence :  but  it  is  exactly  the  contrary.  The  issue  appeaia 
fo  have  been  substantially  the  sane  in  both  cases.  Bumell  bsovght  an 
action  for  damages  against  the  rector,  for  not  carrying  away  the  tithes  whcK 
they  were  set  out.  Jenkins  pleaded  not  guilty,  set  up  the  obstruction  oC 
the  legal  road,  and  Bomell  obtained  a  verdict.  The  ground  must  hare 
been  that  there  was  no  right  of  way,  and  that  the  rector  was  not  obstructed. 
I  am  entirely  of  the  same  opinion ;  1  think  the  rector  was  not  let  or  hiodeced 
in  carrying  away  his  tithes,  and  that  he  had  a  £ur  and  reasonable  opportu^. 
aity  of  carryii^  them  away. 

On  these  grounds  I  reverse  the  sentence.  But  certainly  a  fiirther  consl* 
deration  remains,  of  importance  to  the  justice  of  the  case,— that  of  costs* 
In  these  courts  it  has  always  been  held  tluLt  costs  are  a  matter  of  discretionr 
not  of  capricious  discretion,  but  occoiding  to  the  just  consideration  of  all  the 
circumstances.  It  is  the  duty  of  the  court  on  one  hand  to  protect  partiea  in 
the  fair  assertion  of  their  just  and  legal  rights  >  and  on  the  otiier  hand  to 
check  vexatious  litigation.  The  court  of  appeal  must  endeavour  to  put 
parties  in  the  situation  in  which  they  would  have  been  if  the  court  below 
had  done  right.  It  appears  that  the  rector  tfaougfit  he  had  a  legal  right  j — 
though  the  case  in  some  of  its  parts  exhibits  a  lamentable  instance  of 
the  effect  of  ungovernable  passion  :^he  did^offier  afterwards  to  refer  the 
matter  to  the  arbitmtion  of  two  magistnUes  before  the  triid  at  Cardiff.  Tikis 
was  refused,  and  perhaps  properly,  for  I  think  it  was  hardly  a  fit  case  to 
refer  to  magistrates,  because  a  right  was  set  up,  and  a  question  was  made 
under  the  statute  of  £dw.  0.  But  1  cannot  consider  the  defendant  as  not 
subject  to  sorae  degree  of  reprehension.  It  is  laid  down  that  the  rector  may 
remove  obstruction  if  it  is  thrown  in  his  way :  this  may  not  be  the  moei 
adviseable  species  of  remedy  |  and  the  rector,  if  he  resort  to  it,  does. it  at 
his  own  risk  of  trespass,  if  he  is  wrong.  Bumell  did  not  warn  the  rector 
against  the  trespass,  and  reserve  himself  for  his  legal  remedy,  but  prevented 
the  pulling  down  of  his  fence  by  force  :^if  both  had  gone  on,  it  might  hnve 
led  to  further  mischief,  and  ended  in  violence  and  riot,  and  possiUy  io 
bloodshed ,-  but  the  rector,  finding  him  resolved,  sent  his  cart  away.  Bur- 
nell  is  also  not  averse  to  1^^  procedings,  for  he  brought  a  suit  for  the  small 
damages  which  accrued,  and  put  the  rector  to  the  expence  of  sixty  pounds' 
costs,  when  the  whole  question  mi^t  have  been  determined  by  the  suit  then 
going  on  in  the  ecdesiaatical  court.  Another  circumstance  weigha  still 
more  with  me ;— he  not  only  refiised  to  let  the  matter  be  settled,  but  when 
an  arbitration  was  oA^red,  be  said  he  could  not  settle  it  without  consulting 
the  other  parishk>ners.  I  do  not  mean  to  say  that  there  may  not  be  ques*^ 
tions  with  the  rector  which  the  parishioners  may  agree  to  have  tried  by  one 
of  them,  but  1  cannot  make  out  that  this  is  a  case  of  that  sort  {^thia  is  not 
a  general,  but  a  particular  question.  I  think,  thoefore,  there  is  some 
appearance  of  a  combination  among  the  parishioners. 

What  the  court  of  Llandaff  ought  to  have  done  would  have  been  to  have 
dismissed  Uve  defrndant,  but  wititout  costs,  orwithsasnething  merely  noa 
ffUne  cxpensarum.  But,  on  the  other  hand,  the  sentence  having  pronounced 
for  the  tithes,  and  condemned  the  defenduit  in  costs,  he  was  driven  to  the 

necessity 
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necaesBitydllier  oTappeaUoglb  this  courts  or  submiiliog^  tO  iiijuMoe.    I 
tynk  hiflB  OB  Uial  gwioMd  entitled  to  his  €08t9  in  (hie  court. 

I  tfaerolbre  levene  the  aentence,  and  dismiss  the  cause  without  costs  in 
the  eosrt  below  ;—bnt  I  condemn  the  respondent  in  the  costs  of  the 
appeal. 

M.  57  Geo.  3.    1816. 
WoUey  Y.  Hadfield  (tnd  others,    [3  Price^  210.] 

^T\)  this  (rector's)  bill  for  tithes,  the  following  M^tfiu  was  (amongst  other*  ^  „^^  ^^21, 
^  which  were  afterwards  jg^ven  up)  pleaded  by  the  defendant,  '*  That  8«.  itL  pnyabl'e 
Irom  time  immeoiorial  tliere  ha^h  been  payable  and  paid,  and  of  right  ought  for  certain 
to  be  paid,  at  or  about  the  feast  of  Easier,  or  when  lawfully  demanded^  to  |i|]^^,j||j*^''^!L* 
the  |>erBOB  entitled  to  the  tithes  of  the  aeid  rectory  or  parionage,  as  a  modun  occupie?of  ^ 
or  cttstOBiary  payment,  in  lieu  of  the  tithes  in  kind  of  com  and  hay,  and  of  each  fann  or 
agistment,  yeaiiy  arising,  growing  and  renewing,  vf\\hx^  the  two  aeve-  teoemetit  wtth- 
ral  townships  of  Mailey  (sare  as  aforesaid)  and  Longden,  the  respective  {^^^\^^^ 
sums  of  money  nest  hereinafter  mentioned,  to  wit,  within  the  towaehip  of  pecOrelT'paT- 
Madefy  (except  as  aforesaid),  the  sum  of  Oc.  ^d.  >  and  within  the  township  iog  his  rateable 
of  Liongden,  the  sum  of  %l:  8«.  \d,  the  occupier  of  each  farm  or  tenement  proportioD,  but 
wtthfai  the  said  township  respectively,  (except  as  aforesaid)  paymg^Juoji^te-  «^ithout  ttoting 
able  and  proportionjftble  gEl.gf  ^^  ^'^  modm.  or  customary  pdjmentidue  luitibiiefor^a^^ 
fir^mthe  tovTSsEip^  wl^cb  the  farm  or  land  occupied  by  him  is  situhted.*'  fafm,  bad  for 
It  was  objected  to  for  onoertaioty,  in  not  stating  by  whom  it  was  to  be  paid,  uncertainty  < 
or  in  vHiat  proportions  for  each  farm.  ^^\^t^  ^^' 

f^eikereU  and  Spemce,  for  the  defendants,  contended,  that  proof  of  the  im-  ^nt  b^i^^id 
memorial  payment  of  the  stun  of  2/.  8#.  Id.  wonld,  notwithstanding  the  ob-  »  a  mmbu  for 
jectidns  taken,  substantiate  the  defence,  as  to  those  of  the  defendants  who  unceruinty, 
had  regularly  paid  their  contributory  share  of  the  moduif  set  up,  who  con*  could  not  be 
tended  that  they  were  therefore  entitled  to  exemption.    They  admitted  that  |.ommition*7e^ 
there  were  some  uncertainties  ia  the  aiadiii,  as  laid,  but  urged,  that  as  this  quiring  notice 
was  the  case  of  an  answer,  where  the  same  strictness  was  not  required  as  in  a  to  determine  it. 
bill,  there  were  several  authorities  whieb  supported  modates  laid  with  as  great 
uncertainty  as  the  i^resent.    And  they  cited  j^ikint  v.  Hatton  (1),  and  ^<- 
kim  ▼.  Lord  HllioHghby  de  Broke  {2),  v/here  the  court  held  that  the  modus  , 

set  up,  and  objected  to  as  being  laid  with  too  great  uncertainty  to  found  a 
decree,  wu  (although  that  might  be  so,  if  it  had  been  so  laid  in  a  bill  to 
establish  it)  sofRc4ent  for  the  court  to  proceed  pn  $  fori  in  ^n  answer  where 
so  much  strictness  is  not  requisite,  it  is  enough  if  there  appears  to  be  a 
good  defence.  80  here,  if  the  payment  be  pro^d,  the  validi^  of  the  de- 
fence should  be  enquired  of  by  a  jury.  And  in  Markham  v.  Laycoek  (3),  the 
court  said,  that  customary  payments  pleaded,  and  being  likely  to  be  (lade 
out  in  evidence,  were  to  be  treated  with  some  degree  of  indulgence ;  and  it 
m%ht  be  sent  to  a  jury,  who  might  negative  the  inaccurate  tnodus,  and  find 
the  true  one.  All  the  objections  made  to  this  modut  were  also  decidedly  over- 
ruled in  the  case  of  Uardcastle  v.  Sciater  (4),  where  the  uncertainty  was  said 
to  be  accountable  for,  by  reason  of  the  probability  that  the  tract  prescribed 
for  had  been  origimdly  the  property  of  an  individual,  and  that  the  subse- 
quent alteration  of  that  property  ought  not  to  have  ^e  effect  of  destroying 
tile  modu9, 

MariiH,  Clarke,  and  Domdeiweilf  for  the  plaintiff,  were  not  called  on  to 
reply. 

Thomson,  Chief  Baron.  1  put  tMs  question :— Can  any  evidence  help 
this  modiu,  which  is  not  only  defective  in  point  of  form,  but  also  in  point  of 
substance.  This  fs  not  lilce  any  other  case  that  I  ever  saw  or  heard  of:  it 
b  a  modtis  to  be  paid  by  the  township,  Uie  occupier  of  each  contributing  his 

proportion, 

(1)  Anstr.  386.      jitift,  p.  403.  (3)  Poii.  Add. 

(2)  Anit,  p.  406.  (4}  Ante^  p.  96. 
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proportion.  Now,  by  what  reference,  or  hy vHiat means,  is thatproportaon 
toJbe  ascertained  ?  Is  tt  according  to  the  rate  or  value  of  the  land }  And 
hoiH  18  that  to  be  ascertained,  or  to  be  made  known  to  the  dergjFman  } 
»  The  defendant's  counsel  were  perfectly  right  in  saying,  thflit  there  is  not 
the  same  strictness  of  precision  required  in  laying  a  modui  in  an  answer  as 
in  a  bill ;'  but  still  there  must  be  some  degree  of  certainty  as  to  the  means 
of  collecting  it,  and  how  it  is  to  be  paid,  and  from  whom  to  be  demanded. 
.  The  casea  cited  are  quite  different :  this  nncertdinty  seems. to  .l>elong  to  no 
modus  whatever.  It  seems  to  me  this  modus  is  intrinsically  l>ad,  and  that  it 
is  impossible  to  malce  it  good  for  any  thing. 

GaAHAM,  Bardn.  I  entirely  concur  with  my  Lord  Chief  Baron.  It  seema 
to  me  impossible  that  thismociiM  can  be  supported.  There  is  nothing  which 
shows  how  the  rector's  right  to  recover  the  2/.  8c.  Id.  is  to  be  enjkacoA.  U 
neither  states  by  whom  it  is  payable,. or  the  respective  contribution  pleach 
individual  towards  making  up  the  amount  within  themselves  $  and  even  dia4 
would  require  it  to  l^  shown,  further^  to  whom  the  owner  of  the  tithe  was 
to  resort  for  his  remedy^  in  case  the  paym«it  were  resisted.  You  tell  hiai 
he  is  to  have  his  proportionable  part  from  this  or  that  occupier^  bm  what 
proportionable  part  has  he  a  right  to  demand  of  each  ?  And,  as  my  lord 
chief  baron  asked,  how  is  he  to  ascertain  how  that  can  be  come  at ) 

Richards,  Baron.  I  think  the  very  statement,  upon  the  fece  of  the 
moduM^  is  against  it.  IHis  Lordship  read  the  word»  of  the  modus^  as  ad  ottf 
ahove,^ 

The  very  reading  of  the  words,  as  it  seems  to  me,  furnishes  the  obvious 
objection  to  it,  without  more,  and  puts  this  modus  out  of  all  question. 
,  It  was  then  submitted,  that  the  defendant  might  insist  upon  this  payment, 

as  being  a  composition,  requiring  notice  to  determine  it. 

But  the  court  decided,  that  it  could  not  be  so  consictered,  and  for  the 
same  reasons  as  determined  the  rejection  of  it  as  a  nodus,  for  its  uncertain*- 
ty  applied  equally  to  its  destruction  when  considered  as  a  composition,  as  it 
was  not  stated  what  the  composition  was,  or  with  whom  it  had  been  made, 
or  in  what  proportions  it  was  to  be  paid. 

M-  57  Geo.  3.    1816.  .  Scacc.    Rex  v.  Ellis.    [3  Price,  323.] 

Tithes  are  a  <e-  ^|^HIS  was  a  proceeding  by  seire/aHas,  for  the  penalty  of  the  common  booil 
fumtnit  and  M.  giyen  by  the  defendant  to  the  crown  as  a  country  auctioneer.  The  de- 
^^^^^\  fendant  pleaded  a  general  performance  of  the  condition.  The  replication  set 
emp^n  (in^l9  ^^^*  ^^^  ^®  defendant,  on  the  13th  of  July  IBld,  made  a  sale  out  of  the 
Geo.  3.  ch.  56.  limits  of  the  chief  office  of  excise,  and  that  he  did  sell  by  auction,  the  tithe 
8. 14)  from  Uie  of  certain  corn  growing  on  certain  lands,  and  divers  other  goods  and  chat* 

b^ rac^oniai-  ^^^ *  ^^^  ^^^  ^  ^^^  ^^  ^^  ^^  ^^'  within  the  proper  time,  deliver  to 

posed  by  the"'  ^^^  person  appointed  to  rieceive  the  same*  a  particular  account  in  writing  of 

43d  Geo.  3.  ch.  the  total  amount  of  the  money  bid  at  such  sale.   Another  breach  was  as- 

69,  schedule  A.  signed,  for  a  like  selling  by  auction  of  another  parcel  of  tithes  of  other  lands^ 

aurtilJi^^^    on  a  different  day. 

tithes  of  com,  '^^  these  breaches,  so  assigned,  there  was  a  rejoinder,  that  one  Mr.  Ro- 
then  standing  bcrts  was  rector  of  the  parish,  and  being  such  rector,  and  desirous  of  letting 
and  growing  on  for  a  term  of  years  certain  tithes  of  corn  which  belonged  to  him  as  rector>  the 
bcTtnn^ferred  ^^^^  °^^  being  then  cut,  and  being  tenements,  employed  the  said  John  Ellis 
bv  way'of  leave  ^  ^^^^  ^^  auction,  to  let  the  tithes  for  a  certain  term  of  years,  on  his,  the 
foroiie  year,  to  rector's  account ;  and  thereupon'  the  said  John  Ellis,  as  such  auctioneer, 
commence  on  the  IS^th  of  July  1813,  did,  on  account  of  the  rector,  hold  an  anc« 
^m  before  the  ^^^  f^^  ^he  letting  the  said  tithes  for  a  term  of  years  to  be  oreated  by 
tion^isatiSw  ^^  ""^c*^""'  That  the  defendant,  at  such, auction,  on  the  rector's  account,  ' 
by  Miction  of  ^^t  the  tithjss  to  one  William  Jones,  for  a  term  of  years,  to  be  created 
the  tenement,      by  the  said  John  Roberts  as  such  rector ;  and  that  the  8upiK>sed  sale  of 

andnotaMfe     the  tithes  mentioned  in  the  breach,  was  the  lettinfi:  of  these  tithes;  and 

of  the/t/Af«:  ^    ^    ,                              *i.„t 

and  that,  al-  '"" 
though  no  actual  lca;»c  should  be  afterwards  made  of  such  tithci. 
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that  ifae  titkes,  that  is,  Ihe  com  and  tidies 'which  were  so  let,  were  then 
growing.  There  wM  also  a  rejoinder  to  the  other  breach,  which  was  as-* 
signed  for  selling  another  quantity  of  tithes;  on  another  day,  arising  on  other 
lands ;  which  averred;  that  this  was  not  a  sale^  but  was  a  letting  of  the 
tilhes^  and  that  those  tithes  were  tenements. 

I  The  eaose  was  tried  at  the  sittings  after  Trinity  term^  when  a  verdict  was 
taken  fisr  the  crown,  sub|ject  to  the  decision  of  the  court  on  the  points  re- 
served 'j  which  were  AfterwArds  made  the  ground  of  a  motion,  that  sudi  ver- 
dict might  be  struck  out,  and  a  verdict  entered  for  the  defendant 

On  that  motion  being  made,  the  rule  was  granted  accordingly,  on  the 
gfiNind  that  this  auction  was  within  the  exemption  (of  the  14th  section  of  the 
ISOi  Geo.  8.  ch.  M  (1),  )  from  the  duties  imposed  by  the  43d  Geo.  8.  ch. 
69,  ached.  A  (3). 

it  appeared  by  the  report  to  have  been  given  in  evidence,  that,  antecedent 
to  this  sale  or  letthig,  the  auctioneer  had  delivered  to  the  proper  officer  this 
notioe :  ''  To  the  officer  of  Excise  at  Pwllhelli :  Take  notice,  that  I  shall  let 
by  auction  to  the  highest  bidder,  at  tbo  viUage  of  Ai>erdaron,  on  Monday, 
the  Mth  of  July  instant,  in  eight  parcels,  all  those  tenements  and  heredita^ 
ments,  consisting  of  the  rectus  share  of  the  great  tithes  arising,  growing, 
and  beoooung  due  in  the  parishes  of  Aberdaron  and  Llanfaebrhys,  for4>ne 
year,  oommeneing  on  St.  Peter^s  day  last  past.  Dated  the  9th  of  July." 
There  was  also  a&ed,  '^A  catalogue  ot  the  tenements  and  liereditaraents  in- 
tended to  be  let  by  me  by  auction,  at  Aberdaron,  on  the  26th  day  of  July 
1818,  in  eight  lots  or  parcels,  the  tithes  of  corn  arisiog,  growing,  and  be- 
coming due  in  the  partsfafes  of  Llanftiebrhys  and  Aberdaron.'* 

The  conditions  of  the  letting,  wtiich  were  produced  at^  the  time  of  sale, 
'were  as  follows, ''  The  tithe  of  com  arising,  growing,  and  l)ecomiqg  due  in 
the  parishes  of  L1anfiiel>rhys,  in  the  county  df  Carnarvon,  with  the  heredita- 
ments and  appurtenances  thereto  belonging,  on  the  Idth  day  of  July  1813. 
First,  that  the  highest  of  three  or  more  bidders  shall  l>e  the  taker  or  tenant ; 
and  tf  any  dispute  shall  arise  as  to  the  biddings,  the  lot  shall  be  put  again. 
Secondly,  that  the  tithe  of  com  shall  be  put  up  in  ten  lots  or  parcels,  and 
shall  be  let  for  one,  two,  or  more  years,  as  shall  be  agreed  upon,  on  putting 
up  the  same.  Thirdly,  that  all  the  taxes  (except  the  landlord's  property  tax) 
shall  be  paid  or  borne  by  the  takers  or  tenants^  Fourthly,  that  the  rent  or  rents 
at  which  each  lot  shall  be  let,  shall  be  payable  on  the  Ist  day  of  July  1811; 
and  the  taker  or  takers  shall,  if  required,  find  sufficient  sureties  for  the  pay- 
ment of  such  rent.  Fifthly,  that  Uie  proprietor  of  the  said  tithes  will>  at  his 
own  espenoe,  execute  ademise  or  lease  of  the  said  corn  tithe,  to  the  takers 

thereof 

Hie  MtiM,  and  by  the  owner  or  ownen  of 
■ack  laadt,  or  proprietor  or  ^pnftkton  of, 
or  advvatarer  or  adTcntaim  in,  mch  mines 
or  quarries  respectirelj,  or  by  hit  or  their 
steward  or  agent,  stewards  or  agents  $  any 
thing  herein  contained  to  the  contrary  not- 
withstanding." 

(2)  ^  For  every  twenty  shillings  of  tlie  par<- 
chase  money  arising  or  payable  by  Tirtae  of 
any  sale  at  auction  in  Great  Britain,  of  any 
interest  in  possessioh  or  rerersion,  in  any 
freehold,  cnstomarr,  copyhold,  or  lesschold 
laada»  tenemeiits,  honaes,  or  hereUUafuntf, 
and  any  share  or  shares  in  the  capital  or 
Joint  stock  of  any  corporation  or  chartered 
company,  and  of  mny  annuities  or  sums  of 
moDey  charged  thereon,  and  of  any  ships 
and  vesMli^  sad  olany  mrenioBary  uteivst 
in  the  public  funids,  and  of  any  plate  or 
Jewels,  and  so  in  proportion  for  any  greater 
br  less -sum  of  each  pnithase  money,  to  be 
paid  by  the  ancnononr,  agent,  U/UotfOfwA^ 
ler  by  commission*" 
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(1)  «<  Protided  abo,  that  nolUttg  in  this 
ad  contidned  shall  extend  to  any  anction  to 
be  hdd,  on  the  aocovnt  of  the  lord  or  lady 
of  say  manor,  for  the  granting  any  copyhold 
or  customary  messnages,  lands,  or  tene- 
ments, (caret  <*  keredUmmemt$*')  for  the 
term  of  a  lifo  or  Uvea,  or  any  nmnher  of 
wears  I'Orlo  any  aoctioa  to  be  held  for  the 
lettii^or  demising  any  messnagea,  lands,  or 
tenements,  for  the  term  of  a  life  or  lives,  or 
nay  nnmber  of  years,  to  be  created  by  the 
person  or  pereons  oa  whoee  aeeooat  mch 
anetioiiehallbeheldf  or  to  the  eale  or  eales 
4»f  any  woods,  coppices,  produce  of  mines  or 
quarries,  or  to  any  contract  relating  there- 
to, or  to  the  cntdng  or  working  the  same,  or 
to  tlM  aale  of  aay  materiala  used  In  the 
woridflf  of  eadi  ndaee  or  qaanies  respac* 
lively  $  or  to  the  sate  of  anv  cattie,  and  live 
or  dead  stock,  or  unmannactnred  produce 
of  land  ;  so  as.snth  sate  or,  salea  of  woods, 
eoppleeSf  prodoos  of  mines  or  qnanfea,  cat- 
tte,.oom,  stock,  or  produce  of  land,  be  made 
whilst  tluy  continue  on  the  lands  producing 
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ftiiereof  respectively^  aiibject  io  the  for^^ii^  coiffUtiOm. '  •  SixMy,  tkat  the 
owner  or' proprietor  of  the  tithea  ebaU  be  at  liberty  to  bid  09Qe  for  each  lot« 
at  such  timeaa  he  shati  think  ptoper." 

The  Uke  notice  was  given^  and  the  like  conditiont  declared^  aa  to  the  let«» 
ting  of  the  tithes  of  the  other  part  of  the  paiiahj  and  that  the  proprietor 
wouhl,  at  hia«wu  expence,  eaecute  a  demise  or  lease  of  Ihe  corn  tithe,  to 
the  person  who  should  take  th^m. 

.  The  SoUdtor^Qentrai,  Dauncty,  Clarke,  aad  ffiUkn^,  now  showed  oause  | 
and  they  made  these  two  points  :«-^first,  that  the  tithes  so  s^d  to  be  let,  werQ 
ndt  a  tenement  within  the- meaning  of  the  act^  and  therefore  not  within  the 
exemption  :  and-  secondly,  if  they  were,  that  that  which  had  been  <»lled  a 
letting,  was,  la  pdnt  of  faot,  a  mere  sale  by  ao^ion  y  And  that  the  mode 
which  had  been  adopted  for  the  disposal  of  the  tithes,  was  so  far  merely  co*t 
lourable  (not  fbauduiehtly  so,)  for  the  pnrpose  cf  avoidiag  the  duty*    That 
duty,  as  imposed  by  the  4dd  Geo.  8.  c.  W,  sched.  A,  was  what  was  soughf 
to  be  recoTcrsd  by  the  present  proceeduig,  oa  which  the  crown  had- obtained 
a  verdict  which  it  was  entitled  to  retain^  unless  the  snbjecft  of  ,9ale  in  ques*t 
iion  oooM  be  bniqg^t  within  the  exemption  of  the  19ih  Geo.  8.  c,  60,  sec  14. 
as  being  comprehended  nnder  any  one, of  the  terms  uaed  in  that  excepting 
clause.    Tithes,  they  admitted,  have  been  from  time  to  time  invested  witl^ 
many  of  the  common-law  attributes  of  tenements,  by  several  statutes ;  bus 
those  statutes  had  not  put  tithes,  which  are  in  fact;  at  common*  law,  merel/ 
incorporeal  hereditaments,  on  the  footing  d  tenemente  ia  all  respects^ 
or  at  all  changed  their  nature ;  nor  have  any  of  the  statutes  which  relate  to 
tithes,  ever  called  them  a  tenement.    The  ^Ul  Hen.  3.  cap.  7,  sec.  7,  which 
rendered  tithes,  in  lay  hands,  subject  to  the  same  modes  of  conveyance  and 
recovery  as  lands  and  tenements,  clearly  treats  tkhes  as  an  incorporeal  her^** 
4itament,  and  so  distinguishes  them  $  for  there  is  -nothing  which  can  be  pro- 
perly called  a  teaement,  for  which  the  pmtipe^uod  rtddai  would  not  lie  be« 
fore  that  act ;  and  it  is  only  oa  that  statute  that  an  ejectment  will  lie  for  themt 
which  had  never  been  heard  of  before*  and  was  afterwards  at  first  doobt^id^ 
Tbedtfa  Geo.  3.  cap.  17,  which  was  passed  to  remove  doiibtB.as  to  whethee 
tithes  might  be  leased  by  certaia  ecdestaslieal  corporatioasj  enacta,  thfit  oert 
tain  leases  for  lives,  granted  of  tithes,  tolls;  or  ether  inoorporeal  heredita* 
mentSy  sfaUl  be  good  and  valid  5  treating  tidies  as  an  ioeorporeal  heredita? 
ment,  contmdiatlnguished  froili  tenemenia.    This  very  exemption  on  which 
the  question  now  arises,  also,  has  expressly  enumerated  messuages,  laiidsj 
and  tenements  only,  purpos^,  it  should  seem,  excludiog  hereditaments* 
which  the  schedule  embncea,  and  the  exemption  must  be  construed  by.  the 
letter  t  and,  but  for  the  exemptiop,  it  is  clear  that  tenements  let  by  auction 
would  be  liable  to  the  duty ;  therefore,  if  tithes  are  not  a  tenement,  but  a 
hereditament,  they  are  not  exempt. 

But  if  that  be  not  so,  the  second  objectbn  arises,  that  this  was  not  a  let- 
ting by  auction  of  the  tithes,  but  a  sale  by  auction  of  the  subject-matter. 
Now  idl  tjiat  w|u  actually  sold,  was  a  tehth  of  the  crop  on  the  ground^ 
Tithes,  as  such,  are  not  properly  the  subject  of  a  lease  or  demise ;  they  are 
an  incorporeal  hereditament,  and  lie  in  grant;  and  they  must  be  conveyed 
by  deed,  for  they  are  not  capable  of  livery.  And  the  common  cases  of  letting 
tithes  by  parol,  as  (to  instance  one)  Ae  usual  composition  between  th^ 
tithe-owner  and  the  farmer,  is  not  a  letting,  but  a  sale^  aiul  good  as  a  sale 
only.  And  although  those  compositioiis  generally  take  place  between  the 
titlie  owner  and  the  occupier  of  the  land,  it  would  be  just  the  same  thing  if 
the  tithes,  were  so  sold  to  a  third  person.  And  to  that  point,  the  case  of 
HawJlte§  V.  Brayfidd  (1),  was  cited  $  where  the  court  held,  that  there  gou14 
be  no  agreement  of  retainer  of  tilfties  (by  pan^)  **  iot  many  yean,*'  (which 
sounds  in  nature  of  a  lease)  although  tbev  sidd  that  the  law  would  permit 
it  for  a  year,  f^  it  being  given  by  way  01  sale;''  and' that  of  Keddingtom  v^ 
JBrM^r}7Mm.(2),  tothesame^ect.  Aato  thecaseof  jEreioeUv^.4dMw(3j^  thai 

was 

(1)  Cro.Jac  137.    jAUt,voi:i,  p.  165.         (3)    Poit,  Jid. 
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was  decided  mertif  on  the  pri»6i[^  that  a  composition  by  six  months  no*        18lf  • 

tioeooly^  with  reiereDce  to  leases, oug;ht  to  prevail  in  fiiYoar  of  the/anner  i  *^ 

bat  that  case  does  not  decide,  that  there  can  be  a  parol  demise  of  tithes> 

which  being  an  incorporeal  hereditament^  eaa  only  lie  in  giant.    As  to  what 

may  have  been  insertisd  in  the  conditions  ol  sale,  that  is  neither  bindiog  on 

the  parties,  nor  coneloshre  as  to  liie  question  of  law }  of  its  being  a  letting  of 

the  tithes,  or  a  sale,  or  of  the  actual  sale  being  of  wha4  was  expressed  to  bf 

hiteaded  to  he  sold,  iir  point  of  fact.    Then*  looking  to  the  thing  actually 

sold,  that  which  has  been  called  a  lease  of  tithes,  was  nothing  more  or  less» 

IB  truth,  than  the  tenth  part  of  a  crop  of  corn  nearly  fit  to  cut,  then  standing 

on  the  ground,  actually  sold  in  ^e  month  of  July,  under  colour  of  a.  lease  to 

eomnenoe  from  a  day  •passed,  from  ihe  previous  St.  Jeter's  day  to  tlie 

eue  next  foUowing :-  and  a  growing  cnop  is  coosidered  part  of  the  perBonsj 

^stock  of  tjbe  ftoteer,  and  may  be  twen  in  execution.  These  tithes,  therefore, 

were  not  the  subject  of  a  leMiog,  by  paroli  at  all.  The  lettbg  relied  on,  was 

adther  mote  nor  less  than  a  sate  of  the  sob|ect-matter  ^  and  that  which  has 

been  called  a  lease^  haa  not  the  usual  characteriatle  qualifications  of  a  right 

of  entry  on  one  side,  or  a  reversionary  interest  oA  the.  other.    The  eonse- 

quences  to  the  fevemie,  of  deciding  this  sale  to  be  «  letting  of  the  tithes  by 

auotion^wonldbeaaevasionof  the  stamp  duties,  as  a  lease)  and  of  theauCf 

tion  duties,  as  a  sale. 

SearltU,  AbboU,  LUtUdak,  and  Carr,  in  support  of  the  rule,  submitted,  that 
it  was  moat  improbable  thatwlule  the  leg^slatnre  contemplated  an  exemption 
from  this  duty  in  fiavDur  of  the  land-ownen,  and  of  persons  having  an  inte« 
rest  in  land,  they  should  .mean  particularly  to  exclude  all  the  clergy,  and  the 
lay  imprapriatora  ol  Sngiand,  from  the  benefit  of  that  exemption. 

The  first  qucUian  is,  whether  tithes  are  a  teaement.    Tenement  is  cep* 

taioly  a  word  of  most  extensive  signification,  and  embraces,  in  its'etymolo* 

gical  sense,  every  thing  which  may  be  holden ;  but  its  legal  signification  e^* 

tends  miich  further,  for  in  Co.  Litt.  fo*  18.  b.  the  wocd  tenements  is  said 

(speakmg  of  (he  stat.  Will.  2>  which  created  estates  tail,)  to  indude  *'  not 

only  all  corporate  iidieritances  whhdi  may  be  hotdeUi  but  also  all  inheritonees 

issuing  out  of  them,  or  coaeerning  or  annexed  to>  or  exerciseaUe  within  the 

same,  though  they  lie  not  in  tenure :  therefore,  all  these,  without  question, 

nay  be  entailed.    As  rents,  estovers,  commons^  orother  profits  whatsoever, 

^  granted  out  of  land,  or  uses,  offices^  dignities  which  concern  lands  or  cer- 

taia  places,  may  be  entailed,  beeauso  all  these  savour  of  the  realtie.'*     It 

eannot  he  doubted,  then,  that  tithes  come  under  that  description  of  the  meanr 

log  of  the  word  tenement.    The  cases  which  hold  that  tithes  are  considered 

a  tenement,  under  the  acts  of  parliameni  relating  to  parochial  settlements, 

are  too  numerous  to  require  to'  be  dted ;  but  they  quoted  a  case  from 

Strange,  the  Ku^  v.  Shingle  (1),  where  the  court  held,  that  tithes  were  a 

tenement.    In  the  case  of  Soub  v.  AMon  (S),  the  office  of  marshal  of  the 

king's  bench  was  held  to  be  a  tenement.    And  under  a  grant  of  lands  and  te* 

nementa,  tithes,  no  doubt,  would  pass. 

But  then  it  is  urged,  that  various  acts  of  parliasnent  have  treated  them  eli 
not  being  a  tenement ;  and  have  therefore  provided,  on  that  account,  many 
of  the  advantages  in  fia/vour  of  persons  entitled  to  them,  peculiarly  belongs 
ing  to  that  clam  of  pn^>erty.  The  first  statute  which  is  said  to  have  done 
so,  is  that  of  d2  Hen*  B.  ca^  38.  Now  that  ^act  wos.  passed  with  a  very 
diflereot  object ;  it  was  intended  togive  to  lay  persons,  who  could  not,  before 
the  dissolution  of  the  monasteries,  l^^y.hold  tithes,  nor  had  afterwards 
any  right  to  sue  for  them  in  the  ecclesiastical  oourts,  the  same  remedies  as 
they  had  atconmion  laW.for  this  reoatery  of  thefar  temporal  possessions  j  and 
that  object  is  to  be  collected  from  the  preamble  of  the  act^  That  preamble 
also  fumidies  an  acknowledgment  of  a  capacity  in  liribea  to  be.made  the  sub* 
ject  of  entail  5  for  it  speaks  of  lay  persons  having  parsoangPS>  and  vioarsgei^ 
aad  tithes^  to  them,  and  to  the  hdn  of  their  bodies,  lawfi&y  begbtlen*  Now 

ttthea 
(1)  l.^Mnu«e»  100.  dtiti,  yoU  U  p.  ;39»  (3)  3  Bspr.  )389» 
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101  A.        lithes  could  only  have  been  held  by  a  man^  to  him  and  tlie  heifs  of  his  body^ 
Ksz  by  virtue  of  the  statate  de  d<mit,  which  enables  persons  to  create  entails  j  anct 

,^^^         that  statute  only  speaks  of  lands  and  tenements,  and  says  nothing  of  herodi* 
taments.     It  is  clear,  that  tithes  are  as  commonly  the  sulyect  matter  of  en« 
tail,  as  any  other  species  oC  property.    That  arg;ument  is  an  answer,  to  those 
which  have  been  drawn  firom  the  statutes  said  to  distinguish  tithes  firom  te-* 
nements,  as  being,  in  truth,  merely  hereditaments,  and  is  itself,  at  the  same 
time,  unanswerable.  *  The  argument,  that  before  that  statute,  qectmeni  did 
not  lie  fbr  tithes,  may  be  met  by  showing,  that  ejectment  does  not  at  this 
time  lie  for  many  things  coming  within  Lord  Cobb's  description  of  a  tene- 
ment i  as  for  rent,  and  all  those  things  of  which  the  sheriff  cannot  deliver 
corpordd  possession.    But,  in  point  of  fiict,  the  wosd  hereditaments  is  to  be 
ibund  in  that  statute,  and  also  in  1  £Uz.  cap.  10,  and  W  EHz.  cap.  10 ;  in 
which  last  it  is  actually  classed  with  tenements.    As  to  the  statute.d  Geo.  3y 
€1^1.   17,  that  was  made  with  a  view  to  remove  certain  doubts  as.  to 
what  persons  wer«  within  the  enabling  statutes  of  filiaabeth  ;  but  the  very 
existence  of  modutet^  at  this  day,  shews  that  tithes  were  long  before  memory 
alienable,  and  might  be  let  in  fee  at  a  certain  fixed  rent :  and  titai  also  is  aQ- 
answer  to  the  proposition,  that  tithes  are  not  properly  the  subject^noatter  of 
demise.  Tithes  are  said  to  lie  only  in  grant.  Be  it  so.  A  lessee  is  a  graoteci 
and  a  lease  is  nothing  different  from  a  grant  of  an  interest  in.  the  thing; 
leased.    The  6th  Geo.  3,  uses  the  expression,  **  leases  of  tithes  ;'*  and  there- 
fore recognises  their  existence,  and  their  legality.    Being  capable  of  bein^ 
let,  they  must  be  capable  of  being  holden :  it  cannot,  therefoce,  be  doubted 
that  tithes  are  considered  a  tenement  by  usage,  and  legislative  recognitiun. 

Then  arises  the  point  ad  to  this  being  a  eale,  and  not  a  letting  of  .the  tithes.. 
All  imputation  of  fraud  must  be  considered  as  out  of  ^e  question.  Now  as 
one  test  by  which  that  question  may  be  determined,  suppose  the  deigymaa 
had  refill  to  execute  a  lease  on  this  sale,  or  any  other  instrument,  would 
not  a  court  of  equity  have  compelled  him  to  do  so  ?  or  would  they  haveaaid 
that  this  was  a  mere  case  of  bargain  and  sale  ?-  Bat  if  it  be  either  a  sale.or  a 
letting,  the  conveyance  must  be  perflscted  by  deed :  and  on  this  evidence,  as 
reported,  the  clergyman  would  be  decreed  to  grant  a-kase,  with  a  oovenaat 
that  he  should  pay  the  landlord's  property-tax,  and  the  tenant  to  pay  all  other 
taxes  except  the  land-tax  j  and  to  seal  it,  that  they  might  be  enalbisd  to  sue 
the  Heu-mer  for  not  setting  out  the  tithes.  At  the* time  of  the.anction  the 
best  bidder  did  not  actually  purchase  a  lease  at  the  sale*  but  the  power  of 
compdUing  one  $  and  with  the  subsequent  result,  as  to  what  afterwards  took 
place  between  the  parties,  the  auctioneer  vould  have  nothing  to  do,  so  as  to 
become  chargeable  under  this  act;  his  duty  is  all  :to  be  performed  at  the 
time  of  the  sale.  But  in  point  of  foct,  it  is  quite  obvious,  that  the  tithes 
could  not  be  sold  ipeciatim,  as  tithes,  till  actuidly  set  out  by  the  fiirmer,  and 
reduced  into  the  possession  of  the  tithe-owner. 

As  to  the  arginnent  used  fxon  the  cases  cited,  to  show  that  there  can  be 
no  lease  for  one  year  of  tithes  by  pand,  that  would  he  eqaslly  appUcable«io 
a  lease  contemplated  to  be  made  for  twenty  years,  being  so  sold  •fay  auction. 
And  the  instance  put,  of  a  composition,  which  six  months*  notice  is  required 
to  determine,  is  very  distinguishable,  because  that  is  a  continuing  agreement. 
Nor  are  the  usual  compositions  good  by  reason  of  their  being  to  be  con»» 
dered  as  sales,  but  because  they  are  to  be  taken  as  special  agreements  be- 
tween the  parties,  that  a  pecuniary  payment  shaU'  be  made  in  lien  of  the 
tithes  in  kind.  Every  lease  is  a  sale  of  an  interest  in  lands,  &c.  in  point  of 
fact.  If  it  were  not,  a  letting  or  demising  would  not  be  within  the  original 
enactment  imposing  the  duties.  Theve  ean  be  no  doubt,  that  a  lease  for  a 
year  may  be  made  of  tithes  by  parol ;  and  therefore  the  foct,  that  there  has 
heen'  in  this  case  no  lease  in  writing,  doesr  not  make  the  letting  of  the  tithes 
ibr  a  year  less  a  demise. 

The  SoUcUor  GeMeral,  in  reply,  insisted,  that  there  was  an  essential  dis* 
ttnction  between  tithes,  and  the  rectory  to  which  they  were  appurtenant  -, 
the  latter  is  the  tenement,  the  former  the  profits  of  it  $  the  corporeal  object 
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of  tbe  inooiporeal  right.    So  mn  office,  aa  in  ihe  case  of  <Soim  v.  ^iik/on,  is  a         IQMj 

iHxnient,  bat  the  salary  or  perquisites  are  not.    if  a  common  in-  grass  may 

be  considered  to  be  a  tenement,  as  it  is  said  it  may  be  in  Comyns's  Digest, 

dthongk  that  statement  is  followed  by  one  contradicting  it,  and  there  Is  a 

dooiA  refeired  to  in  a  case  in  2  Rolie's  Abr.  67, 1.  6,  7  $  yet  tithes  disaii- 

nexfid  oeTOr  can,  because  they  are  of  a  corporeal  [^«.  an  incorporeal]  natnre. 

He  case  cited  from  Strange^  of  The  King  v.  Shingle,  was  that  of  a  person 

knng  a  title  to  tithes  by  his  tenement  of  the  parsonage,  who  was  therefore 

bdd  fiable  to  be  rated  to  the  poor's  rates,  although  tithes  were  not  men* 

tiooed  in  the  private  statute  authorising  that  rate  in  Colchester,  as  they  ans 

in  the  general  act  of  43  Eliz.  $  f[>r  a  private  statute  could  not  repeal  the  pn^- 

vidoDs  of  a  public  act ;  and  the  circumstance  of  tithes  being  expressly  men- 

tiooed  there,  in  additipn  to  tenements,  is  another  proof  that  they  were  not 

cooflidered  to  be  tenements  by  the  framer  of  that  act. 

The  conrt^  in  considemtion  of  the  importance  of  this  case,  which  had 
been  so  elaborately  discussed,  took  time  to  give  judgment 

Car.  adv.  vvU.  ' 

TaoMSON,  C.  B.,  delivered  the  judgment  of  the  court'  [Having  stated 
the  pleadings,  the  evidence,  the  notices,  and  the  conditions  of  sale ;  obSlervi 
iog  that  the  6th  condition  was  very  material.]    - 

The  question  (continued  his  lordship^  is,  whether  this  aaction  #as  of  such 
mature  as  to  come  within  the  exception  provided  *by  the  19  Geo.  S.  cap.  50, 
sec.  14,  of  certain  subject-matters,  which  would  otherwise  be  liable  to  the 
dvty  imposed  on  auctions  by  the  43d  Geo.  3.  cap.  60,  sched.  A. 

And  that  question  depends  on  the  construction  of  these  acts,  taken  toge- 
ther, and  on  the  result  of  our  inquiry,,  whether  the  circumstances  of  this 
case  show  that  this  transaction  was  a  letting  of  the  Utfaes  by  onotion  :  and 
whether  (if  it  was  a  letting)  it  wa»a  letting  of  a  tenement,  within  the  mean- 
11^  of  the  exception  in  the  first  oi  these  acts  of  parliament  |  or  whether  it  is 
to  be  deemed  an  absolute  sale  by  auction  of  these  tithes. 

Now,  as  to  the  expression, ''  a  tenement/*  there  is  no  question  bat  that  In 
oonmon  parlance,  the  word  tenement  would  be  taken  to  comprehend  tithes^, 
sod  I  take  it,  it  would  do  bo,  in  many  instances,  in  the  legal  acceptation  of 
the  meaning  of  the  term.  Tithes,  as  we  know,  (those  that  have  become 
hqr-fees,)  are  capable  of  being  entailed,  and  may  be  limited  to  the  heirs  of  the 
body ;  and  those  entails  will  be  preserved  by  the  statute  de  donis.  But  under 
idwt  words  are  they  protected )  There  is  no  other  word  used  in  the  statute 
de  donk  but  that  of  tenement.  -  Every  thing,  .therefore,  whkfa  is  rendered 
cBpsble  of  lieing  so  h'mited  under  that  statute  as  manors,,  messuages,  ]a&d», 
tithes,  every  thing  which  may  be  entaOed,  is  included  under  the  word  tene«* 
nent.  Therefore  it  seems  to  be  a  very  narrow  construotkm  to  say  that  tithes 
sre  not,  upon  this  occasion,  to  be  deemed  a  tenement,  provided  this  was  a 
letting,  and  not  a  sale  of  the  thii^  in  question :  for  if  it  ivere  a  sale,  un- 
doubtedly the  auction  duty  would  attach. 

There  are  several  cases  which  have  decided  that  tithes  are  a  tenement,  in- 
dependently of  the  general  doctrine  arising  on  the  statute  de  dsau.  The  iong 
V.  Shingle,  in  1  Strange  (1),  has  precisely  this  point.  There  the  dergynsan 
of  the  parish  of  Colchester  was  rated  to  the  poor-rates,  in  respect  of  his 
tithes,  as  a  tenement,  under  a  private  statute  made*  for  the  provision  of  the 
poor  of  Colchester.'  The  general  act  (43  Eliz.)  had  expressly  chaiged  lands, 
tenements,  and  tithed;  but  the  subsequent  private  act  chaiged  only  lands 
and  tenements,  (omitting  tithes ;)  yet  the  court  held  the  parson  liable,  aa 
betngan  occqpier  of  a  tenement,  for  that  tithes  were  a  tenement.  And  many 
other  authorities  are  there  quoted,  particularly  Co.  Litt.  159 ;  where  it  is 
said,  ''  that  an  assize  lies  for  tithes  $  that  the  husband  would  be  tenant  by 
the  courtesy,  and  a  wife  would  be  endowed." 

It  was  ingeniously  argued,  that  ahhough  commons  in  gross,  and  offices, 

might 
(1)  1  Stnmgei  100,    Anie,  roL  1.  p.  73S. 
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IB16.         ni^kt  obme  under  the  tenn  tenement,  tithea  could  never  Ml  under  that  temi' 
MK%  beonnae  they  nre  incorporeal  things  ;  but  that  argument  does  not  appear  fo 

••  ,va  to  be  at  oU  well  founded. 

ia.Li«^  The  next  question  Is,  whether  this  was  a  sale  of  the  tithes.  Now  that  de- 

pends upon  tfie  QBtoM  of  the  thing  which  was  pot  up  to  be  sold.  The  clergy- 
.man  would  no  doubt  have  haci  a  right,  at  the  ensiuing  harvest,  to  receive 
these  tithes ;  but  he  had  no  right  to  take  them  till  after  they  were  reaped, 
aor  till  they  were  set  out.    At  the  time  of  this  transaction  the  com  was 
siaadiBg,  and  he  agreed  to  let  his  interest  in  it :  that  was  th^  nature  of  the 
tmnsaction.     He  agreed  at  the  auction,  according  to  the  terms  used  in  the 
excepting  claase  of  the  act,  to  let  the  tithes  for  a  term,  to  be  appointed  by 
himself;  and  that  is  clearly  within  the  words  of  the  exception  in  the  19th 
Geo.  3.     He  puts  them  up  to  a  letting,  and  the  best  bidder  is  to  take  them 
for  one  year,  (to  commence  from  about  a  mon^  before  the  sale  5  but  thdt 
flMkes  no  diffiarence,)  till  the  return  of  that  period  on  the  first,  second,  or 
third  year  following.    The  tithes  were  then  growing ;  and  the  purchaser,  or 
tenfemi  (if  he  idie^y  be  so  called,)  had  no  right  to  these  tithes  till  they  were 
taken  and  severeid.    And  it  seems  to  me,  that  was  rather  a  bargaining  with 
the  «lei;gyman  fo^  such  interest  as  he  oould  convey,  than  any  thing  ^se : 
.thati%  that  the  peraoa  who  was  to  take  the  tithes  was  to  have  the  clergy- 
man's remedy  for  the  tithes.  And  how  was  he  to  have  it  ?  he  could  not  tidce 
It  by  a  aale ;  no  property  could  be  Iransforred  in  the  tlliies,  so  as  to  enable 
.him  to  take  them  when  they  became  due  in  any  way.    He  could  only  take 
4tmm  under  a  lease  from  the  clergyman,  (for  it  is  part  of  the  conditions,  that 
tiie  clergyman  should  grant  him  a  lease,)  which  would  enable  hi m  to  sue  the 
.tenant  ^  the  land ;  aad  without  such  a  lease  he  could  have  no  power  what- 
-ever,  when  the  right  to  the  tithes  aecitied,  of  enforcing  his  agreement  with 
the  parson  against  the  ftumer.  Without  a  lease,  the  tenant  of  the  land  wouM 
jtot  he  bownd  to  render  the  tithes  to  him,  and  that  is  therefore  expressly  pro- 
vided lor  by  the  conditions  of  sale  under  which  this  atictidn  was  held.  Thk- 
transaction,  therefore,  eeems  to  l>e  a  letting  of  the  tithes  for  one  year  5  an 
ligNtaieak^  tiittt  the  rector  shall  invest  the  tenant  (that  is,  the  person  who 
agrees  to  take  these  tithes)  w4th  powers  to  enable  him  to  recover  iheai, 
which  cQuhl  only  lie  done  by  mddng  lum  a  demise  for  that  year  ;  without 
whioh^  lie  ootid  not,  hy  «ny  means,  (if  the  tenants  were  adverse,)  compel 
theta  to  pay.    H^  tt«Bt  stale  himself  (which  Is  the  common  way)  to  be 
lainiet  of  those  tithes,  in  his  declaration  for  not  setting  them  out :  for  he 
<cui  have  no  attthority  to  make  nse  of  the  clergyman*s  name,  and  probably 
Ihe  ekigyman  would  not  be  very  wflUng  that  he  should  use  bis  name :  but 
that  diffiadty  wouM  be  got  rid  oF  by  a  demise  for  a  year;  which  would 
enaUe  him  to  declare,  as  foimer  of  the  titfies,  against  tihe  person  who  re- 
f«Md  to  set  them  otft.    It  appears  from  the  evidence  in  this  case,  that  th« 
tenants  tot  resisting  the  daim,  the  tithes  >mfe,  ih  point  of  fact,  taken  with- 
out a  lease  being  aOuitiy  granted.    But  that  does  not  appear  to  me  to  make 
any  difference ;  the  question  is^  wiwt  would  be  the  remedy,  if  the  tenants  had 
jnsTuaed  to  p4y  the  tMbes  to  the  purdmser  tin  he  clothed  himself  with  the 
chataoter  oiF  lessee  'of  the  (detgyomn .    That  appears  to  us  the  essence  of  the 
whole  of  this  case.  •  And  we  think  that  this  auction  comes  within  the  excep- 
tion of  the  not  of  ptiUMnent :  and  Aat  it  is  not  to  be  deemed  a  sale  of  these 
tithes  I  but «  letting:  ^  *  tenement  by  auction,  within  the  words  of  that  ex- 
pqitio*.    And  iherafei^  we  are  of  opinion,  that  the  judgment  in  this  case 
oK^t  to  be,  tiist  the  verdict  taiken  for  the  king  should  be  entered  for  the 
defeiUlant; 

IFudgment  for  the  defendant. 
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rpo  tliiff  bill,  filed  by  the  rector  of  the  parish  of  Norton  in  Ha1es«  (Salop,)    ^^^r^^' 
^  for  an  accoiint  and  payment  of  vairioua  tithes,  the  defendants  pleaded  the  A  cuatom  that 
fikUawiog  customs  as  to  the  com^  and  various  modtuetf  denying  the  plain*   the  farmer  shall 
tiff's  right  to  receive  the  tithes  in  any  other  manner :  h*ttock  hit 

"  That  all  the  defendant's  fisrms  and  lands  are  situate  in>  and  form  part  of  ^  ^oiidera* 
the  parish  of  Norton,  in  Halea ;  and  that  by  ancient  and  immemorial  usage,  tion  of  his  do* 
custom,  and  prescription  within  the  said  parish  (which  extends  to  all  lands  ing  so,  he  shall 
withhi  the  same,  except  certain  lands  therein  mentioned  to  belong  to  sir  John  ^^^  ^' 
Chetwode,  baronet,  for  which  a  moduM  of  9«.  Qd.  is  payable),  tenants  and  oc-  J|^  C^Xurl 
copiers  of  all  the  lands  within  the  said  parish,  and  the  titheable  places  foci,  is  good, 
thereof  (except  as  before  excepted)  from  time  whereof  the  memory  of  man   tbougfa  laid  in 
is  not  to  the  contrary,  have  been  used  and  accustomed  yearly  and  every  year,  the  altematiFe, 
When  their  said  lands  have  been  sown  with  wheat,  muncom,  rye,  or  beans,  or  ^^^  harieTand 
other  corn  usoally  bound  up  in  sheaves,  after  the  reaping,  mowing,  or  cutting  oats  shidlTif  to 
thereofi  to  set  up  ia  shocks  or  hattocks,  all  such  corn  produced  upon  their  hattockcd,  pay 
said  farroa  and  lands>  after  the  same  has  been  so  bonnd  up  in  sheaves,  before  ^  ^'^^^^^ 
setting  out  any  tithe  thereof;  and  after  such  corn  lias  been  so  bonnd  and  set  ^^ttodT^' 
np'in  shocks  or  hattocks,  to  set  out  the  eleventh  part  thereof  from  the  other  for  the  tithe; 
tea  parts  thereof  $  and  there  now  isj  and*  during  all  the  time  aforesaid,  hath  or.  If  only  let 
been  in  eacb  and  every  such  year  due  and  paid  and  payable  to  the  rector  .of  ^^  ^»  cocks, 
the  said  rectory  for  the  time  being,  such  eleventh  part  or  sheaf  or  hattpck  ^^w|^||^ot]^ 
Of  aoch  com  ao  bound  and  set  up,  and  no  more,  as  and  for  a  customary  tithr   part,  fte.  is° 
log  and  fhll  compensation  for  and  in  lieu  and  satisfaction  of  all  and  all  good,  notwith- 
manner  of  tithes  of  such  com.'*  standing  its  ap- 

''  That  by  the  custom  withm  the  said  parish,  all  wheat,  muncom,  rye^  and  ^^^  ^^[d. 
beans,  produced  upon  the  lands  within  the  said  parish,  are  bound  and  set  i^^  or  want  of 
up  in  manner  afofesaid>  after  the  same  have  been  mowed,  cut,  or  reaped  -,   mutoality. 
snd  thsU  all  barley  and  oats>  and  all  other  corn  produced  upon  the  said  lands.      The  valae  of 
or  any  part  thereof,  aie  so  bound  and  set  up,  or  are  collected  together  in  ^Ik?^^^!!?^ 
loose  coAb  at  the  option  and  discretion  of  the  tenant  or  occupier  of  the  lands   ed  on  the  eonr 
pmdu<un|^  the  same ;  and  that  eueh  tenants  and  occupiers  have  from  time  im-  need  not  be 
meaional  been  used  and  aoeostooied  yearly  and  every  year,  when  such  barley  precisely  eqoal 
and  oat8»  or  any  other  com  or  gmin  has  been  so  bound  and  set  ijgp  by  them,  ^^^!l!^^^f 
to  set  oat  the  eleventh  part  from  the  other  ten  parU  thereof  >  and  that  t)iere  ^  £2be^nc* 
now  IS,  and  during  all  the  time  aforesaid  hath  been,  in  each  and  every  such   ted,  to  snppoit 
year  doe  and  paid  and  piqrafale  to  the  rector  oi  the  said  rectory  for  the  time  soehacustom; 
heib^»  such  eleventh  part  of  such  barley  and  oats,  and  of  all  other  com  and  *^|)^\?f.  ^' 
nain  ao  bonnd  and  set  ap^  and  no  more,  as  and  ior  a  custonutfy  tithing  an4  ^Dndmtion* 
Idl  oorapeasatioQ  for  and  in  liei)  and  aati^ction  of  all  and  all  manner  of  tithes  however  less  \t 
of  flttch  barley,  or  other  com  and  grain  3  but  the  rector  of  the  said  rectory  may  be  than  a 
has ahra^  beeaieiytitkd  to;  an4  has  al^^a  received  the  tenth,  part  or  cock  ^^l^^^^^ 
of  all  barley  and  oats,  and  all  other  com  and  grain  produced  upon  the  sud  ^^ 2^  UnrsL 
hadi,  vrhea  the  aaBUe  baa  been  ^tln  looae^  and  not  so  bound  and  set  up,  ^^  ^mua  of 
or  of  anoh  part.thereof  as  haa  not  beea  ao  bound  and  set  up."  grass,  is  good, 

Andiboanawcr  further  stated,  that  the  setting  np  and  taking  care  of  the  {l^f  ^*^^^2!2^.. 
tithes  of  the  said  wheat  and  oUier  com  usually  bound  in  aheavca,  and  the  ed  by  reduce* 
bin&ig,  tetthig  np,  and  taking  care  of  the  tithes  of  the  aaid  barley  and  oats, 
aad  toUker  com,  not  usually  so  boon4»  is  attended  with  considerable  extra    *  , 
labour  and  expence  to  the  occupier  or  occupiers  of  the  aaid  land^,  and  is  pro- 
dodive  oCgreataAdttionalpront,  securityv  and  advantage  to  the  rector  of  the 
«id  palish*    That  the  defcndante  did  seNreffallf  in  the  year^'in  fhe  biU  men- 
ttoned,  duly  set  out  the  eleventh  part,  ahDdc>  hattock,or,sheaf,  of  all  i&e  wheat 
andmber  ooraprodnoed  upon  their  aeid  laads>  which  were  so  bound  and  set 
up  in  shacka^r  hattoeks)  tmd  the  tenth  part  or  oookof  all  com  and  grain 
'which  waa  not  so  bound  aad  set.  up,  pioduosd  upon  their  aaid  farms  and 

lands 
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lands,  and  gave  r^ular  notice  to  the  plaintiff  that  the  same  had  been  so  set 
out.  That  no  tithes  are  due  for  the  produce  of  the  several  garden^  occupied  by 
the  defendants^  for  that  they,  are,  ancient  gardens^  and  are  all  situate  within 
the  said  parish  of  Norton,  in  Hales  j  and  that  from  time  immemorial  there 
hath  been  paid  and  payable  by  the  tenants  and  occupiers  of  such  several 
gardens  to  the  rector  of  the  said  rectory  for  the  time  being,  at  Easter, 
or  as  soon  after  as  the  same  should  be  demanded  in  each  and  every 
ycar^  the  sum  of  Id,  called  a  garden  penny>  for  each  and  every  such  gar- 
den, as  a  modus,  in  lien  and  full  satisfiu^tton  of  all  herbs,  roots,  garden  stuff, 
and   fruit  yearly  arising,  growing,  and  renewing  upon    such  gardens. 
And  the  defendants  denied  that  the  plaintiff  was  entitled  to  any  tithes  in 
kind  of  any  clover,  rye,  grass,  or  other  grass  which  may  have  been  produced 
upon  their  fsurms  and  lands,  and  which  have  been  converted  and  made  into 
hay,  or  of  any  milk  or  calves  which  may  have  been  3rielded  or  produced  by 
any  cows,  or  of  any  colts  which  have  .been  produced  by  any  mares,  whidi 
have  been  kept,  fed,  and  depastured  upon  their  said  farms  and  lands,  or  for 
the  agistment  of  any  dry  barren  cow,  or  of  any  calves  of  the  first  year,  or  of 
any  young  cattle  of  the  second  or  third  year,  reared  and  kept  upon  any  lands 
in  the  said  parish,  for  the  plough  or  pail,  and  not  sold  out  of  the  said  parish 
before  they  have  been  brought  to  those  uses,  or  of  any  cattle  fed  on  after* 
math,  or  to  any  other  compensation  in  lien  of  such  tithes  of  hay,  milk,  calves^ 
colts,  and  agistment,  than  hereinafter  mentuHied  $  for  defendants  say,  that 
by  ancient  and  immemorial  usage^  custom,  and  prescription  within  the  said 
parish  (and  which  extends  to  all  the  lands  within  the  parish,  unless  it  be  to 
the  lands  before  mentioned  to  belong  to  sir  John  Chetwode),  all  the  lands 
within  the  said  parish  (unless  as  btfore  mentioned),  from  time  immemorial 
have  been  and  now  are  exempt  from  the  payment  of  tithes  in  kind  for  all 
hay,  milk,  calves,  and  colts  produced  thereon,  and  for  the  agistment  of  dl 
dry  barren  cows,  or  any  satisfaction  for  the  same,  except  the  fnotfiiiet.here- 
inafter  mentioned  5  and  that  there  now  is,  and  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hath  been  paid  and  payable  to  the  rector 
of  the  said  parish  for  the  time  beinj^,  at  Easte^  or  so  soon  after  as  aforesaid, 
in  each  and  every  year,  the  suiiA  of  2d.  by  the  occupier  or  occufNers  for  the 
time  being  of  all  the  fkrms  and  lands  within  the  said  parish  (except  as  be* 
fore  mentioned),  for  each  and  every  day  math  or  acre  of  their  said  lands, 
upon  which  any  sort  of  grass  has,  during  the  year,  been  produced  and  con- 
verted into  hay,  and  so  in  proportion  for  a  greater  or  les^  quantity  than  an 
acre  or  day  math,  as  a  modus  for  and  in  lieu  and  in  satisfaction  of  the  tithes 
of  such  hay  and  grass.  -  ^ 

And  the  sum  of  Ad.  for  every  colt  produced  by  any  mare. 
And  the  sum  of  !}</.  for  each  and  every  cow  producing  calf,  and  yielding 
milk,  kept  and  depastured  upon  any  of  their  said  farms  and  lands  during 
the  year,  that  is  to  say,  id,  for  the  milk,  and  one  halfpenny  for  the  calf  of 
such  cow. 

And  the  sum  of  Id.  for  every  cow  yielding  milk,  bat  producing  no  calf,  aa 
and  for  the  tithe  of  such  milk. 

'  And  the  sum  of  Id.  for  the  agistment  of  every  dry,  barren  cow,  kept  and 
depastured  upon  their  said  forms  and  lands,  during  each  year,  as  mcduses  for 
and  in  lieu  of  and  in  foil  satisfoction.for  all  tithes  of  hay,  grass,  milk,  colts, 
and  calves,  and  of  the  agistment  of  such  dry,  barren  cows. 

And  the  answer  stated,  that  a  daymath  is  uniformly  and  universally,  within 
the  said  parish,  acknowledged  and  known  to  be  co-extensive  with,  and  to 
mean  the  same  as  a  statute  acre. 

Clarke,  Copley,  serjt,  4uid  Wetherell,  on  the  part  of  the  plaintift,  con- 
tended 3  Ist,  That  the  customs,  as  laid  in  the  answer,  were  notso  pleaded  as 
that  the  court  conld  take  notice  of  that  defence ;  for  that  die  custom,  as- to 
the  wheat,  was  so  stated,  as  to  be  obviously  vicious ;  because  from  what  ap- 
peared on  the  foce  of  it,  as  Itdd,  it  must  be  considered  a  bad  ami  illegal  cua«» 
torn.  For  it  is  stated,  "  that*  the  wheat  is  to  be  set  up  in  shocks  or  hattocks  /* 
^  "    •  and 
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and  afterit  is  so  boadd  and  set  op;  the  castom  Is  to  set  out  the  eleventh  pdri         1SI6> 
tkereof,  *'  and  that  there  is  payable  to  the  rector^  such  elevefiith  pat* t^  or     cokburnb 
thock,  or  hattock^  and  no  more,  as  and  for  a  customary  tfthing.-*     Such  a  ^*     . 

coatom  is  bad  for  uncertainty,  because  it  is  not  stated  at  M^hose  election  the  ^"  '* 

com  is  to  be  set  out  in  either  of  those  fbrms,  or  whether  that  is  to  be  deter- 
mined by  the  parson  or  the  land  oecupief .  Nor  is  it  carried  far  enough  ; 
for  it  is  not  stated  what  is  to  be  done  with  thfe  odd  sheaves,  if  the  corn  should 
be  set  np  in  shocks  or  hattocks.  It  is  impossible  that  the  parson  can  collect 
firom  this  statement  of  the  custom,  with  any  degree  of  certainty,  what  he  is 
to  receive,  or  how  he  is  to  receive  it  5  for  the  com  may  be  either  set  out  in 
buttocks,  or,  (if  they  are  taken  to  pieces  agaiu,  as  the  farmer  may  do  con«i 
sistently  with  this  custom)  in  sheaves,  and  in  either  case  he  is  to  have  only 
the  eleventh.  Then  it  is  not  stated,  in  laying  this  custom,  when  the  corn  is 
to  be  considered  titheable,  which  is  uniformly  required  as  a  necessary  part 
of  the  statement  of  a  custom^  and  is  to  be  found  in  all  pleadings  where  a 
CQstom  is  set  up.  It  is  stated,  certainly,  that  the  com  is  titheable  after  it  is 
set  up  in  hattocks,  but  not  how  soon  after.  Nor  again  is  it  state<I  of  what 
nnn^ber  of  sheaves  the  hattocks  consist,  and  for  any  thing  that  apptears,  dif- 
ferent hattocks  may  consist  of  a  different  number  of  sheaves,  which  would 
tender  a  fedr  tithing  impossible  from  the  consequent  mequality.  And  that  ob* 
jection  is  sanctioned  by  the  authority  of  this  court,  in  Tennant  ▼.  Stub^ 

A  further  objection  was  taken  to  the  custom  as  laid  with  respect  to  the 
tithing  the  barley  and  oats, — ^that  it  was  left  to  the  option  of  the  farmer  either 
to  set  out  the  tithe  according  to  the  common-law  mode  of  tithing  by  the 
tenth  cock,  or  to  adopt  the  alleged  custom  of  hattocking,  and  pay.an  eleventh, 
pert ;  whereas  it  is  indispensably  necessary  to  a  good  custom,  that  it  should 
be  single  and  entire,  and  mutually  binding  upon  both  the  parties  :  but  this 
is  compulsory  on  one  .party  only,  and  is  adoptible  wholly  at  the  caprice  or 
convenience  of  the  other.  That  election  renders  this  custom  (which  is  in,ef«^ 
feet  a  modus)  desultory,  which  is  a  fatal  objection,  and  so  it  was  held  in  the 
case  of  IVebber  v.  Taylor  (2),  where  a  modut  was  laid  for  the  payment  of  a 
sum  of  money,  while  the  land  was  in  the  hands  of  the  proprietor  j  but  if  in 
the  hands  of  any  other  person,  the  tithe  was  to  be  paid  in  kind,  or  the  money 
at  the  election  of  the  parson  ;  and  it  was  held  by  the  chancellor  to  be  clearly 
ill,  ''because  a  tnodm  cannot  be  desultory,'*  (Bl.  Com.  vol.  1.  p.  7B.)  This 
is  liable  to  precisely  the  same  objection,  for  it  is  laid  here  in  the  alternative. 
That  which  might  have  been  originally  good  as  an  agreement,  is  not  always 
good  as  a  custom,  for  an  agreement  may  be  binding  at  the  time,  although 
not  so  much  so  as  to  be  suffered  to  ripen  into  a  custom.  Then  as  these 
Gostoms  arc  laid,  they  are  both  bad,  that  which  regards  the  wheat  for  uncer-^t 
tainty,  and  that,  as  to  the'barley  and  oats,  is  still  more  so,  from  the  additi- 
onal, ol^ections  of  want  of  mutuality,  and  duplicity.  A  custom  of  tithing  is^ 
in  effect,  a  moduSf  and  requires  to  be  laid,  in  pleading,  with  all  the  strictness 
and  certainty  of  a  modtu,  and  is  not  to  be  loosely  laid,  leaving  its  defects 
to  be  cured  by  the  evidence  to  be  adduced.  It  must  appear  on  the  record 
Fhat  the  mode  of  tithing  is,  and  how  it  is  to  be  effected ;  that  hi^  not, been 
done  in  the  present  instance,  and  therefore  the  defendant  is  not  entitled  to 
avail  himself  of  a  defence  so  ill  pleaded. 

If,  however,  the  court  should  be  of  opinion  that  the  objections  taken  to 
the  bying  of  these  customs,  in  point  of  form,  are  not  such  as  are  fattd,  they 
win  then  have  to  consider  the  more  serious  defects  in  point  of  substance, 
which,  it  is  contended,  vitiate  this  defence. 

The  principal  objection  is,  that  according  to  these  customs,  there  is  no  ^r 
consideration  moving  to  the  clergyman  for  the  diminution  of  his  tithe.  It  is 
not  meant  to  be  contended  that  the  consideration  should  be  actually  an  equi- 
valent; 

(1)  3Aitttr«(S40.   ^lOf,  p.425.    .  802.    Startup  Y.Dodderitlge,  miU,  roll.  u. 

(3)  Sel.  Cas.  ia  Ch,  &2.    Ante,  vol.  I.  p.      666.  ^ 

▼OL,  II.  3b 


WU  TITHE  CASES. 

1616.  tuieni ;  but  It  must  bt  reasinmble,  or  at  Mst  pliindible,  otherwUe  it  is  tut- 
cPuumifB  possible  that  tbe  customs  can  be  sustained  ;  becattse,  if  they  are  Unreason* 
■uoBM.  ^^^  ^^^y  ^^  ^oifl.  The  addittotial  labouf  given  to  the  com  by  die  fiuner; 
will  be  said  to  be  the  consideration  for  diminishing  tlie  common-law  r^ht  of 
the  rector  in  this  case,  by  allotting  hira  the  eleventh  instead  of  the  tenth 
part  of  the  titheable  article  ;  but  that  will  not  be  sufficient,  if  it  be  not  shown 
to  have  been  given  to  it  for  the  bteefit  of  the  parsoh,  or  if  not  wholly  so, 
at  least  in  part^  and  that  it  redounds  in  some  way  pro|K>rtionally  to  his  l>e- 
nefit. 

They  Ihen  adverted  to  the  evidence,  from  whidi  ft  appeared  that  according 
to  a  cdcnlation  founded  on  the  depositions  of  the  witnesses,  that  the  setting 
up  die  com  in  hattocks^  if  done  by  the  parson  himself,  would  amount  ta 
but  a  mere  trifte  (a  penny  an  acre)^  and  that  it  was  an  operation  which  thd 
farmer  was  obl^d  to  perform  for  the  sake  of  his  own  corn,  and  which,  arf 
he  could  not  do  it  before  the  tithe  was  set  oat  Without  permission  of  the 
clergyman,  (who  would  be  entitled  to  take  his  tithes  while  the  wheat  Was  lit 
sheaf,  or  the  other  corn  in  cock,)  that  permission  akme  would  be  a  most 
ample  eqtdvalent^  if  any  Were  due^  for  what  was  so  done  for  the  benefit  of 
the  farmer.  <« 

To  £diow  how  palpably  inadeqttate  the  compensation,  as  set  lip  by  thie  ctls-^ 
tDiri,  was,  in  proportion  to  the  diminution  of  the  titlie  (and  that  without 
measuring  it  scrapulously)  from  the  calculation  founded  on  the  facts  so  for- 
flished  by  the  witnesses,  it  was  made  to  appear  tiiat  the  expence  of  putting 
the  corn  into  hattocks,  to  the  fkrmer,  was  One  shilling  an  acre  ;  so  that  th^ 
elergymah  must  submit  to  a  deduction  of  an  elieventh  part  of  his  income 
arising  from  the  corn  tithe,  because  the  farmer,  for  his  own  sake^  put  hid 
wheat  into  hattocks  (1),  in  consideration  of  an  expence  amounting  (as  far  as 
concerned  the  tithe)  to  abont  a  ixmny  an  acre ;  whereas,  at  an  ordinary  rate 
of  the  price  of  wheat,  the  tithe  of  the  same  quantity  for  which  thehattocking 
was  to  be  the  compensation  (the  tenth  of  the  average  produce  of  an  acre)* 
would  be  worth  about  two  shillings,  and  the  rector  would  also  be  deprived  of 
his  common  law  right  to  the  advantage  of  comparing  the  sheaves,  which  he 
would  have  while  the  corn  was  titheable  when  in  that  state,  (and  they  cited 
for  that,  the  case  ol  Shatlcron  v.  JowU  (2),)  which  was  a  comfhutatiOn,  that 
it  was  so  absurd  to  suppose  that  they  who  formerly  had  the  care  of  the  in- 
terests bf  the  church  should  hAve  acceded  to,  as  to  be  unreasonable  on  the 
face  of  it,  and  could  not  therefore  be  suffered  to  go  to  an  issue.  When  so  ob* 
vibus  an  objection  was  apparent  on  the  record  in  court,  and  which  could  not 
but  be  notice^. 

To  establish  the  principle  for  which  they  contended,  that  although  aetnal 
equivalence  of  consideration  was  not  necessary  to  the  validity  oJT  such  a  cua- 
tom,  yet  that  it  must  be  capable  of  being  shown  to  be  founded  oh  some 
ground  of  at  least  reasonable  consideradon  on  the  behalf  of  the  church ;  ^tf 
cited  several  cas^.  But  to  remove,  in  the  first  place,  any  impression  against 
such  a  proposition.  Which  miffht  be  raised  by  certain  cases,  which  would  , 
probably  be  cited  for  the  d^ndants,  they  submitted  that  in  the  casfc  of 
Ledgar  v.  Langley  (^),  the  consideration  was  merely  for  discharge  from  a 
^ry  inconsiderable  tithe,  that  of  rakings ;  fur  which  any  compensation  iA* 
roost  might  perhaps  have  l)een  equivalent,  or  at  least  rensonable.  There  is- 
also  an  imonymous  case  in  Latch  (4)^  that  a  custom  to  put  up  the  sheaves 
in  stiocks^  dischai^ed  the  parishioners  of  the  tithe  fbr  odd  sheaves  wlkich 
would  not  make  a  shock,  was  hehl  good.  In  that  case  also  the  same  ob- 
servation [arolies ;  but  there  was  now  considerable  doubt  if  that  decision 
were  law.  When  an  attempt  was  made  to  carry  that  doctrine  further,  which 
Was  done  tn  TreuAn  v.  Bond  ifi),  the  court  there  declared,  that  a  custom  to 
$et  1^  wheat  hi  sticks  (six  sheaves  agabst  she),  or  in  stitches  (firve  dieavea 

against 

(t)  tie  witnfeiSea  stated  ttitt  a  hsttock  (3)  1  Sid.  283.  AMe,  vol.  1.  p.  448. 

coDSaited  of  eight  thcsvcs.  (4)  Psge  226.    Anti,  vol.  1.  p.  Sift). 

(5)  IW< -  -        -- 


I 


(2)  13£ait|  26U    ^»rr,p.J07.  (5)  1  Wood,  398.    ^R/r,  vol.  I.  pi  fi39« 
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againft  fi^^nMer  which,  if  there  were  any  odd  stick  or  stitch  not  amoontiiig  181<^* 
to  a  stick  dr  stitch^  do  tithe  was  payable,  was  Toid,  completely  overthrow-  cokburmb 
!ii|  th^  ctfse  ih  Latch:  Hie  decision  in  TVewin  y.  Bond  was  adopted  in  the  huoI^bs; 
mib8lNti»nt  case  of  Snow  r.  Hewiti  (i),  and  is  to  be  found  in  many  others  (2) ; 
and  the  ground  of  aU  those  decisions  mast  have  been^  that  the  compensation 
was  inadequate.  Adverting  to  the  case  of  Smyth  v.  Sambrook  (3),  then  re- 
cently decided  ih  the  court  of  king's  bench,  as  one  Which  would  proi>ably 
be  much  i^ied  on  for  the  defendants,  they  endeavoured  to  ^inguish  it 
fiom  die  present,  by  the  ground  on  which  the  judgment  of  the  court  pro- 
ceeded, that  there  was  in  that  iase  an  adequate  consideration  for  the  cus- 
t6m,  because,  (as  the  ootirt  held)  the  addftional  trouble  taken  in  such  a 
course  of  husbaikdry^  in  the  re-'opening  of  the  shocks  in  wet  weather  for  the 
{Mupose  of  ventiladoo,  whereby  the  com  was  ad^imced  one  stage  in  its  pro- 
gress, wSis  considei^ed  to  be  slK^h  an  adequate  consideration  as  would  support 
tiurt  cQStohi.  As  fiif ,  tberdbre,  as  that  case  bore  on  the  present,  they  con- 
tended that  it  furnished  the  very  principle  on  which  the  plaintiff's  case  rested, 
and  confirmed  the  do^tHne  of  the  necessity  of  every  custom  being  shown  to 
be  founded  on  some  realonable  consideAitibn  to  be  entitled  to  the  attention 
of  the  court.  They  made  the  same  observations  on  the  dictum  of  Lord 
Kekyon,  in  tbe  case  of  Knigki  v.  Haisey  (4f) ;  and  they  urged  the  effect  of 
an  those  tedes  to  be  fbund  in  the  book^.  Wherein  it  appear^  that  the  labour 
«f  hkttockioj^  had  not  been  compensated  at  dl,  the  farmer  still  paying  the 
leifth. 

The  plaintiff's  couttsel  finally  objected,  that  the  custom  was  not  well  esta- 
blished b^  the  evidence,  and  priiidpally,  because  it  did  not  appear  to  have 
been  ndtt6ed  in  any  on^  of  the  terriers,  whibh  usually  mentioned  customs  of 
tithing ;  the  eommon  modia  of  a  thoney  payment  (whidi  is,  in  fitct,  merely 
a  coMoiti  Of  tithing)  being  generally  recorded  in  such  documents^  wherever 
tfiey  affected  the  common-law  right  of  the  church. 

The  satoe  argumehts  wef«  urged  agialhst  the  ctistom  as  to  the  bailey  and 
oats,  with  the  additional  objections  arising  fkom  the  duplidty  of  the  custom 
already  phessed  ih  the  aiguments  fl^nst  the  mode  of  laying  it  in  th^jklead- 

The  hay  m6dni  of  2rf.  Ibr  a  dayr  math.  They  objected,  1st.  that  that 
ti^  nnCertfun  a^  to  the  quantity,  both  ih  itsdf  and  as  attempted  to  be 
jihived ;  ibr  Ihe  witnesses  had  described  it  (jtnter  it$e)  as  consisting  of  dif- 
foent  quantities;  and  some  had  stated  that  it  W^  a  measuremetit  corres- 
ponding iMth  si  statute  acre,  whereas  the  acre  was  not  defined  by  statute  till 
the  reign  of  EdWard  1.,  long  alter  legal  memory ;  and  2dly,  that  (if  that  ob- 
jection W«^  hot  destructive  of  it)  as  it  was  restricted  in  the  earliest  terriers 
to  i3tA  andent  theado#ing,  the  extent  of  that  spede3  of  land  in  this  parish 
ought  td  be  desAriy  set  out  (5). 

As  to  Che  Indlk  nwdm,  that  also  they  submitted  was  confined,  by  the  evi- 
dence of  terriers,  to  the  cow  ahd  calf  Icept  by  the  parishioners  for  their  own 
use.  Which  did  hot  therefore  sdpport  the  general  iitodus  for  coW  and  calf  as 
hid  in  tlie  aftsw^r. 

f&iobfdnqve,  Danncejf,  and  Fepys^fdt  the  defendants,  contended  in  answer 
to  What  the^  considered  the  n&ain  ground  of  the  plaintilTs  case,— the  want . 
ef  a  cotapeHent  eonitderation  fbr  the  cubtom,— that  it  never  had  been  con- 
MettA  necessary  to  the  establishmexit  of  such  an  agreetnent  as  that  on  which 
file  ciBtOtti  (ilteded  w^  founded,  that  the  ikdditional  labour^  in  consideration 
of  Which  the  tithe  was  diminished,  should  be  either  an  adequate  or  equiva- 
tetft  compensation ;  rind  all  that  had  ever  been  ret^uired  by  the  court  vras, 

that 

(!)  1  Wood,  368.  (5)  Vide  Fwtcroft  v.  Paris,  mUe,  p.  487, 

f2)  Oafi  V«  mm;  1  Wbodj  3if .    Bdt-  where  it  ii  said  that  aa  objecddn  to  the  de- 

4U  V.  XMiMrt  a  iTMd,  S4S.     Mpiiftey  y.  saf^tioa  of  tiM  huMdS  fo^  wUiA  the  ezeiii|l- 

I,  mUtf  pp.  189.  a&8.    r«^  r.  fisa  is  dahaed,  ahoiild  be  takes  bjr  #ay  of 

r,  3  Wood,  401.  excep^Dsto  the  answer:  pmd  that  it  is  too 

1  M.  &  S.  66.    Jlnte,  p.  661 .  late  at  the  hearioflr* 
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1810.  that  ihere  should  be  some  consideration.  It  is  clear  from  all  the  cases^  that 
C0UI7RNE  corn  may  be  legallj  set  out  in  hattocks^  by  agreement  between' the  parties  ; 
and  though  in  some  instances  the  tenth  may  still  be  paid  to  the  rector,  yet 
if  1^  should,  in  consideration  of  the  additional  labour,  agree  to  take  an  ^er 
venthy  such  an  agreement  would  be  binding,  and  might  ripen  into  a  custom  s 
and  that  is  ap  answer  to  the  argument  founded  on  the  facilities  said  to  be 
afforded  to  the  occupier  for  defrauding  the  tithe-owner  by  this  mode  of  set^'- 
ting  but  the  tithes.  The  principle  of  the  case  in  Latch  remains  untouched 
hj  any  other  decision,  and  was  expressly  recognised  by  Lord  Kbnton,  (who 
was  personally  acquainted  with  the  course  of  husbandry  in  this  p^trt  of  the 
country,)  in  the  case  of  Knight  v.  BaUey.  But  the  recent  case  of  Smyth  v. 
'Sambrook  is  jQuite  .decisive  on  the  |M>int.  There  the  court  of  Icing's  bench 
ei^pressly  held,  after  much  argument  and  consideration,  that  such  a  custoai 
was  good  'y  and  in  that  case  this  custom  was  questioned  for  the  first  time, 
after  a  lapse  of  centuries,  which  was  improbable,  if  it  really  had  been  an  il* 
legal  custom  founded  on  no  consideration.  The  ground  of  that  decision  wasi 
that  the  consideration^  though  not  equivalent,  was  sufficient;  and  it  is  in 
that,  and  many  other  respects,  completely  decisive  of  this  case,  which,  in 
most  of  its  circumstances,  it  very  nearly- approaches. 

In  answer  to  the  objections  made  ta  the  laying  the  custom  in  the  defendant's 
Answer,  they- contended,  1st,  that  there  was  no  uncertainty  in  it  as  laid,  aa 
to  the  wheat ;  and  submitted  that  it  was  sufficient,  in  an  .answer,  so  to  lay  a 
custom  as  that  it  may  be  certain  to  a  common  intent,  if  it  furnished  enough 
to  apprize  the  plaintiff  of  the  substance  of  the  defence,  and  that  it  was  allow- 
able to  assist  it  by  .evidence  of  the  facts  by  which  it  was  ultimately  to  be  sup- 
4K)rted.  The  principal  objection  thea  arises  on  the  custom'  as  to  the  barley 
and  oats.  It  is  said  that  tiiat  is  defective,  on  other  grounds,  because  an  option 
is  given  to  the  farmer , to  adopt  one  of  two  modes  of  tithing,*— one  excluding, 
the  other  admitting  the  custom,. adding  duplicity  to  uncertainty,  and  render- 
ing it  obligatory  on  one^party  only ;  and  the  case  of  fVebber  v.  Tayhr  has 
been  cited  to  show  that  such  a  custom  cannot  be  ^established.  Npw,  be-^ 
isides,  the  distinction  that  that  was  a  case  of  a  bill  filed  to  establish  a  modu$, 
the  doctrine  in  the  case  of  Chapman  v.  The  Bishop  of  Lincoln  (I),  upholds 
this  custom  against  any  objection  to  it  founded  on  that  decision.  The  sub- 
stance of  this  custom  is,  that  if  the  -fahner  gathers  in  his  barley,  &c.  in  the 
usual  manner  in  cocks,  without  sheafing  it,  it  pays  the  tenth  in  tlie  ordinary- 
course  }  but  that  whenever  the  season  requires  that  the  larnier  should  set  up 
tlie  barley,  &c.  as  he  does  the  wheat,  it  then  pays  an  eleventh ;  that  is,  when 
the  additional  labour  is  not  bestowed  on  it,  it  pays  the  common-law  tithe ;. 
but  when  it  is,  it.  pays  the  customary  tithe.  That  is  amodui  in  the  alterna- 
tive certainly,  but  it  is  nevertheless  certain ;  and  if  there  were  any  doubt 
about  its  validity,  what  is  said  by  the  judges  in  the  case  of  Chapman  v.  The^ 
Bishop  ofjsincoin,  would. remove  it  |  for. that  cases  furnishes  a  general  prin- 
ciple for  judging  of  the  validity  of  these  ntoduses.  The  language  of  Mr. 
Justice  FoBTEsouB,  in  speaking  of  thaisnodus,  is  peculiarly  applicable  in  be- 
half of  this  custom  :  **  But,*'  (says  he,  in  answer  to  an  objection  for  uncer- 
tainty) *'  can  any  case  happen  in  which  the  parson  would  not  either  have  this 
modus  or  the  tithes  ?*'  The  same  may  be  said  here.  Mr.  Justice  RavNOLDa 
*  also  says, ''  This  modus  is  not  uncertain,  because  the  parson  is  now  to  have 
a  modus,  and  now  to  be  paid. tithes  ;**  and. both  their  lordships,  as  well  as  the 
'  Lord  Chancbllob,  say,  that  the  case  of  Bowdley  v.  Buskell  (2),  cited  for  the 
defendant  in  that  case,  is  not  law  j  and  the  result  of  ihat  discussion  was, 
that  as  a  contract  might  have. been  made  between  the  parties  on  whatterms^ 
they  pleased,  the  court  held  itself  bound  to  respect  a  long  established  cus- 
tom, the  original  reasonableness  of  which  could  not,  at  so  great  a  distance 
of  time,  be  discovered.  The  doctrine  of  that  case. was  recognized  and 
adopted  in.  that  of  BardcasHe  v.  Smiih»on  (3),  on  the  principle  proceeded  on 
in  all  courts,  of  great  Teluctance,  quieta  mot>tre. 

As* 
II)  Aiite,  p.  11.         (S)  1  Uy.  1 16  &  I  Kel.  602.  (3)  3  Atk.  245.  Ate,  p.  96. 
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As  to  the  custom  not  having  heen  noticed  in  the  ancient  terriers^  they        1816/ 
sobmitled  that  It  was  not  necessarily  the  province  of  a  ttrrier  to  notice  mO'     cokbuhne 
duie*  of  any  kind^  idthoogh  they  certainly  often  do  in  modern  times.  ^J^^ 

With  regard  to  the  hay  modus,  they  contended  that  it  was  sufficient  to  "^""^ 
state  it  as  a  paydient  for  a  day's  math«  leaving  it  to  the  witnesses  to  show  oi 
what  quantity  of  land  that  measure  consisted :  and  as  to  some  of  them  having 
described  it  with  reference  to  a  statute  acre,  that  was  merely  as  a  now  well- 
IcQown  standard  of  quantity,  and  not  as  being  the  foundation  of  the  term, 
and  flo  destructive  of  its  necessary  antiquity ;  and  both  its  quantity  and  its 
restriction  to  ancient  meadow,  or  extension  to  all  grass,  should  be  the  sub* 
ject  of  an  issue,  when  the  plaintiff  would  have  an  opportunity  of  shewing,  if 
lie  could,  that  tithed  in  kind  had  been- at  any  time  paid  for  any  girass  in  the 
parish,  in  cbntiudiction  to  the  terriers. 

The  same  observations  were  made  in  answer  to  the*  objections  tal&en  to 
the  ii|odai«  for  miHi.   . 

Ciarke  replied. 

Thomson,  C.  B.,  now  dtiivered  the  judgment  of  the  court 

This  case  of  Cokhwrnev,  Hughes,  is  one  that  took  up  a  very  considerable 
time  in  the  argument,  which  occupied  several  days,  and  was  a  good  deal 
entangled  hy  a  reference  to  a  variety  of  cases,  which  though  certainly  not 
altogether  not  bearing  on  the  subject,  were  yet  cases  Uiat  did  not  at  all  seem 
to  decide  it 

The  demand  was  for  certain  tithes  of  land  within  the  parish  of  Norton  in 
Hales,  in  Shropshire.  There  were  great  tithes,  and  small  tithes.  The 
plaintiff  is  rector  of  that  parish.-  The  defence  was  entirely  prescription  and 
nodwuei. 

With  respect  to  the  com  tithe,  th»  defence  was,  that  it  was  duly  set  out, 
although  the  eleventh  part  only  was  set^oul^  being  theeleventh  hattock,  be- 
cause by  the  custom  of  the  parish,  with  the  exception  only  of  one  small  es- 
tate, which  was  covered  by  a  modus,  all  the  lands  producing  com  are  exempt 
from  paying  more  than  the  eleventh  hatlock,  and  that  in  consideration  of 
their  setting^out  the  corn  in  the  hattock,  instead  of  the*  sheaf.  This  is  one 
rustomi  and  it  is  an  imperative  custom  on  the  occupier  so  to  set  out  his 
tithe,  and  gives  him  no  election,  he  is  therefore- bound  to  set  it  out  in  hat- 
tcicks,  and  pay  the  eleventh- hattock.  This  applies  to  wheat,  and  muncorn> 
and  rye. 

The  other  question  is  with  respect  to- barley  and'oats.  The  prescription 
there  set  out  is,  that  they  shall  pay  the  eleventh  part  of  the  com  when  set 
out  in  hattocks,  that  is  the  eleventh  hatlock,  if  it  is  so  set  out  -,  but  that  it 
is  in  the  option  of  the  tenant,  either  to  set  it  outin  the  hattock,  and  pay  the 
eleventh  hattock,  or  to  pay  the  tithOi  which  would*  be  the  tenth  of  the  bar- 
ley in  the  cock  ^  so  that  with  regard  to  the  barley,  provided  the  tenant 
chooses  to  do  more  than  the  law  requires  of  him>  he  is  put  in  the  same  situ^ 
ation  as  if  it  was  thehanl  com,  for  all  that  the  law  requires,  with  regard  to 
the  hard  com,  is  to  set  it  out  in  the  sheaf «;  but  he  does  more,  he  sets  it  oat 
in  thehattocks,  and  pays  tiie  eleventh,  and  so  with  regard  to  the  barley,  he 
is  to  pay  but  the  eleventh,  when  he  so  seta  it  out. 

There  were  a  great  many  cases  mentioned  on  this  occaston>  and  referred 
to.  There  was  ond  in  particular,  the  case  of  Smpth  v.  Sambrook,  which 
seems  to  be  very  material,  on  this  occasion,  for  the  guiding  our 
judgment.  That- was  an  action  for  not  setting  out  tithes  of  different 
descriptions,  namely,  wheat  and  barley,  together,  I  think,  with  peas  and 
vetches.  Tlie  prescription  there  was  with  regard  to  the  wheat,  to  set  it  out 
in  the  hattock,  and  in  consideration  of  so  doing,  and  akoin  consideration  of 
opening  and  airing  it,  if  occasion  required,  thett>  Uiat  they  should  pay  only 
the  eleventh  part  of  it.  With  regard  to  ihe  hard  com,  the  wheat,  and  corn 
of  tliat  description,  the  court  was  of  opinion  that  it  was  a  good  custom  -,  and 
so  unquestionably  it  was,  because  the  fiirmer  hi|d  done  more  than  the  law 
compieUed  him  to  do,  and  he  had  done  that  which  was  for  the  benefit  and 
advantage  of  the  tithe-owner,  for  he  had  brought  the  article  into  a  further 

stale 
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1816.        «Ute  of  pratreM  to  Us  l^iog  liWlw*ejF  «U8p«»d  of,  W»^^y  ^'^/^ 
«m»»      it  up  ii>  hirttpck9.  •  wow  my  way  f»x  cwvepRg  i»nd  «PW«IW  •»* »«  »« 

coune ,  Md  whM  .et  o»t  in  th«  cock  Of  «»e  hw.  »»4  m  «  *X^  *^ 
farmer  butowod  no  «tniordii»ry  UIkw  upoff  it,  U  ¥W  "rtf^^°'^i 
the  conmon  way  in  which  barley  !•  ti*e^  *  *»  W  wf  F  'S.^  SJ 

2llU»of  tbatb«toy,  i«wi*hoi«bitww#totB4»bjrth*occ^^ 

U,  vet  that  wai  before  the  titbe  wa»  «*  •*  (W4  1^«*  ,>*  ''♦»  *"t?^i2 
Whirthe  parson  w«.  entitled  toj  so  Ibat  tfee  wrijig  pf  >t  WHf  ^£»  ^2 
benefit  »ekdy.  and  wt  fcr  the  beoeit  of  tbe  pw»».  Th9«  l^re  Pj^  W« 
referred  to,  which  do  not,  as  we  tiiink,  bear  so  strongly  uppi^  this  case  as  m 

require  minute  attention.  j  s  »^  .  v™._ 

On  the  part  pf  the  plfMoUf,  ia  (h«  preMnt  owe,  tfeey  eirtered  intp  a  I^ 

«samiii«tioa,  with  a  good  deal  pf  spec^atio*  b*l<»»««  tP  *»  *"l!^f  ™ltl 
BesiMswhow  much  it  would  «>St  the  frnw  tP  liwke  th»  «lt«^" 'f^^P"*' 
tiur  pp  the  com  into  hatUjcks  initctvl  of  fiocM ;  and  tha|  Wap  i^ed  ,|o^^ow 
tiiS  the  eleventh hattock  was  too fi»yow)*le a  bvgain  for  %!  t«»°*'»«» 
greatly  to  the  disadvantage  of  the  parson.  There  was  a  good  deal  of  spwiT 
bUionW  that,  but  it  is  not  mo^fitd  that  there  shpvi4be  4w*y«*^^«^'* 
Mid  pro  «uo  in  tbwe  pompens»tioM  j  it  is  e^oqg|»  to  sbpw  *»»«««»• 
Udemtipn  for  the  deduction.  Apd  w«  s«j  th»t  tbefrnp^Fbas  don*  f  W 
in  fact  than  the  law  compeUed  him  to  do  j  for  instead  of  srtting  ou^e 
vbeat  in  the  4be«f,  «M  the  barley  and  oats  Ip  tbp  co^k.  »*  .^£«gbt  boUi 

into  «  further  st«g»  of  i»usbWH)rr »  vaA  whether  there  »«  f^'"**,""?^!*' 
yantage  on  one  8id»  or  o«  the  other,  j»  doing  so.  that  w  pot  for  nj  to  dw^e, 

nor  U  it  neceawtry  for  ns  to  eminir*  wbetber,  when  this  cop»P»ct  w"  °"^ 
oaUy  m«de,  the  parties  proceeded  on  wy  sw*  nipe  cMcwatwns.  A »«  ^ 
tbecfse  of  the  wheat;  wd  the  saipe  thing  uppliM  wi*>»  "^  *", J*l  3 
JCT,  taking  it  with  the  distioctipo  I  have  stated,  that  spipettfuj*  therewas 
pothing  dpno  with  that  beyond  putting  it  info  tb«  co<*,  wb»cb  was  tte  coo»- 
mon  way  of  tithjng  it,  exaept  th»t  if  it  WM  wet,  it  wa#  opeped,  «  ^»  <»*«• 
if  the  former  leaves  it  in  that  state,  that  is,  in  the  cock,  he  most  then  pagr 
the  tepth  of  those  cocks  5  bot  if  he  puts  biiwlf  to  further  trouble  and  ex- 
pense, tben  the  law  gims  him  the  pHvtt^  of  p»yi^g  so  mucj»  Iw,  «»»«•?» 
the  eleventh .  and  it  does  pot  go  to  oopfiue  th#  pajw  tf>  noftw«  bqrona 
the  deventh,  because  be  wouW  be  entitted  to  the  titbe  pf  tbe  pdd  *»»€»,  tf 
there  should  be  any.  It  seems  Ut  me,  the««for#.  »»»*  *>»efP  » «^°  ^'f^ 
to  this  custom  iw  kid,  provided  it  is  esteblishedi  v4  wi*  r^;»pa  fp  «» 
evidence  before  m,  it  certaiiay does  seem  Ut  be  made  v^for  t»«rpw«  ter- 
riers that  reoogniae  M  »«>*>  «*  «»»»«§  J  b»t  H  Is  for  thp  jwy  to  dpcide  on 
that,    1  think  there  should  be  ap  issw  ia  thp  temw  of  this  cifftooA  a^  10UI, 

to  ascertam  hotr  the  foct  stands.  .  ,    .        ... 

With  regard  to  hay,  th^ia  a  inwfci  «t«p  «f3d.for  every  di»y  s  inath  Qf 

hay ;  tbat  is  slso  m  «»cie»t  payment  se<M«nised  by  the  c4d  terrors  more 

tbanahupdred  vears  am,  and  there  is  no  evidence  of  tifhe|i»ving  been  eyer 

otherwise  set  out  than  by  this  payi^ent  of  W.  B»t  the  expsession  is,  tar 
every  day's  math  of  bay  :  ai^  it  was  asgned,  that  it  is  so  unpertam  whi^t  a 
day's  math  is,  tJi^t  yoi|  oeonot  possibly  take  natice  of  |t  We  ceftainly  have 
had  puny  cases  in  whicb  the  term  bas  oocwwed  <  and  in  geperpi  it  is  under- 
stood to  be  an  4u»e>  and  issues  have  been  dicected  nppn  i$.  There  was  en 
issue  directed  in  Markkm  v;  fhktUg  (U,  and  there,  a  dny's  math  w 
held  good.  The  witnesses  hei«  say  it  is  ^  qunntity  ^f  a«  acre :  the 
terrier  in  1635  or  1.786, 1  am  not  sure  i^bit*.  «pe«d^e«,  that "  for  every  •eje 
or  day's  math,"  (pntting  it  as  the  flame  tbi««>)  tbia  m«lw  of  ^  impan- 
Uej  and  pile  witness  says,  he  alw^«  tmdwPtoo*  *kat  to  be  an  Ppw  pf  bW 


or 
(1)  Put,  AM. 
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or  My  grus :  lh«t  i»  the  case  of  thb  m^irv,  luid  Uiht  ekrgynUUi  deftiret  it^        1810. 
he  umsf  fefure  «>  isipe  to  try  it.  CdiBORiiB 

With  regard  tp  ini)k»  there  are  specified  in  the  terriers  paymenU  which  '^ 

jWifKut  lo  be  a  Mtfvs  for  that,-*''  so  mich  for  eow  and  oa)f/'  vhidi  im- 
ports ia  lieo  of  milk  :  the  terriers  call  it  so.  There  seems  to  be  oo  objection 
to  a  morfiM  of  that  deseriptioii  beiog  a  gt^od  one.  There  is  one  thuig  ho«r- 
eyer  which  I  do  qot  understand  t  one  of  the  defendants  admits  he  hu  had  a 
barren  cow ;  does  that  mean  a  cow  that  has  not  produced  a  calf  in  the  pa- 
rish }  beeanae  that  would  make  no  diflSsrence  if  she  .produces  milk,  for  the 


aiedKs  ap|4ses  to  the  milk.  There  is  no  specific  modu$  for  agistment  -,  nor  is 
there  apjr  egistment  made  out,  but  what  is  admitted  in  the  way  I  have  apdcen 
of.  There  is  a  modus  for  gardens,  to  whteh  there  can  be  no  sort  of  objec- 
tion :  it  is  oolj  Id.  for  every  ancient  garden.  There  is  also  a  ntodui  for 
cpUs,  and  other  Criml  modu9e$  not  worth  attendlog  to.  If  the  clergyman 
desires  isenes  on  ihese,  be  is  entitled  to  them  $  as  he  is  on  the  iBoore  mate- 
rial ones  for  com  and  baiiey,  and  hay.  It  is  in  evidence  Uutt  several  of 
these  defoodants  occupy  what  the  witnesses  understand  to  be  aaoient  mea- 
dows i  the  jury  may  indorse  oo  the  potita  whether  the  meadows  an^  lanch 
horn  winoh  they  have  had  the  hay  are  ancient  meadows  or  not,  and  they  may 
indorse  whether  the  fnodus  applies  to  ancient  meadows  only,  or  to  aU  :  and 
if  it  applies  ta  aiM^ient  meadows  only,  whether  the  defendants  ane  in  posses- 
sion of  those  ancient  meadows,  or  any  of  them  j  and  that  i  thinfe  wUi  be  tile 
iBoat  conect  way. 

M.  57  Geo.  3.    1816.    Scacc. 
Kingsmiil  v.  BillingMley  and  others.    £3  PricCi  465.] 

ra^lIIS  was  a  suit  instituted  in  this  court  by  the  plaintiif^  (who,  by  his  bill  Where  die  de- 
i-   stoted  himself  to  be  seised  of  ^  impropriate  rectory  of  tjiie  pnrMi  of  ffS^^.^* 
Chewton  in  the  county  of  Somerset,  and  entUled  lo  all  the  tithes  of  com,  ^t  apV^ehd^ 
min  and  liay,  and  all  odier  pnsdial  tithes,)  against  the  defeadante,  land-  of  esemption 
holders  and  occupiers,  for  the  tithes  of  com  and  other  gmin,  and  hay,  pro-  under  the  lid  & 
dueed  on  certain  newly  inclosed  land,  beiog  part  of  lands  caUcd  Ghewton  ^  ^J*  *'^* 

Mendip.  doced  fttronr 

The  deleoee  set  up  by  the  answer  was,  diat  the  said  lands  were  exempt  erideoce  ofthe 
from  tithes  under  the  M  and  %A  Edward  H.  c.  IB.  s.  6  &  d.,  as  tieing  barren  Und  in  question 
and  waste  grounds.    And  the  defendants  respectively  stated,  that  the  seve-  requiring  to  be 
nd  closes,  from  which  the  tithe,  was  claimed  by  the  hUl,  were  part  of  the  ^^^i^tblt 
forest  of  Mendip,  and  which  had  been  sold  to  the  earl  of  Waldcgrave,  by  it  ^^^  more 
-the  commis^ners  nbder  an  act  passed  in  the  Sl9th  of  the  king,  "  for  inclo-  than  oiunl 
siag.the  open  commons  and  waste  lands  withiii  and  adjoining  the  township  tranble  in 
of  Ghewton  Mendip  j"— and  that  the  defendanU,  who  occopied  the  said  Sj^^^^illf 
Isads,  had  cleared  and  leveled  the  same,  and  plooghed  and  mannred  them  the  caetomary 
with  a  large  quantity  of  lime  at  a  oonsyerable  eftpeaf e,  and  sowed  and  ezpence  in  ma- 
reaped,  cut  and  carried  away,  wheat  and  eaU,  and  grass  seed,  daring  the  nuriogit  with 
time  for  which  the  tithes  were  sought  by  the  pbintiff ;  that  some  parts  of  ^^[J^^^^ 
the  said  lands  had  not  been  Ihned,  hut  ha4  been  mcreiy  dunged  and  sowed  ftaert<^ti7whe- 
with  oals,  and  that  they  had  ptodaeed  laviriaWy  a  poor  crap )  whereas  the  ther  the  lands 
parts  which  had  been  limed  produead  a  good  &ir  crop.    Anid  all  the  defeo-  of  which  the 
dants  said,  that  the  manner  hi  which  they  liegan  to  enkivate  the  said  lands,  ^^^'JTj!^ 
so  newly  inclosed  and  ocei^ied  by  Chem,  was>  by  Inclnsliig  and  clearing  the  ormich  a  natare 
same  from  stones,  filling  up  the  pits  fheiein,  »nd  levelling  die' same  by  as  (excluairc  of 
ploughing  it  twice  c  Jetting  it  remain  in  fellow  lor  maay  mondis,  and  dm-   the  labour  and 
oaring  with  lime,  laying  a  greater  quaniky  of  mauare,  and  at  a  much  ?^^^^?u 
greater  expense,  for  Ike  purpose  of  ^riago^  tihe  lands  Into  a  situation  to  \^  ^0,^^ 
produce  com,  than  would  hove  heen  necessary  to  be  IsfSd  and  incurred  on  fune  or  whins, 

the   ond  preparing 
the  same  for 
jlplofglung)  neosMarily  raqnired  extraordinary  ezpence  of  liming  and  manuring,  or  labour,  lo  b*ing  them 
nto  a  prober  state  of  cultivation." 
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1816.  the  old  inclosed  lands  in  the  parish,  in  the  usual  course^  of  husbandry  ;-^ 
KIN08MILL  iin^  ^^^  some  of  the  crops  of  oats  and  grass  on  the  newly  inclosed  l^ds 
had,  since  such  cultivation,  been  nearly  as  good  as  on  the  old  inclosed 
lands  i  but  that  the  crops  of  wheat  had  not  in  general  been  so  good ;— that> 
previous  to  the  inclosure,  the  said  lands  had  been  open  commonable  lands, 
fed  with  sheep,  mules,  and  other  poor  stock ;  and  that  some  parts  of  the 
said  newly  inclosed  lands,  which  had  not  been  so  cleared,  levelled,  &c.  had 
been  let  for  5$,  an  acre. 

They  further  stated,  that  before  the  inclosure,  the  said  lands  had  been 
subject  only  to  the  payment  of  small  or  vicarial  tithes ;  that  the  plaintiff 
was  seised  of  the  advowson,  and  had  presented  the  then  incumbent,  to  whom 
(by  virtue  of  a  clause  in  the  said  act,  introduced  at  the  request  of  the 
plaintiff)  a  composition,  in  consideration  of  the  necessary  decrease  in  the 
value  of  the  agistment  tithe,  and  tithe  of  wool  and  lamb,  which  would  be 
the  consequence  of  the  inclosure,  was  awarded  by  the  commissioners,  of  a 
yearly  sum  of  money,  to  be  paid  to  him  for  the  term  of  ten  years,  to  be  paid 
and  contributed  by  the  owners  of  the  said  newly  inclosed  lands,  in  discharge 
of  and  as  a  full  compensation  for  all  such  ti^e :  and  they  submitted,  that  if 
the  tithe  now  sought  were  payable  by  them,  the  same  lands  would  be 
charged  with  great  and  small  tithe  at  the  same  time.  And  the  answer  also 
stated,  that  although  the  lands  had  produced  grass  before  the  inclosure,  it 
was  not  ia  great  abundance,  for  that  it  was  overrun  with  fem  and  furze,  and 
could  not  agist  and  depasture  a  great  number  of  sheep  and  other  cattle  ;  and 
that  the  tithe  formerly  yielded  to  the  vicar  was  inconsiderable }  and  that 
the  lands  so  inclosed  would  not  produce  com  without  extraordinary  expence 
and  labour  in  tilling  and  manuring,  and  were  then  worth  about  16^.  or  20#, 
an  acre  ;  whereas,  otherwise,  they  would  not  have  been  worth  more  than 
7*.  or  8*.  ^ 

A  great  number  of  witnesses  were  examined  on  the  part  of  the  defendant, 
who  spoke  as  to  the  great  expence  attending  the  preparation  for  tillage  of 
different  parts  of  the  land,  by  levelling,  clearing  from  rock. and  stones  for 
ploughing,  harrowing,  cross-ploughing  and  manuring  it  with  lime,  (which 
was  expensive  in  that  part  of  the  coimtry  from  the  high  price  of  coals,) 
whilst  odier  lands  in  the  neighbourhood,  for  some  distance,  would  produce 
two  or  three  crops  of  oats  without  lime  or  manure,  when  converted  from 
meadow  into  arable  ^  and  their  evidence  in  general  went  to  support  the  al- 
legations of  the  bill.  Some  of  them  stated  that  the  expence  of  preparing 
the  old  inclosed  lands  for  com  was  about  12«.  an  acre,  and  that  of  the  new 
ei.  or  11. . 

Fonbianque  and  Winthrop,  for  the  plaintiffs,  contended,  that  the  lands 
were  not  barren  within  the  protection  of  the  statute.  All  that  was  put  in 
issue  was,  not  whether  the  lands  were  capable  of  producing  a  crop,  but  a 
good  crop  'y  and,  no  doubt,  land  which  was  manured,  and  more  liberally 
cultivated,  would  produce  a  better  crop  than  tliat  which  vnis  not  so  well 
tilled  and  managed.  The  term  barren,  in  the  statute,  relates  to  the  soil 
itself,  and  not  to  the  culture  or  neglect  of  it ;  and  never  was  intended  to 
be  extended  to  lands  which  required  to  have  cost  and  pains  bestowed  on 
them,  on  account  of  an  irregular  and  uneven  surface.  And  thev  cited  Bull. 
N.P.  191.  ma  V.  Buck  (1).  2  Inst.  656.  Dayley  v.  iforii6y  (2)  and 
the  then  recently  decided  case  of  fVarwick  v.  Collins  (d),  wherein  the  ques- 
tion of  barrenness  underwent  much  discussion  in  the  court  of  king's  bench, 
and  Lord  Ellenbobpitoh  gave  it  as  the  opinion  of  the  court,  that  the  cri- 
terion of,  whether  such  land— after  mere  ploughing  and  sowing,  would 
of  itself  produce  a  crop  worth  more  than  the  expence  of  ploughing,  sowing, 
and  reaping,  vrithout  liming,  manuring,  or  tillage,— was  not  the  trae  test  of 
exemption  under  the  statute,  nor  the  rule  of  law  in  such  cases,  by  which 
that  defence  was  to  be  judged :  in  the  course  of  which  judgment,  much  of 
what  had  appeared  in  Stockwell  v.  Terry  (4)  to  fiivour  this  defence,  had 

been 

(1)  3  Bulstr.  166.    jtnie,  yol.  1.  p.  254.  (3)  M.  &  S.  349.    Jnie^  p.  6^9. 

(2}  Ante,  p.  32.  (4)  1  Vcs.  117.    Ante,  p.  118. 
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been  obviated  by  the  decfeion  or  Lord  Hardwickc.    And  they  submittedx        161^. 
that  in  the  present  due^.  the  court  ought  at  least  to  grant  an  issiie,  to  try     kiyosxiLi. 

the  question  of  fact— whether  these  lands  were  of  such  a  nature  as  to  re-   . ^,*^ 

^nire  extraordinary  e&penee  or  labour  to  bring  them  into  tillage. 

Damneey  and  HaU,  for  the  defendants,  submitted,  that  the  evidence  having 
borne  out  the  defence,  that  these  newly  inclosed  lands  required  extraordi- 
nary labour,  manuring,  and  expence,  to  render  them  fit  for  tillage,  they  were 
at  once  brought  within  the  protection  of  this  beneficial  statute  of  £dw.  6.  j 
which,  in  consideration  of  its  object,  ought  to  have  a  large  and  liberal  con- 
struction. The  expence  and  labour  which  had  attended  the  improvement 
of  these  lands,  they  insisted,  amounted  to  as  much  as  had  ever  been  con- 
sidered to  give  the  owner  a  title  to  the  benefit  of  the  statute/  In  all^the 
decided  cases,  the  court  had  decreed  without  an  issue;  and,  in  the  present 
'  instance,  the  evidence  was  sufiicient  to  enable  the  court  to  do  so  in  favour 
of  these  defendants,  there  being  nothing  offered  to  contradict  it  on  the  part 
of  thie  phiintiff. 

In  support  of  these  ai^uments,  on  the  defiendant*s  behalf,  they  cited 
SioekweU  v.  Ttrrif,  Huichin*  v.  Maughtm  (I),  Byroa  v.  Lamb  (2),  and  yoaef 
Y.  Le  David(9). 

With  respect  to  the  case  of  JVarwiek  v.  ColUnSf  they  submitted,  that  that 
'  dedsion  did  not  on  the  whole  militate  against  the  present  defence  j  and  that 
there  was  nothing  there  which  could  be  construed  to  the  disadvantage  of 
those  who  now  ekimed  the  exemption.  The  result  of  tiiat  case  is,  that  ex- 
traordinary expehoe,  either  in  manure  or  labour,  must  have  been  incurried 
'  in  the  cultivation.  But  they  observed,  that  as  ftir  as  the  judgment  given  in 
that  report  detracts  from  the  authority  of  Lord  Hardwickk's  decision  in 
Stockwell  V.  Terry,  there  were  no  words  in  the  r^ort  in  Vesey  to  warrant 
l^e  construction  put  on  his  lordship's  opinion  $  and  the  court  of  king's 
bench,  in  pronouncing  judgment,  never  cmce  adverted  to  the  case  of  Jones 
V.  Le'David,  wherein  Etiib,  C.  B.  mudi  considered  the  decision  of  Lord 
Hardwickb  in  Siuckweil  v.  Terry,  and  recognized  the  criterion  adopted  by 
his  lordship.  And  they  submitted,  that  it  tvas  clear,  both  from  the  words  of 
the  statute  and  the  language  of  the  cases»  that  it  had  never  been  considered 
necessary  for  persons  claiming  the  exemption,  to  show  that  the  lands  were 
naturally  totally  unproductive  or  barren,  in  the  common  sense  of  that  tero^. 

FoHbiafUfite,  m  reply,  contended,  that  enough  appeared  even  from  the 
answer  of  the  defendants,  to  render  evidence  unnecessary  on  the  part  of  the 
plaintiff;  for  from  passages  read  by  the  plaintiff,  it  appeared'  that  the  occu- 
piers had  had  crops  from  parts  of  the  newly  indkmed  lands,  without  going  to 
any  additional  expence,  either  in  employing  manure  or  using  extraordinary 
labour ;  and  that  alone  would  be  suffident,  according  to  the  doctrine  of  the 
*  court  of  king's  beneh  in  JVaruAdc  v.  CoUku,  which  had  removed  the  pres- 
sure of  the  case  of  StockweU  v.  Terry ;  that  the  term  ''  barren,"  in  the  sta- 
tute, was  not  applicable  to  land  merely  poor,  and  requiring  manure ;  nor 
would  the  local  drcumstaoce  of  a  particular  spedes  of  manure  being  ex- 
pensive in  the  ndghbourhood  of  the  lands  claiming  the  exemption,  supply 
the  inference  dedudble  in  many  other  cases  fftmi  evidence  of  such  lands  re- 
quhring  extraordinary  expence  to  subdue  it  to  the  purposes  of  tillage.  And 
he  submitted,  that  Uie  land  must  be  shown  to  be  of  such  a  nature  as  to  re- 
sist all  ordinary  means  of  cultivation,  and  to  be  ndther  capable  of  recdving 
br  yielding  benefit  without  resorting  to  unusual  modes  of  agriculture,*  and 
such  as  would  be  necessary  to  give  it  a  fertility^which  it  does  not  naturally 
possess;  and  not  merdy  such  treatment,  however  expensive  and  laborious 
it  might  be,  as  would  increase  its  productiveness. 

Cur,  adv.  vult. 

•  •  •  •  •   ,  ■ 

,    The  court,  after  taking  time  to  consider  their  judgment,  now  shortly  de- 
livered their  opinion  through  the  lord  chief  baron ;  and  the  result  was,  that 

.     .  .    •     .     .  an 

(I)  PQU,A4d.  (2)  PtUAdd.  (3)  Poit,Add. 
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191^.     i.  ail  i$8ue  w^$  ordered^  to  try  v^h^etfaer  tho  Iwb  of  wbich  the  tttbea  weie  dc- 
SIV09JI1M'     ]|ia94e<J,  "  w«rc  «f  «ttcb  a  nature  hb  (ejcclosivc  of  the  U^knit  ^  espeoce  ©f 
viWNos^r.    ^^^^^  V  ^  *«u«®  fi^in  Aur«e  pr  whims,  and  prepsMiQg  the  tame  for  plough- 
ing) necesaarUf  rcif  oised  f  pLtr^ordinary  expeoce  of  Jiouog  aii4  inaiu^ 
laoovr,  to  (Nriog  il^m  4nto  a  proper  state  of  cMltjvati9n.** 


.  H.  57  Geo.  8.    !817.    Scace- 

^^^  Pedley  v.  Pratnptm.    [3  Pric^,  474.] 

Where  in  an  liJ'EBEWEATHER  had  obtained  a  rule  la^t  tenn>  c^lUqg  on  ibe  plaintiff 
acUonon  2d  &  ij^  to  show  cause  why  the  pMtoa  should  noi  be  aaiepd^4  agreeably  to  the 
whkhdiefiiit  ^^^  ^  ^  associate  endonsed  thereon^  aod  why  the  master  should  uoft,  after 
coimt  wM  for  *^  anendment^  review  his  taxation  of  the  pkuuliff 's  costs*  the  defeodant 
the  tnUeTiUiis  uodertakiag  to  bring  the  asumnt  of  the  costs  allowed  into  court, 
of  the  ti^M>  l*he  rule  was  obtained  on  an  affidavit,  stating  that  the  declaration  coo- 

th!f^etSae[  ^*^^  *  ^^^  ^^^  ^^  ^^^  ^^^  ^^  ^^^  ^^^  ^^  aitatute,  and  several 
avenli^wM  cuuots  for  tl|e  single  vafaie ;  t]|^t  when  the  cause  cfune  on  for  trial,  all  maf- 
enteied  for  the  ters  in  difTerence  were  referred  to  the  arbitration  of  a  barrister,  who,  to  save 
ptelntUTon  the  the  expeQce  of  an  awaifd,  with  the  consent  of  the  parties,  bande4  over  his 
Son  ^hv^ra^'  decision  |o  the  associate  ito  be  endorsed  on  tb^potUa,  which  was  done  in  tlie 
MnV,  rabj^'to  ^^c^^b^sring  terms :  ^'  thirty  shillings  treble  value  of  ib»  tithes  tel^en  away  by 
themrdofan  the  defendant)  damages,  1a;  costs  44)is. ;"  that  the  poik^  itself  contained 
arUtimtor,who  a  general  verdict  for  the  plaintiff  on  all  the  counts ;  and  that  on  the  taxatic^ 
^!!^^  ^*  of  costs,  the  master,  considering  himself  bound  by  the  wording  of  tbt  ptf$i0a, 
doned '<  sot.*^'  allowed  the  general  eosts  in  the  cause. 

treblevdne  of  It  was  solmiUed  that  the  plaintiff  was  not  entitled  to  recover  his  costs  pf 
thetithes;  da-  suit  under  the  atid.  of  the  8th  andjQth  of  Will.  3.  c.  H.  s.  d.(i)  inasmuch^ 
coS^^'  •"  ^^  ^^kie  oi  the  tithes  fixnnd  by  the  arUtrator  was  the  treUe  value,  am}  the 
tiSiiwas  hoMea  ^^^^^^  awarded  had  not  been  found  by  a  jury :  and  he  ciled  the  ca«e  of 
to  be  within  the  Barnard  v.  Mim  (A),  where  it  was  decided  that  the  statute  was  confined  to 
8th  &  9ih  w.    the  case  of  the  single  value  being  recovemd,  or  the  damages  being  found  by 

3.,  and  that  the   ajury. 

cn^ed  ?hii  Ca§kerd  BOW  showed  cause  on  an  affdavit,  stating  that  Ik^  jury,  haviD^ 
coetief  rait,      been  sworn  in  the  cause,  had  fojund  a  general  verdict  for  tfie  plainti^', 

damages  t0(ll.,4lebt  TOO/.,  subject  to  tbeawaad  :  it  then  ^ta^ed  the  reference 
and  itfbilpration,  and  that  there  was,  besides,  a  special  agnsement  to  Abi<(e 
by  Ike  resnit,  wilhoot  Udiing  adv^iage  of  any  objection  oxi  either  side.  He 
submitted  that  in  this  case  tihe  arbitrator  istood  in  place  of  the  juryi  a^d  thft 
Ihersfese  this  case  was  wiUna  the  atatute  as  to  the  damage^  ioiH»d  by  him  ; 
that  the  vefdlct  having  liflen  entered  on  the  whole  decla.ration>  the  plaintiff 
was  still  entitled  in  nccovier  his  costs  und^  the  ^taituike  on  the  single  value 
Ibwid  by  the  jury,  or  that  at  all  enenia  the  defendant  was  precluded  by  the 
epedal  agreement  on  the  refcMnce. 

iUcreioealAsr,  in  support  of  the  xule,  contended,  th«t  as  t|^  arhiti^ator  had 
expiesslv  proceeded  on  the  fiiist  count  in  the  dedarstion  to  avoid  the  tceb^e 
iwlne,  ftie  single  vahie  was  put  out  of  the  question  $  and  if  bi^  award  were 
to  be  oonsideml  as  the  finding  of  the  jury,  tiUs  ease  wa§  wt  within  tbe 
statute. 
43mAiuM,  Baron.    The  plain  ol^eet  of  the  net  is,  tfant  if  Hm  M^ofudt  r^- 

coycrui 

(1)  ^  Ai)4  he  Vt  %iV^  c^B^cted  ^  the  .  msst,  or  any  award  of  ex^tion  after  pica 

authority  aforesaid^  that  finom  and  after  the  pleaded,  or  demurrer  Joined  therein,  shaU 
said  .fire-aod-twentietfa  day  of  March,  in  all  *   llhewise  reee?er  his  eoets  of  lolc  i-  an^  If  the 

actums  of  waste,  and  actions  of  debt  npon  plaintiff  shall  beoome  nonsnit,  or  snSfer  a 

the  statute  for  not  setting  forth  of  tithes,  discontiooaace,   or   a   verdict   shall   pass 

vherela  4i»  siaole  fain?  er  4si»i^  fowyl  fg«iQ»t  h^n,  tl^o  d^Cepdapt  silball  recover  bis 

Jfyf  jthe  1^  shiB  not  exceed  the  qusi  of  costs,  and  have  execution  for  the  same  in 

.twenty  nobles,  and  in  all  suits  upon  any  Nke  manner  as  aforesaid.? 

writ  or  writs  of .«c(re  facias,  and  sniU  upon  (2)  1  H.  Bl.  107.     AiUt,  p.  357. 
prohibitions,  the  plaintif  obtaii^  jil!%-< 


v« 
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wweaeA  kf  a  plmotiff  in  4lv:h  ^  action  ^hoqld  not  be  suflScieot  to  carry        ^^17. 
costs,  that  still  tbe  plaintif  should  have  theo).  ''^^^^ 

Wood,  Barop^    The  |i(>i/#<i  i«  itself  ^  ver^  of  the  jury  $  but  the  arbi- 
trator bfiviiig  awvded  daiq^gei,  woul4  ootitle  the  pbtintiff  to  b)3  <M)»t«. 

PerCvrioai,   This  19  cjcarty  ^  CMe  wUhin  the /ita^ute.    The  rule  must  be 

Di8pbai]ged  with  Qost3. 


H.  57  Geo.  8.    1817.*   Seacc. 
tTqrdj  Clerk,  r.  Shepherd  and  others.    \3  Price^  €08.] 

VTViE  {4aiii»if ,  ^  mslor  of  UuigV^  (JOnsAfh  pmynl  by  this  bill  a  general  a  d^fendut 

.*    aoopuot  of  tithes..  letting  np  a  de- 

The  defioBdanU  pleaded^  thai  befiore  thi$  r«0u  of  EMoabeth  eertaifi  dom  f^^t^^ 
of  land  «^ed  the  Soapts  (or  Little  9«ap^a),  oaotaiaiDg^^  about  39  aeiwi,  and  i^M  u^ 
a  h^ncirgvie  qr  bocse-gcasp^  or  the  privilaga  of  keeping  and  depMtvdog  a  wards  rdy  on 
horap  thfoqgfaaat the  year  oa another |)ait»l of  laod  io  tb  Itobeingmfact 

the  FbA,  wpre  by  the  then  owners  thereof  didy  conveyed  Ip  the  then  reer  ^^rl^Mmr 
tor,  m  fidl  satiafiactioB  of  M  tithes*    Aod  the  asswer  alao  stated,  that  a  tion  to acm. 
'fiirfDer  oooapier  of  the  piece  of  land  oalied  the  Paik,  mad  in  hi9  U&tioie  to  pontumnal 
pay  to  the  plainlifr^  piedaeeasoia  the  yearly  sum  of  M.  ^  8^  in  lien  of,  w  Mngpremmied 
asaseatoreMspQIuationf^rttheaaidgateorhQree-ginMk  The  defendant*  S^?^!f^'^ 
adaaUfted  that  they  had  ni>t  mtheir  poaseiision,  (Htstody*  or  power,  any  deed,  g^^g.  ^^^g^ 
%€.  wbeKby  the  said  coni^aaee  had  been  eifipqled,  or  any  eztmet  fheae^  impM  aecMrtt 
firan,  ailegpqg  that  araiiy  ancieol  docaaiepta,  fco.  whidi  ought  ta  be  ip  the  wdvuv. 
cathedral  ehnroh  of  JLitehfidd>  had  been  deatroyed  in  the  civil  wars  y  but 
that  tbey  nevertheless  hoped  to  be  able  to  prove  the  eaiatenee  of  snob  a 
4ecd.    They  then  adverted  to  eertNn  terriers*  froia  aowf  erf  which  Ifaey 
stated  it  woidd  appear,  thaiihe  aaideioies  and  horse^'gale  had  been  aoceptiod 
by  the  plaintif  a  psedeocsaois  in  lien  of  titkea ;  and  from  other»>thn(  the  de- 
fendnnt*!  lands  were  exempted  from  the  payflsent  of  tithsa,  and  charged  ooa- 
payoaent  of  tithes  in  hind  or  tub  moA  from  tifne,  &e.  '  , 

Thaa  ca^  had  been  much  ai\gned»  and  noderasent  rery  ^Pon^ideraUe  dii- 
cQBsion  dnring  eeveral  days ;  bntthe  judgment  of  the  conrtif  so  fWy  given, 
and  all  the  gmonds  and  anthatities of  their decisioe,  as  wallas  the  ftots,  the 
statements  in  the  pteaiKogs,  the  defonce  to  the  bill,  with  the  psooA,  and  the 
objeetioos  to  the  defence,  thai  on  a  ipiestion  so  oAen  befom  the  court,  it  hes 
been  thought  soffieieBt  for  att  the  purposes  of  the  pcporl^lo  give  tbo  judg- 

a^aloae^ 

jy&umen  and  WpAereil,  were  of  eounad  te^he  plainiift 

Martin,  Ciarh,  and  DapMkmeU,  for  the  defimdanta. 

Sneh  of  the  barpns  aa  vrene  now  present  (1)  dsUvtred  their  opinions  tm* 


Woon,  B.  The  case  of  Ji^erd  and  Sheffkeri  now  stands  far  judgment 
And  f  aas  sorry  to  eay,  that  in  Ana,  as  jn  meat  otfaess  involving  the  same 
pemt,  1  am  eompetted  to  difer  firom  the  rest  of  the  canrtj  and  that  mnatd 
fteoa  my  notion  of  the  prineipk  of  law  on  which  I  judge  this  sort  of  eaos, 
difcring  moat  materiaily  from  those  formed  by  the  refA  of  the  eoiirt,  and 
on  which  their  judgment  proceeds. 

The  principle  cp  which  1 90  in  all  thes^  eaem  ia  this  i— That  where  ler 
alengtfi  of  time,  asfiur  bank  aslivii^  memory  goes,  ihere  has  been  a  stodm, 
ot  an  ancient  eompoeifjon  paid  |n  lieu  of  tithes,  it  is  to  he  presumed  that 
it  had  a  legal  origin. — Upon  this  principle  oonrts  of  law  poooeed,  and  I 
mysdf  see  no  good  reason  vhy  courts  of  eqoityi  when  they  are  deciding  on 
ak^ question,  shoi»U  not  adopt  thn  same  rules ;  they  are  mkw,  I  sun 


(1)  Tb^  diicf  liaroa  n^  abteat.  frpm  ill     from  what  fell  from  Mr»  Barcvi  CfaAiuif  in  ^ 

Ittalth,  and  Mr.  Baron  RiCHAauf  bad  pro-      ^liter|Dg  his  ju<^ent,  thatthey  oancorred 
Mcded  oa  the  dtv^t.    It  appears,  faowerer,      wMihfan. 


SHEPHERD. 
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1817.         Bure^  founded  on  puUtc  convenience,  and  if  adopted  and  adhered  to^  would 
WARD         prevent  a  vast  deal  of  litigation  in  causes  of  this  description.  * 

Another  rule  is  this  t  that  where  it  appears  upon  the  whole  of  an  answer, 
and  from  the  evidence  to  support  that  answer,  that  there  is  a  good  defence  / 
although  the  answer  may  not  be  drawn  so  precisely  andformally,  or  techni- 
cally, as  it  ought  to  be,  that  defence  ought  to  prevail :  these  are  the  two 
principles  on  which  1  judge  this  case. 

1  will  now  state  what  it  is.  The  bill  was  filed  by  the  plaintiff,  as  rector 
of  the  parish  of  Laugley;  or  Church  Langley,  in  the  county  of  Derby, 
against  four  persons,  to  recover  the  tithes  of  a  certain  district  in  that  parish, 
called  Meynell  Langley,  consisting  of  about  1,000  acres  of  land.  His  title 
is,  that  he  is  rector,  and  therefore  he  has  pothing  more  to  do  than  to  prove 
that  he  is  rector.  The  defendants,  by  way  of  defence,  deny  that  he  is  en^ 
titled  to  tithes  in  kind,  because,  they  say,  ''  there  has  been  a  composition 
real,  and  they  doubt  not  t6  prove,  thkt  long  before  the  rdgn  of  her  majes- 
ty queen  Kliittibeth,  a  certain  close  "or  parcel  of  land,  now  divided  into  four 
parts  or  doses,  commonly  called  or  known  by  the  name  of  Snapes,  lying 
within  the  district  or  division  of  the  parish  called  Meynell  Langley,  and 
containing  by  estimation  d2  acires,  and  a  horse-gate  or  horse-grass,  or  the 
privilege  of  keeping  or  depasturing  a  horse  throughout  or  at  all  times  bf 
the  year,  in  a  parcel  of  land  within  the  said  district  or  division  of  the  parish 
called  the  Ptek,  Was  giveh  or  set  oiU  by  the  persons  who  were  then  seised 
of  those  premises,  to  the  rector,  in  lieu  of  tithes ;  and  that  the  close  and. 
horse-gate  wete  then  duly  oonveyed'to  the  then  rector  of  the  parish,  in  doe 
form  of  law ;  find  that  no  tithes  whatsoever,  either  great  or  small,  have 
since  been  paid."  So  that  by  this  first  answer  they  set  up  a  compostion 
made  b^foVe  the  reign  of  queen  Elizabeth. 

In  the  Second  answer^Hbr  the  bill  is  amended  for  some  purpose  or  other, 
and  there  is  a  second  answer  put  in  bv  the  defendant,  on  the  bill  having 
been  so  amended  to  interrogate  them  as  to  whether  they  had  any  composi- 
tion deed  in  their  custody,  or  not— -They  say,  *^  that  they  have  no  sueh  com- 
position deed  in  theiF  custody,  bat  that  they  have  been  informed,  and  believp 
'  It  to  be  true,  that  a  great  number  of  ancient  documents,  deeds,  writings, 
and  other  instruments  relating  to  the  possessions  of  the  churches  within  the 
diocese  of  Litchfield  and  Coventry,'  were  destroyed  during  the  time  of  the 
civil  wars,  and  that  many  evideaoes  aod-writiligs  which  ought  to  be  found 
in  that  cathedral  have  been  lost  or  destroyed  ^''-^-and  then  they  go  on  to 
state  farther*  what  they  had  not  done  in  th^  former  answer.—''  That  it  ap- 
pears from  a  terrier  of  the  parish  of  Langley,  exhibited  in  the  year  Idl:l, 
which  appears  to  ha;ve  been  signed  by '^Thomas  IVhiite,  the  rector  of  the 
parish,  and  by  the  churchwardens  of  the  parish,  and  divers  other  persons^ 
that  the  close  called  the  Little  Snapes^  and  the  horse-gate  in  the  parish^ 
had  been  accepted  by  the  predecessors  of  the  said  Thpmas  White  in  lieu  and 
recompenee  of  Meydell  Langley  tithes,  and  that  the  same  had  been  con- 
tinaed  time  out  of  mind  by  way  of  composition.  Now  some  stress  may  be  laid 
upon  the  words: ''  by  way  of  composition.'*  But  **  by  way  of  composition/* 
certainly  may  mean  a  taodus,  for  l^re  is  no  difiereiice  that  1  know  of  between 
a  composition  real,  and  amodas,  exicept  that  one  is  made  within  the  time  of 
legal  memory,  and  that  the  other  is  before  the  time  of  legal  memory ;  and 
they  may  boUi  be  balled  compositions.  Then  they  state,  that  it  ap|)ears  by 
that  terrier  that  such  composition  had  been  continued  time  out  of  mind ;  and 
that  must  mean  from  time  immemoriiQl ,  for  that  is  the  legal  sense  and 
meaning  of  the  words  time  out  of  mind. 

Then  they  go  on  to  say,  that  *'  it  appears  from  divert  other  terriers,  and 
particularly  by  a  terrier  exhibited  of  the.year.  1701,  that  the  whole  of  the 
lands  in  Meynell  Langley  were  exempted  from  the  payment  of  tifhes,  and, 
they  believe,  that  no  tithes  in  kind,  arising  out  of  this  division,  have  ever 
been  paid  to,  or  received  by,  the  complainant  or  any  of  his  predecessors,  Rec- 
tors of  the  parish  of  Church  Langley,  from  time  wliereof  the  memory  pf 
man  is  not  to  the  contrary  :'*— now  those  arc  stricl  legal  terms  of  prescrip- 
tion 
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tion  of  cnslom  5— ''and  that  all  the  laads  within  the  said  district  are,  ond 
from  the  time  aforesaid,  have  been,  by  prescription  or  otherwise,  legally  ex- 
empted or  discharged  from  the  payment  of  all  manner  of  tithes :  but  although 
it  alleges,  ''  or  otherwise,"  yet  it  alleges,  that ''  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  it  has  been  exempted,**  and  that  there, 
fore  does  not  vary  it  :*-''  and  that  the  rectors  of  the  same  parish  for  the 
time  being  have,  from  the  time  aforesaid,*'  (that  is,  from  time  immemorial,) 
"  held  and  enjoyed  the  said  dose  or  closes  called  the  Little  Snapes,  and  the 
said  horse-gate,  in  lieu  and  full  satisfaction  of  all  tithes,  both  great  and 
small,  yearly  arising  within  that  district.*'  So  that,  thps  far,  it  appears 
most  undoubtedly  to  be  a  deftncc  founded  upon  immemoriality.  Then  there 
are  some  words  afterwards  which  may  perhaps  require  to  be  explained ;  be- 
cause^ they  say,  that  they  have  not,  owing,  as  they  believe,  to  the  ancient 
documents,  evidences,  and  writings  formedy  in  the  registry  of  the  cathedral 
charch  of  Litchfield  having  been  lost  or  destroyed  as  aforesaid,  been  as  yet 
able  to  find  that  decti  of  composition. 

Upon  tliis  bill  and  answers,  depositions  have  been  taken,  and  by  those  de- 
positions tliis  case  which  is  insisted  on,  on  the  part  of  the  defendants,  has 
been  fiiUy  proved.  It  has  been  proved  Uiat  in  the  year  1612  there  was  this 
terrier,  which  was  signed  by  the  rector  of  that  day,  and  was  written  three  or 
four  years  after  the  reign  of  queen  Elizabeth ; ,  and  they  speak  of  it  as  of  time 
out  of  mind,  so  that  there  is  no  doubt  that  it  existed  before  that  time :  and  if 
we  carry  it  back  to  40  years,  or  some  distant  period,  so  as  to  give  it  an  origin 
before  that  time,  why  may  we  not  go  as  far  back  as  the  time  of  Richard  I. } 
They  have  also  proved  other  terriers,  which  mention  the  same  thing.  There 
is  some  little  variation  as  to  the  quantity  of  the  Snapes,  but  that  cannot  make 
any  difference,  because  they  arc  defined  by  name.  They  have  also  proved 
by  their  evidence  that  this  horse-grass  is  rented  by  the  owner  of  the  park, 
who  pays  a  sum  of  money  for  it.  So  that  a  case  of  an  immemorial  modus 
or  compo^tion  has  been  clearly  made  out  in  evidence,  as  it  is  asserted  by  the 
answers. 

Now,  there  are  two  questions  arising  upon  this  :  First,  whether  this  is  a 
composition  real  ?  and  on  that,  I  think  there  can  be  no  doubt ;  but,  how- 
ever, it  is  said  that  a  composition  real  cannot  be  proved  unless  you  produce 
the  deed,  or  give  evidence  of  its  existence.  With  respect  to  that  point,  I 
have  already  given  my  opinion  very  fully  in  the  case  of  Bennett  V'.  Neah  {1), 
and  therefore  it  will  be  unnecessary  to  repeat  it.  I  still  continue  of  the  same 
opmion :  and  insist  that  on  all  principles  of  law  and  justice  a  composi- 
tion deed  ought  to  be  presumed  from  length  of  usage  and  enjoyment ;  but  I 
will  not  go  into  that,  because  it  is  sufiicient  to  refer  to  Mr.  Wightwick's. 
book,  where  I  find  my  opinion  eiven  very  fully. 

The  earliest  case  is  that  of  Kohimon  v.  j^ppieUm  (2),  which  was  some. 
bo4/s  manuscript  case,  (whosel  cannot  tell,)  but  it  is  quite  loose,  and  seems 
to  have  arisen  without  any  argument.  It  has,  however,  been  implicitly  fol- 
lowed ever  since.  But  before  that  time,  I  find  a  case  in  which  Lord  Hasd- 
wiCKB  sent  a  composition  real  to  be  tried  when  there  was  no  evidence  of  any 
4eed,  or  any  thing  like  it,  as  it  appears  to  me.  I  allude  to  the  case  of  the 
Archbishop  of  York  v.  Hayter  and  Stapleton,  which  is  to  be  found  in  2  Atkins, 
136  (3).  That  was  a  bill  filed  by  the  archbishop  of  York  against  Dr.  Hayter 
and  sir  Miles  Stapleton  for  an  account  of  tithes,  and  to  establish  the  custom 
of  setting  out  the  corn  in  stooks  or  stacks.  Several  questions  arose  in  the 
coorse  of  the  cause  $  one  of  those  questions  was  upon  a  right  of  exemption, 
claimed  of  all  the  lands  that  had  belonged  to  the  disBolve<l  monastery  of  St.. 
Mary,  in  the  neigbourhood  of  York.  Then  there  was  another  question  aa. 
to  the  composition  real  for  Main  Meadow  of  about  200  acres,  in  which  it  was 
insisted  that  five  acres,  called  Tithe  Acres,  were  set  apart  in  lieu  of  tithes  for 
the  r^t.  And  as  to  that  an  issue  was  directed,  though  there  appears  to  have 
been  no  deed  of  composition,  or  any  thing  of  that  sort  produced  in  evidence 
in  that  case,  to  establish  the  real  composition;  and  yet  my  Lord  Hard- 

''  WICKB 

(1)  Wiglitw.  324.    Ant^,  p.  630.  (2)  Pott,  Aid.   -  (3)  Ante,  p.  83.  ' 
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wiCKE  ftaya^— The  first  issue  mxxit  be  as  to  the  manner  and  method  of  tith- 
ing }  the  second  Iftsne,  a^  to  the  exemption ;  and  he  directs  a  third  issue,  as 
to  the  real  composiUbn.  Now,  there  was  nothing  in  that  case  to  estabtish 
that  composition,  btit  the  evidence  of  usage,  and  no  objection  was  taken  on 
that  grouttd.  At  that  timd  of  day  it  never  occurred  to  that  great  judge,  who 
uras  a  judge  both  of  kw  and  equity,  that  usage  would  not  be  evidence  of  a 
real  composition.  TweMy  yearti  after  came  Robinson  v.  j^ppletoh,  which  has 
been  followed  ever  since  -,  but  I  protest  against  that  case  altogether.  That 
decision  however  is  not  one  which  we  are  particularly  called  on  to  consider 
upon  this  occasion.  My  position  is,  that  upon  this  answer,  and  upon  the 
evidence,  a  decree  ought  to  be  made  in  favour  of  the  defendant,  or  that  an 
issue  ought  to  be  directed  to  give  him  an  opportunity  of  trying  this  imme- 
morial composition ;  for  1  conceive  that  the  second  answer  has  put  it  on  that 
footing.  It  was  so  considered  by  the  counsel  in  argument,  and  evidence  has 
been  read  to  it ;  or  othertiise,  in  reading  that  evidence,  if  it  does  not  apply* 
we  have  lost  a  good  deal  of  time,  and  why  should  we  hear  sitch  evidence  if 
it  were  a  case  wherein  we  ought  not  to  admit  it  ?  I  however  consider  that  it 
Was  right  to  admit  the  evidence,  and  foi*  that  purpose. 

Now,  in  order  to  prove  the  position  which  I  set  out  with, — that  where  it 
appears,  upon  the  whole  of  A  case,  that  there  is  a  good  defence,  that  defence 
ought  to  prevail,  although  it  mnay  not  have  been  formally  and  technically  put 
Oh  the  record, — I  shall  refer  to  son^  of  the  cases  to  be  found  in  the  books, 
Which  warrant  me  in  maintaining  that  in  this  case  (though  there  ma}'  be 
something  in  the  first  answer  which  seems  to  confine  the  usage  WTthln  the 
time  of  legal  memory,)  yet  if  the  evidence  is  fairly  set  out,  and  that  proves 
it  to  be  an  immemorizd  composition,  an  issue  ought  to  go  to  try  whether  it 
h  such  an  immemorial  composition  or  not,  if  the  rector  chooses  to  try  it. 

Of  the  authorities  I  will  mention,  the  first  is  the  case  of  Jikyns  v.  Lord 
WiUonghhy  de  Broke  (1).  In  that  case,  it  was  set  up  that  there  was  an  im- 
memorial payment  due  and  payable  by  the  owners  or  occupiers  of  certain 
lands  by  way  of  modus  or  composition.  It  was  contended  by  the  counsel  for 
ftke  plaintiff  that  the  modus  was  not  set  forth  With  sufficient  certainty  ;  for  it 
was  pleadied  a^  a  modus  or  composition,  Wheireas  the  clainoi  of  exemption  set 
up,  being  against  common  right,  must  be  accurately  defined :  With  respect 
to  the  first  objection,  the  Chief  Baron  says,  '*  To  the  modus  set  up  in  thia 
cas^,  several  objections  have  been  taken  ',  first,  it  has  been  argued,  tliat  it  is 
not  laid  With  sufllcient  certainty  to  found  a  decree,  and  if  this  were  a  bill  to 
establish  these  moduses,  that  mi^ht  be  the  case,  but  in  an  answer  such  strict- 
itess  is  not  requisite,  if  it  appears  that  there  is  a  good  defence,  that  is  suffi- 
cient.*' So  here^  I  skj^,  it  does  appear  that  there  is  a  good  defence,  end 
therefore  that  is  sufficient,  jost  a^  much  in  this  case  as  it  was  in  the  case  of 
Aikyns  v.  Lord  WiUoughhy  de  Broke, 

Another  case,  in  which  I  find  the  same  doctrine,  is  Struti  v.  Baker  (i). 
In  that  case  there  was  a  bill  filed  to  establish  the  rector*s  right  to  tiUies,  and 
fot  an  account :  the  defence  was  a  prescription  de  non  decimando  in  a  gue  es* 
tate,  as  to  two-thihls  possession  by  the  lord  of  the  manor,  under  an  apparent 
dtle,  by  various  c6nve3rances,  &c.  stated  by  the  answer,  from  St  Hen.,  8.  of 
the  lands,  with  tithes  generally,  or  two-thirds  specificiQly,  with  evidence  of 
reputation  and  notice  to  the  plaintiff,  who  had  purchased  the  advewson  and 
was  lessee  of  the  tithes;  So  tha't  that  was  pleaded  as  an  exemption  witk 
respect  to  two-thirds  of  the  tithes.  Now  it  turned  out  upon  the  evidence 
that  it  was  not  an  exemption ;  that  so  far  from  it,  it  Was  a  proportion  o^ 
two-thhrds  of  the  tithes  th6t  the  defendant  was  entitled  to ;  and  see  what  tfio 
court  say  upon  that  subject  when  the  objection  is  taken.  The  court  sUtes,, 
<'  th£ft  the  defence  is  very  fairiy  to  be  collected  tro^  the  answer,  llie  per^ 
son  Who  drew  it,  if  he  knew  what  a  plea  was,  did  not  mean  to  put  in  a  plea 
of  prescriptJion  against  the  demand  of  the  tithes.  Thatpieai  not  only  in 
substance  but  in  the  mannet  in  which  tliis  is  expressed,  *  or  by  other  lawful 

ways 
(1)  ^ie,  p.  406.  (9)  Mi^^f,  421. 
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ways  and  me^dfi/  woald  be  clearly  bad.  It  is  quite  impossible  it  could  1817. 
have  sttfod  :  he  could  not  apprehend  h^  was  drawing  a  plea.  But  the  an-  waed 
swer  has  vetf  fairlv  set  out  all  the  fiicts  which  constitute  the  defence,  and  *' 

put  the  plaintiffs  xn  possession .  of  all  the  c^e  he  is  to  meet,  and  it  is  no     ■hephebd. 
matter  how  it  is  argued  in  thcf  answer.'' 

Now  apply  that  to  the  present  case  :  do  not  the  defendants  in  this  case 
fairly  set  out  all  the  facts  which  constitute  the  defence  ?  And  they  e^ive  evi- 
dence to  prove  them.  They  produce  the  terrier  of  1612,  reciting  this  to  be 
an  immemorial  composition  ;  they  state  that  there  are  terriers^ subsequent  to 
that,  which  recognize  it  also ;  they  state  that  the  horse-etass  has  been  occu* 
p*ed  by  the  owner  of  the  land,  he  paying  a  rent  for  it.  AH  that  is  stated  and 
proved.  Then  is  there  not  a  full  and  fair  defence  stated,  so  that  the  plains 
tiff  cannot  be  surprised }  The  evidence  fully  establishes  the  case  as  stated, 
aad  when  it  is  fully  proved*  what  does  it  matter  if  it  should  be  incorrectly 
stated  in  point  of  time  of  commencement  ?  A  defendant  is  not  to  be  confined 
to  time.  You  state  your  whole  caSe,  and  put  the  plaintiff  in  possession  of 
that  case ;  how  does  it  signify  that  it  is  ascribed  to  a  wrong  origin  when  he 
might  have  ascribed  it  to  a  better  ?  You  must  undoubtedly  put  the  plaintiff 
in  possession  of  all  the  case  he  is  to  meet  5  but  having  done  so,  ft  is  no 
matter  how  it  is  argued  in  the  answer. 

But  in  later  days  there  has  been^  another  case,  in  which  I  had  the  honour 
of  ^ving  my  opinion,  that  is  the  case  of  Clarke  v.  Porter  (1). 

That  was. a  bill  filed  by  the  vicar  of  Great  Waltham,  who  claimed  the 
smaU  tithes  :  the  defendant,  l^orter,  was  the  occupier  of  a  farm  which  be- 
longed to  the  president  and  governor  of  Guy's  Hospital,  in  that  parish.  Th6 
defendants  claimed  to  be  exempt,  on  the  ground  that  those  lands  had  be- 
longed to  the  dissolved  priory  of  Leighs.  That  was  the  defence  set  up  ; 
but  that  turned  out  not  to  be  the  precise  exemption ;  for  it  appeared,  tliat  in 
point  of  fact  those  lands  had  never  been  parcel  of  the  possessions  of  Leighs 
priory,  but  had  belonged  to  Littley  chapel,  a  free  chapel,  given  by  the  sta- 
tute of  £dw.  6.  to  the  crown,  from  whence  the  title  was  derived  by  the  hos- 
pital ;  and  the  SoIicHor*  General,  who  was  for  the  defendant  in  that  case,  said 
he  Was  ready  to  admit  that  the  answer  was  drawn  on  a  mistaken  view  of 
the  question ;  but  taking  the  answer  to  have  been  drawn  on  a  mistaken  view 
of  the  question,  that  they  were  misled  fn  supposing  the  lands  to  have  be- 
longed to  Leighs  priory  :  yet  if  they  should  appear  to  have  been  exempt  as 
part  of  a  free  chapel,  why  (he  asked)  is  the  defendant  to  be  deprived  of  the 
benefit  of  it?  as  whether  it  belonged  to  Leighs  priory  or  not  was  perfectly 
immaterial,  for  they  had  an  opportunity  of  negativing  that. 

It  was  contended,  on  the  other  hand,  that  as  the  defendants  had  by  their 
answer  put  their  defence  on  a  title  which  supposed  the  tithes  to  have  beea 
parcel  of  the  possessions  of  the  priory  of  Leighs,  and  which  was  fully  nega- 
tived by  the  evidence »  the  couirt  ought  to  decree  against  the  defendants. 
Bat  the  court  were  of  a  contrary  opinion.  They  said  that  they  ought  to 
look  at  the  whole  case,  and  see  whether  the  plaintiff's  title,*  as  vicar,  ^C'as 
made  out ;  and  they  directed  that  the  plaintiff  might  have  an  issue  to  try  his 
title  as  vicar»  if  he  pleased  ;  which  at  first  he  decCned,  but  aftetWards  h6 
took  an  issue  and  failed  on  the  trial. 

Now  these^  in  my  mind,  are  strong  authorities  to  shew  that  you  ought 
not  to  look  minutely  and  strictly  to  these  pleadings,  bdt  to  say  whether  there 
is  in  substance  a  good  defence :  and  if  upon  ihe  whole  case,  as  it  turns  out 
before  the  cpurt,  you  see  that  although  there  be  no  existing  proof  of  a  deed 
of  composition,  there  is  still  proof  of  immemorial  non-payment,  the  party 
ought  to  have  the  benefit  of  it.  ^Therefore,  t  am  of  opinion,  that  the  de- 
fendants are  entitled  to  an  issue  to  try  whether  this  is  an  immemorial  00m- 
posllion  or  not  (2). 

ChcAHAM 

(t)  M.  4t tM:  3.  tifUe,  p,  lQ^^    btOUn  f,  iHithef,  mUe,  p.  757. 

P)  VkN  PrtAmt  T.  Vmeti^  llrioe,  2S(  s      Bttmeit  x.^htftngtm^  |m«#,  B.  W17. 
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1817.  Graham  J  Baron*    My  learned  brother  Wood  has  very  truly  stated,  that 

WARD  In  this  case  there  is  a  difference  of  opinion  among  the  judges  ;   an€l  un« 

C  8HEPBBRD       doubtcdly  I  do  not  mean  to  say  that  tiiiis  is  not  one  of  iboae  cases  which, 

amongst  the  several  which  we  have  before  us»  have  more  than  all  the  rest 
justified  the  time  which  the  court  have  taken,  to  make  up  their  minds  upon 
the  subject ;  and  I  am  very  free  to  say,  that  in  the  opinion  which  I  have 
formed  upon  the  present  occasion  I  have  come  to  the  conclusion  which  has 
determined  my  decision,  with  a  considerable  fluctuation  of  opinion  in  the 
course  of  my  enquiries  upon  it :  but  upon  the  fullest  consideration  thiEit  I  can  * 
give  to  the  subject,  it  really  does  appear  to  me,  that  upon  the  present  occa- 
sion the  defence  put  upon  this  record  cannot  be  sustained. 

The  bill  has  been  stated,  and  the  circumstances.  It  was  filed  for  the 
tithes  of  a  very  large  district  of  this  parish  of  Church  Langley,  which  is  di- 
vided into  two  districts ;  and  that  is  met  by  a  claim  of  exemption  from  the 
payment  of  tithes  by  the  defendant  as  set  forth  in  his  answer.  Now  the 
short  ground  of  my  opinion  is  this,  that,  taking  the  original  answer  and  th^ 
answer  to  the  amended  bill  together,  the  defendant  has  substantially,  and  in 
strict  language,  put  his  defence  upon  the  single  ground  of*  a  composition - 
real ;  and  I  think  that,  under  the  circumstances  of  this  case,  the  coart 
might  run  the  risk  of  doing  very  great  injury  to  the  plaintiff  in  the  present 
cause,  if  it  were  to  give  that  defence  any  other  shape ;  for  that  it  is  which 
forms  the  difficulty  in  this  case,— whether  the  court  is  to  step  in  to  aid  the 
defendant  upon  the  present  occasion  or  not.  Now  I  state,  that,  substantially, 
it  appears  to  me,  on  reading  these  two  answers,  that  the  defendant  rests — 
(and  he  probably  had  very  £^ir  ground  to  rest  upon  it  from  the  persuasion, 
founded  on  the  tradition  in  the  parish) — ^upon  an  exemption  under  a  compo- 
sition within  time  of  memory.  It  i$,  impossible  to  construe  it  otherwise, 
and  I  will  not  take  up  the  time  of  the  court  in  canvassing  the  language  of 
the  answer.  My  learned  brother  Woou  admits  that  in  the  first  answer  the 
defence  is  put  on  the  ground  of  a  composition  real.  No  man  can  read  it, 
and  particularly  that  part  where  he  says,  that  *'  long  before  the  time  of 
Elizabeth,"  &c.,  without  seeing  that  he  speaks  with  a  marked  distinction 
between  the  period  within  the  tmie  of  memory  and  the  period  antecedent  ; 
and  when  he  talks  of  long  before  the  time  of  queen  Elizabeth,  he  meana 
antecedent  to  the  date  of  the  13th.  Elizabeth :  his  allusion  to  that  period 
marks  his  clear  intention  to  stand  bk  that  ground.  Then  the  defendant  says, 
that  he  is  informed,  and  he  verily  believes,  that  at  a  period  within  time  of 
memory  a  composition  did  take  place ;  that,  in  consideration  of  a  certain 
portion  of  land,  at  that  time  of  day  consisting  of  10  acres,  or  thereabouts, 
and  a  horse-gate,  the  proprietors  of  lauds  in  Meynell  Langley  were  ex* 
empted  from  the  payment  of  tithes : — thus  calling  it  a  composition  in  terms. 
This  is  the  nature  of  his  original  defence;  and,  notwithstanding  the  worda 
of  the  terrier,  which  he  rests  on  in  his  answer,  he  does  not  affect  to 
misunderstand  the  expression  of  time  out  of  mind  as  applicable  to  a  time 
"^  antecedent  to  .the  reign  of  Richard  1 . :  he  considered  that  terrier,  when  he 
says  that  it  has  been  continued  by  composition  time  out  of  mind,  as  refer, 
ring  to  a  period  only  that  would  overreach  the  13th  Elizabeth. 

The  great  question  is,  whether  he  has  receded  from  that  defence,  and, 
really  and  distinctly  in  terms,  as  he  is  bound  to  do,  abandoned  that  defence. 
There  is  one  difficulty,  that  in  that  view  we  must  understand  him  to  say 
that  he  believes  it  was  a  composition  real  within  time  of  legal  memory ;  and 
that  in  his  amended  answer  he  believes  it  was  before,— tha,t  b  something  of 
an  objection  $  but  taking  this  as  it  stands  on  the  first  defence,  it  introduces 
but  a  few  words  on  the  subject  of  composition  real. 

Our  difference  of  opinion  is  such  as  would  make  it  extremely  unbecoming 
to  argue  the  question  of  the  composition  real  being  supported  or  not  sup- 
ported, with  hostility,  or  an  adverse  turn  of  mind  ;  but  my  opinion  rests  not 
on  the  authority  of  Robinson  v.  Appleton,  nor  the  conviction  of  every  law- 
yer I  have  talked  with  only*  but  on  plain  sense  ;  and  notwithstanding  that 
case  which  is  alluded  to,  of.  Lord  Hardwicks's,  (the  particular  circuni- 
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sluoes  of  which  we  do  not  know,)  it  nay  not  unftirly  be  presnnied  that  1S16* 
Lord  Habdwicks,  who  had  not  been  so  convereant  as  other  eminent  per-  wAan 
SODS  with  the  practice  in  each  cases,  might  liave  done  what  Lord  Mansfirld 
did^—naniaapply  the  doctrine  of  the  acquiescence  in  tithes  by  length  of  time, 
in  Uie  case  of  the  charch,ioTeilooking  the  plain  distinction  grounded  on  the 
maxim  nuUum  tempui  occurrii  ecelma.  That  is  not  only  the  acknowledged 
naum  now,  bat  when  it  was  suggested,  and  was  the  subject  of  consideration 
10  die  l^islature,  with  a  view  to  shorten  the  time  with  respect  to  the  clergy, 
sod  prescribe  some  limit  of  time  as  applicable  to  them ;  1  remember  an  ad- 
mirable speech  being  made  by  Mr.  Skmner,  .afterwards  lord  chief  baron, 
who  impressed  the  house  with  the  danger  and  impropriety  of  so  doing  $  and 
the  danger  and  impropriety  of  doing  it  would  undoubtedly  be  extremely 
great,  because,  if  you  were  allowed  to  support  a  defence  of  composition*real 
hf  parol  evidence  of  usage,  so  as  to  change  it  into  a  modui,  it  is  perfectly 
deiir  that  no  man  in  his  senses  would  ever  plead  a  modus ;  because,  by 
pleading  at  once  a  composition-real,  according  to  my  learned  brother  Wood, 
a  defendant  would  have  the  advantage  of  non-usage,  and  he  would  thus  get 
rid  of  the  objection  as  to  rankness  on  all  occasions.  'Not  only  so,  but  we 
Aould  make  every  moduM  a  composition-real,  and  thus  expunge  the  doctrine 
of  modiue$  from  the  books.  But  it  does  more,  because  so  many  years  have 
ehpted  since  the  ISth  Elisabeth,  we  could  not  tell,  from  a  non-payment 
ef  200  years,  whether  the  composition  were  before  or  since  the  time  of  Eli« 
abeth,  and  we  should  be  giving  validity  to  alienations  of  churdi  property 
ea  the  ground  of  prescription  >  for  the  period  of  the  18th  Elizabeth  will  be 
just  so  fiir  remote  as  to  permit  a  defendant  to  set  iq>  composition  without 
tbose  instruments  which^e  law  constantly  requires  to  be  given  in  evidence 
lo  support  such  a  defence.  You  would  presume  it  on  usage  of  100  years; 
and  in  all  the  lesser  possessions  of  the  church,  where  poverty  exists,  and  a 
frequent  succession  of  incumbents  takes  place,  these  oompositiohs  would  be 
set  iq>  on  all  occasions.  Therefore,  the  distinction,  I  think,  is  wise  and 
sound,  and  I  shall  never  be  induced  to  recede  from  that  opinion  which  I 
bave  idways  held  on  these  questions,  and  in  which  I  am  confirmed  on  the 
present  occasion  by  the  high  authori^  of  the  Lord  Chief  Barpn,  and  my  ah- 
seut  brother  Ricbabos. 

Then  it  brings  us  to  this  consideration,— What  is  the  real  and  true  defence 
irhich  this  def^dant  has  been  advised  to  make  ?  I  am  sorry  if  there  is  a 
better,  as  if  he  could  have  said,  I  believe  that  the  render  of  this  equivalent 
bas  existed  from  time  immemorial,  that  he  has  not  done  so  j  for  if  he  bad 
arid  so,  I  should  perhaps  have  conceived  that  probably  the  evidence 
iiiig^t  apply;  but  he  has  taken  his  own  choice,  and  stated,  it  to  be  a 
oomposition  real,  and  we  are  to  conclude  from  that,  that  he  is  governed  by 
a  tradition  in  the  parish,  and  on  that  he  accordingly  foimds  the  statement  in 
his  answer.  It  must  be  taken  that  the  tenants  and  tiieir  landlords  knew  per- 
fectly well,  and  had  it  handed  down  to  them,  that  it  was  a  oomposition  inade 
some  tiime'  shortly  before  the  reign  of  queen  Elisabeth,  and  they  even  profess 
to  make  a  search  in  the  repositories  for  docnipents  of  this  sort,  trusting  that 
they  shaU  find  them.  This  being  the  shape  of  the  case,  how  does  the  amend- 
meot  put  it  >  And  now  let  ussee  what  the  defendant  can  feirly  be  understood 
to  mean,  and  whether  he  does  seriouisdy  mean  to  put  his  case  on  an  imme* 
morial  modut;  because,  if  he  does  not  mean  to  do  it^  it  ia  an  act  of  injustice 
in  the  court  to  say,  we  will  suggest  aground  fiw  you  that  you  arenot  aware 
of;  because  it  would  be  sending  the  case  to  a  jury  with  a  prejudice.  If,  in- 
deed, they  had  distlnctiy  done  so  in  the  amended  answer,  I  wiU  admit  that 
perhaps  the  circumstances  of  this  case  might  have  justified*  their  expecting 
that  some  furtlier  inquiry  shoirid  be  instituted.  But  let  us  see  what  the  laa- 
gasge  of  tiiia  answer  so-  amended  is,  and  whether  in  a  court  of  justice-  we 
t^  bound  to  put  a.  strained  and  forced  sense  upon  it,,  and  one  which  he  has 
not  chosen  to  do  himself.  Now  the.  auiended  bill,  1  presume,,  from  the  na- 
tare  of  the  aasweri  had  only  interro^sted  raorapartionlady  9»  to  this- sup- 
posed instrament  which  had  been  alleged  to  have  been  placed  im  the  depo- 
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1819*        fiioritf  ef  Lilchttl4>  and  Imd  ibeen  lost  in  the  g^oevnl  niin  ui4  devaMaiipit 
wAftD         of  papers  in  the  time  of  the  civil  troubles  in  ihifl  ooontry.    Tbe  pUi«^9 
wiahed  to  know  mofe  of  the  nature  and  particulara  of  that  inatniment^  which 
waa  professed  to  be  forthcoming ;  and  the  answer  to  that  is,  that  the  d^ndr 
ant  again  repeats  the  former  part  of  his  case  wiUurespect  to  the  SnapeSt  nnd 
asserts  that  a  composition  deed  oDce  existed  and  is  now  lost ;  and  it  may  be 
that  he  thonght  so ;  but  so  Uttk  does  he  give  up  the  idea  of  its  not  existing 
at  this  time,  that  he  says,  that  though  it  is  not  in  his  power  to  produce  it^ 
he  believes  the  plaintiff  has  possession  of  it,  for  he  says  It  is  in  the  power  or 
possession  of  the  complainant.    The  words  of  the  answer  are :  "  and  these 
defendants  further  say  they  have  been  informed,  and  believe  it  to  be  troe, 
'^  that  a  great  number  <tf  ancient  documents"  [for  what  purpose  is  this  tetro-* 
Auced ,  u^ess  it  is  to  show  a  ground  why  the  coQrt  should  step  in  to  aid  them 
under  thp  loss  of  an  instrument  which  they  cannot  produce  ?]  ■ '  that  a  great 
i|umber  of  ancient  documents,  deeds,  writings,  &c.  &c.  instruments  relating' 
to  the  possessions  of  the  chnrdies  within  the  diocese  of  Litcfa&eld  and  Co* 
Tentry,  were  destroyed  4oring  the  time  of  the  civil  wars^  and  that  many  evir 
denoes  and  writings  which  were  previously  to  be  found  in  the  registry  of  the 
cathedral  diurch  qf  Litohfeld  have  been  lost  or  desteo|ted ;  but  these  defeadr 
ants"  [novv  observe,  they  do  not  set  out  by  saying  that  they  believe  that 
ftrom  time  immemarjal  this  .coihiposition  had  existed }    but  they  give  us 
m&dy  the  contents  of  the  terrier  of  1612}  *'  hot  these  defendants  say,  that 
it  appears  from  a  terrier  of  the  said  parish  of  Langley,  in  the  year  16X2,  and 
which  appears  to  have  been  signed  by  Thomas  White,  the  rector  of  the  said 
parish,  and  by  the  oliprchwaitietts  of  the  said  parish,  and  divers  other  per- 
sons, that  the  said  dose  called  the  Little  Snapes,  and  the  horse-gate  in  the 
Park,  had  been  accepted  by  the  predecessors  of  the  said  Thomas  White,  in 
lieu  and  reoompence  of  Meynell  Langley  tithes,  and  that  the  same  had  been 
continued  tiniie  out  of  mind  by  way  of  composition.*'    They  give  you  merely 
what  this  terrier  consists  of;  there  is  no  sJlegation,  and  no  assertion  on  the 
pari  of  the  defendant  that  he  believes  this  was  continued  by  way  of  compo- 
sition from  time  whereof  the  memory  of  man  runneth  not  to  the  contcary  ;. 
but  h^  says  only  that  this  terrier  was  signed  by  Thomas  White,  the  neetor  of 
ihe  said  parish,  and  by  the  churchwardens  of  the  said  parish  and  divers  other 
|iersdns :  by  which  it  appears  that  the  Little  Snapes  and  the  hone-gate  were 
accepted  in  lien  of  tithes.    Now.  we  come  to  that  which  is4o  be  copstrueid' 
into  an  assertion,  that  this  has  been  an  immemorial  composition  :  **  And' 
these  defendants  say,  they  verily  believe  that  no  tithes  in  kind  yearly  jtrising 
within  the  district  or  division  of  the  parish  called  Meyndl  Langley,  have 
ever  been  paid  to  or  received  by  the  complainant,  or  by  any  of  his  predecefr- 
sors,  rectors  of  the  said  parish  of  Churdi  Langley,  from  time  whereof  then 
memory  of  man  is  not  to  the  contrary."    Now  I  admit  that  that  is  an  alle- 
gation that  he  bdieves  no  tithes  in  kind  have  been  paid  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contcary ;  but  that  Is  not  what  he  is  called 
4>n  to  assert,  because  what  he  says  is  consistent  with  the  terrier,  that  thme 
have  been  from  time  ioamemorial,  compositiafis,  and  he  may  therefore  anfu 
very  truly,  thai  he  beUeyes  no  tithes  were  ever  paid :  and  i  believe  that  theit. 
ia  the  history  of  tibe  parish,  and  I.  cannot  say  but  that  with  respect  to  the. 
terrier  there  is  something  like  evidence  that  these  compositions  were  conti^ 
masd  from  time  to  time  j  hot  that  they  must  be  shown  to  have  been  invari-. 
aMe  to  give  them  the  elect  of  a  mathu* 

In  the  year  1612,  the  number  of  acres  of  ibe  Snafus  was  sixteen  (1  do 
not  rest  on  it  as  a  strong  circumstance,  but  it  marks  thattheoe  wee  nt  foot 
a  variation  hi  the  arrangements  of  the  composition  from  time  to  time  so  an 
to  defeat  its  operation  as  a  «iorftM,)-^-and  in  1062  they  turn  out  to  be  thirty^ 
two :  now  that  goes  in  a  great  measure  to  diew  the  uncertainty  of  this  kind 
of  langiiage,  and  that  it  does  not  cmne  to  the  point  f  that  he  belieies  tfass: 
%ea  bMn  a  payment  from  the  tame  whereof  ihe  memory  of  mania  not  to  the 
xeQifary  j  for  there  might  have  been  neveethdeas,  and  perhaps  there  bed . 
beeq^  coc^pesittons  from  Ihe  earliest  tf me.    Knt  the  defondani  mfM  that  di , 
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the  lands  are,  and  from  the. time  aforesaid  have  been,  by  pfescHption  or 
otherwise,  legally  exempted  or  discharged  from  the' payment  of  all  manner 
of  tithes :  what  are  We  to  onderstand  by  thdt  cdse  ?  1  understand  him  not  to 
have  abandoned  his  resort  to  this  composition  feal,  which  he  has  not  yet 
found  i  there  is  therefore  no  allegation  that  he  believes  that  they  were,  from 
time  immemorial,  exempt  by  prescription  as  the  law  of  modiues  requires  i 
bat  he  means  to  annex  that  composition  pleaded  in  the  first  answer,  and 
Which  he  does  not  abandon,  to  the  defence  set  up  in  the  second  answer.  But 
at  the  next  period  he  says,  he  does  not  doubt  tliat  he  shall  be  able  to  prove 
this  composition.  Now  we  must  expect  a  distinct  allegation  in  these  cases, 
and  I  would  ask  a  plain  question,  could  this  man,  at  the  time  when  he  con- 
cluded his  amended  answer  with  a  profession  of  an  expectation  to  find  this 
instrument,  expect  to  be  told,  you  have  put  your  defence  on  a  totally  diffe^ent 
ground  ?  You  have  said  it  was  an  immemorial  exemption,  and  therefore  you 
are  defeating  your  own  claim,  because  you  allege  it  at  the  same  time  to  be  a 
composition  of  the  1st  or  2d  of  Elizabeth.  It  is  going  a  great  deal  too  far 
to  say  that  that  is  the  ^ound  of  the  defence  he  makes,  and  it  is  not  to  be 
permitted  him  so  to  shift  his  ground.  This  is  not  one  of  those  instances 
where  a  man  has  mistaken  his  case  from  the  beginning.  Where  we  ^ee,  upon 
the  proper  documents,  that  a  man  has  really  mistaken  his  ground  of  exemp- 
tion, the  court  will,  in  aid  of  ignorance  or  mistake,  substitute  one  defence 
for  another  i  but  the  court  will  not  sulTer  a  man  to  put^two  defences,  I  win 
not  say  diametrically  opposite,  but  at  least  very  ditferent,  and  certainly  quite 
inconsistent,  on  the  same  record,  to  take  his  chance  of  the  alternative,  that 
if  the  court  should  be  of  opinion  that  Ae  has  not  a  composition,  he  may  still 
call  it  a  modus.  That,  according  to  my  idea,  ought  never  to  be  admitted. 
If  one  only  puts  the  case  in  this  way :  Suppose  the  defendant  had  filed  a  bill 
and  prayed  for  the  establishment  of  this  payment,  or  rather  this  commuta^ 
lion  of  the  Snapes,  and  he  had  prayed  it  might  be  established  as  a  composi- 
tion real,  or  as  a  modtu,  I  presume  that  Would  not  be  sustained.  1  am  pretty 
clear,  and  I  sav  it  with  some  boldness,  but  subject  to  correction  of  higher  au-. 
thority,  that  if  a  man  was  to  declsire  on  the  presumption  of  such  a  ri^ht,  it 
would  not  do  to  say,  I  was  exempt  before  the  time  of  queen  Elizabeth  -,  or, 
I  am  entitled  by  immemorial  usage  :  that  would  be  a  demurrable  declaration. 
But  the  principal  ground  is  substantially  this,  he  has  put  the  case  on  the 
footing  of  a  composition-real  alone  i  if,  therefore,  we  are  of  opinion,  that 
there  are  not  those  traces  to  establish  this  composition  real,  the  bill  in  the 
present  case,  without  prejudice  to  another  case  now  standing  for  judgment, 
must  be  maintained.  The  answer  is  double,  manifold,  and  uncertain.  It  is 
not  filed  upon  the  only  ground  it  could  succeed  upon.  Therefore,  I  think 
there  must  be  a  decree  for  the  tithes  of  such  titheable  matters  (I  need  not  go 
into  a  detail  of  them)  as  are  admitted  to  have  been  in  th^  possession  of  the  / 
defendants,  and  in  that  opinion  I  have  the  concurrence  of  my  absent  bro* 
tbers. 

Decree  for  the  plaintiff,  without  costs, 

£.  57  Geo.  3.     18)7.    Seaec. 
Mams  ▼.  Evnm,  Cteric.    [4  Priee,  14.] 

THIS  was  an  issue,  directed  by  the  court  of  exchequer,  to  try  a  modue.  Where  an  oo- 
which  was  the  defence  set  up  by  the  phiniiff  (at  law)  to  a  bill  filed  by  pa^  of  Unds 
the  defendant,  (who  was  vicar  of  lUyUm  in  $hropehitfe,)-for  the  tithes  of  ^J^^^ 
bay  arising  from  lands  in  the  township  of  Wickey,  ii^^the  vicarage  and  pa-  ^^  ^^  ^q^^  i^ 

rish  try  a  modms^ 
sad  proves  on  the  trial  that  the  dei|iidant  (the  viear)  aod  his  predceenort  hare  not  received  tithe  of  hay 
within  a  certain  township,  either  in  kind  or  *ub  motUf  within  Unng  memory ;  and  that  the  yicar  and  his  pre- 
dtetm&nhKft  been  in  possession  of  n  jneceof  meadow i^h1a  th6  samd  township,  stated  in  some  of  the 
tmlafspiiklMfll,  ts»hawbeHttgl?<ilii4lleiiaCIMlM  JUkf ;  and  no  erldenee  iraddnoed  to  rebut  snch  acase  on 
fW.pMt»rch«def«Mhat:  If  thejary^  fovthedefftnilMtlmdsdwdlittectloaof the  Jndlse,  «  that  Uiey 
■QSt  be  aatkfled  from  the  cvidenoe  thai  the  defiendant  and  his  predecessors  have  held  the  meadow  ite  lieu  of 
tttbes-f^m  before  the  commencement  of  Ifgal  memory,"  there  is  no  fround  for  a  new  trial. 
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1817.  rish  of  Ruyton.  The  answer  admitted  the  vicar's  title  to  all  the  tithes  except 
ADAMS  iiay^  iu  Wickey  ;  and  as  to  that,  (pleading  the  modus,)  for  that  from  time 
whereof,  &c.  the  vicar  of  the  said  vicarage  and  parish  church  has  held,  &c.  a 
certain  piece  of  land,  containing  about  two  acres,  within  the  said  township  of 
Wickey,  and  has  taken  and  enjoyed  *the  profits  thereof  in  lieu  of  and  as  a 
modui  for  all  the  tithe  of  hay  and  clovergrass  arising,  &c.  within  the  said 
township  of  Wickey.  On  the  hearing  of  the  cause  in  the  court  of  equity, 
certain  terriers,  which  had  been  admitted,  were  read,  dated  in  161*2,  1693, 
1698,  1701 ;  and  -several  others  more  recent,  from  1726  to  IB05.  The  first 
terrier  (of  1612)  made  no  mention  of  any  substitution  in  lieu  of  tilhes  :  but 
one  of  the  items  of  the  vicar*s  rights  noticed  therein,  was  one  meadow  in 
the  township  of  Wykie  in  the  said  parish,  containing  half  an  acre,  lying, 
&c.  The  next  terrier  (of  1693)  mentioned,  amongst  many  other  things, 
one  meadow  at  Wikey  given  in  lieu  of  tithe  hay.  So  also  that  of  1698. 
That  of  1701  called  it  one  inclosed  piece,  given  in  lieu  of  tithe  hay.  That 
of  1718  said  nothing  of  any  close  or  meadow,  but  enumerated,  amongst  the 
other  sources  of  the  vicar*s  profits,  every  tenth  cock  of  hay,  whea  made  \ 
the  like  of  clover.  The  terrier  of  1726,  which  contained  the  fullest'  des- 
cription of  the  vicarial  rights,  contained  the  following  item  : — "  There  be- 
longeth  to  the  vicar  all  tithe  of  hay  and  clover  throughout  the  whole  parish, 
except  the  township  of  Wikey,  who  refuse  to  pay  it  in  kind,  and  is  therefore 
now  contested  by  law.*'  In  the  next  terrier  produced,  (of  1733,)  which  was 
also  fidl  and  particular,  was  this  item  :— ''  There  belongeth  to  the  vicar  all 
tithe  hay  and  clover  throughout  the  whole  parish,  except  the  township  of 
.Wikey."  And  all  the  subs^uent  terriers,  amounting  to  a  considerable 
number,  contained  the  same  exception  in  favour  of  Wickey. 

These  terriers  having  been  read,  the  court  inquired  what  answer  the  vicar *s 
counsel  could  give  to  them  \  when,  after  reading  the  answers  of  two  witnes- 
ses (Crisp  and  Ireland)  to  the  second  and  third  interrogatories,  in  which 
they  deposed,  that  the  vicar  was  reputed  to  be  entitled  to  titlies  of  hay 
within  the  said  vicarage,— the  court  said,  that  they  could  not  make  a  decree 
in  favour  of  the  vicar  on  such  evidence,  in  opposition  to  the  terriers,  but 
must  dismiss  the  bill  with  costs  :  and  the  counsel  for  the  vicar  then  claimed 
a  right  to  have  an  issue,  which  was  ordered. 

Dauncetf,  and  Benyon,  for  the  plaintiff,  in  equity. 

Fonblanque,  and  Courtenay,  for  the  defendant. 

On  the  trial  of  the  issue,  in  addition  to  the  above  terriers,  it  was  proved 
that  no  tithe  of  hay.had  ever  been  paid  in  kind,  in  Wickey,  within  living  me* 
mory,  and  that  some  old  people,  deceased,  had  been  heard  to  say,  that  tl^e 
meadow  in  Wickey  had  been  given  to  the  vicar  in  lieu  of  it.  But  the  learnt 
judge  (Abbott)  before  whom  the  cause  was  tried  at  Shrewsbury,  at  the  last 
assizes,  directed  the  jury, -*that  proof  of  no  tithe  having  ever  been  rendered 
in  kind  within  living  memory,  was  not  alone  sufficient  to  sustain  the  plain- 
tifiTs  case  j— that  further  proof  was  necessary  to  entitle  him  to  succeed  on 
this  issue,  which  was  that  the  alleged  compensation  had  been  enjoyed  im- 
memdrially ;  which  word  did  not  mean  beyond  what  time  memory  could 
carry  it,  but  beyond  legal  memory,  which  was  a  period  of  600  years  ;--and 
that  as  to  the  terriers  it  was  to  be  remarked,  that  the  first,  and  oldest,  did 
not  speak  of  the  meadow  having  been  given  in  lieu  of  tithe  of  hay,  bat 
merely  enumerated  it  amongst  the  vicar's  possessions  ;  and  his  lordship  ob- 
served, that  it  was  impossible  that  that  terrier  should  have  been  silent  on 
that  fact  if  it  were  so ;  and  he  added,  that  the  word  used  in  the  terriers  waa 
"given**  which  was  also  matter  of  observation,  as  implying  something  mo- 
dern. 

On  that  direction  the  jury  found  a, verdict  for  the  vicar,  (the  defendant  at 
law.) 

A  rule  had  been  obtained,  to  show  cause  why  there  should  not  be  a  new 
trial  granted,  on  the  ground  of  a  mis-direction,  by  which  the  jury  had  been 
led,  at  least,  to  consider  that  the  plaintiff  ought  to  have  carried  his  proof 

beyond 
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befond  the  common  primd facie  case  j  which^  it  was  submitted^  it  was  not 
incumbent  on  him  to  do. 

RicBARDs,  Chief  Baron^  having  read  the  report  of  the  learned  judge ; 
wherein  his  lordship  explained,  that  the  cause  being  tried  by  a  common  jury, 
bis  object  was  merdy  to  guard  them  from  the  vulgar  error,  that  immemo- 
riality  meant  merely  time  beyond  living  memory,  whereas  it  in  fact  meant 
kgal  memory,  which  went  as  far  back  as  the  reign  of  Richard  2.  and  that 
they  must  be  satisfied  that  the  defendant  and  his  predecessors  had  enjoyed 
the  meadow  for  so  long  a  time,  or  they  must  find  a  verdict  for  him. 

Dauncey  and  TaunUmy  f¥,  E.  showed  cause ;  submitting^  ^hat  the  onus 
lay  entirely  on  the  ptaintiflTat  law  ^and  that  as  he  had  failed  in.  satisfying 
the  jury,  under  the  direction  of  the  judge^  who  had  not  expressed  disappro- 
bation, the  verdict  ought  to  stand. 

Fonblanque,  Jerva,  Courtenay^  and  PuUer,  In  support  of  the  rule,  pressed^ 
the  arguments  used  on  the  former  occasion,  and  contended,  that  the  direc- 
tion as  to  the  meaning  of  legal  memory,  ought  to  have  been  carried  further, 
and  so  explained,  as  that  the  jury  might  not  have  supposed  that  the  plain- 
UiT  was  actually  to  prove  the  defendant's  predecessors  to  have  been  in  pos^ 
session  500  years  ago.  And  they  also  submitted,  that  too  much  stress  was 
laid  on  the  language  of  the  terriers,  as  importing  that  the  vicar  had*  become, 
possessed  of  the  meadow  within  legal  memory. 

Richards,  Chief  Baron. — ^I'his  is  an  application  of  rather  a  sidgulitr  nature; 
At  first  the  motion  was  put  on  the  ground  of  a  nns-direction  ;  now  it  is  ad«> 
roitted  that  the  law  was  correctly  stated,  but  it  is  contended  that  the  direc- 
tJOB  was'not  sufficiently  explained,  whereby  the  jury  were  misled.— (His  lord* 
ship  commented  on  the  terms  of  the  direction  with  approbation,  and  then, 
went  through  all  the  terriers,  obseriting,  that  the  remark  made,  on  the  first 
terrier  was  obvious,  and  that  it  went  far  to  destroy  the  presumption  of  a  mo^ 
i/iu.)''--On  the  whole,  (continued  his  lordship,)  I  think  the  jury  would  have 
been  much  more  misled  if  they  had  found  a  verdict,  on  this  evidence^  for 
the  plaintiff ;  fbr  as  to  the  npn-payn>ent  of  the  tithes  alctnOi  that  would  be 
««  no  weight  when  the  proof  of  the  equivalent  foils*. 

Graham>  Baron.-rThis  was  originally  a  proper  question  f6r  a  jury,  and  I 
think  that  they  have  not  drawn  a  false  conclusion.  This  motion  was  not. 
made  oo  the  ground  of  its  beine  a  verdict  against  evidence ;  and  the  direc- 
tion of  the  learned  judge  I  think  quite  unexceptionable^  in  explaining  to  the 
jury  that  the  term  immemorial  signified  beyond  legal  memory,-^  more, 
remote  period  than  beyond  living  memory. 

Wood,  Baron,  could  not  concur.— (His  lordship  stated  the  issue.)— I  adr 
mit  that  the  burthen  of  proof  lay  on  the  plaintiff,  that  the  substitution  was^ 
immemoriaL  There  is  no  plea  or  allegation  that  this  was  a  composition, 
therefore  we  have  nothing  to  do  with  that.  I  hold  that  there  is  no  difference 
in  the  mode  of  proof  of  a  modus,  or  any  other  prescription  pleaded.  Now 
what  was  the  proof  in  this  case  ?  It  is  not  pretended  that  tithes  have  ever, 
been  paid  for  this  township  within  the  memory  of  man  ;  and  had  this  been, 
the  case  of  ecclesiastical  persons,  who  alone  may  prescribe  in  non  decimando,^ 
this  would  undoubtedly  have  been  sufhcient,  unless  rebutted  by  other  evidence. 

Then  this  meadow  is  stated  to  have  been  given  to  the  vicar  as  an  equiva- 
lent ;  and  what  proof  is  there  that  it  has  not  been  enjoyed  from  time  im- 
memorial? That  it  has  been  enjoyed  from  1612,  tfiere  can  be  no  doubt. 
The  terrier  does  npt  say,  "  in  lieu  of  tithes,'*  it  is  true ;  but  if  it  had  not 
been  given  in  lieu  of  tithe  of  hay,  is  it  probable  that  the  clergy  would  at 
that  time  have  abandoned  their  rights  >  In  1701,  however,  there  is  a  terrier 
which  expresses  that  It  was  given  in  lieu  of  tithe  hay,  and  surely  that,  at 
least,  is  good  evidence.  As  to  the  word  ''given,"  on  which  a  stress  has  faNeen 
laid,  there  could  have  been  no  other  used.  The  word  *'  given*'  does  not 
necessarily  import  any  thing  modem ;  and  the  subsequent  terriers  are  de- 
chratory  of  the  foimdation  of  the  gift.  The  dispute  mentioned  in  the  ter-  . 
rier  of  1720,  could  only  be  as  to  whether  the  land  was  held  in  lieu  of  tithes 

or 
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or  not  'f  9nd  of  fioweae  the  origin  of  the  gift  might  have  been  ascertauieii  if 
it  were  even  then  a  recent  gift ;  but  the  result  of  that  aoit  was»  that  the  vicar 
gave  it  \fp.  All  tb^  other  terriers  have  the  same  declaration,  of  the  meadow 
being  held  in  lieu  of  tithes  frpm  thence  dpwn  to  the  tio^  of  filing  thia 
bill. 

The  nature  of  a  precription  (and  so  it  is  described  by  Lord  Coke)  is  this : 
-^By  proving  usqge  as  &r  back  as  living  memory  can  reach,  the  opposite 
party  is  called  on  to  rebnt  the  presamption  arising  from  it  by  contradictory 
evidence  :  that  is  what  we  call  establishing  a  primd  facie  case  i  but  it  ia, 
nevertheless  actu^  proof,  as  far  as  it  goes*  and  must  be  answered.  X  should 
be  sorry  to  say  any  thing  in  disapprobation  of  the  learned  judge's  direction,* 
whose  abilities  we  all  well  know ;  but  he  must  have  been  misunderatood 
by  the  jury,  who  must  have  thought  that  positive  proof  was  necessary,  to 
show  that  the  origin  of  the  gift  was  600  years  old,  and  it  is  that  which  should 
have  been  explained  to  them. 

As  to  reputation,  that  is  Qot  essential  or  necessary  to  snpport  i^  pre8crip«* 
tion.  Reputation  is  certainly  a  strong  circumstance  of  confirmation^  but  a 
prescription  may  be  well  proved  without.  But  in  fact  there  is  evidence  of 
reputation  here ;  for  some  of  the  witnesses  say,  that  they  have  heard  from 
old  people  that  the  meadow  was  held  in  lieu  of  tithes.  If  they  had  said 
more  it  would  have  been  suspicious.  There  was  therefore  more  evidence 
than  is  necessary,  to  prove  that  this  was  not  a  taoderh  gift ;  and  I  am  of 
opinion,  that  the  case  ought  to  undergo  another  investigation,  but  which  of 
cours^  will  not  now  be.  ordered. 

,  Rule  discharged. 

E.  57  Geo.  3.    I8I7.    Soaoc. 
Broadhursi  v.  Baldwin.    [4  Price,  58.] 

After  payment  HT^HE  plaintiff  had  recovered  a  verdict  at  the  last  Suffolk  Lent  assizes,  in  an 
of  money  into  -■-  action  of  debt  under  the  2d  and  8d  Edward  0,  cap.  18,  for  treble  the 
oonrt  by  a  de-  value  of  tithes  of  corn  and  grain  taken  and  carried  away  by  the  defendant 
ll^'SS'Ii'ht    without  setting  out  the  tithe.  . 

•gunat  him  on       The  declaration  contained  six  counts.    The  nrst  count  (under  the  statute), 
the  2d  &  3d       stated  plaintiff  to  be  entitled  to  the  tithes,  in  tlie  parish  of  Brandleston,  as 
Edw.  6«  by  a      ly^^  farmer  thereof;  and  that  the  defendant,  as  an  occupier  of  land  within, 
he  oi^oroSbi^*  ^^*  ^*^*^  ^"*  down  and  reaped  certain  corn  and  grain,  to  wit,  &c.  the  tithe 
]ect  to  the  whereof  did  of  right  belong,  &c.  and  ought  to  have  been  yielded,  &c. ;  but 

plaintiiF's  title  defendant,  not  regarding,  &c.  did  take  and  carry  away  the  said  corn  and 
tothe  ^^^ ;  grain  from  said  land  where  the  same  had  so  grown,  without  dividing  or  set-, 
admit^  Ute  ^^^^  ^'^^'^^  ^^^  ^^^  ^*'^®  thereof,  the  tenth  part  of  the  said  corn  and  grain 
plaintiff's  right  ^™  ^^  other  nine  parts  thereof,  and  without  any  agreement  or  composi- 
ttenenlly,  and  tion,  &c.  value  100/. ;  whereby,  &c.  oc^io  accreoit  for  300/.  being,  &c.  The 
hasredocedthe  2d  count  Stated,  that  defendant  was  mdebted  to  plaintiff  100/.  for  the  use, 
OTuuition^rSbe  P^fc^ption,  and  enjoyment  of  the  tithes  of  com  and  grain  of  certain  lands  by . 
amonnt  of  the  defendant,  at  his  request,  and  by  the  permission  and  sufferance  of  the  said 
danuiges.  plaintiff,  for  a  long  time  then  elapsed,  perceived,  and  eqjoyed,  which,  &c. ; 

whereby,  &c^    The  dd  count,  that  in  consideration  of  defendant's  perception 
and  enjoyment  of  divers  other  tithes,  &c«  the  defendant  undertook  and  agreed,  . 
&c.  quantum  valebant,  012. 100/.    The  4th  and  5th,  the  common  money 
counts.     6th,  Account  stated  ;  breach  \  damage  10/. 

The  defendant  paid^  22/.  into  court  on  the  2d^  ^  and  ^t  counts,  and 
pleaded  the  general  issue. 

The  plaintiff,  on  the  trial,  proved  that  he  was  lesfliee  of  these  tithes  under 
trustees,  and  that  he  had  received  payments  from  other  occupiers.  The  de* 
fendant  had  been  accustomed  to  pay  a  certain  yearly  composition  for  his 
great  tithes  to  a  former  lessee ;  and  one.  of  tiie  questions  in  the  cause  waa* 
whether  that  composition  had  been  put  an  e^d  k>^  and  whether  th^  plaintiff^ 
the  present  lessee,  was  entitled  to  recover  more. 

The 
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The  deMi^iit^fl  bouns<4  c^bjecM,  tbfttHic  plnin^if  hnd  tioi  ma&e  out  a        1817. 
ittfllcteitt  tKfle  to  the  tithes  to  etuible  hf ih  to  rapport  the  present  action ;  for   "^^^bomt 
tiiat  there  coiiM  not  legally  he  a  lease  of  tithes  by  parol  wichout  deed.  baumtix. 

On  the  other  hand  it  was  contended^  that  the  ddf^ndant  having  paid  money 
Into  eonrt,  had  admitted  the  plaintiff's  title )  and  eoold  not,  therefore,  after- 
trarda  take  any  objection  to  it-  ' 

OaABAM,  B.,  wlio  tried  the  cansoj  fuded,  that  the  plaintiff  had  made  oat 
i  r^t  to  the  tithes  for  one  year  at  least,  by  his  Contract,  fbrtifled  by 
perception  tinder  ft ;  and  observed,  ttiat  that  title  was  admitted  on  the  re-* 
eord,  and  more  partievlarly  ha  the  counts  on  whicb*the  money  was  paid  into 
conrt  were  special :  btrt  that  as  to  the  connt  for  treble  valae,  that  was  out 
of  the  question }  because  it  was  clear  that  the  plaintiff  had  never  called  on 
Ihe  defendant  to  set  out  the  tithes,  and  that  he  never  meant  to  do  so. 

Harf  B.  obtained  a  rule  to  show  caase  why  the  verdict  should  not  be  set 
aside  and  entered  for  the  defendant,  or  a  new  trial  granted,  on  the  objection* 
tten  at  the  trial  now  supported  by  the  authorities  $  he  submitted,  that  the 
plaintiff,  having  declared  as  farmer  of  the  tithes,  was  bound  to  produce  a 
leaae ;  for  tliat  there  coidd  be  no  transfer  of  tithes  to  a  stranger  by  parol, 
whatever  there  might  l>e  as  between  the  person  entitled  and  the  person  who 
was  to  pay  tiiem  hf  way  of  retainer,  Hawke  v.  Brayjield  (t),  Keddington  v. 
Brk^^man  (8).  Tlmt  in  the  latter  case  it  was  held  that  such  an  agreement 
operated  by  way  of  forbearance  and  waiver,  as  l>etween  pefrsons  who  were 
privy  to  the  original  compact ;  bttt  in  no  Case  ^ould  H  apply  to  a  third  per-' 
son  or  stranger. 

Atf  to  the  ob|ection  of  their  being  precluded  from  going  into  the  title  of 
the  plaintiff  after  paying  money  into  court,  they  relied  on  the  distinction 
ti^en  by  Asbvest,  J.  in  Cox  v.  Party  (9),  ttoit  it  was  only  an  admission  that* 
the  plamtiff  was  entitled  to  maintain  his  action  for  the  amount  of  the  sum 
paid  in  ;  leaving  all  points  open  as  to  any  further  demand,  as  if  the  plaintiff 
had  <fi8Contimied  and  proceeded  de  novo. 

Bhsteii,  seijt.,  and  Stork$,  now  showed  cause ;  submitting,  that  the  plain- 
tiff had  proved  a  sufficient  title,  independently  of  the  admission  by  payment 
of  money  into  court ;  and  if  not,  that  the  ddfendant  was  precluded  thereby 
from  taking  the  objection. 

*  As  to  the  objection  itself,  tiiey  contended,  that  although  there  vrere  cases 
apparently  somewhat  contradictory  at  to  the  right  mode  of  acquiring  a  title 
to  tithes,  and  raising  a  doubt  whether  a  lease  of  them  for  a  year,  as  an  in- 
corporeid  hereditament,  could  be  by  parol ;  yet  it  had  been  held  that  such 
a  transfer,  if  not  good  ur  a  lease,  was  good  as  a  mutual  agreement  (4),  and 
that  would  be  sufficient  to  sustain  this  verdict,  if  accompanied  by  enjoyment.* 
In  Selwm  v.  Baldy  (5),  it  was  held  sufficient,  on  the  part  of  a  plaintiff  de- 
claring as  former,  that  he  proved  himself  to  liave  been  in  receipt  of  tithes  at 
liBssee  of  J.  S.,  who  wai^  lessee  of  the  rector,  without  producing  the  lease 
from  the  rector  to  J.  S.  And  in  Martridge  v.  OM$  (6)  it  was  not  required 
of  the  jAaintiff,  who  declared  as  former,  to  produce  any  lease  after  proving 
perception  j  and  that  would  be  sufficient  to  entitle  a  plaintiff  to  call  on  a  de- 
fondant  to  make  out  his  csise  {&).  And  they  cited  also  Saunders  r.  Sand^ 
ford{iy,  AmM  v.  Bidgood  (0),  and  Bloyfe  v.  Ewer  (9). 
'  On  the  other  point  they  subniitted,  that  the  case  of  Cos  ▼.  Parry  was* 
against  the  proposition  in  support  of  which  it  was  cited.  And  they  cited  for- 
mer, the  case  of  Benueti  v.  Fronde  (lO*),  wher^  the  court  of  common  pleas' 
expressly  held,  that  payment  of  money  into  court  on  a  declaration  in  con- 
tract, was  an  admission  Of  the  contract,  to  the  ftdl  extent  of  the  terms  laid 
iv  the  dedaratfon.  This^  also  is  laid  as  a  special  contract,  and  is  equally  ad- 
mitted 

(1)  Cro.  Jac.  137.    AnU,  toI.  1.  p.  165.  low.  354  ;  and  Sorrettr,  Gtrnf^^  1  Roll.  Rep. 

(2)  Banb.  3.    j§nie^  rA.  i;  p.- 709.  174.    Amk,  vol.  t.  p.  250. 

(3)  1  T.  R.  4a4.  (6)  B.  N.  P.  188. 

(4)  £alM  V.  5AenPH»,  Skio.  113.    AitKf  -  -m  Cio.Jac.437.  AniM^  vol.  1.  p.  370. 


▼6L  1.  p.  541.  (8)  Cro.  Jac.  318.   AtUx^  toL  1.  p.  302. 

(5)  B.  N.  P.  188,  and  Ndnm,  v.    ITood^  (9)  Cro.  Jac.  361.    ^afe,  vol.  1.  p.  204. 

wm^  Cro.  EUa.  249.  Owta,  103.  1  Brovra-         (10)  2  B.  &  P.  550. 
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1817.       mitted  by  the  payment  of  money  into  court ;  and  the  question  was  redooed 
VROAOHVRST   to  oue  of  the  amount  of  damages^  and  the  jiuqt  found  that  the  plaintiif  was 
entitled  to  more  than  had  been  so  paid  in  by  the  defendant.  They  also  cited^ 
to  the  same  point,  Yaies  v,  WUUm  (1),  « 

.  Hart^  B,  and  Jamkiont  in  support  of  the  rule,  oontended,  that  payment  of 
money  into  court  did  not  meixly  confine  the  question  in  this  cause  to  the 
amount  of  the  ulterior  damages  to  be  recovered  -,  but  that  it  still  lef^  the 
right  of  action  open  to  any  objection,  and  did  not  preclude  the.  defendant 
from  the  benefit  of  any  thing  which  should  occur  on  the  trial  destructive  of 
the  plaintiff's  case:  as,  in  an  action  by  one  of  several  partners  for  a, 
partnership  debt,  the  defendant,  having  paid  money  into  court>  and  not  hav* 
ing  pleaded  in  abatement,  might  still  take  advantage  of  the  plaintiff's  show- 
ing himself  out  of  court,  by  betraying,  in  the  course  of  the  cause,  that  tibere 
were  other  persons  who  ought  to  have  been  joined  with  him  in  the  action. 
A  defendant  might  pay  money  into  court  on  other  grounds  than  that  of  ad* 
mission  of  the  plaintiff's  right  even  so  &r  j  and  it  would  be  hard  to  say  that 
if  a  defendant  should  erroneously  pay  money  into  court,  that  should  give  a 
plaintiff  a  right  to  proceed  in  a  suit  for  which  he  had  originally  no  founda* 
tion.    And  they  cited  HutUm  v.  BolUm  (2). 

Graham,  B.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  \p  any  further- 
inquiry  ;  though.  If  my  brother  Gahbow  should  think  otherwise,  I  shall  con« 
cede  my  opinion.  I  must  observe,  however,  that  the  case  which  has  been 
cited  for  the  defendant^  of  Cox  v.  -Parry,  in  my  view  of  it,,  is  precisely 
against  the  proposition  that  the  payment  of  money  into  court  on  a  dedara^ 
tion,  upon  a  special  contract,  is  not  conclusive  on  the  defendant.  The  de* 
fendant,  in  that  oisc,  was  precluded  from  admission  of  the  plaintiff's  righto^ 
action,  because  he  could  not  admit  such  a  right  against  the  positive  effect  of 
an  act  of  parliament ;  or  that  the  plaintiffis  were  entitled  to  proceed  on  a 
policy  against  one  whose  name  was  not  inserted  in  the  instrument,  as  was 
required  by  the  25th  Geo.  8.  c.  44.  And  in  the  case  of  Hulton  v.  BoUan,  th^ 
defendant  did  not  wish  to  contest  his  liability  as  to  the  21/. ;  yet  he  admitted 
nothing  by  paying  that  money  into  court,  but  denied  that  any  thing  mor&- 
was  recoverable.  In  this  case,  where  the  declaration  was  special,  the  money 
which  was  paid  into  court  was  an  acknowledgment  of  the  specialties  of  tha^ 
declaration,  and  was  an  admission  of  the.  plaintiff's  right  to  sue  -,  and  that 
something,  at  least,  was  due  to  ^m  from  the  defendant. 
Woon,  B.,  absent. 

Garrow,  B.  I  entirely  concur  in  the  opinion  which  has  been  giv^en.  li 
appears  to  be  admitted  that  the  verdict  was  right,  if  tke  payment  of  money 
into  court  was  an  admission  of  the  plaintiff's  right  of  action.  Now  the  par- 
ties could  only  have  gone  on  to  trial  afterwards,  to  ascertain  whether  there 
was  or  was  not  any  thing  more  due  to  the  plaintiff  than  the  sum  so  paid  into 
court ;  and  if  not,  tibiere  could  have  been  nothing  to  try.  In  so  doing  they 
proceeded  at  their  peril,  and  must  abide  by  the  result*  The  prudence  of 
paying  money  into  court,  is  one  of  the  most  anxious  points  on  which  counsels 
can  be  asked  to  advise ;  between  the  care  lest  the  party  should  admit  the 
terms  of  a  special  contract,  on  the  one  hand ;  or  on  the  other,  lest  he  should 
proceed  with  a  consciousness  that  something  must  ultimately  be  recovered  : 
but,  whatever  course  be  adopted,  it  musf;  be  followed  by  all  its  l^al  conse- 
quences. In  the  present  case  the  jury  have  found  that  more  than  the  sum. 
paid  in  by  the  defendant  was  due  to  the  plaintiff;  and  there  has  been  no  good 
ground  urged  for  any  further  inquiry. 

As  to  we  other  question,  it  is  unnecessary  to.  decide  that  point;  but  1. 
should  certainly  say,  that  the  tithes  might  have  been  so  let  to  the  plaintiff^ 
as  it  has  been  alleged  they  were,  for  a  year,  ^he  verdict,  therefore,  must 
stand.  Rule  dischaiged. 

(1)  3  East»  128.  (2)  1  Hen,  Bla.  499. 
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£.  57  Geo.  3.    1817.    Scacc.  l^^"^- 

TAtf  Warden  and  Minor  Canons  of  St.  Paul 's,  London^  and  their       ^-^v**' 
Lessee,  v.  The  Bishop  of  Lincoln^  aa  Dean  of  St.  Paul's^  London. 

L4  Price,  65.]     1  Wils.  Exch.  Rep- 1. 

HIS  was  a  suit  instituted  for  an  account  and  payment  of  tithes^  after  the  The  deanery*] 
rate  of  2«.  9rf.  in  the  pound,  for  the  dwelling-house,  &c.  in  the  occupa-  house  or  red- 
tion  of  the  defendant,  computed  on  the  full  value,  to  be  let  by  the  year.  ^^^1^ 
The  bill  stated,  (after  deducing  the  title  of  the  plaintiffs,  as  parson  and  peal's,  is  liable 
proprietors  of  the  church  of  St.  Gregory,  to  the  tithes,  as  conferred  on  them  to  the  peyment 
by  appropriation  of  the  dean  and   chapter  of  the  cathedral  church  of  St.  of  titbee  at  2«. 
Paul's,  under  the  authority  of  letters  patent  of  the  Mth  Hen.  6.)  j  that  by  a  Ji^Ji  on  the 
decree,  dated  23d  Feb.  1545,  made  in  pursuance  of  the  act  of  parliament  ^2lU«lQe,  nn- 
87  Hen.  8.  ''  for  tithes  in  London,"  it  was  ordained,  that  the  dtizeus  and  der  the  itat.  37 
iidiabitants  should  yearly,  without  fraud  or  covin,  for  ever  pay  theur  tithes  H.  8.  c.  12,  to 
to  the  parsons,  vicars,  and  curates  for  the  time  being,  after  the  rate  therem  Jj^^**^  "** 
mentioned  j  w.  for  every  ten  shillings  rent  by  the  year,  of  all  houses,  JJ^JIJ^^JJ' 
shops,  &c.  U.  4\d, ',  twenty  shillings,  lb..  Otf . }  and  so  in  proportion  for  st.  Givgory ; 
every  10#.  increase  of  rent,  payable  <juarterly,  with  an  exception  in  fisvour  and  is  not  ez- 
of  any  houses,  &c.  acautotned  to  pay  less.    Then  (noticing  the  acts  of  •"PJ^•"*^^ 
n  Cha.  3,  for  re-building  the  city  of  London,  as  having  united  other  pa-  ^^2  ^cMa 
rishes  with  St.  Gregory,  and  the  22d  and  28d  Cha.  2.  as  confirming  the  eeektUB  decmuit 
rigiit  of  tlis  plaintiffB  to  tithes  as  formerly,)  it  charged  the  possession'of  the  tO^enmmMet, 
defendant,  and  his  non-payment  of  tithes,  and  that  the  said  dwelling-house  iit^  !■  eon- 
«tc.  ought  to  be  computed,  with  respect  to  the  tithes  payable  therefore^  at  JjJjJj^^Jp^. 
the  present  improved  yearly  rent  or  value.    And  prayed,  &c.  ovof  thenme 

The  defendant,  by  his  answer,  having  premised  that  in  1G70  the  then  pMriihchnidii 
dean  rebmlt  the  mansion-house,  &c.  on  part  of  the  scite  of  the  old  deanery,  or,  on  the 
as  set  out  by  an  adjudication  under  the  hands  and  seals  of  the  then  lord  F^^^^ 
keeper  and  bishop  of  London,  under  the  authority  of  an  act  of  parliament,  j~^^J^  * 
on  consideration  of  being  enthled  to  demise  the  residue  for  a  term  of  60  SaIi.  the' ex- 
years,  set  up  the  following  defences  :  ception  of  that 

1st.  That  fromi  time  whereof,  &c.  no  tithes,  or  any  pecuniary  payments  rtatute,  in  fa- 
whatsoever  in  the  nature  or  in  lieu  of  tithes,  were  ever  made  and  paid»  or  JJenornoWe- 
were  of  right  due  or  payable  to  the  platntiils,  for  or  in  respect  of  the  said  ^en ;  theeomt 
deanery-house,  ttc.  so  long  as  the  same  remained  in  the  tenure  and  occupation  holding,  that  a 
of  the  dean,  (stating  his  own  constant  occupation*  and  that  the  said  deanery  dean  Is  not  a 
conaiated  of  the  same  premises  so  set  out,  &c  0  but  that  such  part  of  the  p«»tnian^th. 
garden  of  the  present  deanery  as  therdnafter  mentioned,  formerly  belonged  ^  that^iuitotei 
to  a  certain  dwelling-house  or  tavern  called  The  Feathers,  and  which  the 
defendant  believed  was  added  to  the  pld  garden  soon  after  the  re-building 
of  the  deanery ;  and  that  part  of  the  present  court-yard  and  garden  of  the 
said  deanery  cbnsisted  of  the  former  scites  of  four  shops  or  sheds,  and  of 
three  bouses  in  Scollop-court,  added  at  the  same  time. 

2dly,  Reciting  the  purchase  and  conveyance  of  the  scite  of  The  Feathers, 
in  1683^  which  was  added  to  the  garden  of  the  deanery,  the  answer  stated, 
that  from  that  time  down  to  the  year  1779,  the  sum  of  12#.  ed.  had  been 
paid  by  the  defendant's  predecessors  to  the  plaintiffs,  in  lieu  of  tithes  for  the 
said  ground ;  and  submitted,  that  such  annual  payment  could  not  now  be 
increased.  It  then  referred  to  certain  entries  in  the  plaintiffs'  book,  where 
the  payment  of  i2«.  6d.  was  described  as  being  paid  for  the  tithes  of''  the 
deanery,"  but  wliich  it  insisted  were  payable  only  for  that  part  of  the- gar- 
den added  in  1683 ;  and  therefore  protested  agatnst  such  en^es  concluding 
tiie  defendant.  It  then  stated,  that  shortly  after  the  year  1760,  the  tithes  due 
to  the  plaintiffs  of  four  shops  or  sheds  adjoining  ibid  occupied  widi  the  said 
deanery,  were  first  charged  and  collected  after  the  rate  of  Is.  4d.  per  annum 
for  cAch,  making,  together  with  the  l%i.,6d.,  the  entke  siim  of '17s.  lOd,  j 
that  in  1776,  the  tithes  due  for  three  houses  in  ScoUop-court,  also  taken 
into  tli^  dccupafion  of  the  then  dcan^  were  first  charged  and  collected  after 

the 
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1817.         the  rate  of  2i.  lor  each  house,  making,  with  the  other  mims,  I/.  3«.  \0d' 

WARDEN  or     which  was  also  paid  down  40  1779  >  fitun  which.  {)enod  down  to  1702%  i^ 

*^;  '^^''  *     '^^^  alleged,  that  from  mistake  or  accideiit,  a  sum  of  1/.  69.  had  heen  im: 

THE  DEAN.     pfOperlj  collcctcd  on  behalf  of  the  plaintiffs,  instead  of  the  said  sum  ffi 

]2r.  6d. ;  and  insisted  that  the  deans  of  the  said  church  were  entitled  to  hold 

the  premises  which  were  part  of  the  sciie  of  the  ancieitt  deanery,  free  of  all 

tithes,  and  payments  in  lieu  thereof.  :  • 

Sdly.  The  answer  next  (adverting  to  that  part  of  the  decree  which  orders 
that  the  owners  of  dwelling-houses*  &c.  inhabiting  or  occupying  the  same 
tbemselyes,  should  pay  a  rate  of  tithes  proportionable  only  to  the  quilntity 
of  sueh  yearly  rent  aa  the  same  were  last  letten  for,)  insisted*  that  fcon  long 
.  prevbus  tp  the  year  1779,  the  payment  of  12«.  6^.  for  the  scite  of  theFea-i 
tbers,  added  to.  the  deanery*  aod  tha  other  sums  before  mentioned,  for  the 
other  additiooSi  was  the  only  sum  ever  paid  in  respect  of  the  said  premises^ 
(eacept  the  sum  of  1/.  6s«  paid  from  1779  to  1792,  instead  of  the  IIU.  BtL 
by  mistake) ;  and  that  none  of  such  prenuses,  so  added,  had  ever  been  let^ 
ten  sinee  they  were  added  to  the  deanery ;  and  that  as  the  said  premiactf 
must  be  presumed  to  have  been  then  assessed  at  the  rent  for  wlwch  tbey  wera 
thte  last  letten,  they  couM  not,  therefore,  be  raised  till  they  should  be  neal 
letten. 

4thly,  The  defendant  (adverting  to  the  words  of  the  statute,  that  the  duea 
ebould  not  extend  to  the  houses  .of  great  men,  or  noblemen,  or  noble-' 
women,  when  in  their  own  hands,)  submitted,  that  the  dean  was  a  great 
man,,  within  the  meaning  of  the  act,  and  that  therefore  the  ancient  seite  of 
the  deanery  was  exempt  5  or,  if  not,  that  still  the  eustomary  payment  of  the 
amn  of  12$.  Od.  iMsessed  upon  the  said  deanery,  was*  the  only  payment  t6 
which  it  was  liable  for  the  said  ancient  acile  of  the  dfanery^  tndudii^  Iha 
s^ite  of  The  Feathers,  uidess  it  should  be  again  let.  . 

The  Mi,  and  last  ground  of  defence,  was,  (insisting  still  on  llie  annnsA 
pnbyments)  that,  in  all  events,  the  plaintiffs  were  not  entitled  to  demand 
more  than  11^  6s.  for  the  said  deanery,  exclusive  of  the  additions  >  and  thnt^ 
if  th^y  .were, .  they  were  no^  entitled  to  mote  than  for  six  yean  before  the 
filing  of  this  bill.  ^  ; 

The  answer  conduded  by  den^^ng  that  any  improvements  had  been  jnade 
since  the  re-bialding,  &c.)  and  that  dffeadant  had  iioi»  as  waa  charged,  esby 
cfther  documents  in.  liii  possession,  exoept  as  set  forth  in  his  schedule.     . 

IVeikerell  and  HM,  for  the  plaintiffs,  eontttided,  that  ths^  werft  entitled 
to  an  account  o£  the  tithes,  at  a  rate,  aeoording  to  the  present  annual  value 
of  the  premises  subject  thereto,  to  be  let.  And  they  submitted^  that  the  de-» 
elded  cases  of  the  Minor  Cantms  af  St  Paul  *$  v,  Morrit  (1),  and  Antrobtm 
V.  7^  East  Indies  Compact  (2)>  luvl  futnished  the  principle  whkh  ought  to 
govern  the  present ;  that  the  piaintifih  having  once  proved  by  evklenea  that 
a  sum  of  n^ooey  had  l)een.  always  paid  for  the  tithes  of  these  premises,  the 
<mly  defence  on.which  the  defends^  ceuld  snoo^  would  be,  that  that  sunt 
was  a  customary  payment  5.  and  they  sobmilted^  that  titot  cnstomaRy  pay** 
meat,  if  pleadedj  should  be  stated  with  the  sane  precision  as  is  required  in 
pleading  a  modut :  but  no  au<A  defence^  tey  observed,  was  set  up  by  thd 
defendant's  answer  ^  or  if  it  were,  that  it  could  not  be  aeUned:  by  the  oonriy 
because  it  was  not  well  pleaded.  Bat  there  are  other  defences  set  up^ 
elashing  with  and  eoatradiciory  to  each  other.  One  is,  that  the  sumi  oi 
12s,  dd.,  which  has  been  paid  for  the  titiies,.  has  been  paid*  for  otSier  pre- 
mises added  to  the  deanery :  whereby  tbey  woidd  put  it,  th^t  the  corpus  oS 
the  deanery  has  never  paid  tithei ;  suggesting  rather  than  insisting  on  a  de* 
fence  on  that  ground.  But  if  th&t  sum  should  be  pHavedto  hAve  been  paidy 
and  payable,  for  the  deanery,  the  ijifoafcnt  must  get  rid  of  it  by  Showmg  M 
to  be  a  customary  payment*;  and  i4»was  «b  leant  doubtful,  Vrhether  a  cn9ton»<» 
ary  parent  would  l»e  good  for  a  singile  hoilae  ifei^  a  paridi.  The*Qb|ect  of 
the  statute  Saas^  to  put  the  tithet  pa^sUe'  td  ihe  dnisy  in  hbuion,  on  m 

■fOOtlBg 

<1)  9  Vcs.  1S5.  J$Uc, p. Sl«.  f^yn  VsA  9*    ^Mf^>  M4«.      . 
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looting  with  the  predial  tithes  pidd  to  a  rector  io  other  oastft.    Thktt  is  nd 
exemption  in  the  statute  in  favour  of'  the  drfeodant>  and  all  intended  exi 
emptiona  are  expressly  provided  for  therein.    The  deanery  of  St.  Paul's  can- 
not be  said  to  be  withip  the  exemption  in  the  16th  seclioa  of  the  nd,  as  the 
house  of  a  great  man.    It  is  clear,  that  he  is  not  a  nobleman  $  and  the  ex^ 
pression  **  magnates/*  taking  precedence  ixi  noldeinen  in  the  order  of  the 
wofds^  must  have  be^n  used  as  witfi  reference .  to  persons  of  even,  greaief 
popular  consequence  than  noblemen.    Bat  a  dean  (although  the  present 
dean  be  a  great,  man)  was  npt  then,  nor  is  noWi  aft  dean^  a^  great  man  in 
point  of  right>  whatever  the  courtesy  of  society  may  oonatder  him.    A  dean 
is  not  mentioned  in  the  2d  Rich.  2,  c.  6.  (de  scan*  fnag*)  or  in  the  M  Hen.  8. 
c  10  2  nor  is  there  any  notice  taken  of  a  dean,  io  the  table  of  precedence  is 
|ttaqk8tone*s  Commentaries  (p.  406)^    Aad  as  to  aU  other  common  law 
grounds  of  exemption,  eoclesiastioal  or  otherwise*  this  statute  has  virtoaliy^ 
excluded  them  :  and  eyen  an  abbey  would  be  liable  .to  pay  tithes  under  thia 
act  of  parliament.    So  it  was  held  in  the  case  of  Grten  v«  P^terXl}.    They, 
then  adverted  to  the  fact  of  the  payment  of  12f.  CM.  lour  the  deanery;  and 
to  the  circumstance  of  its  having  been  doubled  of  late  years  ^  anbmitting» 
that  the  less  sum,  even,  was  mueh  too  large  a  payment  to  be.attribntaUe 
to  &e  small  3pot  of  ground  on  which  the  Feathera  had  stood  i  that  ita  hanng» 
been  increased  destroyed  the  defence  of  a  costemavy  payment  dktogether  $ 
and  that  if  the  deanery  itself  waa  not  proteetedj  the  new  buildii^  was  liable 
to  pay  tithes  according  to  its  improved  value.  That  was  decided  by  ikA  ease 
of  WUfianuw  v,  Qo^mg  (2).    And  they  oosbtended,  ^Int  that  valne  was 
not  to  be  estimated  merely  by  the  rent  jmid,  but  by  tlie  actMd  yearly  vahie, 
or  what  it  would  now  be  fairly  worth  to  be  let  by  the  year :  and  they  dted 
Jvatt  V.  fVarrat  (3),  and  JnirohiM  v.  The  Etui  hidia  Crnnpaap  (4). 

Datmcey  and  Spranger,  for  the  defendant,  contended^  that  tbe  payment  of 
tithea  for  the  city  of  tiondon,  was  merely  intended  to  be  a  dmrge  on  lay 
property  of  a  nature  purely  religioua ;  and  that  they  had  always  been  paid 
as  such  on  the  vigils  of  feasts,  to' the  clergy,  anil  so  paid  by  tbe  Udty  only ; 
that  the  cleigy  had  never  been  oenstdered  liable  to  those  pa^foicDts  ;r  that^ 
they  were,  for  tbat  reason,  not  naoied  in  the  act  of  die  31  Hen.  8»  whichr 
mentioned  only  the  oitiaeoa  and  inhabHants,  and  therefore  the  pieivision  mns^ 
he  construed  as  confined  to  the  laity  alone,  aa  the  payment  itsdf  had  alway* 
been  befcMe  the  passing  of  the  act  $  that  the  12i.  M.,.  (the  earlkai  payment 
of  which  was  in  1763)  was  a  payment  in  respect  of  the  Feathers,  whiclt 
had  been  ^  house  used  m  m  tavern,,  haivhig  beenpuichased  and  added  to  th0 
deanery^  and  tl^mfore  previously  Uable  to  pay  tithes,  and.  thus  a  legal  origin 
vras  shown  as  to^  that  payment,  which  must  destray  the  presdmptioB  of  aii» 
illegal  one.    With  respeet  to  the  entry  of  the  payment^  aa  for  *'  the  dean- 
ery,'* they  submitted,  that  it  was  not  surprising' ttaat^  by  viraiy  of  bievityy  k 
payment  for  any  part  of  the  dousery  should  be  entered  Afaortly  in  tite  plain- 
tiifs*  hooka  aa  a  payment  for  the  deanery  genecally^  add  not  for  the  |ireeitfe' 
part  onily  which  was  liable  in  point  of  foot }  an.  entry,  hesideBy  which  the 
defendant's  predecessors  cosdd  have  had  no  ajpfoHmatf  of  knowing,  still 
less  of  objecting  to.    The  subsequent  increase  of  the  amoontt  they  eonf 
tended^  y^^A  attribulabl^  sdbly  tn  acoidaat  and  inadvertenoe }  and  certainly 
2¥^  reeaon  is  given,  for  it  by  those  wiiaclBiM.it. 

As  to  the  argument  that  the  defendant  eonld  not  bring  himaelfwsthin  any 
of  the  exemptions,  in  the  act,  they  urged,  that  his  elaim  waa  not  founded  on 
an  exemptioD,  by  way  of  €lischarge,  from  payment  of  tithe  at  aoy  tkne  due,' 
bnt  on  the  gi^^und  that  the  premiaca  never  had  been  chaBgeahleb  They 
uiged  that  it  was  an  established  maxim^  that  eoehria  eeckmm  dMmun  mimste 
tim  dfhei  ;  and  thegr  cited  for  that  JBiiasa.  u.  jlisietsn  ^)>  and  iUdM#  v>. 
3arMa^  (9)*    And  aa  to  any  danbt  which  aright  he  mised  ef  the  daatary 

betoig^ 

(4)  AnUt  V'  544. 
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1817.        bdiig  btttit  on  the  andent  Bcite^  tbatunisl  be  out  of  the  question,  because  it 
WARDtN  OP     is  expressly  so  charged  by  the  pkuntiff's  bill. 

ST.  PAUL'S  [RicttABDS,  Cludrfiaron.    The  maxim  of  ecelesia  dedmas  wm,  &c.  is  not 

rm  DBAN.     "^  general  as  to  extend  to  ecclesiastical  persons  not  belonging  to  the  same 
ehnrch.] 

But  these  premises^  it  was  submitted,  are  church  land,  and  are  holden  by 
this  ecclesiastical  person  in  respect  of  his  deanery,  which  is  within  the 
parish. 

It  was  then  contended,  that  if  the  defendant  was  not  to  be  considered 
exempt  from  the  payment  of  tithes  as  an  ecclesiastical  person,  he  was  with- 
in the  express  exemption  *t>f  this  act  as  a  great  man,  according  to  the  mean- 
ing of  those  words,  whidi  were  clearly  contra-distinguished  from  noblemen, 
and  must  be  applied  to  persons  of  wealth  and  consequence,  or  dignity,  who 
were  not  ennobled.  Of  that  description  was  the  Dean  of  St.  Paul's.  A 
dean  is  styled  in  Bom's  Eocles.  Law  ( 1),  *'  a  goTemor  over  the  prebendaries 
and  canons  :**  he  is  therelbie  a  great  man  in  the  church>  and  as  such,  he  no 
doubt  was  In  the  contemplation  of  the  legislature,  when  passing  this  act  The 
meaning  of  the  tenn  greatness,  is  still  further  elucidated  by  the  subsequent 
words  of  the  exemption.  Including  therein  persons  who  were  great  in  trade, 
as  all  companies  having  halls,  &c.  (who  could  have  no  assigned  rank, ) 
which  is  strongly  condusive  of  the  intention  of  tlie  framers  of  this  act. 

They  ultimately  contended,  that  in  all  events,  the  payment.  If  chargeable, 
ought  to  be  restricted  to  the  amount  hitherto  paid. 

fVethereil,  in  reply,  submitted,  that  tlie  first  ground  of  exemption  from 
payment  of  tithes  was  wholly  imsupported  by  evidence ;  and  that  this  sta- 
tute had  precluded  all  presumption  of  satisfaction  by  payment  to  a  tliird 
person.  He  denied  that  the  payments  were  of  a  religious  nature ;  insisting 
that  they  were  merely  civil,  and  to  be  considered  as  predial  tithes ;  not 
as  oflferlngs  on  the  altar,  or  ibr  prayers,  or  in  any  way  connected  with  the 
lites  of  religion ;  and  therefore  did  not  come  within  the  ecclesiastical  ex- 
emption, which  yns  confined  to  the  case  of  a  rector  and  vicar  of  the  same 
parish ;  and  sudi  was  the  result  of  the  cases  of  BUnco  v.  Marston  and  BUnco 
V.  Barkidaley  that  tithes  in  London  were  a  civil  right  to  a  civil  payment,  in 
r^pect  of  the  houses,  and  not  in  respect  of  the  persons  occupying  them,  as 
offerings  at  festivals  are ;  and  therefore,  even  if  before  the  act  a  clergyman 
was  not  liable  to  pay  tithes*  he  became. liable  as  soon  as  the  act  passed. 
And  he  repeated,  tluit  tlie  dean  could  not  be  considered  as  a  great  man 
within  the  words  of  the  statute ;  and  concluded  with  submitting,  that  the 
payment  proved>  of  the  two  sums  of  money  for  the  deanery,  had  not  been 
explained,  or  the  argumoits  dedudble  from  it  answered. 

RfCBASDS,  Chief  Baron,  now  delivered  judgment.  (Having  adverted  to 
the  nature  of  the  suit^  as  founded  cm  the  statute  QfSi  Hen.  8.  c.  10;) 

It  is  admitted,  said  his  lordship,  that  that  statute  is  general,  and  that  it 
gives  the  parson  a  right  to  tithes  for  every  house  in  the  parish  not  expressly 
excepted.  It  is  theoefore  incumbent  on  Uie  person  disputing  the  plaintiff's  * 
claim  to  tithes,  to  show  dther  that  he  comes  within  some  exemption  iu  the 
statute ',  or  that  he  is  protected  by  some  customary  payment.  It  is  admitted 
that  Uie  deanery  of  8t.  .Paul's  is  within  the  parish  of  St.  Gregory ;  and  it 
follows,  therefore,  that  the  dwdling-house  of  the  deanery  is  titheable,  unless 
some  legal  exemption  can  be  diown. 

The  defences  which  have  been  set  up  to  fhb  bill  are  several,  and  for  the  * 
most  part  incondstent. 

The  first  defence  is  independent  of  the  statute,  and  is  founded  soldy  on 
general  non-payment  of  tithes.  It  appears  that  the  parsonage  of  the  church 
of  St.  Gregory  was  once  In  the  phtronage  of  the  dean  and  chapter  of  St.  ^ 
Paul's,  and  tluit  it  was  by  them  appropriated  to  the  use  of  the  warden  and 
minor  canons  of  St.  Paul's,  under  Uie  authori^  conferred  on  them  by  king 
Henry  6.  And  that  former  connection  between  them  was  presscd|  as  argu- 
ment 
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ment  that  a  presumptioii  might  hdrly  be  raised  that  bj  some  contract  then        tdlT. 
entered  into  between  them,  the  dean  might  hate  atipukted  for  a  dischaiige    ^^^f  ^.^^ 
from  the  payment  of  tithes,  in  consideration  of  the  benefice  so  granted  } 
but  no  trace  has  been  shown  of  the  existence  of  such  a  contract,  and  there* 
fore  that  defence  fails  :  so  that  the  dean  muat  be  considered^  in  that  respect, 
as  if  he  were  any  other  person. 

The  next  defence  is  also  independent  of  the  statute.     It  is,  that  the  de- 
fendant is  an  ecclesiastical  person,  and  that  the  deanery  being  part  of  hia 
possessions  as  such,  he  is  protected  from  the  payment  of  tithes  by  themasim 
that  Eccksia  ecciesus  dedmat  solvere  nan  debet.  But  the  answer  to  that  is,  that 
here,  there  is  an  express  act  of  parliament  charging  .every  house  generally  in 
the  parish,  except  certain  houses  which  are  expr^sly  exempted  j  and  that  view 
of  the  act  of  parliament  was  acted  on  in  a  very  early  case.  Green  v.  Piper  {i\ 
where  a  house  in  London,  which  was  part  of  the  possessions  of  a  priory,  was 
held  chargeable  with  tithes,  according  to  the  ordinance  there,  because  only 
boblemen*s  houses  are  excepted.   Giving  full  weight,  therefore,  to  all  the  cir^ 
cumstinces  as  yet  relied  on  by  the  answer  of  the  defendant,  the  act  of  par- 
liament not  having  expressly  discharged  him,  the  dean  is  liable,  notwith- 
standing, to  the  payment  ojf  tithes.    It  might  be  matter  of  curiosity,  but  it 
can  be  of  no  use,  since  the  statute,  in  the  elucidation  of  the  present  qnestion, 
to  inquire  how  tithes  were  payable  before  the  passing  of  that  act  of  parlia- 
ment, which  is  the  magna  cAarta  of  the  cleigy  of  London  ;  or  what  privi* 
leges  ecclesiastical  persons  previously  enjoyed  :  bnt  the  maxim  of  ecdesia 
fcdesia  decimas  solvere  non  debet  having  been  said  to  apply  here,  I  am  called 
upon  to  give  it  as  my  opinion  that  this  case  is  dearly  not  within  the  general 
application  of  that  maxim,  which,  as  1  take  it,  merely  applies  to  the  case  of 
a  rector  and  vicar  of  the  same  church  and  parish^  where  the  ecdeeia  would 
be  paying  tithes  to  itself;  as,  where  the  rector  or  vicar  is  in  posaessioaoC 
glebe,  neither  shall  pay  tithe  to  the  other  in  respect  of  such  occupation.  In 
other  cases  of  an  ecclesiastical  person  claiming  exemption,  he  must  pre&cribe 
in  non  decimando,    Thp  case  of  BiUco  r,  Barksdale  (2)  was  that  of  a  rector 
and  vicar  of  the  same  parsonage  i  and  of  the  same  nature  are  all  the  other 
authorities.  In  Watson's  Clergymans*  Law,  p.  513,  it  is  said,  ^'  though  glebe 
land^  in  itself  considered,  be  all  titheable  as  other  lands  be,  yet  that  no 
tithes  shall  be  paid  of  the  glebe  by  the  parson  of  a  church  to  the  vicar  of  the 
same  church,  whilst  they  are  in  the  hands  of  the  parM>n  himself;'*  and  that 
is  the  true  rule.    But  there  is  no  doubt,  that  when  the  glebe  of  one  clergy- 
man is  in  the  parish  of  another,  it  must  pay  tithe ;  for  that  sort  of  privilege 
is  confined  to  the  clergy  of  the  same  parish.    But  that  question  cannot 
arise  here,  as  I  have  before  intimated,  because  the  maxim  itself,  even  if  it 
had  applied,  is  contravened  by  the  express  words  of  an  act  of  parliament 
containing  distinct  exemptions,  the  introduction  of  which  is.  necessarily  ex* 
elusive  of  all  other  independent  extrinsic  exceptions.    There  is  also  another 
answer  to  be  given  to  it,  arising  out  of  the  pleadings  and  proofs,  which  is. 
quite  decisive  |  for  this  is  a  claim  of  a  total  exemption^  (as  it  must  be  if 
the  deanery  be  exempted  at  all,)  whereas  it  is  clearly  in  evidence,  and  it  is 
admitted,  that  tith^^  have  been  paid  in  respect  of  the  deanery. .   So  much 
for  the  defences  which  are  independent  of  the  statute. 

Then  a  defence  is  set  up,  grounded  on  an  exemption  by  the  terms  of  the. 
statute,  which,  if  made  out,  would  dispose  of  the  question.  It  is  founded 
on  the  provisions  of  the  1 56th  section,  exempting  the  houses  of  greft  men. 
(His  lordship  read  the  section.)  In  the  first  place,  to  support  that  defence 
by  evidence,  it  would  be  necessary  to  prove  that  no  tilhes  had  ever  l>eenpaid 
By  the  defendant's  predecessors  formerly :  but  the  contrary  is  actually  in 
evidence.  And  besides,  another  point  must  be  made  out  to  support  that  de- 
fence, that  the  dean  is  a  great  man  within  the  meaning  of  the  act.  No  case 
fias  been  found  as  to  the  precise  meaning  of  those  words,  or.  the  extent  of 
their  application,  but  all  the  instances  of  ex^ption  on  tJiat  ground  which. 
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1617;        can  ht  tatoMiedt,  are  ioitanoM  of  noblemen  ;  and  I  incline  to  think  with 
WARDBM  Qw     ^^^^  £f^l^  Di^  the  Order  of  the  words  (which  is,  by  the  rules  of  grammar,  ft 
**'  ^^J"" '     criterion  of  coastraoHoD)  Imports,  that  great  men  must  mean  persons  su- 
THS  i^BAir.     porior,  in  certain  respects,  to  noblemen  and  noble-women,  of  which  descrip- 
tion there  are  certainly  persons  In  this  country.    These  are  the  only  three 
classes  of  persons  whose  houses  or  buildings  are  exempt  from  tithes,  in  re- 
spect of  the  occcapiers,  by  the  act :  great  men,  noblemen  and  noble -women, 
(and  it  was  no  uncommon  thing  for  the  nobility  to  reside  in  the  city  iix 
those  days,)  and  (in  favour  of  commerce)  corporatious,  crafts,  or  companies, 
who  have  Iwlls.    Now,  this  defendant  is  certainly  not  one  of  either  class  of 
those  prrrileged  persons. 

Thus  the  two  first  grounds  of  defence  Insisted  on  are  quite  independent  of 
the  act  of  parUament ;  that  the  def^pndant  is  exempt  from  payment  of  tithes, 
and  (he  says)  that  accordingly  none  have  ever  been  paid  for  the  deanery. 
Then  he  sets  up  a  defence  of  total  exemption  uAder  the  act ;  and  afterwards, 
again  abandoning  that  ground,  he  pleads  that  he  has  always  paid  a  sum  cer- 
tain, and  therefore  he  is  within  the  provision  of  the  act,  which  directs  the 
assessment  to  be  made  on  the  rent  at  which  liie  premises  were  then  last 
lettbn*  Each  of  those  defences  are  severally  thus  met  by  the  evidence :  on 
the  groiiad  of  exemption  from  non-payment  raising  presumption  of  a  con- 
tract, he  fails;  fbr  it  is  quite  dear  that  he  has,  in  point  of  fact,  paid  Uthes. 
The  same  objeetion  Is  opposed  to  his  ciaim,  either  as  an  ecclesiastical  person 
without  the  statute,  or  as  a  greet  man  within  it.  Whether  or  not  he  may 
have  paid  tttlies  in  his  onv^  wrong,  is  a  question  on  which  there  is  no  evi- 
dence ;  iMit  as  far  as  the  evidence  given  goes,  tfke  defendant  and  his  prede- 
cessors hate  constantly  paid  tithes  in  respect  of  the  deanery,  and  as  for  the 
deanery  expressly  in  terms,  independent  of  the  other  payments  for  what  has 
lieen  separately  charged,  and  that  fbr  a  great  length  of  time.  And  what  is 
still  Bsore  extraordinary,  as  opposed  to  the  argument  of  a  citstomary  pay- 
ment, the  sum  which  has  been  proved  to  have  been  paid  in  respect  of  the 
deanery  has  in  later  times  been  doubled  ;  and  therefore  there  is  no  fixed  pay- 
ment to  wh4di  we  can  refer.  1  ought  to  notice  the  suggestion,  that  the 
12v.  6d.  was  paid  for  the  scHe  of  the  Feathers  public-house,  which  was 
bought,  and  added  to  the  deanery.  The  answer  to  that  is,  that  it  is  not  sup- 
ported by  evidence ;  on  the  contrary,  the  evidence  is,  that  it  has  been  paid 
for  the  deanery  as  ''  the  deanery,"  (and  it  is  so  charged  in  the  old  rate-book ;) 
and  Uiat  that  part  of  the  premises  forms  only  a  very  small  part  of  the  gar* 
den,  and  yet  the  payment  fbr  the  tithes  of  it  (before  comparatively  large)  is 
in  after  times  doubled  :  thati  therefore,  must  come  under  the  effect  of  the 
objection  founded  on  the  evidence  oflfered  to  prove  that  that  payment  for 
tithes  has  always  been  made  in  respect  of  the  deanery. 

Then  we  come  to  the  question,  whether  the  dean  is  to  pay  tithes  now  >  It  is 
candidly  stated,  that  the  defendant  does  not  rely  on  a  customary  payment. 
There  has  been,  in  £iLct,  no  total  exemption  in  his  favour,  on  any  ground, 
proved :  on  the  oontrary,  IQs.  6d,  has  been  for  a  very  long  thne  paid,  and 
then  that  payment  is  doubled.  It  is  dear,  therefore,  that  he  is  liable  to 
some,  payment. 

Then  the  next  question  to  be  considered  is,  whether  that  sum  so  doubled, 
of  I/.  65.,  is  to  be  the  fixed  rate  of  satisfkction  for  the  tithes  payable  to  the 
plaintiffii  as  parson,  or  whether  it  is  to  be  proportioned  to  the  improved 
vitne?  I  see  no  ground  for  so  risstraining  the  plai^titfe.  The  object  of  the 
statute  wnif  to  give  them  the  tithes  according  to  the  rent  or  full  yearly  va^ 
lue.  If  the  premises  are  ffiiirly  leased  (and  it  is  to  be  presumed  that  Uiey  are^ 
because  hmdtordis  take  as  much  rent  as  they  can  get  upon  their  leases,)  the 
minor  canons  take  2#;  9d,  in  the  pound  upon  that  rent.  In  the  present  case 
there  has  been  no  leftiag  at  al,  and  therefore  there  is  no  practiod  standard^ 
dther  of  rent  or  value,  to  which  the  payment  of  I2s.  6d.  is  referrible  as  ik 
criterion  fbr  dkstermining  the  due  rate  of  tithes  :  nor  can  it  be  considered  aa' 
being  in  effect  a  customary  payment  under  a  perpetual  agreement ;  for  it  is 
prored  that  that  psgrment  was  considered  to  be  to^^smaUi  and  therefore  it 

waa 


TiTU£  CASm^ 

w$  iBcreAsed  t^  ikittble  the  fwounl  ^   aud  we  ind.  in  coinBequenct^  Ihat 
1/.  5«.  was  afterwards  demanded  and  paid.    Naw  it  is  quite  clear  that  the 
oftject  <tf  thta  a^t  of  parlimiieaVwaSf  tkeLtiJ^^  rectors  of  London  sboakl  have 
the  same  advantages  as  are  enjoyed  by  rectors  in  the  country.    The  20th 
section  [which  his  lordship  read*]  gives  a  privilege*  to  any  persoa  taking 
%  tenement  at  a.  less  rei)t  than  had  been  accustomed  to  be  paid  for  it,  by 
reason  of  any  misfortune^  to  pay  tithes  only  after  the  rate  of  the  rent  re- 
served ia  his  lease«  a^  Ioe^  aa  the  same  should  endure ;  so  that  that  clause 
is  only  binding  till  the  end  pf  the  lease,  and  at  that  tLaie>  if  the  value  of  the 
property  be  advanced,  either  by  the  improvement  of  tlie  premises  or  by  the 
depreciation  of  money,  then  the  clergyman  is  to  be  paid  his  tithes  according 
to  the  improved  value.    Were  it  otherwise,  indeed,  if  a  proprietor  should 
not  let  his  premises  at  all,  the  clergyman  would  lose  his  tithes. 
.  On  the  whole,  this  appears  to  me  to  be  a  case  coming  within  the  princi* 
pie  of  all  the  decisions  which  have  proceeded  upon  this  act  of  parliaoaeBt. 
In  the  ease  of  Ivait  v.  IVarrvk  (1),  the  court  held  the  meaning  of  the  act  of 
parliament  to  be,  that  the  inhabitants  within  the  city  and  liberties  of  Lon-» 
doo  should  pay  tithes  after  the  rate  of  2$.  9d.  in  the  pound,  according  to  the 
t^uQ  value,  ''as  the  same  were  worth  ^  be  ktten  per  aanuvt;  and  that  if  the 
same  had  been  a  slied,  as  was  pretended,  yet  ought  the  same  to  be  discharged 
of  tithes  no  longer  than,  it  was.  0pntinued  a  shed  ;  for,  being  converted  into 
a  dwelling-honse,  the  same  ought  topay  tithes  according  to  the  true  value.*' 
In  that  case,  too,  fines  paid  on  leases,  whereby  the  rent  was  diminished « 
were  not  considered  as  governing  the  clergyman ;  for  in  cases  of  fines  paid 
on  the  lease,  in  consideration  of  which  the  rent  is  reduced,  the  amount  of 
the  fine  must  be  considered  in  estimating  the  true  yearly  value.    And  it  is 
the  true  construction  of  the  act,  that  the  clergyman  should  have  tithes  ac- 
cording to  the  full  yearly  value,  though  perhaps,  when  rent  comes  fkirly 
near  the  annual  value,  a  fitfther  daim  would  not  be  encouraged.  In  the  case 
of  JFard  v.  Hiider  (2),  the  defendant  admitted  having  paid  tithes  at  a  rate  of 
l7.  l.6t.  assessed  upMon  him  fbr  his  premises  \  but  when  he  brought  the  ques^ 
th>n  of  his  liability  to  pay  so  much  before  th^  court,  the  court  decreed  ^hat 
tiotwithstaAding  he  had  paid  at  that  rate  fdr  a  long  period,  that  of  right  he 
ought  to  have  paid  at  the  rate  of  S«.  9d.  in  the  pound  on  the  yearly  rent  or 
annual  value  of  the  premises,  which  was  proved  to  be  40^.     The  plaintiffs, 
it  seems,  having  thus  established  their  right,  submitted  to  continue  to  ac- 
cept the  former  payment  of  li.  10t.  if  tiie  ddfbndant  would  continoe  to  pay 
it :  but  he  having  refused  to  do  so,  the  court  made  a  decree,  **  that  he  should 
pay  the  tithes  after  the  rate  of  2f.  9(f.  m  tht  pound. rent  or  value  of  the  pre- 
mises ;  the  same  to  be  rated  at  and  afHer  the  rate  of  dO^.  per  cmnttmior  the 
yearly  rent  or  value  of  the  said  house  and  premises,  which  amounted  at  that 
file  to  4/.  2«.  6d."  and  that  sum  he  was  decreed  to  pay.    In  fVdlianuon  r, 
Gotlmg  (3)>  there  were  customary  payments  set  u^  by  the  defendant,  and' 
proved  as  to  some  of  the'  houses  for  which  tithes  were  paid ;  but  where  no 
such  payment  was  in  proof,  the  court  decreed  him  to  pay  2«.  M.  in  the  pound,' 
And  such  abo  was  the  decree  in  Bratnstonv.  Heron  (4),  In  the  report  of  the 
two  last-mentioned  cases,  I  observe  that  the  words,  '^  according  to  the  an- 
nual value,"  which  should  follow  ib€  amount  of  the  rate,  are  omitted.  Now 
those  words  certainly  are  a  strong  expression  of  the  meaning  of  the  decree 
itself,  and  are  to  be  found  in  it,  and  are  therefore  worthy  of  observation.  In 
Kpuatcm  V.  Tke  Eaet  India  Company,  which  is  noticed  in  Anirohtn  v,  T%e 
l&eai  hiiia  Company  (5),  whereull  the- cases  are4nt>oght  together,  that  pre-* 
dse  point  is  determhied  ;  and  that  case,  I  believe,  was  ultimately  decided  in 
the  house  of  lords,  or  if  not,  I  would  only  cite  it  for  the  principle  fifmished 
by  the  opinion  of  the  court,  for  the  construction  of  this  act.    The  decision 
in  the  case  oiJnirohw  v.  The  Emt  India,  Oompoj^,  wi|s  a$nu/o4  ia  the  house 
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TITHE  CASES. 

of  lords,  the  principle  of  which  is  imperativdy  applicahle^  and  moat  govern 
this  case. 

Under  these  circumstances^  I  am  of  opinion^  that  the  plaintili^  ought  to 
have  a  decree  in  their  £ivour. 

As  to  the  time  from  whence  the  account  must  be  decreed.  Notwith- 
standbig  courts  of  equity  are  not  bound  in  a  tithe  cause  to  any  limitation  <^ 
time,  (for  it  is  a  great  mistake  [so]  to  consider  the  usual  period  of  six  years, 
to  which  the  court  generally  confines  itself  for  its  own  convenience  and 

*  that  of  the  parties,  and  I  should  always  consider  myself  bound  to  observe 
that  limitation,  unless  I  saw  some  reason  to  the  contrary ;)  yet  as  I  do  not 
see  any  such  reason  in  the  present  case,  I  shall  confine  the  decree  for  an 
account,  ta  the  period  of  six  years  before  the  filing  of  the  bill.  The  bishop, 
in  his  answer,  has  stated  what  he  conceives  to  be  the  annual  value  of  the 
premises  i  but  if  there  should  be  any  difficulty  about  that,  it  must  be  refer- 
red to  the  deputy  remembrancer,  in  the  usual  manner. 

V  '  Then  as  to  costs.  In  all  cases  of  this  kind  I  feel  great  reluctance  to  give 
costs,  and  notwithstanding  I  think,  myself,  that  the  principle  of  the  decided 
cases  completely  govern  this,  yet  it  might  still  be  fairly  thought  by  many  to 
be  a  singular  case.  I  shall,  however,  be  guided  by  what  has  hitherto  been 
the  practice  in  the  other  cases. 

Account  decreed  (with  costs). 


The  unonnt  of 
money-pay- 
mentB  laid  as 
MMAtfetin  an  an- 
swer to  a  Ticar's 
bill,  appear- 
ing to  be  totaUy 
inconsistent 
unth  the  value 
of  the  vicarage 
as  estimated  by 
the  ancient 
documents  osn- 
allypntin  evi- 
dence ;  but  the 
payments  ap- 
pearing to  have 
been  nniformly 
and  nninter- 
mptedly  made, 
the  court  would 
not  make  any 
decree  without 
first  directing 
anlssne. 

It  seems  to 
be  no  objection 
toamadk«,tliat 
It  except  ar- 
ticles of  mo- 
dem introdnc-  - 
tion. 


E.  57  Geo.  3.    1817.    Scacc. 
Jee  V.  Hockley  and  others.    [4  Price,  8/0 

THE  plaintiff  filed  this  bill,  as  vicar  of  Thaxsted  (Essex),  for  an  account 
all  tithes,  except  hay,  calves,  and  milk.    The  defendants  pleaded  farm 
nioi/ttfef. 

Hockley  (for  the  fiurm  called  Blunts)  set  up  a  m^dua  of  12«.  6d.  for  the 
tithes  of  hay,  calves,  and  milk,  and  all  other  titheable  matters  claimed  by 
the  bill,  except  turnips,  potatoes,  clover-seed,  cole-seed,  and  other  smaU 
seeds  (1)  ;  and  other  moduaet  of  different  sums,  in  the  same  terms,  for  va- 
rious other  farms,  amounting  together  to  13/.  18f«  Id.  And  they  proved  the 
money-payments  to  have  been  uniformly  made  during  living  memory. 

Martin,  and  ShadweU^  for  the  plaintiff. 

Dauncey,  and  Boteler,  for  the  defendants: 

For  the  plaintiff  it  was  contended,— «ihat  the  value  of  the  vicarage  itself 
was  estimated  at  so  low  a  rate,  by  the  ancient  documents  put  in,  (the  Nona . 
Rolls,  A.  D.  1342,  rectory  and  vicarage  together,  38/. ;  the  Ecclesiastical 
Survey,  26  Hen.  8.  A.  D.  1686,  20<. ;  Pope  Nicholas's  Taxation,  38<.,  rec-; 
tory  60  marks  (33/.  Qs.  bd.),  vicarage  7  marks,  (4/.  I3t.4<f.) ;  Parliament 
tary  Survey,  70/.)  that  it  was  impossible  the  payments  relied  on  could  be  so 
ancient  as  to  be  entitled  to  be  considered  by  the  court  as  moduiea. 

On  the  other  hand,  it  was  insisted,  that  the  usage  proved,  opposed  to 
those  documents^  was  sufficient  to  raise  such  a  doubt  as  to  make  a  further 
inquiry  necessary. 

Ri  cnABos,  C.  B.  These  ancient  documents  liave  never  been  considered 
as  conclusive,  in  any  case  that  I  have  ever  met  with.  And  when  1  see  an 
uniform  money-jmyment,  proved  to  have  been  constantly  paid  for  so  many 
years,  I  cannot  take  upon  myself  to  say  that  evidence  which  is  anterior,  shall, 
on  that  account  alone,  destroy  evidence  which  is  posterior  in  point  of  time. 
And  however  desirous  1  may  be,  (as  I  always  shall.)  to  save  to  fiarties  the 
expense  of  issues,  1  must,  in  such  a  case  as  this,  direct  a  further  inquiry 
as  to  these»payments,  if  required  :  and  if  issues  are  taken,  it  must  be  for  each 
farm. 

(1)  Tkis  was  adverted  to  liy  the  plaintiff'  'i  pleading ;  bet  the  defimdants  were  pemdt* 
oonniel  as  an  objection  in  point  of  form  of     ted  to  go  into  the  evidence. 
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E.  57  Geo.  3.    I8I7.    Scacc/  ,0.7 
Bortnan  and  others  y,  Currey  and  others.    [1  Wils.  Exch.  Rep.  46.1       w^w 
4  Price,  109. 

^I^UIS  was  a  bill  filed  by  the  plaintiffs,  leftees  of  the  parsonage  of  Dart-  Where  iin  cn- 
-■•    ford  in  Kent,  under  the  bishop  of  Rochester,  against  the  defendant  ^'^^^eat  ?»▼« 
Currey,  vicar  of  the  parish  of  Dartford,  and  the  lither  defendants  Sears,  SSS  eweptini 
Solomon,  Saxby,  Ward,  and  Sparkes,  occupiers  of  lunds  within  the  parish,  hay,  and  also 
praying  from  the  defendants  the  occupiers,  an  account  and  payment  of  the  gft^e  him  the 
tithes  orf  green  fodder  and  of  clover  seeds,  alilegiog  a  claim  of  the  latter  by  hay^tithea  of » 
the  diefendant  Currey  as  vicar.    The  bill  charged  that  althouglv  the  vicarage  ^^^^  sT 
was  endowed  with  the  tithes  of  hay  produced  on  the  lands  situate  iu  a  cer-  and  the  vicar' 
tain  level  called  Dartford  Salt  Marsh,  and  not  with  the  tith^  of  com  pro-  had  immemori- 
dueed  thereon,  yet  that  nevertheless  the  tithes  of  corn  produced  on  Dart-  •My«ccired- 
ford  Srft  Marsh,  had  for  a  long  series  of  years  been  paid  to  the  vicar  in  ex-  of  s^^^IS^t** 
change  for  the  tithes  of  clover  and  artificial  grasses  and  the  seeds  thereof,  anyezpieaaeo- 
pioduced  on  the  other  lands  in  the  parish,  exclusive  of  Dartford  Salt  Marsh,  dowment,  and 
vader  some  ancient  agreement  between  all  proper  parties  for  the  mutual  ac-  ^  ^^ciot  had 
commodation  of  the  rectors  and  vicars  long  before  the 'memory  of  man,  or  at  iJ^I!,"i^ 
least  before  the  time  of  queen  Elizabeth,,  and  that  such  agreement  ought  now  the  last'so^*^"^ 
to  be  presumed.  The  plaintiffs^  also  alleged  an  immemorial  perception  by  the  years  received 
lessees  of  the  rectory  under  the  bishop  of -Rochester,  of  the  tithes  of  artificial  ^^^^  ^^  "^^^ 
grasses  and  their  seeds,  ahd  that  the  defendant  Currey  had  admitted  that  he  ^J^^*^ 
was  not  entitled  to  the  tithes  of  clover  seeds  except  as  to  the  Salt  Marsh,  oat  of  S.^^Thdd 
and  liad  abandoned  such  claim,  aiid  that  he  had  admitted  Uiat  the  lessee  of  that  thii  was 
the  bishop  of  Rochester  had  uniformly  received  the  tithes  of  clover  seed  on  ^^^  sufficient  to 
the  lands  within  the  pari*.  r*™d'*5*" 

As  to  the  tithes  of  green  fodder^  the  bill  suggested  pretences  by  the  de^  exchaz^  be-" 
fendants  the  occupierst  that  the  whole  or  the  greatest  part  of  the  lucerne,   tween  the  rec- 
tsres,  clover^  and  other  articles  cut  by  thetti  for  green  meat,  were  consumed  ^^  ^^  ^'^'^ 
wholly  by  horses  employed  in  the  cultivation  of  their  landsj^  and  that  there-  ^^^  ^?'- 
fore  the  plaintiffs  were  not  entitled  to  tithes  thereof,  and  charged  that  the  the  dthet  of  ^'^ 
articles  so  cut  were  not  wholly  consumed  by  horses  employed  in  the  culti-  seeds  out  of  S., 
vatbn   of  their  farms,   and  that  quantities  of  clover,    &c.   were  cu{  for  there  being  also 
green  meat,  more  than  sufficient  for  the  consumption  of  their  horses  inhus-  ^J^  evidence 
bandry :  and  that  such  parts  of  the  articles  cut  for  green  meat  as  were  actually  ^heUn^  by  ^ 
so  consumed,  were  unnecessiMy  consumed  by  such  hordes,  and  with  an  in-  the  ricar. 
tent  to  defraud  the  plaintiffs  of  the  tithes^  the  defendants  in  tlie  same  years      Wherearec- 
haviBg  a  sufficient  quantity  of  fodder  for  such  horses  exclusive  of  the  articles  ^^  ^'^jf*'  '^ 
cut  for  green  meat,  and  having  sold  quan^Ucs  of  hay  and  fodder  which  aS^'irew^. 
might  have  been  consumed  for  food  by  their  husbandry,  horses,  and  ^ving  dowment,  he 
also  applied  hay  and  fc»dder  to  other  purposes  than  the  support  of  their  bus-  must  prove  lua 
bandry  horses:  and  having  also  un  the  same  years  sufficient  pasturage  for  ca>«>diepre. 
thdr  husbandry  horses  on  their  lands  within  the  parish,  but  having  with  the  J^SSlbin^^ 
intent  of  defiranding  the  plaintiffs  of  their  tithes  of  green  meat,  used  their  ^SembU,  that 
pasturage  for  other  puiposes  than  that  of  depasturing  their  husbandry  clover,  tares, 
horses.  ftccutgreea 

llie  defendant  Currey  by  his  answer  admitted  Uiat  it  appeared  from  old  ho^7mpk>y- 
tithing-books,  that  Uie  tithes,  of  com  on  Dartford  Salt  Marsh  had  been  paid   edin  hosband- 
to  the  vicar  ever  since  IWO,  but  denied  tha^t  was  in  consequence  of  such   ry  arenottithe- 
excfaange  as  supposed  by  the  bill,  more. especially  as  none  of  the  seeds  men-  ^^^^>  >^  ^^^ 
tioned  in  the  bill  were  then  or  tor  a  considerable  time  afterwards  grown  fhe  dk^"^M 
withm  the  parish :  but  that  if  any  exchange  ever  took  place  between  the      SemJb^^StXh, 
rector  and  vicar  entitling  the  vicar  to  the  tithes  of  porn,  on  Dartford  Salt   horse  employed 
Msrsh,  it  was  more  probable  such  exchange  might  have  been  made  not  for   generally  for 
the  tithes  of  seeds  of.  clover,  &c.  but  for  the  tithes  of  hay  upon  21  acres  of  PT^^^j 
land,  part  of  a  marsh  called  King*s  Marsh,  which  lost-mentioned  tithes  were    not  lose  to  es^ 
given  to  the;  vicar  by  an  endowment  by  Tliomas  D.  Woodham,  who  was   emption  bybe- 
bishop  of  Rochester  fiom  the  year  1291  to  1 316,  but  which  tithes  had  never-   uig occasionally 
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tkeless  been  received  by  the  lessees  for  the  time  beiog  of  the  rectory.    The 
(lefendlmt  Currey  aUo  denied  the  alleged  perception  of  the  tithes  of  seeds  on 
lands  within  the  parish  (save  Dartford  Salt  Marshy)  by  the  lessees  of  the  rec- 
tory, except  in  some  few  instances  when  the  vicar  was  not  aware  of  such 
aitides  hating  been  produced,  the  dciendani  having  alwtys  considered  him* 
self  to  be  entitled  under  bis  endownient  or  otherwise  to  lUl  small  tithes,  in- 
cluding dover  and  other  seeds,  but  excepting  hay  only  :  and  having  gene- 
rally agreed  with  the  parishioners  for  a  money  compensation  for  all  small 
tithes  including  clover  and  other  seeds,  he  had  only  in  a  few  instances  taken 
or  compound^  specifically  for  the  tithes  of  seeds,  but  whenever  he  dis- 
covered that  clover  seeds  Were  grown  by  persons  with  whom  he  was  not 
under  agreement  tor  a  mftney  compensation,  he  had  uniformly  obtained  pay- 
ment of  tlie  tithes  of  such  seeds  :  that  although  the  lessees  of  the  rectory 
might  in  some  instances  have  received  tithe  of  clover  seed,  yet  they  never  re-^ 
ceived  it  uniformly,  bui  very  rardy  and  without  the  knowledge  of  the  vicar, 
and  byusurpatioh  on  hisHghts :  referring  to  the  ogreemenU  and  tithe  books 
after-metitioned  as  given  in  evidence  in  Uie  .cause*    The  defendant  Currey 
denied  h{«  having  ever  admitted  that  he  was  not  entitled  to  the  tithes  of 
^<eds,  iHijt  on  the  eontrsiry^  ^at  whenever  he  was  apprised  of  their  beings 
grown  by  any  ^rson  who  was  not  under  an  agreement  for  a  money  com- 
pensation, he  had  applied  for  aiML  received  tJie  tithes,  except  ^a  to  the  tithes 
of  clover  seeds,  which  the  defendant  did  not  uniformly  claim  in  consequence 
of  that  seed  having  in  very  few  instances  been  grown  within  the  parish  :  and 
lie  also  denied  that  he  had  ever  abandoned  his  daim  to  the  tithes  of  seeds 
of  clover  and  artificial  and  other  grasses,  but  admitted,  that  in  1779,  he  en- 
tered into  a  composition  with  John  Dorman,  (the  husband  of  one  and  &ther. 
of  the  two  other  plainti£Fs;  to  pay  the  defendant  Currey,  two  several  sums 
of  6^.  and  1/.  Is.  per  aitnwrn,  for  the  vioariai  tTthfesof  two  farms  in  Uie  parish, 
and  that  on  Porman's  death,  the  defendant  agreed  with  the  plaintiffs  for  Isi 
for  every  acre  of  marsh  liuid  aftid  turnips  in  addition  to  the  former  compo- 
sitions, and  for  the  tithes  of  wood  and  of  pigs  aocordi<^  to  their  value :  that 
in  1809  the  defendant  applied  to  the  plaintiffs  for  payment  of  vicarial  tithes, 
and  among  the  articles  in  respect  of  which  he  demanded  tithes,  he  included 
twelve  bushels  of  clover  seeds,  at  tl.  3#*  as  omitted  the  last  year  by  mistake : 
and  liiat  the  plaintiffs  objected  to  the  demand,  not  because  the  defendant 
Currey  was  not  entitled  to  receive  such  tithes^  or  beca^rse  they  belonged  to 
the  lessees  of  the  rectory,  but  becsjose  they  were  included  under  tbe  money 
compensation,  and  therefore  the  defendiint  waived  that  item  or  demand  :  and 
in  consequence  of  such  composition  and  not  for  any  other  reason,  the  defen- 
dant betieved  he  might  have  admitted  that  he  could  not  insist  upon  such 
demand,  struck  out  Ste  item,  received  the  amount  demanded  by  him  ei:clu- 
shre  of  the  tithes  of  clover  seed,  and  gave  a  receipt  for  the  sum  so  received* 
expressmg  it  to  be  for  titties  due  from  %be  pknntiffs  at  Michadmas  last. 

As  to  the  tithes  of  green  fodder,  it  appearedby  the  answers  of  tbe  delien- 
dants  from  whom  those  tithes  were  claimed,  that  the  defendant  Sparkes  had 
liorses  which  he  employed  not  only  on  his  lands  in  the  parish  of  Dartford, 
but  indiscriminately  in  30  acres  of  land  in  the  adjoining  parish  of  Wilming* 
ton,  which  he  occupied  with  his  farm  in  Bartford ;  ^t  hk  had  built  a  lime- 
kiln on  part  of  his  lands  in  Wilmington,  alid  sold  the  lime  :  and  that  his 
horses  were  employed  in  drawing  lime  for  the  kiln,  a  space  of  about  100 
yards  :  that  all  the  lime  was  used  by  Sparkes  on  his  lands  in  Durtfoni,  ex-* 
cept  four  kilns,  which  he  sold  to  '^several  persons  for  their  aocommodation, 
for  which  he  received  in  all  22/.  leaving  hhn  a  profit  of  4/. :  that  Spaikes 
had  40  acres  of  wood-land  in  WHmington,  which  he  had  cut  down  in  fimr 
ifeUs  of  10  acres  each,  and  the  wood  was  carried  by  his  horses  to  tiie  lime- 
kilns ;  that  he  had  employed  his  husbandry  horses  in  drawing  coals  for  the 
use  of  his  family,  and  some  coals  which  were  used  in  his  hot*house.  It  also 
appeared  from  the  answers  of  the  dcffendants  Sears  and  Solomon,  Uiat  they 
had  several  husbandry  horses,  and  the  former  one  riding  horse ;  that  in  1607 
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mrit  the  wevml  Mlcmfng  yjeara,  Ih^  had  sold  qnaiitities  of  liay ,  produced  on 
iMf  lands  in  the  parish,  and  no  other  hay  except  that  grown  in  the  Salt 
Manh,  to  the  tithe  of  which  the  vicar  was  entitled^  and  which  was  unfit  for 
woiicing  horses. 

Hie  foOowing  evidence  was  adduced  hy  the  plainttiis  in  support  of  their 
chum  to  the  tithes  of  seeds :  Ist.  A  receipt^  dated  July  4, 1721,  signed  b^ 
Henry  Tasker,  (admitted  to  have  been  then  lessee  of  the  rectorial  tithes) 
whereby  he  acknowledged  to  '*  have  received  of  Mr.  Dorman,  6/.  2«.  6d.  for 
the  tithes  of  ten  acres  of  peas  and  the  tithes  of  three  acres  of  cinquefofl  seed 
list  year/"  M.  A  receipt,  dated  December  4, 1784,  from  Tasker  to  Dor- 
mia,  lor  llf.  3d.  for  the  tHhe  of  fifteen  bushels  of  clover  seed  sold  Mr.  Allen  ; 
for  the  tithe  of  4}  acres  of  peas,  at  of.,  1/.  2s.  6d.  and  for  three  ditto,  15^. 
«d.  The  following  extract  from  the  vicar's  books:  "1784  to  1735,  Mr. 
Vtec,  I%b.  %\,  eight  acres  of  clover  fed  the  first  part  of  the  year,  and  after 
t»  seed.  The  seed  pays  tithe  to  Mr.  Tasker."  4th.  A  receipt,  dated  July 
M,  It90,  from  Bdmund  Wflliams,  to  John  Dorman,  for  \4s.6d.  in  full  for 
tithe  of  dover  seed  for  the  use  of  Miss  Francis,  who  ^as  admitted  to  have 
htm  then  leeeee  of  the  rectory.  5th.  An  agreement,  dated  April  4,  1775, 
signed  by  tlie  said  Bdmuiid  WiHiams  and  several  occupiers  oi^  lands  in  the 
pirish  of  Dortford,  whereby  Williams  agreed  to  let  to  the  other  parties  to 
the  agreement,  their  tithes  for  the  farms  they  respectively  had  in  the  parish 
•f  Daitlbnl^  they  agreeing  to  pay  yearly  for  the  same  after  the  respective 
ntes  per  acre  mentioned  in  the  agreement,  at  the  end  of  which  were  these 
wofds,  <'  clover  seed,  cinquefoi!  seed,  turnip  seed  in  kind  as  usual.*'  0th. 
Aa  agreement,  dated  July  16, 1776,  whereby  John  Powell  agreed  to  pay  to 
Bdmund  WUliaras  for  each  acre  of  Temple  Farm,  in  the  parish  of  Dartford, 
u  Mows  :  peas,  6t.  an  acre  -,  cinquefoi)  and  clover,  5i.  Od .  -,  clover  seed 
■fter  thrashkkg  to  account  for  :  and  expences  aHowed  for  thrashing*  carry- 
hig  and  deaaing  :  turnip  seed,  or  any  seed  to  account  for  after  cleaning  and 
alk^wiiig  for  as  dover.  7th.  An  agreement,  dated  Jammry  1, 1780,  between 
Bttil  Fhm<H»,  then  lessee  of  the  rectory,  ck  the  one  part,  and  John  Dorman 
si  the  other  part,  whereby  Dorman  agreed  to  pay  to  Francis  for  seven  years 
ftam  the  Mth  December  preceding,  several  rates  or  compositions  by  the  year, 
ID  liea  of  the  great  tithes  which  ^ould  become  payable  to  Francis  for  the 
wteral  titheable  matters  uStet  specified,  which  specification  includes  the  fol- 
lowing item  ;  <^  Fbr  dover  seed  and  turnip  seed,  one  tenth  part  of  the  net 
profit  after  all  charges  deducted^  and  rateably  and  proportionably  for  a  less 
VMtHy,  fitc.^  '  8th.  An  account  delivered  by  the  defendant  Curtey  to  the 
piiintlA,  ae  occupiers  of  lands  in  the  parish,  containing  the  following  item  : 
*'  dover  seed,  twelve  bushels  omitted  last  year  by  mistake  :"  which  item  ap- 
PttMl  to  have  been  afterwards  struck  out.  Ot\i.  The  following  extracts 
fcmi  the  books  of  receipts  of  John  Dorman^  as  agent  to  the  then  lessee  oT 
the  gieat  tithes :  ''  1787,  April  8.  Tb  cash  of  Mr.  Powell  for  tithe  of  hid 
ctover  seed,  81. 12».  fid.  1794,  Mr.  Boniface, two  acres  of  trefoil  seed,  10«.** 

The  documentary  evidence  on  the  part  of  the  defendant  Currey,  consisted 
^>  1.  Aa  office  copy  of  the  emloWment  or  modification  of  the  endowment  of 
^  inearage  of  partford,  dated  29th  July,  1315,  recitiiig  a  former  endow- 
Bent  by  Lawrence  bishop  of  Rochester,  whereby  he  or&ined  the  vicarage 
af  Dartford,  and  endowed  it  {inter  aUa)  in  minutis  dechnis  excepto  fcsno,  and 
•|so  reciting  a  renewed  ordination  or  endowment  executed  by  Thomas, 
bishop  of  Rochester,  on  the  19th  July,  1299,  and  by  the  prior  and  convent 
<)f  RcNDhester  on  the  23d  of  the  same  month,  whereby  the  fonx^er  endowment 
yf^  confirmed,  and  the  vicarage  declared  to  continue  endowed  with  the  por- 
tioas,  oblations  and  obventions  before-mentioned  fbr  ever,  and  by  which  en- 
dowment of  1^299,  the  bishop  granted  to  the  then  vicar  and  his  successors,  a 
house  in  Dartford^  ^^  unci  cum  dttmdfccni  viginti  B;  %tnim  acrarum  prati  vocati 
^yi^e**  Menh  in  paroehid  de  Dertjbrde  pr<edktd/*  as  an  augmentation  of  the 
tticient  endowment :  hy  the  endowment  or  modification  of  the  29th  July« 
^15,  Walter,  archbishop  of  Canterbury,  ordained-,  tha^  the  vicar,  and  his 
^VMwessors  should  have  '*  Mam  deeimam  fosni  provmientem  de  magno  pralo 
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m2m>/*  m  further  ai^^iiieotation  of  the  new  endowment  liiftite  bj  Thimim, 
bishop  of  Rochester^  which  new  ordination  and  endowment  in  every  part 
thereof^  together  with  the  augmentation  and  regulation  niade  by  thai  of 
1315^  was  by  the  last-knentioned  instrument  decreed  to  be  perpetually  ob« 
served.  2.  An  agreement^  dated  September  16,  1720,  entered  in  a  book  of 
orders  relating  to  the  parish  of  Hartford,  whereby  thirty-one  persons  who 
are  described  as  parishioners  of  Dartford,  agreed  with  Mr.  Chambers,  Uie 
then  vicar,  to  acquit  the  vicarial  tithes  of  all  taxes,  rates,  &c  on  condition  of 
his  BOcq>tixig  the  compositions  therein  specified  for  the  several  tithes  enu- 
xnerated,  but  which  enumeration  does  not  include  any  kind  of  seeds.  Then 
follows  this  passage :  **  And  for  all  other  small  and  vicarial  tithes  according 
to  the  value  thereof."  3.  A  brief  appearing  to  have  been  prepared  on  occa- 
sion of  an  appeal  by  Mr.  Chambers  the  former  vicar,  ^against  an  assessment 
to  the  poor's  rates,  and  which  brief  contained  the  following  statement : 
*'  The  vicarage  of  Dartford  consists  of  a  vicarage^house,  &c.  &c.  with  the 
tithes  of  corn  and  hay  in  the  salt  marshes  only,  and  of  two  mills,  &c.  and 
likewise  of  hops,  woad,  wood  and  other  small  tithes.*'  A.  Two  cases  dated 
1721 ,  coming  out  of  the  custody  of  a  former  lessee  of  the  great  tithes,  and 
containing  the  following  statement :  "  By  the  nugmentatwna  or  endow- 
menu  in  1299  and  >915,  the  vicarage  of  Dartford  was  endowed  with  ansall 
tithes,  eic^pt  hay."  6.  Several  entries  in  the  vioar*s  books  of  payments 
and  compositions  for  the  tithes  of  seeds,  of  which  entries  of  paymenta  there 
are  three  in  1720  :  in  1725,  an  agreement  for>a  composition,  entered  in  the 
same  books,  between  Mn  XJhambevs  and  his  parishioners,  which,  after  spe- 
cifying many  kinds  of  tithes,  proceeds  thus  z  *'  The  tithe  of  garden  and  or- 
chard fruits,  -of  seed  -and  roots,  according  to  their  value  or  agreement  with 
the  vicar  :**  in  1929  there  is  one  entry  of  a  payment  for  the  tithe  of  turnip 
seed ;  in  1730,  four  ;  in  17SL,  three;  and  in  1740,  one  simihir  entry  as  to 
turnip  seed ;  in  1787,  one  entry  of  a  payment  for  clover  seed  and  one  for 
turnip  seed :  in  1788  one  for  clover  seed,  and  in  1789  one  for  clover  seed. 

6.  An  agr^ment,  dated  Ist  November,  1734,  between  Mr.  Chambers,  and 
John  and  Henry  Woodin,  whereby  the  Woodins  agreed  to  pay  Mr.  Cham- 
bers 18/.  per  annum  for  the  vicarial  tithes  bf  (inUr  aiia)  all  manner  of  gar- 
jdon  roots,  herbs,  plants,  fruits  and  seeds,  wheresoever  they  mi|^ 
ing,  in  gardens,  orchards  or  fieUls,  within  the  lands  occupied  by  the 

7.  A  copy  (in  the  hand-writing  of  Mr.  Chambers)  of  a  letter,  dated  20th 
Pebniary,  1735,  from  Mr.  Chambers  to  the  rev.  Mr.  Price,  son  of  the  nnr. 
Thomas  Price,  the  immediate  predecessor  of  Chambers,  and  grandson  of 
the  rev.  John  Powle,  the  predecessor  of  Price,  in  which  letter  Chambers  puU 
the  following  question :  "  Do  you  know  or  have  yop  heard  that  all  manner 
of  tithes.great  and  small  in  Salt  Marsh,  containing  444  acres,  are  doe  to  the 
vicar,  and  all  manner  of  small  tithes  without -exception  in  every  other  part 
of  the  parish,  and  that  your  father  and  grandfiather  reoeived  the  same  V* 
And  a  letter  from  Mr.  Price  in  answer,  dated  9th  March,  1735,  as  follows : 
"  I  have  heard  that  part  of  that  444  acres  do  not  pay  tithe  when  used  by  the 
^wner  of  the  land  :  1  believe  that  all  manner  of  small  tithes  in  every  other 
part  of  the  parish  are  due  to  the  vicar,  but  1  cannot  say  that  either  my  lather 
x>r^;randfather  did  receive  all  their  due."  It  appeared  by  the  depositions  of 
several  witnesses  examined  on  behalf  of  the  defendant  Cufrey,  that  there  ace 
no  lands  in  Dartford,  called  King's  Marsh,  but  that  there  is  a  considerable 
xiuantity  of  marsh  land  in  the  parish  besides  the  Salt  Marsh,  which  other 
land  is  Fresh  Marsh,  and  part  thereof  is  held  with  «nd  considered  part  of  an 
estate  called  Dartford  Priory,  which  is  reputed  to  have  been  formerly  a  resi- 
dence of  one  of  the  kings  of  England.  Several  of  the  witnesses  also  deposed 
generally,  that  all  the  small  tithes  of  the  parish  and  all  the  tithes  of  the  Salt 
Marsh  h«d  always  been  reputed  to  belong  to  the  vicar,  and  that  the  vicar 
had  been  in  the  perception  of,  or  hail  entered  into  con^iositions  for  all  the 
small  tithes  within  the  parish  and  the  tithes  of  every  description  in  the  Salt 
Marsh. 

The  defendants  (he  occupiers  proved  by  several  witnesses  that  it  was  usual 

for 
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ibr  fermcTS  to  cut  cloTer  and  otbev  artilldal- grasses  to  gfre  to  their  hoiu 
bandry  horses  in  the  stable  in  the  summer^  instead  of  taming  them  out  to 
feed  :>  that  it  is  more  wholesome  Ibr  the  horses  than  keeping  them  on  dry 
meat  all  the  year,  and. that  it  is  much  more  beneficial  both  to  the  tithe-owner 
and  the  occupier  that  soch  grasses  should  be  cut  green  and  given  to  the  hus- 
bandry horses,  than  eiiten  and  depastured  on  the  land  by  turning  oat  the 
horses,  as  they  trample  down  and  destroy  much  more  than  they  eat :  that 
the  dfcleodants  Sears  and  Solomon  had  no  fiasture  land  except  that  which 
lies  in  Dartford  Marshes,  the  produce  of  which,  as  well  in  its  green  as  in  its 
dry  slate,  was  proved  to  be  not  of  a  proper  quality  for  the  support  of  work- 
ing  horses ;  that  no  iarmers  ever  feed  their  husbandry  horses  with  it,  and 
that  the  marshes  produce  a  quantity  of  grass  called  squirrel  tail,  which  oc- 
casions ulcers  in  the  mouths  of  horses.    There  was  also  the  evidence  oP  se- 
vesal  iivitnesses,  that  during  tiie  periods  in  question  in  this  suit,  all  the  green 
meat  cut  by  the  defendant  Solomon  was  given  to  husbandry  horses  only 
and  necessarily,  and  that  without  it  there  was  not  a  sufficiency  of  proper 
IbofI :  that  all  the  green  meat  cut  by  the  defendant  Sears  was  of  necessity 
given  to  his  husbandry  horses,  there  not  being  sufficient  green  meat  without, 
escept  that  a  small  part  might  have  been  consumed  by  bis  riding  horses, 
whf<4>  were  principally  used  in  his  &rming  business,  and  by  another  horse 
generally  used  ibr  agricultural  purposes,  but  occasionally  driven  In  his  chaise. 
It  was  proved  that  the  defendant  Sparkes  had  no  meadow  land  on  his  fieirm, 
that  he  sold  no  hay,  but  was  obliged  to  buy  com,  straw,  hay,  and  other 
fodder  for  his  husbandry  horses ;  there  was  also  evidence  that  the  green 
meat  cut  by  Sparkes  in  the  parish  of  Dartford,  wa»  consumed  by  his  hus- 
bandry horses  which  were  employed  promiscuously  on  his  lands  in  Dartford  * 
and  Wilmington,  except  tiiat  the  horses  were  occasionally  employed  in 
bringing  coals  from  a  wharf  at  Brith,  for  Sparkes'»  house  in  Dartford,  held 
wHh  his-fitrm,  a  small  part  of  which  coals  might  be  used  for  his  hot-house, 
and  esccept  Uiat  In  1812,  18 IS,  and^l8l4,  they  were  occasionally  employed 
in  carrying  wood  from  Sparkes's  wood-land  in  the  parishes  of  Wilmington 
and  Dsirtford  to  the  towns  of  Erith  and  Dartford :  Uiat  the  green  meat  given 
hy  Sparkes  to  his  husbandry  horses  was  necessarily  and  properly  given,  as 
he  had  not  a  snflBcient  quantliy  of  pasturage,  hay,  fodder,  or  other  food  :  and 
that  although  the  horses  were  employed  by  Sparkes  promiscuously  on  his 
lands  hi  Dvcford  and  Wilmington,  yet  a  larger  quantity  of  the  crops  grown 
in  Wiimington  was  applied  to  tfafe  support  of  the  horses  than  in  proporttoi^ 
to  the  work  done  by  them  in  Wilmington,  and  all  the  crops  grown  by 
Sparkes  in  Wilmington  were  brought  into  the  parish  of  Dartfonl,  and  all  the . 
oats,  hay,  and  fodder  arising,  therefrom,  were  consumed  by  his  husbandry 
horses  in  Dartford. 

Mmftm  and  Raupell  for  tiie  plaintifis.    The  production  of  on  endowment 
18  «^  DO  avail  when  opposed,  by  subsequent  usage.    It  is  not  unusual  for  a 
vicar  to  be  in  the  receipt  of  tithes  of  a  different  description  from  those  men- 
tioned in  his  endowment,  for  by  usage  it  may  be  explained,  or  even  contra- 
dicted.    In  The  Cbasleff  of  Dartmouik  v.  RoUrts  (1),  the  plaintiff's  clainied 
the^tithe  of  hay,  which  was  opposed  by  the  production  of  an  endowment, 
dated  in  1W8,  giving  the  tithes  in  question  to  the  vicar  of  Batley ;  but  it  ap- 
peared in  evidence  that  there  bad  been  an  uninterrupted  perception  of  the 
tithes  of  hay^  by  the  plaintiff  and  her  ancestors  as  far  back  as  living  memory 
could  traoe,  and  the  court  of  king*s  bench  were  of  o|MnioB,  that  the  tithes 
might  be  presumed  to  have  come  into  lay  hands  before  the  restraining  sta>- 
tptes.     In  the  present  case,  it  is  shewn  that  the  vicar  has  not  been  in  the 
constant  habit  of  receiving  the  tithes  of  seeds,  but  that  they  have  been  re- 
enved  by  the  reetor }  it  cannot  mdeed  be  proved  by  constant  and  regular 
leeeiptSji^for  dover  is  not  a  regular  production  cultivated  every  yeilr,  but  it  is 
provedthat  in.l7S^,  the  rector's  right  to  these  tithes  was  acknowledgcid 
in  the  books  of  the  vicar,  making  an  entry*again$t  his  own  interest,  and 
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there  do  not  ap|iear  more  than  two  or  three  insAwoea  is  which  Ibe  ▼uauriuM 
receired  the  tithes.    The  .fact  of  the  vicar  hl&vi^  tfiaoe  fteeadowment  ac- 
quired a  right  to  the  com*tithe9  oif  the  Salt  Bfarah,  coupled  witf^  the  {lercep- 
tion  of  tithes  of  ^eeds  by  the  vicar,  alfords  satiafiioUMy  proof  by  usage  of  an 
exchange  between  the  rector  aod  Uie  vicar.    The  eatfiression  *'  the  seed  paya 
tithe  to  Mr.  Tasker/'  in  the  receipt  of  112 1>  shews  ao  actiial  payment  to 
the  lessees  of  the  rectory  ;  the  faroaers  imve  m  many  iostaaces  entered  into 
agreements  to  compound  for  this  tithe  With  the  lessees  of  the  reetoi^  :  and 
the  present  vicar  in  Qompouading  with  the  f^aiatiffs  for  other  tithcS}  ac- 
counted tQ  them  for  clover  seeds,  striking  out  ttie  item  coataining  a  chaj^ 
for  the  tithes  of  those  seeds,  aot  unadvisedly,  but  because  he^  did  aet  think 
himself  entitled  tQ  receive,  it.    {RicItaroS,  C  H.  observed,  that  this  ip^ghfc 
be  a  mistake,  or  the  tithes  migbt  hav«  been  paid,  and  that  he  ilid  not  feel 
the  weight  of  the  argument]    The  wt^rds  *'  aa  U8«al>.'*  ia  the  agveemeat  of 
1775,  shew  what  had  been  the  previous  castom  as  to  fte^  tithies  :  there  ia 
no  sum  set  opposite  these  particuhir  articles,  they  are  to  pay  tithes  in  kiM« 
As  to  the  tithes  (tf  green  fodder,  if  a  paHy  claims  aa  eaEeaaption  ff'am  pay^ 
ment  of  tithes  of  this  description,  he  must  shew  that  the  grem  fodder  was 
necessary  for  his  horses  employed  in  hasbsftidry  $  aad  the  reason  of  the  ea* 
emption  is,  that  the  parson  deriTcs  a  beneflt  from  the  ^labour  of  the;hoiaea^ 
and  Ihe  paxty  setting  up  the  exemption  mast'^w  that  the  paraen  has  the 
benefit^   This  has  been  decided  as  to  horses  vbed  in  the  norCh  of  Eagland 
for  carrying  lead,  their  food  having  been  recently  held  not  to  be  eaemptfhNb 
tithes  ;  and  the  same  rule  applies  to  coach  and  pl^aamre  horses.  If -it  appcjira 
doubtful  whether  there  is  sufficient  other  fodder,  the  cdurt  has  de<dei«d  it 
matter  of  enquiry  $  bvtif  tbereis,  as  in  the  present  caee,  anadinisaiOBOfthe 
sale  of  hay,  that  circumstance  of  itself  shews  a  sufficiency  of  fpdder,  and  *en* 
titles  the  plaintiffs  to  an  account.    The  caae  6f  MatUell  v.  iViure  {1)^  baa 
settled  the  law  on  this  subject,  and  the  only  question  is  whether  die  iMti 
is  not  satisfied  at  once  with  the  evidence.    When  a  iFarmer.  giviss'ffreea  food 
to  his  horses  and  /sells  hay,  it  is  evidence  that  he  has  snffieieat  fodder;  it 
therefore  seems,  that  in  cons^aence  of  the  admission  of  the  sate  of  hay> 
it  will  not  be  necessary  to  make  the  enquiry  made  in  MoMeU  v.  Paine,  aa 
to  there  being  or  not  sufficient,  fodder,     in  that  case  the  defence  wis  that 
ten  or  twelve  acres  were  cut  for  the  necessary  svippoit  of  the  h^lsbeiMby 
cattle,  and  the  court  said,  that  there  avast  be  an  enquiry  aa  to  that  pbiot. 
In  this  case  one  defendant  htuLa  riding  hdrfiie,  add  another  had  houses  Wtiieh 
were  used  for  other  purposes  than  hu8(bifndry,  as  drawiag  Wood,  ooals^  &c. 
In  Thorpe  v.  BendhweM  (2),  agistment  tithe  was  decreed  for  isoaeh  hhcscs; 
and  although  in  Underwood  v.  Gibbon  {3),  it  is  sikki,  that  (MUidle*hor80B  shall 
pay  ne  tithes,  the  reason  is  not  satisfactory. 

DauncBy,  "Hall^  and  ^bercfomby  for  the  d^elidafttir.  The  tsear'a  right  to 
.  small  tithes  generally,  is  not  disputed  by  theplaintia^  aad  it  is-slsoi  adaut- 
ted  that  he  is  entitled  to  the  f;reat  tith^  of  a  patticiitar  spot  caMed  Dartfovd 
Salt  Marsh.  The  endowment  gives  him  the  tithes  of  hay  in  the  €att  Itfarah, 
and  tlie  tithes  of  hay  of  21  actes  called  King's  Mardi.  ^e  argumieatibr 
the  plaintiffs  is,  that  the  pkinOffs'  right  to  the  tithea  of  ^eeds  is  in  oonoe- 
quence  of  the  vicar  having  become  entitled  to  the  corn-ltthes  of  the  6tit 
Marsh  before  the  time  of  legal  memory.  But  if  this  had  tak^  place  before 
the  time  of  legal  memory,  it  wotdd  have  appeared  on  Hie  ^ndoWlnent ;  it 
could  not  be  by  prescription,  for  hrtifidalgntsom  are  of  modean  introduction. 
It  is  incumbent  on  the  pkintilDi  to  show  how  they  becsune  entitled,  for  al- 
though a  vicar  can  claim  only  by  endowdiedt,  yet  when  an  endowment  is 
produced,  the  onus  is  on  the  rector.  Tha  fact  of  the  vicat  having  the  com 
tithes  of  the  Salt  Mafsh  affords  no  rdasoaforpfeattoling  thai  he  gave  tip  the 
tithes  of  seeds  to  the  rector ;  it  is  jtiore  prbhable  that  the  vicar's  ^posaeasion 
of  the  corn-tithes  was  in  oontequcMSe  of  his  giving  ap  the  hayHlthes  of 

Kii^a 

(1)  Past,  Atld.  44S.     ^nte,  p.  193. 

(2)  3  Wood,  38.    3  Bura*t  Ecd.  Um,         (B)  Buiib.3.    AMt^  vol,  1.  p.  727. 
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King's  MarBb^  a  spot  which  camiot  imteed  bow  be  traced*  but  U  is  proved  1811f. 
tluit  there  we  marsh  lands  in  the  parish  out  of  which  the  descrtptioa  may  he  dorman 
Mtiafieii.  As  to  the  perceptkm  by  the  rector»  it  was  held  ia  Clarke  t. 
Simpler  (l)y  that  where  a  vicar  was  endowed  with  all  small  tithes,  he  was 
entkled  to  the  titties  «^  seeds  of  artificial  grasses^  although  it  appeared  that 
-the  taiipit>priBtor  had  heeii  hi  the  perception  of  them  from  their  first  intro- 
duction into  the  kingdom.  ^  in  Cwrtwngki  ▼•  Ba^  (%),  which  was  a  suit 
^7  a  vicar  Ant  the  tithes  of  dorer  seed  and  rye-grass  seed,  which  had  always 
theretofore  been  received  by  the  impropriator^  and  the  vicar  proved  tbut  he 
had  always  received  all  other  small  tithes,  the  court  were  of  opinion  that  the 
tithe  in  qnestioa  was  a  small  tithe,  and  that  at  the  time  of  the  appropriation 
it  was  impossible  lor  a  Reservation  to  be  teade  of  this  sort  of  tithe  to  tbe 
rectory^  hecaoiK  artificial  grass  had  been  but  latdy  introduced  into  Uie  king- 
•dom,  and  couki  not  be  ia  coatemplatk>n  when  the  appropriation  was  made. 
And  ia  Jeremy  v.  fiSfraagwsajfw  (9),  an  account  was  decreed  to  the  vicar  of  the 
tMMS  of  clover  seeds  i^ainst  the  impropriator  and  occapiers,  although  there 
was  evideaee  that  #lieh  tithes  had  been  paid  to  the  impropriator  under  a 
Biistidcen  notion  that  the  seed  followed  l^e  nature  of  the  grass.  All  these 
anthorities  shew^  ^ut  whether  there  be  an  endowment  or  not,  if  the  vicar 
has  the  smian  tithes  generally,  the  pereeptioa  of  the  impropriator  will  not 
savail^  iwt  the  tithes,  if  of  new  articles,  must  Mlow  the  right,  for  such  ar- 
•tleles  eould  not  be  an  object  of  exeeption.  In  The  Vicar  of  KeUmgUm  v. 
XViatCy  CMege^  Ctmibtrhige  (4),  which  was  a  suit  ibr  agistment  tithes,  it  ap- 
peared that  the  tithes  in  question  had  heen  paid  to  the  rector  for  fifty  years 
last  paet,  bm  that  befove  that  time,  vU^  sixty  years  ago,  this  species  of  tithe 
was  paid  to  two  vicars,  and  PAaKSa,  C.  B.  observed,  that  tliere  had  been  an 
vsnipatlon  on  the  vtcar  for  the  last  fifty  years,  and  the  oouit  decreed  in  £a- 
'vour  of  the  vicar.  The  evidence  in  the  present  eaae  amounts  to  no  more, 
nor  indeed  to  so  much  as  the  evidence  in  the  cases  cited.  Some  of  the  pay- 
anents  to  the  rector  were  made  b^hre  it  was  decided  that  tithe  of  seeds  is  a 
small  tithe,  which  was  not  settled  till  the  case  of  WallU  v.  Paine  <6),  de- 
itaroBined  vi  1788.  As  to  the  tithes  of  green  ibdder,  it  wad  contended,  that 
this  is  a  daiyi  for  an  aristttettt  tithe.  If  the  artide  be  cut  green,  it  is  as 
■andi  exempted  as  if  tdcea  by  the  month  of  tbe  aaimal.  There  is  no  doubt 
that  if  given  to  {dough  cattle' it  is  exempted :  this  seems  to  have  been  one 
of  the  pohits  deteniAaed  in  Cottyer  v.  Home  (6).  >Bot  it  is  said,  that  here 
this  was  not  done  neoessaril^ ;  tat  the  defendants  have  alleged  and  proved 
that  there  was  not  a  svffideney  jof  wholesome  food  without  it,  for  tl^  pro- 
dnce  of  themar^ves  has  heen  clearly  proved  to  be  unwholesome,  aod  unfit 
^Mr  agitodtnral  horses,  and  that  it  coiild  not  with  prudence  he  given  to  horses 
ao  employed.  The  saddle  horse  which  belonged  to  one  of  the  defendanlK^ 
'was  gonoraUy  used  in  hia  fiurming  business,  and  another  horee  was  occa- 
eiaoally  employed  in  drawing  a  chaise ;  hut  aoeording  to  PothxU  v.  May  (7) 
and  VtidenoooA  v.  GMm  (8),  Mpstment  tithe  is  not  due  for  saddle  horses 
«r  hoiees  iused  merely  for  pleaaure.  As  to  the  drawing  of  lime  for  lOa 
-yards  by  some  of  «he  horses,  it  is  dear  that  mere  oocasioaiil  acts  will  not 
itake  away  tbe  eaettipfiDn.  The  true  criterion  in  these  cases  is,  whether 
tliete  is  any  fraud  on  the  part  of  the  occupier :  in  the  present  case  it  is  clearly 
•shewn  tha^  the  green  food  was  fiiiity  given  to  horses  employed  generally 
for  agricwltaral  purposeB>  and  that  there  wae  not  sufllciem  food  without  it> 

dHartia,  in  reply,  it  may  be  admitted,  tha»  notwithstanding  the  common 
law  right  of  a^rector,  an  e^owment  is  pHund  facie  xm  answer  to  his  daim  ; 
:but  with  this  qualification,  either  that  usage  has  gone  along  wil^  tl^  en- 
dowment, or  that  tliete  is  an  entire  dbsence  «of  all  usage.  In  nhe  present 
ease  it  is  kss  extraordii»ty  that  the  pieces  df  et^dence  sliould  he  few  in 

ntsmhier, 

m  jfiOty  p.  3Ift.  '(fi)  4  Wo&Af  449.    3  Aostr.  954.    ^/O^ 

'(2)  jmuefp.^2U  p.  413. 

<3i)  Po$t,Add.  (7)  1  Bulst.  171.    Ante,  Tol.  1.  p.  199. 

(4)  I  W'tls.  170.    j^ttie^  p.  106.  (8)  Banb.  3.    ^nfe,  vol.  1.  p.  727. 

(5)  Cooiyki's  Rep.  633.    ^hSc,  p.  67. 
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1817.  immber,  than  thai  any  one  receipt  should  be  preserved.  Batmtrs  are  Adt 
ooEMAK  in  the  habit  of  keepitig  their  receipts,  but  generally  consider  them  as  waste 
paper  3  on  the  other  hand,  the  vicar  has  a  direct  interest  in  preserving  his 
books.  The  evidence  for  the  plaintiffs  is  stronger  than  that  for  the  defend- 
ants. It  is  said  that  the  paymento  of  tithes  of  seeds  might  have  been  made 
before  the  case  of  WaUu  v.  Paine (l),  which  decided  that  they  are  small, 
tithes.  But  what  is  the  evidence  subsequent  to  that  period }  In  and  alter 
1770  there  are  receipto  for  and  agreements  relative  to  the  Uthes  in  question^ 
and  there  is  a  tithe-collector;  this  is  done  openly,  and  it  shews  that  the 
parish  understood  that  the  rector  had  a  right  to  these  tithes,  l^be  words 
"  clover  seed,  cinquefoil  and  turnip  seed  in  kind  as  usual,"  in  the  agree- 
ment  of  1775,  shew  that  the  vicar  could  not  hav^  been  entitled  to  4hese 
tithes,  for  if  he  had,  the  rector's  tithe-gatherer  could  have  no  right  to  d^ 
with  them.  Although  the  book  of  1725,  ^ven  in  evidence  by  the  vicar, 
mentions  turnip  seed,  yet  nothing  appears  to  have  been  received  on  that 
account.  There  is  no  proof  of  perception  of  the  tithes  of  seeds  generally. 
The  cases  of  Ciatke  v.  SUipier  (2),  and  Jeremy  v.  Strangewajf*  (3),  do  nqt 
<ipply»  for  the  plaintiffs  here  do  not  claim.it  as  a  rectorial,  but  as  a  vicarial 
tithe.  As  to  the  tithes  of  green  fodder,  tares  are  a  great  tithcr  and  when 
cut,  are  not  altered  in  their  nature,  and  will  i)ot  be  made  an  agistment  tithe. 
Therefore,  althou^  it  be  admitted  that  husbaudry  horses  are  exempt  from 
agistment  tithe,  it  does  not  follow  that  green  tares  will  be  exempt  when 
given  to  husbandry  horses.  Both  on  authority  and  principle,  horses  kept 
merely  for  pleasure  cannot  be  exempt.  Farming  horses  are  only  protected 
in  case  the  food  given  to  them  is  necessary  for  their  sustenance,  and  the 
owner  has  no  other  3  but  the  farmer  will  not  be  permitted  to  avail  himself  of 
this  privilege  so  as  to  defeat  the  claim  to  tidies.  The  real  question  is,  wher 
ther  the  articles  given  are  tiiheabtei  and  whether  the  party  is  within  the  ex- 
emption. That  was  ihe  view  the  court  took  of  the  subject  in  ManieU  r. 
Paine  (4),  and  there  is. every  reason  to  support  that  caae  for  the  preventiou 
of  fraud. 

KiCHAXDs,  €.  B.  In  questions  between  rector  and  vicar,  the  rector  is  not 
entitled  to  an  issue  unless  the  court  entertains  a  doubt.  They  are  usually 
questions  depending  on  the  construction  of  the  endowment.  It  is  dear  in 
the  present  case,  that  the  vicar  has  received  the  tithes  of  all  seeds»  but  it  is 
insisted  on  the  part  of  the  rector  that  .an  exchange  has  taken  place,  whereby 
the  vicar  had  something  given  to  him  in  lieu  of  the  tithes  of  seeds.  But  of 
such  an  exchange  no  evidence  whatever  has  been  adduced,  nor  is.  there  any 
reason  for  supposing  that  it  ever  took  place.  The  rector  comes  now,  ad- 
mitting that  he  once  granted  the  tithes  to  the  vicar,  and  claims  them  in  op- 
position to  his  own  grant.  It  is  incumbent  on  him  to  prove  his  case.  He 
shews  by  some  evidi»ice  that  in  the  year  1731,  a  receipt  was  given  for  the 
tithe  of  cinquefoil  seed  ;  but  in  the. same  receipt  there  is  .an  acknowledg- 
ment that  the  rector  had  received  the  tithes  of  peas,  to  which  latter  it  is.  adr 
mitted  the  vicar  is  eotitled,  yet  they  were  then  received  by  the  rector ;  so 
that  the  receipt  of  1721  proves  too  mueh.  After  1721|  no  other  receipt  oc- 
curs till  the  year  1734,  when  there,  is  a  receipt  for  the  tithes  of  clover  seed 
as  paid  to  Tasker,  and  in  1770  a  similar  receipt  by  Williams.  Inl775  there 
is  an  agreement  by  Williams  for  the  tithes  of  clover-seeds»  cinquefoil  and 
turnip  seed,  the  latter  of  which  are  not  claimed  by  the  rector :  this  instru- 
ment therefore  proves  too  much.  In  177<j  there  is  an  agreen^ent  whereby 
Williams  agrees  to  accept  a  composition  for  dover  .seed,  turnip  seed,  or  any 
seed,  which  shews  that  the  lessee  of  the  rectory  then  .claimed  the  tithes  of 
every  description  of  seeds.  This  instrument  therefore  cannot  be  relied  on. 
In  the  absence  of  any  explanation  of  the  p^per  .signed  by  Mr.  Cuney  in  1809, 
in  which  the  item  relative  to  seeds  appears  to  have  been  struck  out,  I  can- 
n(7t  consider  it  as  provipg  any  thing.  It  is  well  known  that  it  was  for  a  ooa- 
siderable  time  matter  of  doubt  whether  the  tithe  of  seeds  of  clover  and  other 

grasses 

(1)  Com.Rcp.  633.    Mtc,v.67.  (3)   Poai^AtUU 

(2)  Ante,  p.  212.  (4)  Post,  AM, 
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gtBSBen  was  a  great  or  a  small  tithe,  and  there  are  many  cases  in  which  1817. 
payment  of  it  to  the  rector  lias  heen  held  not  to  operate  to  the  prejudice  of  dormait 
the  rights  of  the  vicar.  The  evidence  adduced  by  thie  vicar,  th^it  the  tithes 
of  all  seeds  belonged  to  him>  though  not  very  distinctly  given,  is  yet  evi- 
dence. When  the  rector  has  by  the  endowment  clearly  given  the  tithes  to 
the  vicar^  and  now  says  they  have  been  given  back>  I  expect  him  to  esta- 
blish his  case  by  v^  clear  and  satisfiictory  evidence.  I  think  he  has  not 
made  out  snch  a  case,  and  therefore  as  against  the  vicar  and  the  defendant 
Warde,  (against  whom  the  tithes  of  seeds  only  are  claimed)  the  bill  must 
be  dismiased  with  costs. 

With  respect  to  the  other  question,  the  Lord  Chief  Baron  in  the  course  of 
the  argument  intimated  his  opinion  that  the  occasional  employment  of  horses 
for  riding  would  not  take  away  their  exemption  as  husbandry  horses :  and 
on  a  sobaequent  day  his  lonlship  observed,  that  on  a  perusal  of  the  evidence, 
be  did  not  think  it  sufficiently  strong  to  warrant  a  decree  for  an  account  of 
the  tithes  of  green  food  without*  further  enquiry,  but  that  as  the  plaintiffs 
stood  in  the  situation  of  rector,  they  might  have  an  issue  or  an  action  on 
thb  part  of  the  case :  and  the  cause  stood-  over  as  to  this  point,  that  it 
might  be  considered  by  the  counsel  on  both  sides  what  would  be  the  most 
effectual  mode  of  trying  the  question  (I). 

(1)  Sec  Oomuji  v.  Sem-t,  pott,  Hll.  1819.' 

£•  57  Geo.  3.    1817.    Scacc.  ^ 
Sofiders  v.  Lengden  and  others.    [4  Price^  1170     ^  Wils.  Excb.., 

Rep.  54. 

THB  plaintiff,  who  was  rector  of  the  parish  of  WoUaton,  (Nottingham,)  The  court  will 
.  filed  this  bill  against  the  defendants  as  occupiers  of  certain  lands  called  bo^  °>*ke  a  de- 
Sempringham  Lands,  (being  without  the  parish  of  Wollaton,)  for  an  ac-  ^^l*^ 
count  and  payment  of  tithes.  clairoing  tithes 

The  bill,  after  setting  out  the  plaintiff's  alleged  title  to  a  moiety  of  the  in  kind  of  lands 
tithes  of  corn,  grain  and  hay  of  the  isaid  lands,  formerly  part  of  the  posses-  '^'^^^^Tf^ 
sioos  of  the  master  prior  and  convent  of  the  monastery  of  Semprihgham,  Jf'^^fop 
in  the  county  of  Lincoln,  and  stating,  that  on  a  suit  (Kendall  v.  Hardinge)  many  years  re- 
instituted  by  a  former  rector  for  the  tithes  of  certain  ^ands,  &c.  within  the  ceiled  a  money 
manor  of  Bmmcote,  called  the  Semprlngham  Lands,  and  for  the  purpose  payment  by 
of  compellmg  the  then  defendant  to  set  forth  the  bounds  and  limito  of-the  "^^-^^^^^^ 
sakl  lands,  an  issue  was  directed  to  be  tried  by  action  of  debt^  under  the  2d  (J^  ^i^  ^^^ 
£dw.  6,  whereon  a  verdict  was  recovered  by  the  plaintiff  (the  their  rector)   grant  acom- 
for  the  snm  of  6J.  the  treble  value  of  the  tithes  i  and  that,  upon  the  further  mitaion  to  as- 
hearing,-  a  decree  was  made  against  the  defendant  for  the  payment  of  the  f^^*^!^  f 
tithes  demanded  by  the  bill;  (for  the  last  four  years })  and  that  a  commission  mch  lands 
should  issue,  to  set  forth  such  of  the  said  lands  as  sbquld  be  proved  to  have  witbont  a  pre- 
been  in  the  defendant's  occupation  for  such  time,  and  to  ascertain  the  value  vioos  inquiry  liy 
of  the  moiety  of  the  tithes  taken  away  by  the  defendant  during  that  period ;  ^  ^'^ut^^ 
and  further  stating,  that  all  matters  in  dispute  touching  the  premises  being  ^ji^d^i.  ^ 
afterwards  referred  between  tbem,  the  commissioners  named  in  a  certain  plaintiff  is  en- 
Gommiasion  for  the  examination  of  witnesses,  &c.  ultimately  awarded,  by  titled  to  anv, 
their  award  dated  lOth  October  l(f7!l,  the  snm  of  8<.  to  be  paid  to  the  then  ^^  ^^i^^ 
phiintiff  on  a  day  subsequent,  for  the  said  tithes ;  and  that  the  defendant  should  ^'^Afonner  de- 
also  pay  the  plaintiff  yearly  thereafter  the  sum  of  40s.  during  the  continuance  cree  in  farour 
of  the  plaintiff's  incumbency,  in  lieu  of  all  tithes  of  the  said  lands ; — and  of  a  prcoetfing 
that  the  now  plaintiff  had  given  the  present  defendant  notice  of  determining  ''^^»  ^  ^ 
the  said  composition  of  40«.  per  annum:  charged  that  the  defendant  preten-  ^dbrhi    onV 
ded  that  the  l>oundaries  of  the  said  lands  had  become  so  altered  as  not  to  be  iune  ander  It 
capable  of  being  now  specifically  ascertained,  and  that  .the  sum  of  40s.   a  will  not  pre-  ' 

year  paid  by  the  defendant's  predecessors  for  so  long  a  period,  was  in  its  ^^^  ^®  >^ 

^  ^wAa-in  cetdtyofanew 

ever  since  that  decree  and  vcftlii^,  the  suceeeding  rectors  haire  negleicted  to  take  advantage  of  the  letalt  of 
thetomer  tuit^  and  reonvcd  the  same  composition  as  vat  paid  berore  that  decree  and  rcnUct. 


LVHBDIV. 
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IB  It.        brigin  a  charitAble  donation  ;  wftereas  tbe  defendant  Longden  had  in  his 
tA^DBBi       possession  or  power^  documents  fVom  which  the  true  botindaries  and  extent 
of  the  said  lands  might  be  ibade  to  appear,  and  the  said  suni  of  40f .  was  a 
temporary  composition  paid  in  Ken  of  the  said  moiety  of  the  tit^  of  the  said 
lands.  Therefore  the  plaintiff  now  prayed,  diat  the  defendant  Lotigden  might 
•produce  and  leave  all  such  documents  in  the  hands  of  his  clerk  in  oonrt } 
and  that  he  might  iset  forth  and  discolrer  the  specific  lands  or  fields  called 
or  known  (or  formerly,  &c.)  by  the  name  of  Senlpringfaam  Law^,  in  Bnun- 
^ote  aforesaid,  out  of  which  the  said  tithes  wete  thentofore  taken  -,  and  (if 
tbey  could  not  now  be  specifically  ascertained,  by  reason  of  their  having 
■been  suffered  to  become  altered,)  that  a  ccnnmisdDn  might  be  issued  for 
the  ptitrpose  of  ascertaining  and  distinguiBfaing  the  same,  or  of  aUotting  a 
fair  equivalent. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  tiie  lands  called 
l^eAipringhsiB  Lands,  and  6f  the  plaintiff's  right  to  demand  the  portion  of 
tithes  clfldmed  by  hilu  in  respect  of  them  ;  or  that  he  knew  whether  the 
payment  of  the  4ds;  was  a  composition  ;  or  whether  it  had  ever  been  paid 
to  ^e  plaintiff  or  his  predecessors  before  the  10th  October  1672 ;  or  wheti 
it  was  first  paid ;  or  from  what  origin  it  arose* 

The  plaintiff  put  in  as  evidence  <  besides  the  depositions  of  witnesses  who 
spoke  to  the  unifonn  payment  of  the  4<)#.)  the  ecclesiastical  survey,  26th 
Hen.  8.  and  the  ministers  accounts  32  Hen.  8.  ;  wherein,  among  the  rec- 
torial possessions  of  WoUaton,  were  noticed ''  tithes  4n  Bramcote,'*  and  cer- 
tain terriers  from  1601  to  1781.  By  fbe  first,  plaintiff's  predecessors  were 
stated  to  be  entitled  to  a  portion  of  the  tithes  of  Sempringham  Lands  in 
Bramcote  ;  and,  by  the  others,  that  that  tithe  had  been  compounded  for, 
for  4^. 

Mar^,  and  Dowdcsweil,  for  the  pliuntiff,  (having  detailed  the  case,  and 
comonented  on  the  evidence,)  snbmitted,  tiiat  the  former  dcicree  and  verdict 
had  removed  much  of  the  plaintiff's  difficulty  in  this  cases  and  as  the  money 
paynlent  had  been  dearly  proved,  maA  there  was  no  defence  of  modus  set 
^,  lihe  right  to  tithes  was  estafaiilhed  in  the  plaidtiff,  and  he  was  therefote 
lentided  to  have  a  decree  according  to  the  prayer  of  the  biU  }  or,  at  least, 
t'hat  the  commission  should  be  granted,  and  that  Hke  defendant  might  he 
decreed  io  famish  the  docnments  required  of  him. 

Oktrke't  lor  the  defeBdant>  contended,  that  the  plaintiff  had  not  snfficieatlfr 
fnade*oat  his  case  to  soslain  his  present  demand,  or  to  call  on  the  defendant 
to  answer  it ;  that  tbe  onus  lay  entirely  on  him,  and  nndl  he  had  given 
some  better/evidence  of  his  allied  right  than  he  had  done>  thecouH  ooght 
not  to  grant  a  commission  on  a  speoalaetive  inquiry,  which  might  eventually 
turn  out  to  be  nugatory.  As  to  the  former  decree  in  fovonr  of  the  plain- 
tiff^ predecessor,  its  not  being  acted  ^n  shewed  that  it  was  not  conclusive. 

ilicliAaos,  Chidf  Baron  (dispensing  with  fmtiier  argument  on  the  part 
cff  the  defendants).  1  have  long  ago  felt  the  difficulties  in  the  way  of  tbe 
plaintiff  to  be  so  great»  that  i  canndt  bring  myself  to  decree  any  pact  r«f  ^te 
prayer  of  tbe  bill  without  first  directing  an  issue ;  for  I  feel  that  the  inter- 
vention'of  a  jury  is  necessary  here ;  and  I  cannot  order  a  commission,  nn- 
icAsl  can  consider  the  plaintiff  entitled  to  an  account  of  the  tithes  sought  on 
the  lands  in  (piestion,  Which  at  pre^exft  I  do  not.  1  admit  the  effect  of  the 
formier  decree  and  judgment,  and  the  parties  tliemselves  do  net  appear  to 
have  quarrelled  with  the  verdict ;  but  then  i  have  no  evidence  before  me, 
accounting  for  the  long  subsequent  acquiescence  in  the  payment  of .  forty 
shillings.  That  alone  is  sufficient  to  .render  the  decree  and  verdict  moon- 
closive,  whatever  might  have  been  the  effect  of  them  at  the  time  ;  and  i 
snust  now  consider  that  the  laiid^Waer  has,  notwflllhstaitding,  smtae  d^tfence 
to  jnuke.  In  the  presiftii  instkice,  too,  it  4s  the  business  of  th^  plaintiff  to 
iliake  out  his  case  satisiadtorily ;  for,  as  the  lands  are  not  in  his  parish,  he 
lis  not  standing  on  his  common  law  right  as  rector*  On  the  contrary,  the 
common  law  is  against  bim  hsre^  for  he  is  himself  onl^  a  {lortiotiist^  even 

if 
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if  fae  slranM  snbstanlilite  Uus  claim*    Thea,  iia  to  that,  it  is  perfectly  dear        iH17. 
tiiat  Hk  teetore  hsre  alwii3rs  been  paid  the  siiin  of  forty  fthilliugs,  and  that       aandbrs 
is  admitted  by  tiie  defendant;    Now>  if  they  tiad  the  power  at  any  time  of      ^.q^^dk^. 
enlarg^g  that  payment,  by  treating  it  as  a  composition  for  the  tithes,  it  is 
certainly  mery  singvlar  that  ikej  shoitld  never  have  don^  so,  and  particularly 
when  tlie  fbimer  rector  might  have  had  the  tithes  in  kind,  if  he  had  chosen 
to  follow  up  the  decree.    I  expected,  timprefore,  that  that  would  have  been 
flccounlM  for,  hf  thfe  plaintiff  showing  some  8ub8e4uent  agreement.     He 
has  not  done  so,  however  $  mid  therefore  I  eannot  decide  .  conclusively  .on 
Ids  r^fats  without  an  issue,  which  I  shall  direct*  as  less  expensive  and 
l&aardonK  than  an  aclaoo  on  the  statute. 

It  mudt  be  to  try  generally,  whether  the  plaintiff  is  entitled  to  any  i|nd 
wloit  tithes,  arising  out  of  any  and  whatlaads  in  the  defendant's  occupation  $ 
and  the  ... 

GMts  and  further  directions  reserved. 


T"J 


T.  57  Geo.  3.    1817.    Scacc. 
'Bennett  v.  Skefingtony  Bart,  and  others.    £4  Price,  148.]    Dan.  10. 

lis  was  a  bill  Bled  by  the  rebtor  of  Skeffiogton,  in  th^  county  of  Leices-  To  establish  a 
ter^  against  the  defeudants,  as  owners  and  occupiers  of  land,  &c.  within  defence  to  a 
the  parish,  for  an  account  and  payment  of  tithes.  hill  Ibr  dtha. 

The  defendants,  by  their  answer,  set  Up  a  defence,  that  the  lands  were  ^^^I 
covered  by  a  composition  real  of  40/.  a  year,  payable  half-yearly,  from  be-  deoM  mint  be 
fore  the  I3ih  £liz.  in  lieu  of  all  tithes.  glrtn  that  an 

That  defence  was,  in  effect,  put  on  this  record,  to  try  the  question  of  its  HTy>^tln 
validity  in  the  present  form;  the  defendants  having  &iled  before,  in  the  ease  of  Sfrerai  "3l** 
Bennett  v.  NmLe  ( 1),  in  establishing  a  defence  founded  on  the  same  payment^  pfoper  parties, 
which  they  set  up  as  a  modus*    On  that  occasion  (as  appears  by  the  report  once  existed  i 
of  the  case  in  Wightwick,)  the  plaintiff  destroyed  the  presumption  of  the  and  it  is  not 
payment  having  immemorially  existed,  l)y  showing  the  origin  of  the  pay-  "^^Suirthe 
ment  by  evidence  (laid  before  the  court  by  the  plaintiffin  thai  suit)  In  a  cause  Lyment  oom- 
-between  parties  In  the  same  character  as  these,  and  litigating  the  right  ta  qienced  prior  to 
ttthea  In  the  same  parish,  which  was  broi^ght  to  a  hearing  in  the  lOth  of  p  Elix.,  and 
Anne^ — that  one  hundred  and  fifty  years  before  that  time^  the  then  rectof  ted\nMi"**°c^ 
made  «n  agreetnient  with  the  pitoprietors  of  a  certain  indosure  for  a  oompo-  ,„«„(  whi^  * 
Bition  off  40{.  a  year,  in  lieu  of  all  tithes.  might  have 

The  present  defence  Was  proposed  to.be  supported  by  similar  evidence,  been  .by  parol. 
and  other  testimony  of  the  existence  of  the  same  .payment  for  so  long  a  pe- 
riod, and  of  its  having  been  considered  as  a  composition  reaL   , 

F<mblangue,  Martin,  and  Dawdeswell,  £or  the  plaintiff,  contended,  that  un- 
less the  defendants  could  carry  their  dise  further,  and  show  that  such  pay* 
ment  had  been  agreed  on  as  a  composition  real,  by  giving  in  evidence  at 
least  some  trfices  of  the  exiftence  of  sUch  a  deed,  that,  although  on  the 
former  occasion  (Bemtett  v«  \Ncaie)  the  court  did  not  actually  decide  the ' 
cause  on  the  question  of  the  defence  of  a  composition  real,  yet,  fron^  what 
fell  from  the  bench  in  the  course  of  their  delivering  judgment^  it  was  to  be  ' 
collected  that  thait  defence  was  untenable  on  such  evidence. 

[RicBABDs,  C.  B.    That  proposition  is  too  clear  for  tfirgunient.] 

i>aitiiei7,  Old  Boider,  for  the  defendants,  distinguished  the  defence  set  up 
in  the  case  of  Bennett  v.  Neaie,  which  was.  a  modus,  from  the  present,  which  • 

was  a  composition  real.  They  submitted,  that  the  court  had,  on  that  occa-  < 
sion,  expr^sly  guarded  against  being  considered  as  having  decided  the  ques- 
tion of  the  validity  of  the  defence  of  a  composition  real,  and  had  confined 
themselves  entirely  to  the  question  of— ^whether  the  payndent  eould  be  set  up 
as  a  modus, — which  they  held  it  could  not,  on  the  very  ground  on  whioh  iv 
is  now  contended  that  it  is  a  good  composition  real  *,  nameljr,  that  the  origin 
of  the  payment  w(i8  proved  to  have  been  an  agreement  for  a  composition 

l;»efore 
(1)  Wigbtw.  334.    jtnU,  p.  630, 
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1817.        before  the  13lh  Eliz.    That  being  admitted,  it  liausi  be  now  premmied  to 
bbxiiiett'      have  had  all  the  neceiisary  requisites  which  go  to  eOecttiate  raeh  an  agree-^ 
ment,  although  the  deed  cannot  now  be  produced^  or  any  evidence  g^ven  of 
its  specific  contents. 

At  all  evencsy  the  defendant  will  have  laid  sufficient  befbrethe  court  to  in*, 
doce  them  to  grant  him  an  issue,  to  try  the  nature  of  a  {layment  which  has- 
existed  for  more  than  three  hundred  years. 

[Ao/tfier  proceeding  to  read  the  answer  in  Binneitv,  Nraie,  as  evidence  in 
this  suit,  it  was  objected  by  Fonblavque,  that  only  so  much  of  it  could  be 
read  as  Would  foe  necessary  to  introduce  the  depositions  of  the  wttnesses  in 
that  cause  as  to  the  payment  of  40/.  a  year.    And  the  court  so  confined  iL] 

RicBAVDs,  C.'B.  It  is  impossible  to  carry  this  case  far  enough  on  the 
part  of  the  defendants,  by  the  evidence  proposed  to  be  read.  Itamounta 
only  to  oral  testimony  of  a  parol  agreement ;  and  even  that  is  not  stated  ta 
have  been  made  between  all  the  necessary  parties.  It  is  said  to  have  been 
an  agreement  between  the  «rector^  and  parishioners  only.  The  patron  and 
onlinary  are  not  mentioned  i  so  that  it  was  merely  personal,  for  any  thing 
that  appears. 

But  the  broad  ground  on  which  I  proceed  b,  thsX  there  is  no  evidence  of- 
fered of  any  agteement  in  writing  having  ev^r  existed.  Nothing  more  is 
shown  than  the  commencement  of  this  ancieut  payment,  in'  point  of  time; 
and  that  it  originated  in  an  agreement  which  might  have  been  by  parol. 
Such  evidence  will  not  support  the  defence  of  a  composition  reaJt,  Thei^ 
must  therefore  be  a 

Decree  for  the  plaintiff,— >with  costs,  (except  as  to  Skeffington 
and  another,  the  landlords  of  the  occupiers)  (1). 

(1)  See  SawhrUge  v.  Bemiom,  2  Anstr.'  mundt  r,  BvtnUf  Comyn,  €43.  jinte,  p.  72. 
372.  jtnie,  p,  400.  Ckmum  V.  A/kiMOfi,  EUm  r.  Pigftt,  3  Atk.  298.  Amte^  ^p.  95. 
2  P.  W.  573.    jimte,  p.  11.    Bmrf  Si.  Ed-      IMifMi  r. i/abty^  «»lc»  p.438. 


M.  57  Geo.  3.    1817.    Scacc. 
fftUiams,  Clerk,  v.  Price  and  others.    [3  Price,  156.]     Dan.  13. 

Tbeword  ''gsr-  f^HE  plaintiff  filed  this  bill  as  vicar  of  Romsey,  Hants,  against  the  deftn- 

dens*'  in  an  en-  -^   dants,  occupiers  «f  lands  in  the  parish,  and  the  impropriate  rector^  for 

dowment,  will  ^n  account  of  all  small  tithes. . . 

^Smn^  llie  subject  of  his  claim  waf,  the  tithe  of  turnips  and  potatoes  of  field  pro- 

^M,  or  thioga  doce,  as  being  included  within  the  terms  of  his  endowment,  under  some 

originally  or  other  of  the  following  words  :  ''  gardens,  curtilages,  and  offeriqgs  and 

ST^r^'  oblatMAis  at  the  altar  of  St.  Lawrence  (1).'*    The  endowment  of  VS2SL 

mwneliie^  (which  was  read)  Was  special,  giving  the  vicac tithes  of  flax,  hemp, applet, 

where;  neither  pig^i  g^^se,  cows,  milk,  cheese,  calves,  puUen,  honey,  pigeons,  handicraft 

win  tbe  word  trades,  gardens,  curtilages,  eggs,  and  also  confiMsions,  funerals,  and  legacies 

"  oirtUagea."  given  by  the  d^,  except  only  the  legacies  and  heriots  given  to  the  chancel 

meaninr^the  ^^  buildings  of  the  same  prebendal  church,  and  also  all  that  portion  of  tithe- 

wofd  **aiiera'  hay,  vig.  two  cart-loads  of  hay  out  of  the  meadow  called  Small  Mead,  and 

gimn"  ia  now  also  all  offerings  and  oblations  at  the  altar  of  St.  Lawrence,  or  any  where 

'*?"bT*  1^    ^^  ***  ^^^  ***"*  church. 

ed^^erH  am  [T^^  cause  came  on  upon  admissions,  and  it  was  admitted  that  the  vicar 
only  be  ex*  ^<^  ^^^  upwards  of  60  years  received  money  payments  in  lieu  of  the  tithe  of 
plained  by  hops,  and  had  also  received  money  payments  for  several  years,  in  lien  of  the 
<»H^*  tithe  of  fiolatoes  grown  in  fields  $  thus  establishing  perception  of  other  tithes 

y™J^    ^  than  were  enumerated  in  the  endowment.] 
presily  autes  *      ^^^  defence  set  up  by  the  answers  was,  in  substance,  that  the  imprepri- 
inth  wbat  ...  ate 

tithea  t^e  ?leanige  ia  endowed,  bat  otber  tithea  not  enomerated  ia  the  endowment  bave  always  been  re- 
ceived by  tbe  vicar,  a  anbeeqoenl  endowm^t  will  be  |iresamed. 

A  rector  ia  entitled  to  an  iaane  aa  matter  of  right,  ia  caaea  where  he  aaea  only. 

A  rector  ought  not  to  be  made  a  defendant  in  a  vicar'a  suit  for  an  account  of  small  tithes  charged  to  be 
withheld  by  occupiers. 

(1)  Vide  Ktnm€ot  v.  ^mUqh,  2  Price,  250.  Ante,  p.  690. 


I 


2)  Vol.  3. 409.  «  piece  of  gnmod  lying  netr  a  dwrfling- 

'3)  Go««irBlMtierpreCer»UC<'  CartUife,"      boase,  where  they  grow  hempi  beuuy  and 
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^  ale  rectors  were  entitled  ta  the  titliea  of  young  ireea  aivl  shniliB  growii^g  in        I817« 
norsery  grounils,  of  ozier  or  withy  beda,  hopa^  turnips,  seeds^  clover,  and  other      Willi  ams 
graas  seeds  growing  in  fields,  and  to  the  tithes  of  potatoes  and  turnips  grow- 
ing in  fields.    The  jiefendants  denied  that  the  vicars  had  ever  been  in  receipt 
of  all  small  tithes,  but  admitted  perception  of  some  small  tithes  in  part. 

Martin  and  Wray,  for  the  plaintifis,  submitted  that  the  words  of  the  en- 
dowment were  sufficiently  oomprehensive  to  give  the  vicar  all  small  tithes, 
or  at  least  that  they  were  equivalent  to  a  general  endowment  of  pulse*  and 
-all  articles  of  garden  produce,  wherever  grown  and  in  whatever  quantity; 
and  for  that  they  cited  the  dictum  of  Lord  UARDWicxic,  in  Smith  v.  WjfcUi  (1), 
and  Burn's  Ecclesiastical  Law  (2).  If,  however,  the  endowment  of  gardens 
should  £all  short  of  an  endowment  of  all  garden- stuff  properly  so  called,  the 
word,  curtilages— *a  word  of  more  extensive  signification  (meaning  fields  ad- 
joining the  dwelling-house) — ^had  been  introduced  into  the  endowment, 
wliich  would  supply  that  deficiency.;  and  the  import  given  to  that  word  in 
Cowell's  Interpreter  (;))«  supports  that  suggestion.  The  word  ^'  olteragiumT 
also  may  be  called  in  aid  of  the  proposition ;  for  although  it  might  have 
originally  meant  only  offerings  made  by  the  communicant  in  coosideratioii 
of  altar  duties,  it  has  been  held  to  cover  various  species  of  small  tithes. — 
Whenever  any  titheable  article  is  given,  all  things,  cjtudem  generis,  follow 
it :  and  they  contended,  that  such  a  libeml  construction  of  those  words  in 
this  endowment  was  borne  out  by  the  usage  in  evidence  in  this  suitr  • 

Dauncey  and  Newland,  for  the  defendants,  relied  on  the  common-law  right 
of  the  rector,  which,  they  insisted.  Was  not  infringed  or  diminished  by  any 
of  the  tisrms  used  in  the  present  endowment.  The  word  ''  gardens"  can 
only  give  the.  tithe  <xf  things  grown  in  gardens,  asgardells,  and  the  same  may 
be  said  of  curtilages,  whatever  may.be  the  meaning  of  that  word.;  and  so  of 
offeric^  at  the  altar.  As  to  the  usage,  the  perception  of  the  articles  in  dis- 
pute, whidi  bad  been  offered  in  proof  of  it,  was  of  very  confined  extent  and 
recent  date,  and  such  as  was  most  likely  to  have  been  Jiad  behind  the  back 
of  the  rector,  and  therefore  would  not  prejudice  his  claim.    . 

^dt>,  vulL 

RiCHAmna,  C.  B^  now  gave  judgment.  On  considisrajtioa  of  this  case, 
there  mtist  clearly  be  a  decree  against  the  defendant ;  for  he  admits  that 
some  indefinite  titheable  matters  have  been  rightfully  received  by  the  phun* 
tiff<aa  vicar.  Now,  if  those  tithes  were  not  mentkKied  in  the  original  en- 
dowment, we  must  presume,  from  such  perception  having  been -acquiesced 
in,  thai  tiiere  must  have  b^n  a  subsequent  endowment  of  those  articles. 
But  I  am  of  opinion  that  the  word  "  gardens"  would  not  of  itself  carry  gar^ 
den  stnlT,  or  things  originally  growa  in  gardens,  if  grown  elsewhere :  and 
the  flame  may  be  said  td  the  word  *'  curtilage."  As  to  the  precise  meaning 
of  the  other  word  ''  aUeraguan,-*  it,cannot  at  this  time  be  exactly  .defined, 
and  we  know  n&t  with  any  degree  of  certainty  what  it  means ;  and^there* 
lore  we  most  have  recourse  to  the  safest  criterion,  which  is  the  usage  in  each 
particular  instance.  ,      . 

,  Now  the  short  ground  on  which  I  decide  this  case,  whatever  may  b^  my 
opinion  of  the  construction  of  the  terms  of  this  endowment,  is  the  us«ge  ^ 
for  on  evidence  of  usage  the  construction  of  endowments  must  often  depend ; 
and  the  court,  is  bound  to  presume,  where  usage  is  proved,  that  such  usage 
is  founded  on  soine  subsequent  endowment.  That  is  the  rule  of  law  and  the 
practice  in  these  cases.  I  had  at  one.  time  doubted  whether  I  shQuld  not 
give  the  rector  an  issue,  but  there  certainly  must  be  a  decree  against  him. 

The  evidence,  of  usage  calls  for  a. decree  against  him; .  for  the  .vicar  is 
proved  to  have  had  perception  of  tlie  small  tithes  now  clainied,  while  ou  the 

(I)  3  Atk.  364.    jinte,  p.  91.  froni  fhe  French  com*/,'  a  cottft^  and  to  meiin 


iavtiidi  the  word  is  itated  to  be  derived     toehlike. 


.  i 


I»80 


TiniB  CASES. 

other  hand  there  is  no  connterrailfaig  evidence  of  any  gach  perception  by  the 
redtor.  If  I  Vere  op  a  jary,  I  should  feel  myself  bound  to  decide  in  favour 
of  the  vicar  ;  and  I  am  equally  bound  by  my  oath  to  do  so  on  the  evidence 
laid  beibre  me  as  judge  in  a  co^rt  of  equity. 

Account  decreed. 

It  was  then  submitted,  on  the  authority  of  Gamons  v.  Barnard  (I),  that 
the  rector  was  in  all  events  entitled  to  an  isRue  ;  but  by 

The  Lord  Chief  Baron. — That  is  only  where  he  sues  5  and  in  point  of 
practice  the  rectors  ought  not  to  have  been  made  defendants  in  this  suit,  nor 
could  I  make  any  decree  against  them.  Therefore  the  bill  must  be  dis- 
missed as  to  them  ;  but  (it  being  suggested  that  the  adverse  claim  set  up 
by  the  rectors  made  it  necessary  to  include  them  in  the  suit)  let  it  be  with, 
out  costs  (2). 

(1)  j^nte,  p.  580.  luiTe  been  made  against  him  as  occnpiery 

(2)  The  Lord  Chief  Baron  observed,  that  which  woald  have  bound  his  rights  as  redlor. 
in  GumonM  ▼.  Aamdrd,  the  rector  was  also      See  Dan.  19* 

•n  oocopiery  and  a  deceec  might  therafert 
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T.  57  Gep,  3.    I8I7.    Scacc, 
fFalier,  Clerki  v.  Solman  ond  othtrs*    [2  Price,  171-} 

^■^E  plaintiff  in  this  suit  was  vicar  of  Abtiotsham,  in  the  county  of  Devon. 
-L   The  bill  was  filed  agaiMl  certain  occupiers  of  lands  m  the  parbh,  fof 
an  account  of  hay  and  small  tithes. 

The  defendants  admitted  the  vicar's  title,  but  set  up  a  great  number  of 
money  payments  as  farm  moduset.  In  support  of  that  defence,  evidence  was 
^ven  that  the  vtcariid  tithes  had  been  accustomed  to  be  paid  in  money  for 
a  great  length  of  time,  carrying  it  as  far  back  as  living  memory  ;  but  a  great 
number  of  the  witnesses  stated  that  those  payments  were  made  in  a  propor- 
tion of  69.  in  every  101.  according  to  the  poor's  rate  charged  upon  th6 
several  fkrms  and  lands  in  the  pariA. 

To  meet  the  defendant's  case,  the  plaintiff  gave  in  evidence  the  usual  an- 
cient documents  to  prove  that  the  payments  set  up  could  not  be  considered 
as  modutet,  consistently  with  the  value  of  the  vicarage,  as  estimated  by  those 
documents  since  legal  memory,  and  produced  the  vicai's  books  to  shew  that 
the  payment  was  not  uniform,  but  regulated  by  the  poor's  rate. 

[The  production  of  these  books  for  that  purpose  was  objected  to,  as  not 
being  evidence  either  of  the  poor's  rates  bdng  the  criterion  by  which  the 
inoney  payments  were  regulated  at  any  time,  or  of  the  amount  of  those  rates; 
but  that  objection  was  uUimf^tely  overruled.] 

Daunceu  and  Bottler^  fbr  the  plaintiff,'  contended,  1st,  That  the  usage  in 
evidence  was  {nsufB<4ent  to  establish  the  defence  of  moduses^  inasmuch  as  thd 
payments  were  too  rank  to  be  considered  as  having  been  made  beibre  legal 
memory;  and  Mly,  That  the  fact  of  ^leir  being  regulated  by  the  criterion  of 
the  poor's  rate,  which  was  of  comparatively  modem  origin,  was  absohitely 
conclusive  against  their  exis^nce  as  modu9€».  They  cited  the  cawe  ot  Startup 
V.  Dodderidge  (i),  as  establishing  that  payments  regpcdated  by  rent  or  value 
cannot  stand  as  moduset,  mnch  less  could  they,  when  regulated  by  a  poor's 
rate,  which  may  not  perhaps  b^  founded  on  the  true  value  of  the  lands  rated. 

Martin,  fPyatt^  and  Roupelf,  for  the  defendants,  submitted,  that  the  ob- 
jection taken  on  the  ground  of  (he  poor's  rate  being  unknown  till  after 
legal  memory,  went  merely  to  the  form  of  the  testimonv  and  the  language 
of  the  witnesses,  for  that  that  was  not  the  way  in  whi<m  the  moduses  had 
been  put  on  the  record  ;  and  they  submitted  that  the  testimony  of  the  wit- 
nesses, (some  of  whom  moreover  had  only  referred  it  generally  to  ''a  rate," 
which  might  have  been  the  church  rate,)  was  wholly  extrinsic  to  the  fret,  at 
stated  in  thie  answer,  and  oifght  not^  in  the  first  instance,  to  tie  alloivfd  to 

defeat 

(l}4tfMf«,rol.  1.  P.66S. 
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defeat  tlie  defence  pleaded  ;  that  it  was  common,  for  witnesses  to  use>  in 
words,  modern  criieria  m  proving  th«  amount  of  an  ancient  payment,  and 
that  these  payments  had  been  proved  to  have  been  uniform,  whereas  the 
poor's  rates  must  necessarily  have  been  fluctuating  and  variable.  It  may, 
after  8U»  be  only  the  understanding  of  those  few  witnesses  who  so  state  it, 
and  in  that  they  may,  in  point  of  fact,  be  mistaken,  and  their  mistake  as  to 
the  supposed  criterion  by  which,  in  their  opinion,  the  payment  had  been  re- 
gulated, ought  not  to  prejudice  the  defendant's  right  to  an  issue  ;  that,  at 
ail  events,  the  proof  of  these  payments  for  so  long  a  period,  while  no  tiihef 
have  ever  been  paid  in  kind,  would  entitle  the  defendants  to  an  issue,  to  try 
whether  they  were  moduses  or  not.  Against  such  proof  of  continued  money 
payments  having  been  for  so  long  a  time  received  and  acquiesced  in  by  suc- 
cessive vicars,  the  evidence  of  the  ancient  documents  loses  all  weight.  So  it 
was  held  in  the  very  recent  case  of  Jee  v,  Hockley  (I).  The  (fefendants, 
therefore,  (they  contended)  were  at  least  entitled  to  an  issue,  to  try  the  real 
character  of  the  money-paymepts ;  and  they  submitted  that  the  court  should, 
in  a  case  of  this  sort,  direct  a  further  inquiry. 

Richards •  Lord  Chief  Baron,  [Having  stated  the  pleadings  and  com- 
mented  on  the  evidence.]  It  is  quite  clear  that  the  vicar  is  entitled  to  the 
Uthes,  either  in  kind  or  by  a  modus:  and  therefore  the  sole  question  here  is, 
whether  the  sums  which  have  been  hitherto  paid  by  the  defendants  in  lieu  of 
tithes  are  moduMen  ?  If  they  can  prove  the  immemoriality  of  the  payments^ 
they  are  entitled  to  succeed  here  and  elsewhere ;  but  that  is  incumbent  on 
them.  Thinking,  however,  as  1  do,  that  they  haye  not  done  so,  and  that  the 
plaintiff  is  therefore  entitled  to  a  decree,  I  give  my  opinion  instantly. 

[His  lordship  then  expressed  himself  in  terms  of  disapprobation  as  \o  the. 
mode  in  which  the  defence  had  been  proceeded  in,  and  of  the  great  and  un- 
necessary length  of  the  depositions,  the  grefiter  part  of  whloh^  be  jBaid,  w^e 
not  evidence.] 

I  have  attended  the  more  carefully  to  those  depositions  l^t  my  fediQgs 
should  mislead  me,  and  having  said  that  the  plaintiff  is  entitled  tp  succeed  . 
unless  the  defendants  can  support  their  moduaes  by  evidence,  I  am  of  opinion. 
that  they  have  produced  pothing  like  evidenoe  of  the  payments  being  of  that 
nature ;  on  the  contrary,  such  evidence  as  this,  that  the  payments  were  in 
proportion  of  6s.  for  every  10/.  of  the  poor's  rate,  is  direct  proof  that  they 
were  not  modm^. 

With  respect  to  the  acquiescenoe  of  the  vicars,  that  does  not  weigh  with 
me  a  feather  iigainst  their  right,  under  cireumstances  like  those  in  evidence 
in  this  case,  where  it  is  proved  that  the  last  incumbent  was  disinclined  to 
assert  his  claim  when  threatened  with  being  harrassefl  by  the  landed  pro- 
prietois  s  no  doubt  many  bad  woikjct  have  been  established  by  reason  of  th« 
vicai^s  inability  to  enforce  his  daim. 

Now  the  plaintiff's  case  here  is  founded  upon  the  evidence  that  the  pay- 
ments made  to  him  in  lieu  of  tithes,  were  regulated  by  tli^  poor's  rates.  The 
psfol  testimony  profies  that,  and  it  is  confirmed  by  the  vicar's  books,  vwhich 
for  that  purpose  are  undoubtedly  evidence :  they  shew  that  the  money-pay- 
ments received  in  lieu  of  tithes  are  founded  on  the  poor's  rate,  and  it  is  no- 
torious tha(  poor's  rates  were  instituted  long  subsequent  to  the  time  of  legal 
memory,  and  that  is  quite  sufficient  to  shew  that  these  payments  are  not 
modu$e9.  I  must,  therefore,  either  reject  all  the  evidenoe,  or  deovee  for  the 
plaintiff. 

Account  decreed,  with  costs. 

(1)  a  Price,  87.    4i«le,  p.  816, 
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1317.  T.  57  Geo.  3.  1817.    Scacc. 

\^^^  Parsons  v.  Bellamy/,  CridUmdj  and  others.     [4  Price,  190.] 

AticarnMref-  HPHE  plaintiff,  88  ricar  of  Wemhdon  (Somerset),  institated  the  present 
ublish  his  right  -■-  suit  against  the  defendants,  the  occupiers  of  Sondfbrd  fiirm,  and  the 
to  tithe  of  haf    impropriate  rector  of  the  parish^  for  the  tithes  of  hay,  and  grass  made  into 

tioD  daring  Ww  The  answers  of  the  Cridlands  (the  rector)  admitted  the  pbuntiflTcr  right  as 
ing  memoiy,      vicar  to  the  small  tithes,  bat  claimed  the  tithe  of  hay  as  impropriate  rector, 

and  stated  that  they  had  permitted  the  defendant  Bellamy  to  retain  the  tithe 
for  the  hay  arising  from  8anclford  farm,  which  he  held  of  them,  (the  Crid- 
lands) and  Bellamy  relied  on  their  title. 

Very  many  witnesses  examined  on  the  part  of  the  plaintiff,  proved  that 


endowment  they  had  paid  to  him  and  his  predecessors,  as  vicars,  for  a  long  series  of 
athevkar's  l^^^f  (^  ^^^  hfi(^i  as  living  memory),  the  tithe  of  hay  mown  on  meadotr 


vhere  wo  per 
ception  of  the 
tithe  by  the 
rector  can  be 
■hewn ;  altho' 
the  endowment 
not 

Tight,'bat  ex"-  '  Iftods  within  the  parish  by  a  composition,  and  that  they  had  only  rendered 
preasly  states  to  the  rector  the  tithe  of  com,-^that  the  tithe  of  hay  had  always  been  paid 
the  latterto  he-  by  composition,  and  never  in  kind,  and  that  the  tithe  of  cornliad  always  been 
tor?  The  court  J^'*®^^'  »»  ^^^^  ^  the  rector,  and  that  he  had  never  received  tithe  of  hay 
wili  in  snch  ^^  ^^^  parish  by  composition  or  otherwise,— and  that  there  bad  formerly  ex- 
case  presume  a  isted,  (as  they  had  heard)  disputes  between  the  rectors  and  vicars  as  to  the 
snbsaquenten-  right  of  tithe-hay,  but  that  the  vicars  had  ever  uniformly  continued  to  receive 
^^^Areosint  for  **'  *"**  ^^®  plaintiff  produced  very  strong  and  remote  evidence  of  long  pcr- 
payment'^y  a    ception  and  reputation. 

person  sued  by  The  plaintiff's  endowment  (1)  was  also  put  in ;  it  was  dated  in  1304,  and 
a  Ticar  for         was  of  '^  all  small  tithes,**  but  it  recited  the  rectorial  tithes  to  be  com  and 

hay  of  the  whole  parish. 
The  ecclesiastical  survey,  and  the  minister*s  accounts,  (20th  and  85th 

Hen.  8.)  stated  the  rector  to  be  entitled  to  tithe  of  com,  making  no  men- 
rait  having  re-  tion  of  hay.  Certain  compositions  were  produced,  made  between  former 
'?**i!Sr*^'  vicars  and  occupiers,  for  tithes  of  whole  farms,  with  express  abatements  for 
hi  an^try  ta  ^^^^*  *"^  "°**®  ^^^  *^*y-  '^^^  contract  of  sale  of  this  form,  with  the  tithes 
that  eflfect  in  a  of  com  and  grain,  from  lord  Malmesbury  to  the  Cridlands,  not  mentioning 
former  vicar's  hay,  was  also  given  in  evidence. 
books» 


tithes)  of  the 
plainUff 's  bin 
ofcosts,  is  evi- 
dence of  the 


(1)  As  the  defence  rested  mainly  on  the 
terms  of  the  endowment,  it  may  be  proper 
to  i^ve  the  exact  words  of  the  translation  of 
the  office-copy,  extracted  from  the  registry 
of  the  bishop  of  Bath  and  Wells,  iiititled, 
>'  QmJSmaiio  OrdimUimU  Fkarim  dt  IVtmt* 


In  this  instmment  the  ordination  of  the 
vicarage  of  the  perish  church  of  Wemhdon , 
by  W.  formerly  bishop  of  Bath  and  Wells, 
dated  6th  Julv  1304,  is  recited*    The  por- 
tion of  the  vicar,  who  for  the  time  being 
should  ministrftte  in  the  church  aforBsaid« 
was  therebv  ordained  to    connst   of  one 
manse,  with  a  garden,   curtilage,  aud  all 
other  the  appurtenaoces  which  the  vicars  of 
the  said  church  before  held  and  were  used 
to  dwell  in,  and  three  acres  and  a  half  of  ar- 
able land,  and  four  acres  of  meadow,  to  the 
vicarage  of  old  time  assigned;  and  also  all 
oblations  arising  to  the  aforesaid  church; 
and  also  the  visitations  of  infirm  persons ; 
all  legacies,    triennial  payments,  missals, 
wttli  requests,   anniversaries,   and  money 
pven  at  confessions  ;   and  also  with  the 
whole  wax  arising  to  tlie  church  aforesaid, 
a\|io  the  tithes  of  lambs  and  wool,  and  all 
other  smi^  tithes  belonging  to  the  church 
of  Wembdon,  by  what  name  soever  they 
ndght  be  known.    It  was  also  decreed  that 
the  said  vicar  andhis  successors  should 
receive  from  the  master  and  brethren  of 


The 

the  hospital  of  St.  John  of   Bric^water, 
two  quarters  of  wheal  of  good  grnn,  two 
.  quarters  of  barley,  two  quarters  of  oata, 
and  half  a  quartern  of  beans  at  the  feast  of 
St.  Martin,  in  the  winter,  and  the  asceo* 
aion  of  our  Lord,  by  equal  portions  to  be 
divided^  and  that  he  should  glre  the  holy 
water  to  his  clerks,  who  ought  to  carry  it^ 
and  in  the  sud  church  should  ministrateand 
cause  it  to  be  decently  senred ;  and  the  mas- 
ter and  brethren  of  the  aforesaid  hospital  aa 
rectors,  the  whole  land  and  meadow  of  the 
demesne  belonging  to  the  said  church*  ex- 
cept three  acres  and  a  half  of  amble  laud, 
and  four  acres  of  meadow,  the  vicarage 
above  asttgned;  and  also  the  tithe  of  com 
and  hay  of  the  whole  parish  of  Wembdon 
entirely,  should  receive  as  before  they  were 
wont  to  do,  to  be  deputed  for  the  uses  ibr 
which  the  appropriation  was  to  them  granted, 
into  the  portions  of  thericarage  of  the  church 
of  Wembdon  above  assigned.    Richard  de 
Bridport,  the  then  vicar,  was  instituted; 
and  ibit  same  portions  to  tiie  same  (near) 
and  to  his  successors,  were  asrigned ;  and 
all  ordinary  charges  the  master  and  brethren 
of  tlie  hospital  aforesaid  should  support; 
and  the  extraordinary  as  to  two  parts ;  and 
the  vicars  for  the  time  being  to  sustain  the 
third  part ;  which  said  ordination  above  re* 
cited  was  thereby  conflnned. 
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The  plaiQiiff  produced  various  extracts  from  vicar's  bdoks  from  1767  to 
1790^  where  memoranda  of  pa/hients  received  for  compositions  for  tlm  tithe 
of  ha^  hacf  beenr  entered,  and  an  account  of  certain  proceedings  in  the  eccle- 
siastical court,  in  a  cause  of  St>  Aihyn.  (a.  former  vicar)  v.  Siacey,  to  recover 
the  tithes  of  clover,  which  was  afterwards  compromised,  the  occupier  agree* 
ing  to  pay  the  tithes  to  the  vicar  as  before,  and  to  pay  the  costs  of  the 
suit  (I).  In  corroboration  of  which,  a  receipt  given  by  the  defendant  Stacey^ 
for  the  plaiiitiff*s  taxed  costs,  was  offered  in  evidence. 

[To  these  it  was  objected,  that  they  were  not  admissible  as  proof  of  pay- 
ment of  the  particular  tithe  now  sought  to  be  recovered  ^  for  that  the  re- 
ceipt was  not  sufficiently  exfrfained  by  the  other  documents  to  shew  for  what 
precise  sum,  and  on  account  of  what  particular  tithe  it  was  given,  the  libel 
itself  evidently  relating^  to  other  titheable  matters,  and  the  entry  in  the  vicar's 
bdok  (if  that  were  evidence  at  all  in  such  a  case),  speaking  of  the  vicar's  de- 
mand generally.  Non  contiai,  therefore,  that  it  might  hot  have  been  given 
for  money  received  on  account  of  other  tithes  than  that  now  sought  to  be 
vecovered). 

But  the  Lord  Chief  Baron  was  of  opinion,  that  the  suit  being  in  evidence, 
and  that  it  had  been  put  an  end  to,  and  a  receipt  given  on  its  termination, 
the  vicar's  memorandum  was  admissible  to  shew  on  what  account  it  haid 
been  given,  because  it  had  altogether  the  effect  of  making  the  vicar  charge 
himself  with  the  receipt  of  so  much  mioney.  And,  therefore,  his  lordship 
admitted  the  evidence.] 

In  the  conveyances  which  were  put  in  from  lord  Mahnabury  to  the  Crid-' 
lands,  the  tithe  of  com  and  grain  was  mentioned,  and  no  other. 

Dauncey,  and  Owen,  for  the  plaintiffs,  relied  entirely  on  the  case  having 
beev  fully  made  out  by  the  evidence. 

AiartUf,  Rnupeil,  and  Ru^nrdiy  for  the  defendants,  contended  that  such  a 
case  of  strict  and*  positive  title  in  the  vicar  had  not  been  made  out  as  to  ena- 
ble the  court  to  decide  against  a  rector  without  an  issue  \  and  they  com-  ■ 
mented  much  on  the  vai'ious  evidence,  which,  they  insisted,  strong  as  it  cer<«- 
tainly  was,  was  still  confined  to  living  memoi^,  and  did  not  go  to  establish 
any  express  title  to  the  tithe  of  hay,  which  had  never  been  received  by  the 
vicars  in  kind  ;  and  it  was  clear  that  the  vicarage  had  it  not,  by  the*endow<' 
ment  produced  in  evidence;  and  non-user  or'  neglect  of  his  rights,  ought 
not  to  prejudice  a  rector  standing  not  only  on  his  common-law  title,  but ' 
also  (with  respect  to  the  vicar)  on  an  express  reservation  by  the  terms  of 
his 'endowment. 

Dauncey ',  about  to  reply,  was  stopped  by 

RiCBABDS,  C.  B.  I  am  of  opinion  that  the  vicar  has  made  out  such  a  case 
as  entitles  him  to  an  immediate  decree  for  an  account  of  tithe  hay.  It  had 
occurred  to  me,  that  under  the  eneiowment  produced  the  tithe  of  hay  mighi 
have  passed  under  the  words  '*  small  tithes  ;'*  for  the  endowment  mentions 
"  all  other  small  tithes,*'  but  the  tithe  of  hay  is  afterwards  in  £ict  absolutely 
negatived,  and  therefore  under  that  endowment  it  is  clearly  out  of  the  ques- 
tion. If  then,  the  plaintiff  is  entitled  to  hay,  it  must  be  under  some  subse- 
quent endowment;  and  that  the  court  will  presume  in  fevour  of  a  vicar,  if 

the 
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(1)  That  memorandom  wm  pn>ved  to  be 
laMr.  St.'Albya't  handwrititMr,  and  was  as 

*'  N.  B.  Ambrose  Staoey,  of  Bridgewater, 
oceiqaed  wetjta  acres ;  part  of  Boirlea't,  No. 
Id,  not  m  the  sanrey,  aod  had  dorer  in  it, 
of  whleh  he  made  hay';  and  Richard  Tam« 
fin  of  Wembdoo  carried  the  hay  for  him;  oa 
hit  lefnuog  to  pay,  I  sued  him  in  the  conrt 
of  IVells ;  he  stood  ont  aboat  a  year ;  his 
first  pka  was,  that  ik  was  in  the  parish  of 
BridgWater,  and  had  nerer  paid  tithes  to  the 
▼icar  of  Wembdon ;  hot  finding  that  I  could 


prore  by  Mrs.  Bowles,  the  widow  of  the  pro- 
prietor of  the  estate,  that  her  husband  had 
paid,  Mr.  Knight,  and  that  it  appeared  by  Mr. 
Knight's  book  of  accounts,  pue  35,  that 
he  lud  paid  him  scTcral  years,  and  he  not 
being  able  to  prove  tha(  he  had  ever  paid  the 
corporation  of  Bridgwater,  he  changed  his 
plea,  and  swore  he  never  occupied  the  seven 
acres  in  dispute.  However,  he  soon  after 
submitted,  and- paid  my  demands  with  costs, 
June  3d,  I76fi. 

<  *  N.  B.  This  estate  pays  great  tithes  every 
year  to  the  impropriator  of  Wembdon."     ^ 
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IHI'        the  cvidftne^  «dilaGe4  of  Us  |ievQepti0ii  b^  wtlmig  m  Iq  warmii  i^  wd  that 
FARtPHf       ia,  therefore,  the  only  qoeHloii  in  ibfi  f  nmnt  oaae. 

riMv  Prtwi/ncif  am,  the  iQdcKio  thi« ioilmcfi,  i^e^tMbd  to  ih^  tithQ  of  bsy ; 

•ttd  whether  loi^  lifdmeshiiry  thcyvie^ht  he  hud  that  tithe  or  qeta  or  urbether 
he  ioteaded  to  ooQyey  it  or  90t»  if  he  nsaJiy  wea  entitM  to  it,  thi9  4efcnda«^ 
Cridlaiids  now  are,  imd  therefore  it  14  iopuDobeitt  oa  the  vicar  tp  qi^  out  a 
dear  case.  It  is  nateiial  hc^e  to  ohMrve,  that  one  pf  those  i^arties  npust  he 
entitled  to  this  tithe ;  and  it  i»  important  to  s^e  what  W9fi  the  nature  of  th^ 
contmct  betwieea  lord  Malinesbitry  and  Mr.  Cridtaod,  ^r  that  Airaiiahaa  e vi- 
denee  of  pereeptioii  from  time  to  time }  aad  if  the  viqar  ie  found  to  he  qonr 
ataatly  ia  immmmioii  of  the  tithe,  and  that  is  aot  hrqken  ifii  tipo«  hjr  per<^|»- 
tion  by  the  rector,  I  must  infer  thai  he  has  haeu  so  loug  in  poss^ou  aa  to 
authoriae  a  presuaiptiQii  of  a  snbeet|ttept  aadowmeat.  Now  the  tfideiiea  of 
the  THiar's  perception  haa  certain]^  not  heesi  hvohe»  in  Hpoi^ia  this  <9a8cu  for 
it  is  admitted  on  att  haftda  that  th^  veetov  ne^er  had  pei:ceptipD  of  the  tithe 
of  hay.  In  short,  these  ia  no  aort  .<tf  evidmefi  offisrsd  on  his  hehalf*  e^oey^ 
what  arises  firom  the  tenor  of  the  endowment ;  yet  he  certainly  haa  shewn 
himseK  suffie&enily  aitteotf w  to  Us  mterents  on  otlMsr  oeowws,  not  to  have 
negleeted  it  in  reepeot  <4  th^  ai^oto  now  in  diepntQ  I  and.  if  his  hnd  tboqght 
that  he  had  any  righA  to  the  tithe  cf  hsy  ins  wouU  hwve  ^¥sei^  it.  I  do 
nmt  admft  th«t  a  ky  leotor  k  nsnaUy  vmf^  negligent  of  his  right  t^^  tMim 
than  an  ecdesiaslieal  rector.  1  &ar».  on  the  oontmry^  that  th^  «k«igyiMn  is 
most  frequently  in  the  hahit  of  n^lecting  his  interest,  fb^  vicar  sevideooa 
of  pofffisptkn  then,  we  find  lo^be so  strong  asnoit  to  be  altaeked ^ven  in  ar- 
gument, and  that,  indeed  is  vesy  candidly  admitted  i  hi^  than  iji  is  eon^ended 
that  the  evidence  doea  not  go  te  enough  hecli;  in  point  of  tin^e  to  establish 
such  a  claim  against  the  common-law  i:ight  of  a  reetor.  The  evideqqe  given 
gone  aa  fcc  ha&  as  Uvii^  meosory.  [Here  his  losd^^f^  ohsecv^  on  varions 
parte  of  4bs  evidence  fernished  hy  the  daposi^ona  of  some  of  the  wike4se% 
who.  were  very  oid.]  Beginning*  thapeforo^  6119m,  so  diataot  a  period,  and 
bringing  i|  down  to  the  time,  of  the^  present  vicar>  we  have.  aeontiniMd  90A 
consknt  strowi  of  evidence  to  shonr  that  the  tithe  of  hay  has  4wAya  been 
compounded  for  with  the  vioai^  Now  evidence  of  a  composition,  is  fuite  as 
strong  in  fovour  of  a  claim  of  die  partf^ular  tiths^  as  if  H  had  been  paid  in 
Vim^  Asto.sQineifewei^eeptions,  they  only  show  that  the.  vjcarnrea 
gen<.  There  can  be  no  doubt,  therefiwe^  ttot.tbe  <Nm|ioiition  waa  paid  for 
titheThay,  for  it  could  not  have  been,  so  k^g  mistakeoi;.  and  that  is  the  foir 
result  of  the  evidence,  for  all  the  witnesses  say  that  that  wQa  their  vkw  ctf 
the  composition,  and  also  that  it  waa  that  of  otbei:  persons,  which  is  tha  kind 
of  evidsnoe  that  use  catt  reputation }.  wad  this  is  continn^  for  oumy  yeocs. 
I  iMLd  at.  ftrsft  misundamtood  the  term  ^'  agistmanf'  in.  the  vicsr's  heoka ; 
hnjtt  I  observe  that  ti^re  is  a.  cQustaat  distinction  prearrved  between  pkngl^^ 
knd  and  meadonrtkndc  There,  are  other  things  under  tbe  head'  agistment 
besides  sgistmenit  and  hay,  and  if  the^  were  imy  doubt  abomt  the  heivUng 
ierai^  the  conduct  of  the  parties,  makes  iJt  quite  eleer.  The  psrol  evidence 
ebowa  enough  to  assist  that  difQculty,  and  we  must  adopt  the  meanit^  given 
to  il  by  the  partks.  ihemaeLves,  After  all,  the.  vicar's  hooks,  are  only  confir-* 
matory  evidence  of  the  parol  testimony,  but  they  are  strong.  As  to  a  vicar's 
9^dung  evidence  for  his  8UCQedjM)xs,  that  13  what  I  oannot  listen  to,.  This 
eonrt  knows  ihev  do  not  do  so,  and  the  hooks  of  a  vicei:  are  as  good  evi*^ 

dence  as  the  books  of  a  steward,  charging  himself  with  money  due  to  his 
employer. 

Sucb,  t)lieo»  is  4ve  evidence  on  the  part  pf  the  vipar  i  and  es  to  the  otyec- 
tion  madn,  that  the  kogtb  of.  ttoie  is  not  suffiqien^,  I  am  of  opinion,  that  if 

it  can  be  cajrried  as  for  hack  as  living  memory,  it  is  as  much  as  is  requhred. 
Jluman  memory  is  certainly  but  as  a  day  in  itself,  but  it  is  enough,  to  found 
a  presumption  on,  that  it  1^  existed  long  anterior,  unless  that  presumption 
ia.  oontrsdicted  by  evidence  aud  disproved  :  7Qv  M,  or  4Q.  years  usqge  i«  ef- 
ficient to  afford  presump.tion  of  a  subsequent  endowment,  otherwise,  an  en^ 

dowmept. 


iowmtni,  or  taif  otker  iitttniiii^iit^  couM  never  lie  ptMimedln  any  ciae  by 
ftvoff  Of  usiige. 

'  Tbe  sttit  in  the  eccle^itical  comt  I  do  not  Attcb  rely  on  m  eWdenee ;  nor 
do  I  think  any  thing  of  the  loargteal  note  to  the  draft  of  the  eonveyance. 
Ihe  fkct,  however,  is,  that  there  was  a  libel  Ibr  tithe  of  hay  and  other  tithes ; 
it  neiay  be  said  that  that  Was  confined  to  a  particalar  piece  of  land,  but 
the  ddknce  set  up  waa  fneonsfstent  with  a  eonsdoosness  of  any  title  to  iht 
lithe  m  tiie  defendants.  Rrat,  it  was  Chat  tiie  lands  were  not  in  the  parish  : 
and  next,  that  the  defendants  had  had  no  tHheable  matters ;  and  it  appears 
feooi  the  evfdenee,  which  I  admitted  (and  which  I  Stiil  think  good),  that  the 
result  of  the  aait  was,  that  the  defendant  paid  the  demand,  and  wi&  cos^  ^ 
now  that  was  by  no  means  lilce  a  eottipromise  on  the  part  of  the  vicar. 

With  sach  orMence  peraoliany  apf^lcabie  to  the  vicar,  I  think  he  has  made 
oot  a  atrong  case.  Then  it  is  snpported  by  all  the  docnmenta,  except  the 
endowment.  The  mintitbrs*  accounts  are  confined  to  tithe  of  com.  That 
is  oertaittly  strong :  and  I  cannot  help  now  thiakiilg  that  the  traasac* 
tiona  between  km  MalttieBbory  and  Cridlaod  are  afipliteble  here  to  she# 
that  neither  party  ever  thought  that  the  tithe  <jf  hay  passed  $  and  it  is  mate* 
rfadly  imponant  to  shew  that  there  had  aevei^  beea  any  perception  by  the 
rector.  AH  ttat  was  Sold  was  the  rectory.  At  the  bottotin  there  is  men«> 
tioned  ''  tithes  of  corn  and  grain  of  the  slwve  estate ;"  if  that  is  not  evidence 
to  shew  that  the  rector  had  no  tftie,  it  is  enough  td  shew  thatat  least  he  had 
no  perception ;  thus,  afi  the  evidefice  proives  perception  ia  the  vicar,  and 
there  is  none  the  other  way ;  and  I  am  bound,  therefore,  ta  give  him  a  de^ 
Cfee.  Were  I  to  send  this  case  to  a  jury,  and  they  should  fiftd  a  verdict 
agafaut  the  viear,  I  wouM  stiftd  it  dowh  again>aAd  agait^  till  they  caoSe  to 
the  right  conclttsion,  and  fbuadthe  c^er  way.  I  consider  myseV  bound  by 
my  oatftt,  as  a  juryman  ia;  and  whatever  there  is  suflteient  evidence  to  enable 
tne  to  decide  one  way  or  the  other^  if  I  did  Mut  do  so,  i  should  be  gtdlty  of 
aa  abandoamettt  of  aay  duty. 

Account  decreed,  with  costs, 

T.  57  Geo.  3.    1917.    Scacc. 
jtrmsirong  ▼.  HewUf  and  others.    [4  Price,  216.)    1  Wils.  Exch. 

Rep.  119. 


npiHB  prindpai  point  in  this  tithe  cause>  which  Was  instituted  for  an  ao«  wb^n  aTiear 
-I-     count  of  tithe  of  iiay,  waa,  how  for  perception  to  a  certain  eitent,  in  jmliliis'caseon 


certain  parts  of  a  parish^  was  evidence  of  a  Ticar's  general  title  to  the  tithe  presnmptlon  of 
in  question,  in  other  parts  wherein  he  could  not  prove  perceptioB.  SpmerldSKe 

Th*  plimtififiNis  lessee  of  tlie  vicar  of  StanwijC(Cliniberlaad,)  and  tiiede-  ofperoepticm, 
fendanta  were  oecupiera  of  portions  of  land  in  certain  districts  called  Cringle  pioof  thst  lie 
Dyke  aad  Burnt  Hill,  whkh  were  of  considerable  extent  i  and  this  bill  was  hMreceiredtiie 
tied  for  the  tithe  of  hay  over  tiie  whole,  chiimed  under  an  alleged  right  ^^^fjjjf 
founded  on  prescription  as  presumptive  of  an  ancient  endowment.!  The  ^f^ptaH^ 
dafeaoe  set  up  by  Hewitt  was  a  title  to  the  tidie  as  derived  to  him  by  msfae  generaHy^uid 


eanvmyBncea  fkom  the  persons  entitled  to  the  impropriate  rectory.  even  fonnjMrt 

The  answer  stated,  (denying  tiie  vicar's  right,  and  deducing  the  titie  set  ?'^^^ 

1^1  by  the  drfendants  from  «he  former  owners  of  thetlitiies  of  com,, or  pre-  £^ndut? 

ssriptivo  payments  in  lien  of  the  tithes  isauing  out  of  tiie  lands  of  Cringle  undi  are  litu- 

Dyke^)  that  neither  these  defendants  nor  any  former  owners  or  occu-  ate,  U  not  suf- 

■ieva  of  these  kmds,  had  ever  made  any  payment  to  the  present  or  any  ^•"^»7^?* 

former  vicar  of  this  parish,  in  respect  of  any  tithe  of  grass  or  hay  produced  J^^^  cx- 

onsuchlaada;  and  that  no  such  tithe  had  evcpr  been  received  in  kind  by  any  toodtothe 

vi^r,  parte  forwliich 
die  exemptiim  is  claimed  hy  iJkm  deteM }  tod  an  iisne  wiU  be  dirested.    Nor  will  die  efplenaitieal  sarrey, 
(stating  laaviear  a>  be  eatitled  ta  tithe-bay  in  tbe  pariab  geaenUy)^  Mipply  the  abtenee  of  proof  of  per- 
Cfptlmi  from  the  partfcnlar  lands* 

The  three  legiumate  repoiiUMiea  of  terriers  aad  vican*  boolm,  to  mal»  them  erideacsi  are,  ths  chiirch- 
ihmt,  the  reglatry  of  the  bishop,  and  the  regiiCty  of  the  archdeacon. 
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vicar,  for  the  lands  occupied  by  the  defendants;  or  any  other  lands  wilbiu. 
the  district  3  and  suggeslbed  that  if  any  payments  had  ever  accrued  due  in  re- 
spect of  such  lands,  &ey  were  due,  not  to  the  vicar,  but  to  the  persons  en- 
titled to  the  tithe  of  com  within  the  district  of  Cringle  Dyke.  And  they 
submitted,  that  if  any  former  vicar  had  ever,  at  any  time,  been  entitled  ta 
the  tithe  of  hay  of  the  lands  in  question,  it  must  now  be  presumed  that  they 
had  been  since  commuted  for  sonie  valuable  consideration. 

It  appeared  that  the  parish  was  subdivided  into  nine  districts,  of  which 
Cringle  Dyi&e  was  one,  and  Cargo  (wherein  some  of  the  lands  were  situate, 
according  to  some  of  the  witnesses^}  another  j  and  to  those  this  case  more 
particularly  applied. 

The  plaintiff  put  in,  as  the  only  documentary  evidence  of  his  general  right 
to  tithe  of  hay  in  the  parish,  the  ecclesiastical  survey  of  the  2Gth  Hen.  8., 
which  stated  the  vicar  4o  be  entitled  to  tithes  of  hay  within  the  parish, — >, 
vicars*  books,  contiuning  entries  of  money  received  for  tithe  of  hay, — and 
various  terriers,  noticing  that  tithe-hay  was  payaUe  in  kind  to  the  vicar^  ex- 
cept as  to  certain  persons  not  connected  with  the  present  suit. 

[Those  vicars*  books  were  produced  ^m  the  church-chest.  It  was  ob- 
jected by  Alaritn,  that  they  were,  therefore,  not  admissible  in  evidence 
against  the  occupiers  in  support  of  the  vicar's  claim  $  for  that  as  they  had  not 
been  found  in  either  of  the  only  proper  repositories  (l),ihe  bishop's  roister 
office,  or  the  archdeacon's  registry,  but  were  brought  from  a  custody  pecu- 
liarly under  the  control  of  the  vicar,  he  was  not  entitled  to  use  them  in  his 
fiftvour^  and  he  cited  Atlans  v.  lZa<tof»<2),  and  MiUer  v.  FoiUr,  in  the  note 
to  that  case. 

.On  the  other  hand  it  was  insisted,  that  the  parish  church-chest  was  an 
4Uithenticated  and  legal  repository,  and  one  which  invested  the  document 
with  as  full  authenticity  as  either  of  those  which  had  been  named  5  and  that 
s|ich  a  custody  rendered  terriers  admissible  in  evidence^  on  which  ever  side 
of  a  tithe-question  they  might  be  offered  \  because  it  is  a  repository  connected 
with  their  contents,  accounting  for  the  custody;  PotU  v.  Durant  (3). 
BulUny.MiicheHA). 

Richards,  C.  B.  If  this  book  had  been  produced  from  the  same  custody 
by  a  plaintiff,  in  a  suit  to  establish  a  modus,  it  would  dearly  be  evidence  for 
him :  why  then  is  it  not  admissible  against  him  ?  The  books  contain  histo- 
rical facts  connected  widi  the  parish ;  and  what  place  is  so  proper  for  th^ 
custody  of  such  a  piece  of  evidence  as  the  chest  of  the  parish  church.  The 
propriety  of  its  custody  is  founded  on  the  same  principles  as  those  which  re-^ 
gulate  such  questions  with  respect  to  terriers. 

The  books  were  therefore  admitted.} 

The  depositions  for  the  plaintiff  tended  to  show  that  the  vicar  had  received 
the  tithes  of  hay  in  the  parish  generally,  and  in  the  district  of  Cai^. 

On  the  other  hand  it  was  proved,  that  neither  the  vicars,  nor  any  of  their 
lessees,  had  ever  received  any  such  tithes  for  the  lands  occupied  by  either  of 
the  defendants.  The  persons  who  had  farmed  the  tithes  of  hay  of  Uie  parish 
«nder  several  former  vicars  also  proved  that  they  had  never  taken  or  de- 
manded tithes  of  hay  of  the  lands  in  question,  because  they  did  not  consider 
themselves  entitled  to  them  j  for  tiiat  the  last  vicar  had  informed  his  lessees 
that  the  vicar  was  not  entitied  to  the  tithes  of  hay  for  the  lands  of  Cringle 
Dyke  and  Burnt  flill ;  and  one  witness  stated  that  compositions  had  been 
paid  for  these  lands  to  the  impropriators  for  tithes  both  of  com  and  hay. 

Martin  and  Barber  contended^  that  a  sufficient  primd  fade  case  had  E>een 
proved  by  the  plaintiff  to  cast  on  the  defendants  the  onut  of  establishing  a  de* 
fence  by  proving  either  a  title  to  the  tithes  of  hay  ^  or  an  exemption^  partico-' 

larly 
(1)  It  WM  stated  by  Mr.  Cdey,  that  there 
were  three  legktmate  repmltories;  namely-, 
the  bishop's  resistry,  the  registey  of  the 
archdeacon  of  the  diocese,  and  the  chnreh- 
chest;  and  to  that  statement  the  lord  chief 


baron  assented. 

(2)  a  Anstr.  386.    Jnte,  p.  40a« 

(3)  Ante,  p.  432. 
(4)^111^,  p.  757. 
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hrly  as  there  was  no  one  aicationed  to  whom  the  tithe  of  hay  had  been        1817. 

mid.  ARMtTKOHO 

^  Dauneey  and  Phiftmore^  for  the  d^fendants^  instated  Uiat  a  vicar  was  bound  HEwiTr. 
to  make  out  a  clear  title  before  he  could  call  on  the  defendant  to  answer 
his  case ;  that?in  the  present  instance  the  vicar  had  given  no  proof  of  per- 
eepttoo  of  the  tithes  of  hay  from  Cringle  Dyke  or  Burnt  Hill  forms,  for  thnt 
no  part  of  the  evidence  went  to  affect  those  lands  -,  his  case,  therefore,  rest-* 
iBg  on  perception^  failed  as  to  all  such  parts  as  were  not  shown  to  have  ever 
paid  any  tithes.  There  is  also  evidence  of  disclaimer  $  for  it  appears  that 
'  the  vicars  h«ve,  on  many  occasions,  let  their  tithes  with  an  express  declara- 
tiouy  that  they  had  no  right  to  tithe  hay.  And  they  submitted,  therefore, 
that  the  plaintiff  had  not  made  out  such  a  satisfoctory  case  as  to  call  on  the 
occupiers  for  any  defence. 

RieiiARDS,  €.  B.  [having  stated  the  objeet  of  the  bill.]  In  this  case  the 
vicar  is  undoubtedly  bound  to  show  his  ti^e,  for  tlie  common  law  gives  him 
no  right,  and  the  plaintiffiB,  who  are  his  lessees^  stand  exactly  in  the  same- 
situation  as  the  vicar  himself. 

The  plaintiff  is  in  this  predicament :   having  no  existing  endowment  to 
produce,  we  must  coUect  entirely  from  the  evidence  of  usage,  whether  there 
ever  was  an  endowment  giving  him  the  tithe  of  hay.    The  first  evidence  is 
the  ecolesiastica}  survey,  26  Hen.  8,  from  which  it  appears,  that  the  vicar 
had  dedmatfcmi ;  and  wherever  that  survey  is  considered  as  evidence,  it  is  no 
doubt  in  the  nature  of  an  endowment.    But  the  ecclesiastical  survey,  or  any 
other  ancient  document,  is  not,  in  point  of  evidence,  equivalent  to  aa  endow- 
ment or  to  usage.  Then  there  are  produced  five  vicars'  books,  from  which,  at 
one  time,  I  thought  there  was  a  general  title  shown  to  be-in  the  vicar,  .to 
entitle  him  to  the  tithe  of  hay  throughout  the  parish,  and  that  they  would 
be  sufficient  to  authorize  me  in  deciding  this  case  in^  fovour  of  the  plaintiff ; 
but  we  must  look  at  the  evidence  on  the  othei;  side,  and  it  happens,  that  in 
a  court  of  equity  every  witness  whose  depositions  appear  on  paper,  is  unfor- 
tunately equally  entitled  to  credit,  and  so  for  I  have  not  the  means  which  a. 
jury  have  of  weighing  the  testimony  of  one  witness  against  that  of  another. 
Now,  the  nature  of  the  present  question  is  not  whether  there  exists  any  title 
In  these  defendants,  but  whether  the  plaintiff  is  entitled.    It  is  enough* for 
the  defendants  to  rest  their  case  on  tiie  denial  of  the  plaintiffs  title.    From 
the  evidence,  I  say,  the  vicar  has  shown  himself  to  be  entitled,  generally  to 
tithe-hay  throughout  the  parish,  yet  from  the  same  evidence  I  must  say,  that 
the  plaintiff  has  not  made  out  a  title  to  hay  in  every  part  of  the  parish.  The 
vicars*  books  are  strong  evidence,  and  they  support  the  ecclesiastical  survey ; 
but  they  do  not  show  that  the  tithes  are  due  to  the  vicar  for  these  farms,  fur 
they  only  show  him  to  be  entitled  generally,  and  not  to  every  acre  of  the  pa- 
rish.    So  for,  the  present  case  differs  very  materially  from  that  of  yester- 
day (I)  ;  for  there  the  evidence  was  all  one  way.    Then  let  us  see  what  is 
the  case  that  the  defendant  opposes  to  that  of  the  vicar.    The  plaintiff  ad- 
mits that  there  is  no  evidence  of  any  vicar  having  ever,  in  fact,  received  tithe 
Of  hay  of  the  lands  in  the  occupation  of  the  defendants.     In  the  case  of  yes- 
terday, the  pl^ntiff  had  constantly  received  the  tithe.    Then  to  meet  the  in- 
ference which  would  otherwise  necessarily  arise  from  this  non-iierception, 
the  plaintiff  has  endeavoured  to  prove  that  no  hay  had  been  produced  on 
these  lands  worth  collecting,  but  he  has  failed  ii^  proving  that  ^  for  within 
the  last  forty  years  it  is  shown  that  the  lands  produced  good  crops  of  hay, 
the  tithe  of  which  would  have  been  well  worth  collecting,  and  that  is  proved 
bv  a  person  whose  interest  it  was  to  collect  the  tithes.     He  adds,  indeed, 
what  seems  to  me,  who  am  bound  to  give  credit  to  his  testimony,  to  be 
certainly  a  little  extraordinary,  that  the  vicar  had  declared  that  Ihey  were 
not  entitled  to  the  tithe  of  hay  on  these  premises.    Other  witnesses  state 
that  there  was  but  little  hay,  but  none  of  the  witnesses  say  that  there  was 
none.  The  evidence  for  the  defendants  again  shows  that  tithe  was  never  paid 

fui; 
(1)   Panom  ▼.  BtUamy,  A  Price,  1^.   Anti,  p.  832. 
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for  these  luids  to  anj  one  ^  not  meaDiBg  tkat  Uiejr  were  exempt,  hni  thai 
they  paid  oo  tithes  to  the  vicar ;  that  must  be  taken  to  be  the  effect  of  it. 
Then  in  other  pacts  of  tlie  part^  it  is  proved  thai  tithe  of  hay  was  paid  to 
the  vicar,  and  that  evidence  is  certainly  strong ;  but  such  evidence,  althovgli 
it  gives  great  assistance  to  the  ecclesiastical  snrvey  generally,  does  not  carry 
the  perception  of  the  tithe  through  the  whole  parish*  as  it  has  been  truly 
said  it  was  incumbent  on  the  plaintiff  by  his  evidence  to  do. 

[His  lordship  then  went  into  the  contradictory  evidence  given  as  to  there 
not  having  been  a  sufficient  crop  of  hay  produced  on  these  lands  to  make  the 
collection  of  it  worth  while ;  and  adverted  to  the  positive  evidence  oC  the 
declarations  of  former  vicars,  that  no  tithe-hay  was  due.] 

Then  what  am  1  to  say  to  this  case,  where  there  is  this  sort  of  advenw 
testimony  ?  I  cannot  decide  this  cause  (as  I  did  that  of  yesterday)  as  a  jury 
may,  for  I  am  equally  bound  to  believe  the  evidence  on  both  sides^  where 
there  is  conflicting  testimony.  The  vicar*s  lessee,  who  was  likely  to  be  ac<» 
quaiuted  with  the  extent  of  the  vicar's  right,  does  not  demand  the  tithes  of 
hay  arising  from  these  lands,  because  the  vicar  told  him  he  was  not  entitled 
to  them ;  thus  the  actual  non^perception  is  founded  on  an  intentional  deli- 
berate disclaimer ;  and  then  what  becomes  of  tlie  suggestion,  that  the  tithe 
was  not  worth  collecting.  Add  to  all  this,  that  some  of  the  witnesaes  aay» 
the  tithe  was  not  paicl  to  the  vicar,  because  it  belonged  to  the  Aglioat^  fa«^ 
mily.  On  the  whole,  therefore,  although  there  is  no  doubt  that  the  vicar  is 
entitled  to  tithe-hay  in  very  many  parts  of  the  parish,  it  does  not  necessarily 
follow  that  he  is  entitled  to  it  from  these  particular  lands,  from  which  he  has 
not  proved  any  perception.  The  question  then  is,  whether  on  such  evideiM:e 
I  can  decide  this  cause  now.  There  is  evidence  that  no  tithe-hay  has  ever 
been  paid  to  the  vicar  for  these  lands ;  that  the  vicars  have  disclaimed  their 
right  to  tithe-hay  of  these  lands  ;  and  that  in  foct  these  lands  were  account- 
able for  that  tithe  to  another  person.  Under  these  circumstances  I  am  bound 
to  do  (what  I  never  will  do  where  I  can  avoid  it,)  put  the  parties  to  the  ex- 
pence  of  sending  this  question  to  be  tried  by  a  jury. 

Issue  decreed* 


A  book  from 
the  registry  of 
Lincoln,  coh- 
tainiog,  htUr 
oka,  what  were 
c&Ued  copies  of 
endowmentB  of 
certain  vicar- 
agea,  was  re- 
oeired  as  evi- 
dence  of  an  en- 
dowment of  a 
vicarage  in 
Northampton- 
shire, by  the 
lord  chief  baron 
(after  conu- 
derable  donbt) 
on  the  produc- 
tion of  cases 
wherein  it  had 
been  recdyed 
before* 


T.  67  Geo.  3.     1817.     Scacc. 
Leonard  v.  Franklin.     [4  Price,  264.]     Dan.  34. 

nPHE  plaintiff  in  this  cause  (a  suit  for  tithes,  by  the  vicar  of  Newbottle 
-■-  Northamptonshire),  proposed  to  give  in  evidence  an  entry  in  a  very  old 
book,  produced  from  the  registry  of  the  diocese  of  Lincoln,  iqipearing  to  be  a 
collection  of  ecclesiastical  notices,  compiled  by  Hugo  Wells,  formerly  bishop 
of  Lincoln ;  among  which  were  many  abstracts  of  various  endowments  of 
different  churches,  and  one  of  them  was  that  of  the  vicarage  of  Newbottle. 
It  was  without  date  or  title. 

The  production  of  that  book  was  opposed  by  JUartin  and  Temple,  as  not 
being  evidence;  because  it  was  a  mere  private  collection  of  documents^ 
(which  might  or  mi^t  not^  be  genuioej  or  fabricated,)  as  matter  of  curious 
research,  but  which  were  by  no  means  authenticated  or  verified.  It  was 
also  objected,  that  the  book  was  not  even  in  the  nature  of  an  official  book, 
nor  was  it  a  public  writing  i  that  it  did  not  profess  to  relate  to  the  county  of 
Northampton  (1),  but  was,  on  the  contrary,  compiled  (as  it  was  said)  by 
the  bishop  of  Lincoln,  and  kept  in  the  registry  of  that  diocese.  The  custody, 
therefore,  was  another  insurmountable  olje€tk>n ;  the  possession  being  no 
way  connected  with  any  interest  in  the  vioan^e  of  Newhottle,  nor  derived 
from  any  person  in  any  way  concerned  with  the  vicarage. 

Dauac^ 


(1)  Northamptonshire  was  fbnnerly  within 
the  diocese  of  Lincoln,  and  contlmied  to  bs 
part  of  it  till  the  i^ign  of  Hen.  8.,  when  the 
diocese  of  Peterborough  was  carved  out  of 


that  of  Lincoln ;  and  the  book  in  qoestioB- 
came  Irom  the  episcopal  rei^slry  of  the  dip- 
cese  of  lincoln. 


Dmmcty  tbd  ffail»  cohtending  tbi  tbe  firddcidtibti  of  the  book^  t^^d  on        leiT. 
it#  NiYiag  been  received  before  dn  ta^iotis  o<!cilsioii8.  LtdiTAKo 

l*h«  Lord  Chief  BaToB  ilititiiaCed  thAt  his  impfessloii  Was  ^aiiist  Emitting  .^ 

the  book  ad  evid^nc^  fn  the  pi'e^nt  eaBe>  on  the  objections  taken  i  but  if  it    ^'^*^£^r 
bad  been  adittilted  on  foirmer  occasiotas^  his  kirdship  siiid,  thui  he  shotild    ^'^V^^f^ 
3rteld  t#  the  anthorities;  and  he  ordered  the  cause  to  tond  oter  to  give  etn 
opportunity  of  bringing  forward  anj  case  f n  which  it  hud  been  Admitted. 

Oh  thiA  day  the  COuteel  ^r  the  plaintiff  itienitoned  the  CAdes  of  HdUt  V. 
BgHtm  (1),  and  HebdsA  t.  Fteemah  (S)  9  and  Dtfuncey  Also  adverted  to  its 
liBving  been  AdmitM  at  HiH  prim,  on  the  Qsiford  circuity  in  A  case  of  Hur^ 
wm4  v«  SUm  ip)  >  whte 

The  Lord  Chief  Baron  admitted  the  evidence  (4) . 

Account  decreed^  With  costs* 

(1)  AniCf  p.  597.  the  cases  cited  }  sod  U  ought  therefore  to  be 

(2)  ^nie^  p.  598.  observed,  tbat  in  kaUe  V.  Jkytitm,  and  Heh- 
(3}  jinici  p.  003.  v/eii  ▼.  FretmaUf  no  objtotton  ilria  ifiade  to 
(4)  the  loi^  chkf  barvn  seems  Co  ha««      the  e^Menee ;  bat  in  ffarw^od  t.  5fifM|  ou 

adniMed  |lie  evidence  on  ihe  authority  of      objection  taken»  it  was  expressly  rejected. 

T.  67  Geo.  3.    1817.    Seacc. 
GUtibtoiid  ^«  StoUm.     [4  Price,  267.]     1  Wils.  Exch.  Rep.  Ua. 

1  Dan.  27* 

^WK^  ttils  bin,  which  had  been  filed  by  the  lessee  of  a  rector^  for  an  accoaht  A  modm  caaaot 
-■"    of  the  tithes  (^nfertilly)  of  a  certain  farm  in  the  occUpatioti  of  the  de-  ^  pleaded  as 
fendarit.  calh-d  Astlejr  Hall  Fdrm.  containing  120  Acites,  the  followfng  de-  S^de'SinT' 
fence  offnodtu  was  pot  on  the  record  by  the  answer, ''  (hat  the  said  farm  is  of  whicbthe' 
parcel  of  the  demesne  lands  of  a  cert&itt  mtosion-bouse  called  Astley  Hall,  farm  for  which 
sitaate  in  the  said  pdHsh  of  Chorley,  and  which  said  demesne  llmds,  are  ^  ^^  Y^ 
nstudly  called  Astltfjr  Hall  Demesne,  and  cotnprise  altogether  about  UlW.  J^SLMlesa 
^, 30^. ;  and  he  bdletes  and  Insists  that  from  time,  &c.  a dertdin  Modui ot  Stometes and 
4Ar.  a  y6ar  hath  been  pnyable  to  the  rector  of  the  pkdsh  of  Croston  (1;,  and  boonds  of  the 
now  is  payable  yearly  and  ei^<sry  year  at  £aster,  or  as  soon  after  as  demanded  demesne  or  of 
by  the  proprietor  of  the  said  mansion-house  and  demesne  lands,  for  and  in  '^^  ^'^^.'*' 
lieu  and  foil  satisfaction  and  discharge  of  all  the  tithes  yearly  arising  upon  .Qfstied. 
the  whole  of  the  said  deitiesne  lands."  Though  less 

To  tb:lt  defence  so  pleaded,  Martiti  and  Itoup^ll  objected,  tliiit  thd  fAodiis  strictness  H  re- 
was  rn^propetly  laid,  both  m  respect  of  the  Idnds  alleged  t6  be  Covered  by  ^T'i'**  ^•". 
the  paytilem,  afid  also  in  resYieCt  of  the  persoii  bjr  Whoari  it  Was  to*  be  pAtd ;  * yiTbTwhich 
ibr  that  thf&  deb'ctf ption  of  a  form  ds  being  pAyt  of  ai^  aiiclebt  deflii6snc»  with-  «  fum-modiu 
oat  set^ng  Out  metes  ttnd  botmds,  either  to  the  whole,  oY  the  part  (wl^ieh  Is  set  op ;  yet 
Wd^  essentially  necessary  to  dut^h  a  plea  ^  the  predeiit  J  WieU  ineluRieient,  (knd  the^ands  00- 
destmctire  of  thedrfenee*-Cr(5/]5 1^.  Jyer  if 2),  SCott  v.  .^%odrf (3)— Arid  that  J^^^^uSbe 
the  term,  cfemesne  land^,  wa^  Vague  Htfd  tmtertain,  ahd  un'knowri  in  l^at  ,0  described 
proeeedkr^,  eicept  wHen  applied  to  the  croi^ri.  Or  the  lofd  of  a  manor.         that  they  may 

They  objected,  also,  thatt  the  uWrftfi  wtfs  Alleged  to  be  payable  by  the  pro-  ^  k«?>wn  with 
prietor,  whereas  it  shotild  have  beett  sttftecf  ttf  haVe  been  pAyable  by  the  cert""^- 
occnpier^  fbr  he  is  the  o^enM^le  pO^essor,  itnd  to  him  it  is',  add  not  to  the 
pit>prfetol',  (whom  it  Might  ofteil  be  diffictift  to'  Aldcertain  or  find,)  that  the 
cleirgjrniAn  is  to  lippif  for  his  tithes. 

Dautieeff  ttad  Biakc  submitted^  thAt  the'  description*  wais  in  both  respects 
sofB<^nt  lir  ad  answer,  ddveHf ng  td  the  (Astinction  recognised  in  the  case  of 
tf  biff.  The  present  description,  thoxxgh  general,  is  obvious,  ainff  Welt 
known,  tM  is  tfhich  the  same  ttd  that  of  "  Ancient  orchard,''  whicfa  hajj  al- 
ways beisfl  held  to  \ft  strtftderit.  Ifi  ho  We>^er,  flie  laying  of  ^is  modus  should 
be  sonsewhat  loose,  yet  where  there  \i  ettdenee^  as  here>  of  a  l6hg-con- 

t»hue'(f 

(t>  'Aie  township  of  Ghorlcy  was  sepa«      idtate  a  distinct  parish, 
rated  from  the  parish  of  Croston  by  aiet  of         (2)  Poti^  Add^ 
\y  (33  Geo.  3d)  Md  amde  to  con-         (3)  Potty  Add. 


^Ti* 


8COT80N. 


igXHE   ;CASBS. 

18 17.  tVjQU^  payoQjei^;  the  oourts  have  always  supplied  the4efici^cy  in  fil^adiog, 
GiLLiBRAMD  ^^  h^ve  suflfered  the  defence  to  go  to  an  issae^  and  they  cited  Matlock  v. 
BrotMt  (1)^  and  Ord  v.  Clarke  (2).  The  latter  case  they  put  also  in  opposi- 
tion to  the  second  objection^  of  the  piodus  being  laid  as  payable  by  the  pro- 
prietor. They  then  submitted,  that  the  extent  of  the  lands  stated  to  be  oo- 
T^red>  having  been  set  oot  by  the  number  of  acres^  was  suffioient,  as  was  h^ 
in  P^yu  V.  Duntze  (3),  and  AtkvM  v.  Hatton  (4). 

[In  this  stage  of  the  cause,  the  Lord  Chief  Baron  intimated  a  desive  to 
hear  the  evidence,  which  was  accordingly  ^ead ;  andjit  «4»peared,  from  the 
depositions,  that  the  payment  alleged  to  be  a  modw  had  been  made  as  far 
back  as  memory  and  reputation  extended,  and  that  no  tithe  had  ever  been 
paid  or  demanded  for  Astley  Hall  Farm,  within  living  memory ;  and  one 
of  the  witnesses  described  its  boundaries.] 

Martin  then  insisted,  that  even  if  the  modu»  should  be  held  to  have  been 
well  pleaded,  as  put  on  the  record  by  the  answer,  it  had  not  been  proved  as 
laid,*  which  was  equally  necessary ;  for  none  of  the  witnesses  had  described 
the  lands  claiming  the  protection  of  the  modus  as  they  were  described  in  the 
terms  of  the  answer.    He  then  adverted  to  the  language  used  by  the  wit- 
nesseJB,  who  spoke  of  Astley  Hall  Farm,  whereas  the  pleadings  called  it  so 
many  acres,  part  of  Astley  Hall  Demesne  3  and  he  pressed  the  indefinite  de- 
scription and  vague  uncertainty  of  the  expression,  demesne,  which,  if  it 
meant  any  thing,  could  only  signify  lands  in  the  occupation  of  the  lord  of 
the  manor,  and  could  no  longer  i>e  considered  as  demesne,  when  not  in  his 
occupation,  any  more  than  a  park  when-disparked.    The  case  of  an  ancient 
orchard,  he  submitted,  was  an  exception  to  the  rule,  and  that  on  the  ground 
of  "  ancient  orchard*'  being  a  precise  description,  because  it  was  ostensible, 
and  obvious  to  the  sight  5  whereas  demesne  lands  afforded  no  such  intelligible 
or  visible  designation.    And  he  contended,  that  to  support  the  present  de- 
fence every  requisite  was  wanting ;  for  that  the  lands  stated  to  be  covered  by 
the  modus  were  not  (as  they  ought  to  be)  accurately  and  clearly  described 
by  name,  quantity  of  acres,  and  their  known  metes  and  boundaries  :  ^that  the 
proof  .did.  not  accord  with  such  description  ^  and  that  the  lauds  were  not 
clearly  shown  to  be  the  same  as  were  sought  to  be  protected  by  the  modus* 

Adv.  vult^ 

23d  June.'  Richards,  C.  B.     The  defendant  has  set  up  a  modus,  by  way  of  defence 

to  this  bill  for  tithes,  of  40«.  a  year,  said  to  be  payable,  for  certain  demesne 
lands  called  Astley  Hall  Demesne,  of  which  the  defendants  farm  is  stated  to 
form  a  part.     In  support  of  the  modiu  there  was  certainly  much  evidence 
offered  of  the  payment  pf  it,  and  of  non-perception  ^of  tithes  in  kind,  for  1^ 
great  length  of  time,  though  that  evidence  applied  sometimes  to. the  whole 
estate,  and  sometimes  to  this  farm  only.    Aa  objection  was  taken  to  the 
manner  in  which  the  modus  is  pleaded ;  and  certainly,  it  being  stated  to  be 
applicable  to  the  general  estate,  and  not  to  this  particular  farm,  there  ought 
to  have  been  some  more  intelligible  description  given  of  thj^  property  to 
which  the  modus  is  applicable.     If  it  had  applied  to  this  farm  only,  the  de- 
scription of  it  would  have  been  sufficient ;  but  it  goes  much  beyond  that, 
for  it  is  said  to  apply  to  the  whole  of  Astley  Hall  Demesne  ;  and  with  res- 
pect to  that,  there  is  no  statement  of  metes  and  bounds  of  any  kind,  or  any 
thing  to  show  the  clergyman  the  situation  and  extent  of  the  place  claiming 
the  protection  of  the  modus.  If,  therefore,  it  be  applicable  to  alaiger  estate, 
the  description  of  the  part  claiming  under  the  exemption  of  the  whole  is  not 
sufficient ;  for  notwithstanding  so  much  exactness  of  description  is  not  ne- 
cessary in  an  answer  as  would  be  required  in  a  bill,  yet  it  must  necessarily 
state  soniething  by  way  of  description  of  the  particular  lands  claiming  to  be 
covered  by  the  modus  set  up  ;  but  here,  there  is  nothing  of  that  sort  stated, 
and  it  is  impossible  to  apply  the  evidence  so  as  to  supply  that  deficiency. 
*  There- 

(1)  Ante,  p.  197.  (3)  Past,  Add. 

(2)  Amtt,  p.  424.  (4)  Ante,  p.  403, 


TITHE  CASB8. 

Therrforie,  wUb  cote&iderable  reluictance,  I  feel  myself  bonhd  to  say,  that  I 
Uiink  the  descijption  of  these  premises,  as :  furnished  by  the  answer,  is  not 
sufficient  to  show  that  Ufiey  are  part  of  a  deinite  estate,  alleged  to  be  pro- 
t^ted^y  the  modtis  setup,  so  as  tp  entitle  the  defendants  to  succeed  in  that 
defence.  The.  qpurt  could  not.  effectually  decide  on  the  modu$  as  pleaded, 
and  therefore  it  is  of  no  value. 

At  the  ^ame  time,  -considedng  the.  merits  of  this  case,  it  is  quite  idle  in 
t^iese  parties  to  persist  in  the  suit ;  and  tiiey  should  in  the  mean  time  come 
to  some  understanding  with  each  otber ;  for  if  the  same  application  should 
be  inade  to  the  court  bereafter,  by  another  bill,  tfa6  defendant  will  be  enabled 
to  make  a  better  case,  and  a  further  inquiry  must  then  be  the  inevitable  re- 
sult :  because  the  payment  of  40«.  is  peicfettly  clear  upon  the  evidence,  and 
it  does  not  appear  that  any  thing  else  has  ever  been  paid  :  and  if  this  had 
been  laid  as  a  farm-modus,  and  the  lands  had  been  properly  described,  the 
defendant  would  have  been  clearJy  entitled  to  an  issue. 

But  the  short  objection  to  it,  as  at  present  stated,  is,  that  you  can  not 
plead  a  modus  as  covering  a  certain  district,  ndt  described  by  its  metes  and 
hounds,  and  then  say  that  the  defendant's  lands,  which  are  also  not  described 
by  metes  and  bounds,  are  part  of  such  district; 

The  consequence  of  the  modus  ht^ving  been  badly  pleaded,  however,  at 
present  is,  thsit  there  imust  be  a  decree  for  the  account  prayed  by  the  bill ; 
but  as  the  defendant's  case  appears  to  have  been  a  good  one,  it  must  be 
without  costs.  Account  decreed  ( I ) . 

(1)  Vide  mu^  T.  Htu^/Md,  3  Price,  210.    Ante,  p.  775. 
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T.  57  Geo.  8.     1817.    1820.    Scacc. 

Leathes  (Rector  of  Mepal  and  Vicar  of  Sutton,)  v.  Thomas  Newiti 
the  younger,  fFiUiam  Cole^  (Occupiers  of  Lands,  &c.  in  Mepal) 
Philip  Cttwihome,  William  Cawthome  the  younger,  and  Thomas 
Maylifiy  Executor  of  Joseph  Maylin,  (Occupiers  of  Lands,  &c.  in 
Sutton)  The  Dean  and  Chapter  of  Ely ^  (Patrons  of  the  Churches 
of  Mepal  and  Sutton,  Lords  of  the  Manor  of  both  Parishes,  claim- 

'  ing  to  be  Impropriators  of  part  of  the  great  tithes  of  Sutton), 
TawnUy  Clarkson,  (Sub-lessee  of  the  Fellows  of  Jesus  College), 
Richard  Lord  Bishop  of  Bath  and  Wells,  Edward  R.  Rayner, 

[  William  D.  Plamplin,  and  T.  P.  Folev^  Fellows  of  Je^us  College, 
(Lessees  of  the  Dean  and  Chapter  of  Ely). 

[4  Price,  356.    8  Price,  562.] 

rpHE  plaintiff  filed  this  bill  as  rector  of  Mepal  and  vicar  of  Sutton,   (Isle  M**du9  of  u. 
•■-  of  Ely,  county  of  Cambridge,)  for  the  great  tithes  of  the  rectory  of  Me-  fo'  «  miJc»» 

P*'  the  tithe  of 

%M^     £<    riij   r  .^*.«  ,         .  milk  of  such  COW,  sent  to  an  issue. 

T^/  of  li«r.  for  every  calf  fallen  or  dropt  in  the  parish,  in  lieu  of  the  tithe  of  such  calf,"  is  not 
prored,  if  the  erideuce  add  a  qnalification  to  the  custom  :  as,  if  the  proof  be,  that  where  such  calf  shaU  be 
soldwithui  the  first  yw  after  being  calved,  a  further  8um>  after  the  rate  of  1#.  in  every  10*.  of  the  price  at 
which  the  calf  was  sold,  is  to  be  paid  to  the  vicar. 

Where  the  court  were  of  opinion  that  the  eflfect  of  certain  ancient  documents,  produced  to  nentive  the 
vector'a  common  law  right  in  favour  of  the  vicar,  were  of  so  unusual  a  description  that  no  reasonii^  by  ana- 
JW  to  former  decisioiu  conld  lead  to  any  condusioo  as  to  their  effect  as  evidence,  but  that  they  had  obscured 
Wpnmdfacu  right  of  the  rector,  the  court  directed  an  issue  to  put  the  case  in  a  couree  of  further  inquiry. 

Evidence  of  reputation  oi  certain  lands  having  been  inclosed  in  puniuince  of  an  agreement,  not  admUsible. 

A  copy  of  a  lost  terrier  waa  rejected  as  evidenee. 

An  iss«e  will  not  be  granted  to  try  part  of  a  custom. 
^Other  money.payments  put  in  evidence  by  a  vicar  than  those  set  up  by  the  occupier,  cannot  be  considered 
HIT**'.!!  *^       also  ahow  by  the  evidence  that  such  payments  have  the  requisites  of  modmtt  m  point  of 
Sfliflllt^  f ^  Y^  °^  immemoml  origin,  and  invariable  amount.    There  is  otherwise  no  ground  for  say- 
iDg  that  the  defendants  are  entitled  to  have  an  issue  to  tiy  them. 

^^«*^5?^J!?°  ?f  "^^  ^^  by  either  vicar  or  rector,  (the  latter  admitting  the  vicar's  right,  except 
ifhSi.^?""?  *itheab le  articles,  there  being.no  thfad  claimant,)  in  certain  parts  of  the  parish  throughout 

Tk.-  A     "^^.IT^.  ■*""•  ""*"  ^^^>  **  negaUve  evidence  in  favour  of  the  vicar's  right  to  aU  other 
tnan  tae  excepted  articles.  ^ 

A  vicar  claiming  from  occupiers  greai  tithes,  having  by  his  bill  made  the  rector  a  party  defendant  and  his 

lessees 


TITHE  CASES. 

pA  and  the  stni^l  tithes  of  the  vicarage  of  Sottob,  and  alM  the  great  tithes 
arising  in  certain  parts  of  die  pariah  of  Sotton,  (the  trkafBge,)  and  parties* 
krly  in  Norik  Fea,  and  HolU  or  Holtoooks,  parts  of  a  certain  diatrict  of 
fen  or  marsh-land^  being  lately  inclosed  fen^gronadB,  within  the  aaid 
parish  of  Sutton,  containing  9,700  acres,  or  tbereabonts,  aitttata  in  a 
fen  called  Sutton  Fen  ;  and  for  agistment. 

The  defendants,  the  dean  and  chapter  bf  Ely,  rector  of  Siitlon,  admitted 
the  plaintiff's  title,  as  vicar,  to  all  small  tithes  in  8atton,  except  saShm, 
osiers,  and  mills,  which  they  claimed  as  appropriators,  denying  hk  title  to 
great  tithes  in  the  North  Fen,  and  HolU  or  Holbrooka,  which  they  also 
claimed,  as  well  as  the  great  tithes  of  all  other  parts  of  the  parisb>  as  appftH 
priators ;  and  their  answer  stated,  that  they  had  always  let  the  rectoiy  0^ 
Sutton,  which  was  now  let  to  others  of  the  defendants  ;  ami  thaS  if  the 
occupiers  of  any  of  the  lands  or  fiurma  in  Sutton  had  paid  any  of  the  eatcept* 
ed  tithes  to  the  vicar,  they  had  done  80  wrongfully  s  and,  admitting  Chat 
no  great  tithes,  or  agistment,  had  been  receiv^  by  them  from  North  V^n, 
they  insisted  that  their  rights  were  nevertheleas  not  affected  1^  the  lactiea  of 
their  lessees. 

The  defendants,  Newitt  and  Cole  (occiipiers  in  Mepal,)  denied  the  piain* 
tiff*8  title  to  all  tithes,  great  and  small,  in  part  of  the  parish  of  Mepal  j  for 
as  to  that,  tliey  Iiisisted  Uiat  there  was  a  certain  fen,  called  North  Fen, 
or  Sutton  Fen,  situate  within  the  parishes  of  Mepol  and  Stttlon,  and  that  sueh^ 
pari  as  was  situate  in  Mepal,  and  the  titheable  places  thereof,  consisted  <if 
600  acres ;  an(l  that  the  plaintiff  (if  he  were  rector)  was  entitled  to  tithes 
in  kind  of  wool  and  lambs,  and  to  certain  moduses  in  lieu  of  the  tithes  of 
milk,  calves,  and  foals,  and  also  to  the  tithe  in  kind  of  pigs,  provided  he 
kept  a  boar  for  the  use  of  the  parish ;  and  to  no  other  tithe,  either  in  kind, 
or  sub  fttodo,  in  that  part  of  the  fen  lying  within  the  said  rectory* 

They  then  set  up  a  defence  of  exemption  for  that  sanie  part  of  the  fen,  as 
being  part  of  the  possessions  of  the  dissolved  priory  of  Ely  (l)< 

Next,  they  pleaded,  that  the  occupiers  [of  lands]  within  the  rectory,  iaehid- 
ing  the  said  500  acres,  had  the  following  moduses  j  ''  U.  for  every  milch  cow, 
in  lieu  of  the  tithe  of  milk  of  such  cow ;  l^d,  for  every  calf  fellen  or  drop! 
in  the  parish,  ifl  lieu  of  the  tithe  of  the  said  calf,  and  2^fif.  for  etery  foal, 
in  lieu  of  the  tithe  of  the  said  foal.*' 

Ne^tt  further  stated,  that  he  occupied  only  thirteen  acres  in  the  North 
Fen,  and  had  had  no  titheable  matters  thereon ;  and  Cole,  that  he  occupied 
thirty  acres  there,  and  had  had  thereon  most  of  the  titheable  matters  charge 
ed  by  the  bill.  And  they  alleged,  that  the  plamtiff  having  let  all  his  tithes 
to  one  Jellings,  except  the  moduses  for  the  milch  cows  and  calf,  had  no 
demand ;  and  Cole  further  stated,  that  he  had  paid  all  the  tithes  due  from 

lessees  and  their  stiMeasee,— tbc  rector  and  his  lessees  not  only  insisted  on  thdr  title,  bat  examined  wit- 
nesses, and  ilie  comt  decreed  an  accoont  of  certain  tithes  against  the  occupiers,  and  issues  to  try  modtuetf 
and  whether  the  great  tithes  in  question  beloaged  to  the  riclor  Or  ricar^  The  rector  aetepled  IIr  laet  isne, 
and  went  to  trial.  The  pltuntitf  (in  equity)  failed  in  the  isaoas  on  the  mm^ue§  with  the  occapiers,  and  aoe-' 
eeeded  on  the  issue  tried  with  the  rector  as  to  the  grent  titliea  dained. 

The  cause  coming  on  to  be  heard  on  the  poalea  for  further  directions,  it  was  ordered  that  the  plani-* 
tiff  (in  equity)  should  pay  the  defeadaats  the  costs  of  tho  issiM  in  which  he  hHied ;  and  that  Che 
defondanU  Uie  rector  and  his  lessees  should  pay  the  plamtiff  (In  equity)  tbo  oests  srMag  ftom  the  ioterrnga-' 
tories  and  depositions  und  otherwise  occasioned  by  the  cossmisswDS  issued  hy  the  rector  for  the  examiaafton 
of  witnesses,  to  be  taxed,  &c.  and  the  costs  of  the  issue  at  law^  and  the  subsequent  proceedings  thereon. 
The  lessees  were  decreed  also  to  pay  the  plaintiff  the  costs  incurred  hy  the  plaintiff  in  the  executing  a  com- 
mission for  the  examination  of  witnesses  on  their  part;  for  although  it  might  hai^  been  necessary  to  make 
the  rector  a  party,  if  he  had  only  insisted  on  his  titie  by  his  soswer,  esanlniHg  no  witnesses  and  dM  acdcf  t- 
ing  the  issue,  (which  he  was  not  bound  to  acoepft*),  nor  takuig  any  other  step^  be  nnght  not  have  been  fhriHe 
to  costson  the  plaintiff  *s  succeeding  i  but,  having  beooon  aetiye  whefthe  should  have  been  pasah^e,  he  mtOtr 
himself  Inble.    So  also  his  lessees. 

The  sub-lessee  not  having  examined  witnesses,  nor  tahen  any  step  to  put  the  pMaUff  to  nanee^wary  addi- 
tional expeaee ,  hiA  costs  were  ordered  to*  be  paid  to  hinw 

This  court  never  dirocta costs  ordered  to  bepaidy,  to  be  taaed  as hatweca attomef  spd  disalr 

I 

(1)  That  defenoe  was  abandoned  at  the  hearing. 
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Ms  ftrm  to  the  lesflee*  except  11m,  M.  due  up  to  Michadmas  1811,  ibr  tiie 
imAimv  Ibr  milch  cow  aod  calf. 

On  Uie  part  of  the  defendaQts*  in  aoawer  to  the  platntilTi  daim  in  Mepal> 
it  was  proved,  that  among  other  payments  set  up  as  modiue$,  2^4,  had  been 
paid  in  lien  of  the  tithe  of  each  foal  within  the  parish,  as  &r  bock  aa  living 
memofy ;  and  tot  the  same  had  been  a  fixed  payment  in  all  cases  where 
the  breeders  of  the  same  fioals  iLcpt  the  same  for  more  than  twelre  months  ; 
hot  when  they  add  the  same  within  twelve  months  after  foaling,  then,  in 
addition  to  the  said  sum  of  3j|d«  a  fiirther  snm,  at  and  after  the  rate 
of  U.  in  every  10s.'  of  the  price  at  whidi  the  said  foala  were  sold.  So 
alflo  one  ha^penny  for  calves  weaned  except  they  were  sold  within  the 
first  year  after  bdi^  calved,  in  which  case  the  vicar  was  paid  one  tenth  of 
the  price. 

Tlie  same  defendants,  and  others,  occapiers  of  knds  in  Sntton  parish,  de« 
■ying  the  plaintiff's  title,  admitted  the  vicar*8  right  in  Sutton  to  tithe  of  hay  • 
ftom  certain  lands  called  the  Cottage  Homesteads,  a  few  pieces  of  meadow 
in  the  high  lands,  and  mead-lands,  and  within  a  certain  fbn  called  Middle- 
moor  ;  and  that  the  plaintiff  had  received  the  tithe  of  hay  firom  a  certain  form 
called  Sutton  Holwood,  and  Little  Holwood  fiurm,  but  denied  the  vicar*s 
tide  to  bay  in  any  other  part  of  the  parish  ^  and  idl^ped  that  it  had  never 
been  received  by  any  vicar,  for  that  the  vicar  wps  not  endowed  of  hay,  even 
in  the  places  firom  whence  he  received  it ;  and  that  he  received  it  therefirom, 
or  some  compensation  in  lieu  thereof,  under  some  agreement  bcSwean  the 
dean  and  chapter  of  Ely,  to  whom  the  forms  of  Middlemoor  and  Little 
Holwood  bdonged,  and  some  or  one  of  the  preceding  vicars.  They  also 
doiied  his  right  to,  or  that  the  vicarage  was  endowed  of,  tithe  of  com  within 
die  vicarage,  except  that  by  virtue  of  the  aforesaid  agreement  he  had  re** 
<^Ted  the  tiUie  of  com,  or  some  compensation  in  respect  thereof,  for  the  said 
form  of  Little  Holwood.  They  admitted  the  vicar  to  be  entitled  to  tithes 
in  kind  of  lambs,  wool  and  pigs,  and  by  modiu  to  calves,  milk  and  foals,  and 
to  seeds,  and  orehard-fruit  in  kind,  from  lands  caUed  the  High  Lands,  but 
denied  his  right  to  all  other  tithes,  except  that  tlie  vicars  had  received,  by 
virtue  of  the  aforesaid  agreement,  the  tenths  of  all  the  profits  of  the  saiil 
haokf,  called  Sntton  or  Little  Holwood  ;  and  admitted,  that  he  and  some 
of  bta  ptedeeessora  had  received  by  virtue  of  aome  otiier  agreement,  the 
tithes  of  grass  and  fixlder  growing  upon  the  said  fen,  called  Middlemoor. 
They  also  aet  up  the  foUowiog  moduses  -,  ''  &/.  for  every  milch  cwr  ki  lien 
of  tike  tithes  of  milk  of  such  cow  ^  one  balfpenny  for  every  calf,  for  the 
tithe  of  such  calf,  and  a  tenth  of  the  price  if  sold  ^  and  3|<L  for  every  fod,* 
in  lieu  of  the  tithe  of  such  foal.'* 

The  other  defendants,  lessees  of  the  dean  and  chapter  of  Sly,  claimed  the 
great  tithes  under  their  lessors,  as  appropriate  rectors  of  Sutton. 

The  evidence  produced  on  the  part  of  the  plaintiff,  aa  vicar  of  Sutton,  was, 
(having  proved  his  title)  a  genend  perception  of  the  great  and  small  tithes 
of  that  part  of  the  inclosed  foil  called  Little  Holwood,  by  a.  compensation, 
and  so  for  another  part  of  the  same  fen  callen  Cocksnest,  and  from  other 
parts  of  Sutton  parish,  not  being  part  of  Sutton  Fen ;  and  that  he  and  his 
predecessors  had  received  small  tithes  generally  throughont  the  parish  of 
Sntton.  It  was  also  sworn  by  JelUnga,  a  leasee  of  the  plaintiff  Iby  nden- 
ture,)  of  all  Uie  tithes  of  Mepal,  great  and  small,  for  a  term  of  seven  years, 
that  he  had  received  such  tithes  tirom  the  dcfondant  Cole,  for  thirty  acres, 
part  of  the  130  occupied  by  him  in  North  Fen,  and  thai  he  had  reeeived  the 
small  tithes  only  for  the  remainder.    . 

It  was  proved  that  Sutton  Fen  had  been  indosod  by  a  decree  of  the  court 
of  Chancery,  in  the  reign  of  James  1,  founded  on  an  agreement  entered  into 
between  dL  partiea  at  that  time  intesesied  f  that  Nof&  Fen,,  and  Hdts  or 
Holbrooks,  were  cdled  together  by  the  name  of  Sntton  Fen,  and  were  in 
the  parish  of  Sntton  :  that  for  those  parts  the  deoo  and  chafiter  of  Ely  ImmI 
never  received  great  tithes,  but  tliat  they  had  reoeived  them  firom  divers 
parts  u£  the  high,  arable  aad.paatnie  lamis :  that  the  propaation  of  Sutton ' 

Fen 
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Fen  situate  in  Me|Hil  parisb^  was  between  tive'  and  dix^  htftdred  Btons,  -  and 
that  the  remainder  (about  1,200  acres,)  was  situate  in  Sutton  parish :  that 
the  district  called  CocPsnestwai  in  Sdtton  Fen  and  parish. 

in  support  of  the  claim  of  the  great  tithes  in  Sutton,  the  pluntifTalso 
proved,  that  the  districts  called  North  Fen,  and  Holts  or  Holbrooks,  situated 
liartly  in  Mepal,  and  partly  in  Sutton,  and  that  the  district  called  Sutton, 
Little  Holwood,  and  Coclcsnest,  were  situate  in  the  parish  of  Sutton,  and 
were  called  by  the  name  of  Sutton  Feo,  and  that  the  whole  had  been  for  a  long 
time  inclosed  and  occOpied  in  severalty :  that  the  vicar  and  his  predecessors 
had  received,  by  their  agents,  from  the  occupiers*  of  Little  Holwood  farm, 
and  Oocksnest,  money-payments  in  lieu  of  the  great  and  small  tithes;  but  not 
for  the  great  tithes  from  any  other  parts  of  the  parish  of  Sutton. 

It  was  also  proved  from  the  vicars*  books,  that  they  had  on  many  occa* 
sions  been  paid  sums  of  money  in  lieu  of  the  tithes  of  the  articles  said  to  be 
covered  by  the  moduses,  differing  in  amount,  and  other  respects,  from  the  al- 
leged immemorial  payments. 

•  [lliat  part  of  the  depositions  which  was  proposed  to  be  read,  to  prove 
that  the  lands  were  reputed  to  have  been  inclosed  in  consequence  of  an 
agreement  entered  into  in  11122,  was  objected  to,  and  rejected.] 
'  There  were  als6  produced  in  evidence  the  following  documents.  [On  the 
effect  of  the  leases  marked  withitaiics,  and  on  the  agreement  and  decree,  .as 
it  regarded  Mepal,  and  the  right  of  the  rectors  to  the  great  tithes  in  Suttdn, 
much  of  the  case  mainly  rested.] 

They  consisted  of  various  leases  granted  from  time  to  thne  by  the  dean 
and  chapter.  The  first  was  a  lease  of  Sutton  rectory  (of  the  1st  Eliz.),  de- 
mising the  rectory,  with  ali  the  titiies,  without  excepting  the  advowson  of 
the  vicarage,  or.  making  any  reservation  in  favour  of  the  vicar;  the  next 
produced  was  of  the  29th  Eliz.  also  of  Sutton  rectory,  and  demising  a// tithes, 
but  excepting  the  advowson,  and  augmenting  the  vicarage  with  two  quar- 
terns of  com.  A  lease  of  the  16th  Jac.  of  Middlemoor,  to  certain  of  the  in- 
halHtants  of  Sutton,  wherein*  the  vicar  was  to  enjoy  a  piece  therein  men- 
tioned, called  the  Harp,  and  the  gatestead  therewith  ;  the  crop  of  the  part 
belonging  to  the  vicarage-house,  and  the  tithe  of  the  grass  and  fodder  of 
Middlemoor}  and  if  Middlemoor,  be  fed  with  cattle  before  Lammas,  the 
lessees  covenanted  to  pay  the  vicar  WL  a  year  in  lieu  of  tithe  :  A  lease  of 
Little  Holwood  (of  2d  Car.)  to  a  person  of  the  name  of  Church,  for  seven 
years,  containing  no  reservation*  of  the  tithe  to  the  vicar  :  a  similar  lease 
(4  Car.)  of  Sutton  rectory  to  Story,  A  second  lease  (6  Car.)  of  Little  Hol- 
wood to  Church,  in  which  the  tenant  covenants  to  fay  all  the  tenths  yearly 
of  all  the  profits  that  shall  grow,  arise,  &c.  from  the  demised  premises  to  the 
viear  of  Sutton  for  the  time  being.  Several  other  leases  of  the  rectory  were 
also  put  in  evidence^  and  were  in  nearly  the  same  terms  as  that  granted  to 
Story,  coming  down  to  very  modern  times. 

A  decree  of  the  court  of  chancery  (21  Jac.)  entitled,  Sutton  and  Mepal de-- 
cree,  and  whi^h  adverted  to  the  bill  filed  by  Dr.  Cesar,  then  dean,  and  the 
chapter. of  Ely,  whom  it  descril>ed  as  lords  of 'the  manors  of  Sutton  and 
Mepal,  against  the  tenants  (by  name)  amongst  whom  (and  described  also 
by  name,  as  one  of  the  tenants)  was  the  then  vicar  of  Sutton,  after  reciting, 
that  by  reason  of  the  promiscuous  feeding  of  the  fens  and  marshy  grounds, 
they  had  been  more  injurious  than  profitable  to  the  commoners ;  and  that, 
therefore,  the  dean  and  chapter,  as  lords,  had  entered  into  an  agreement  with 
the  tenants,  that  the  said  dean  and  chapter  (lords,  &c.)  should  retain  to  them 
and  their  successors,  in  severalty,  all  that  fenny  ground  in  Sutton  called 
Little  Holwood :  it  was  agreed  ^at  adl  the  resjdue  of  all  the  fen-ground, 
except  Mepal  Crall,  should  be  divided  as  follows  :  first,  there  shall  he  laid 
out  and  allotted  tq  every  manor-house,  freehold  and  copyhold,  and  farm- 
house, and  every  other  dwelling-house,  and  to  every  owner  of  arable. or  up- 
land-grounds, &c.  (certain  different  definite  allotments).  The  fines  on  the 
admission  of  copy-holders  to  be  certain.  It  then,  set  out  the  answer,  of  the 
defendants,  admitting  the  allegations,  particulariy  the  inaptitude  of  the  fen 

to 
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to  the  feeding  and  depasturiog  of  cattle;  and  prayed  that  the  agreement  ^^1«« 
might  be  ratified  anil  decreed,  it  then  gave  the  several  answers  of  the  l'^^'^^^^ 
then  vicar,  admitting  the  complaii^nts  to  be  lords  of  the  manor  and  lord**  NBwrrr* 
ship  of  Sutton,  whereof  the  defendant  was  incumbent ;  and  that  within  the 
said  nianors  were  spacious  cotnmons,  being  fenny  ground,  wherein  the 
tenants  which  did  inhabit  in  any  of  the  ancient  commonable  houses  or 
tenements  therein,  and  the  vicar  of  the  town  of  Sutton,  had,  in  right  of  the 
vicarage,  used  and  accustomed  to  have  common  of  pasture  for  all  the  cattle> 
levant  and  couchant,  belonging  to  the  said  commonable  houses,  the  vicarage 
being  likewise  a  commonable  house ',  and  that  such  promiscuous  feeding, 
&c.  was  injurious,  and  therefore,  that  he  agreed  to  the  before-mentioned 
allotment ;  so  that  the  defendant  (the  vicar)  might  have  for  his  part  al- 
lotted onto  him,  and  the  succeeding  vicars,  twenty  acres  (by  the  particular 
*  admeasurement),  lying,  &c.  called,  &c. ;  in  consideration  that  neither  he 
nor  the  succeeding  vicars  after  him,  should  thereafter  demand,  in  right  of 
his  and  their  vicarage,  any  tithes  out  of  any  the  said  commons  after  such 
allotment,  except  the  tithes  of  milch  kine,  ci^ves,  foals,  sfaueep,  pigs,  geese, 
and  such  like  3  and  except  the  tithe  of  one  fen  called  Little  Holwood^ 
The  agreement  was  accordingly  decreed ;  and  a  commission  having  been 
awarded,  the  allotment  agreed  on  was  set  out  to  the  vicar  in  the  terms  and 
on  the  conditionsvof  the  agreement. 

For  the  defendant,  (the  rector  of  Sutton,)  there  was  also  put  in  a  case  of 
Foster  v.  Tymbs,  in  Hil.  1672>  where  the  then  rector  sued  the  defendant  by 
bill  for  the  great  tithes  of  a  part  of  the  fen  which  Tymbs  had  ploughed  f 
and  when  the  cause  was  ready  for  hearing,  the  defendant  gave  it  up. 

[A  paper,  purporting  to  be  a  copy  of  a  lost  terrier;  was  offered  in  evidence, 
but  objected  to,  and  rejected,] 

Dauncey,  and  Hall,  for  the  plaintiffs,  contendied,  (the  defence. of  the  lands 
having  belonged  to  a  religious  house  having  been  given  up),  with  respect  tcy 
the  moduses  set  up  for  Mepal,  that  the  payment  of  U.  for  a  milch  cow  was 
rank,  and  they  cited  FrankiU  v.  Jlie  Master,  <$  c.  of  St.  Cross  ( I)  j  and  that 
the  other  two  moduses  were  not  proved  as  laid,  and  therefore  could  not  be 
established  by  the  evidence,  (citing  the  cases  of  Bishop  v.  Cfuchester  (2), 
Leigh  V.  Maudsley^  (3),  Scott  v.  Fenwick  (4)  j)  and  they  brought  forward,  to 
destroy  their  validity  as  moduses^  the  entries  from  former  vicars*  books 
which  proved  that  other  payments  had  been  made,  varying  from  those  now 
set  up,  as  to  that  part  of  the  cause  which  lay  between  the  r«ctor  and 
vicar,  on  the  claim  of  the  latter  of  the  great  and  all  the  small  tithes  of  the 
parish  of  Mepal. 

They  then  submitted,  that  as  they  had  shown  by  conclusive  evidence, 
perception  of  the  great  tithes  in  some  parts  of  the  parish  of  Sutton,  the 
court  would  presume  an  endowment  of  those  tithes  in  favour  of  the 
vicar,  in  the  parish  generally  -,  that  his  non-perception  hitherto  had  ariseit 
from  the  delusion  that  he  was  bound  by  his  predecessor's  agreement,  and 
the  decree  of  1022,  and  could  not  therefore  claim  them  -,  whereas,  in  point 
of  law,  the  successor  could  not  then  be  bound  by.  the.  engagem«it  of  his 
predecessors  (6)  j  that  it  was  in  proof  that  the  vicar  had  accepted  an  allot* 
menton  the  enclosure  of  the  common,  in  lieu  of  tithes  5  that  that  having 
been  the  result  of  an  agreement  entered  into  by  one  of  his  predecessors,  at' 
a  time  when  they  had  no  power  to  bind  their  successors,  although  void,  wa^ 
of  use  to  the  vicar  now,  to  shew  that  he  was  then  entitled  to  the  tithes 
throughout  the  parish,  or  at  least  over  the  fen  j  and  that  must  be  in  as 
ample  manner  as  he  had  them  from  the  parts  of  the  panah  now,  for  his  ge- 
neral right  must  have  been  as  full  as  his  particular  enjoyment.  They  there- 
fore contended,  that,  receiving  at  this  day  all  the  tithes,  both  great  and  small, 
from  certain  parts  of  the  parish,  it  was  proof  that  the  vicar  was  entitled ' 

originally 
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origiDally  to  such  iithts  firom  all  tlie  test :  Mid  08  the  long  noo-iiser  might 
be  acccMinted  for  from  the  effect  of  the  attotment^  under  the  agreement  of 
the  preoeding  vicare,  who  no  doubt  eoftsidered  themtelves  bound  by  H, 
there  waa  nothiDg  in  this  case  opposed  to  the  plaintiff's  daim.  The  greoct 
tithes  mvst  be  due  to  one  of  these  parties  ;  and  the  rector^  so  far  from 
timing  them,  has  constiuiUy  paid  them  to  the  vicar. 

fVeikereii,  Clarke,  Newland,  Botefer  and  Rivhardi,  for  the  defendants,  id 
answer  to  the  objection  of  the  rankness  of  the  Is.  niwins,  cited  Hatoei  r, 
Goodman  (I),  and  Hoe.  v.  BkMop  of  Extter  (*2) ;  and  as  to  the  objection  of 
variaace  lictween  the  laying  of  the  other  modtaet,  and  the  proof,  they  in- 
sisted, ikat  the  allegation  had  been  home  out  by  (lie  evidence  ;  more  had 
been  proved,  it  was  true,  but  that  was  not  destructive  of  the  plea,  though 
it  »ighi  have  been  so  had  the  evidence  Mien  short  of  it.  lite  quidfficatioa 
superadded  was  not,  they  submitted,  an  integral  part  of  the  modtu,  and  the 
pcoof  carrying^  it  farther  had  put  it  more  favourably  to  the  rector.  As  mudi 
hail  been  allied  aa  covered  the  defendhnt*s  case,  and  more  would  have 
been  idle,  or  at  laast  was  not  necessary.  In  the  cases  which  have  been 
cited  the  variation:  was  material ;  but  k  is  not  so  here. 

They  then  submitted,  that  if  l^iose  payments  had  not  been  sufRdentiy 
firoved,  the  plaintiff  hlasself  had  proved  other  payments  for  the  defen* 
tlantsj  and  that  Uiey  were  entitled  to  an  issue  on  that  ground.  On 
the  greater  qoestiofi,  of  the  plaintiff's  daim  agamst  the  rector  in  Sat- 
laii>  tbey  coatended,  that  the  %*icar  had  not  mode  out  his  case  to  sapport  his 
^aim  to  the  great  tithes  of  the  vicarage  of  Sutton:  The  vicar  prcKlucea  no 
evidence  J  yet  says,  if  1  show  pereepSon  m  part,  I  am  entitled  to  claim  fbr 
the  whole*  A  vicar  is  impemtively  bound  to  give  some  proof,  either  posi- 
tive, or  by  implication,  of  his  having  been  endowed  of  the  great  tithes  of  a 
vicMUge.  Tte  dfecree  put  in  will  not  supply  the  absence  of  either  of  those 
accMstoBscd  modes  of  proof  of  an  endowment. 

Aft  ti>  the  dfect  of  the  evidence  of  the  leases,  they  urged  that  those  leases 
were  in  fact  aii^gmantatioiiS)  merely  emanating  from  the  usual  bounty  of 
thai  day,  ia  &voar  of  Ae  church  -,  if,  therefore,  the  decree  was  out  of  ih6 
way,  thate  would  be  not  a  shadow  of  foundation  fbr  this  claim  by  the  vicar. 
There  ia»  however,  no  recital  there  of  any  right  in  the  vicar  j  and  it  is  no€ 
probable  thai  the  twenty  acres  had  been  given  hhn  hi  comrnntation^  of  his 
sight  t»  all  the  great  and  small  tithes  of  tliose  S,700  acres  of  land  which  the 
pavisk  consisted  of*  It  is  incambent  on  a  vicar  to  prove  his  case  agamst  a 
VQCtop ;  and  hene  is  nothing  like  evidence  to  support  his  claim  against  fiie 
rector's  common-law  right.  They  insisted  also,  that  the  decree  itsdf  for-* 
niibed  evidence  s^gainat  the  phuntiff 's  claim,  not  merely  from  the  Incom- 
nensurate  and  inadeifuate  allotment  given  him  in  commutation  for  so  large 
4k  daim^  but  fmm  the  species  of  ti£es  reserved,  which  are  subsequently: 

RiqaMMW,  G.  B^  now  delivered  judgment.  [Having  stated  the  case.]! 
The  plaintiff  fifed  this  bill  in  two  distinct  characters,  as  rector  of  Ma- 
pal^  aad  vicar  of  Sattvn.  One  of  the  principal  defendants  (Newitt)  denies, 
bis  having  had  titfaeable  matters ;  that;  however,  is  disproved  )  another 
(Coli^  adoiits  that  90  acres  of  hts  land  are  liable  to  pay  the  vicar  tithe. 
The  olher  MO  accas  he  attempts  to  cover,  because,  he  says,  tbey  are  in  the 
North  Fen. 

These  defendants  had  at  first  set  up  a  claim  of  exemption  from  payment 
of  alitilhea,  but  that  was  abandoned  at  the  hearing  -,  and  it  was  impossible 
to  flsake  that  can  out  by  the  e^-idence.  They  thus  admitted  therefore  their 
liahUi(by  to  pay  t&thes^  either  in  kind  or  otherwise.  But  then,  they  say,  that 
certain  of  tin  titbas  ehnmed  by  the  vicar  are  covered  by  the  following 
ifiodaa^/  U».foE  every  milch  cow,  hr  lieu  of  the  tithe  of  milk  of  such  cow ; 
l^d*.  for  every  £alf,  fallen  or  dropt  in  the  parish,  in  lieu  of  the  tithe  of  the 
aaid  calf;  and  2je/.  fbr  every  foaV  in  lieu  of  the  titiie  df  the  said  foal.   Now 

(I)  2  Wood,  28«.  <«)  Puob.  57.  MfUe,  vol,  1.  p.  751. 
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k  bat  ewrtMoly  been  decided,  in  the  cMe oil^nmkl^  v.  The  Master,  Spc.  of       1817. 
m.  CrQ99,  thai  U.  fmr  a  loilch  earn  it  miik(l)«    On  the  oOicr  Hand,  how-       LZATHn 
w^,  th«re  have  been  cases  where  iseuet  have  been  gnuiled  to  try  each  a 
modu9^    Here  alio^  therefore,  I  oiiist*direcl  aa  Ueue  to  trj  that  msdnf. 

As  to  the  other  modiuti  for  calvee  tad  foals,  they  are  dUfereatly  situated. 
They  are  not  |>roved  by  the  evidence  as  laid  in  the  answer,  iaasmoch  as 
th^  are  pleaded  as  positive  payments  simply,  and  without  any  qualification  ^ 
whereas  the  evidence  adds  this  important  and  material  qualificaticm,  that  if 
tbey  were  sold  withia  the  first  year  after  beings  calved  or  foaled,  a  fordier 
siiaa,  aflec  the  rate  of  l#.  in  every  10«.  waa  payable  to  the  vicar.  That  evi- 
dence, therefore,  destroys  rather  than  auf^XMrts  the  character  of  payments, 
attempted  to  be  estaUisbed  aa  matfasn.  If  ihe  tithe  of  those  articles  is  to 
be  so  aiigmeoted  in  such  cases*  it  is  a  moat  important  variation  in  favour  of 
the  rectof,  who  by  common  law  would  not  fa«  entitled  to  the  advantage 
which  such  a  custom  gives  him>  and  therefore  it  ia  important  to  htm  to  know 
it  precisely,  and  it  must  be  so  set  oiat.  Whether  such  a  payment,  if  it  had 
beea  laid  as  proved,  would  have  been  good,  is  another  question.  It  is  suf* 
ficia^t  here  to  say  that  it  is  deslniotive  of  tht  defence  oimodus,  that  the  al« 
l^^km  and  the  proof  difer  in  tha  material  respects  which  I  have  pointed 
out ;  and  if  the  plea  is  oot  suppovted  by  the  evideaee,  the  court  cannot  re- 
c^ve  it.  .  The  court  cannot  direct  aa  issue  ta  try  part  of  a  custom  -,  all  cus- 
toma  are  in  thw  aatiuoe  entiie».  and  all  the  parts  most  be  taken  together  ; 
we  cannot  separate  H^  end  say  what  part  diall  he  tried,  and  what  sludl  not. 
In  Bithoj^  V.  C!hub0$$e9  (9),  the  oourt  so  detenmaed ;  and  in  SeoH  v.  Pkn^ 
"wick  {9)  the  «ouft  woald  not  direel  an  issue  to  try  a  payment  which  was 
kdd  generally*  but  provad  to  have  beea  made  vriih  an  eiocaption.  The  rec* 
tor  must  therefore  have  a  decree  for  an  account  of  those  tiftbeable  matters 
for  which  the  atadatas  pleaded  are  not  pcoved,  the  calf  and  foal. 

Then  let  u&  see  whether  the  defondanta  are  right  in  the  other  points  of 
thaur  case.  It  is  eoDteoded,  that  the  viaar  has  himself  proved  moduim  for 
the  defoadsnts  by  the  payments  whick  be  haa  given  in  evidence  firom  the 
hooks,  and  that  therefore  he  eaaoot  have  a  decree  because  those  payments 
4iould  be  seati  to  be;  tried.  If  he  had  done  so,  undnubtedly  he  must  have 
foilad ;  but  I  am.  of  opinion  that  he  has- not.  He  has  certainly  proved  that 
^ther  pay mcRt^  have  been  made,  and  thai  thoae  are  inconsistent  with  the  pay^ 
meats  set  up  by  the  defendants  as  modtues ;  but  he  has  not  proved  that  they 
are  unmemorisd  or  uniform  paymants,  or  that  they  have  any  of  the  requi- 
sitea  to  constitata  moduaai. 

The  defendant  Cole  next  says^  thai  for  soase  valuable  consideration  the 
plai^  let  W  William  JelUnga  all  the  tithes  of  aU  the  tfttheabfo  matUia  in 
the  parish,  eacept  tha  vnfdm  fas  tha  miklt  oomt  and  calf;  and  tiiat  he  hail 
paid  Jellings  all  that  was  due,  and'  insists  therefore  on  his  discharge.    The 
defendant  Nawitt  also.  eeUes  ea  the  ssme  leasee  if  it  avails  Cola,    in  sup- 
]VHi  of  that  defence  the  leaae  is  produced^  iram  ^Hudi  it  appears  that  the 
t^0m  expired  in  Michadmas  18Q9,  and  whether  the  plaiatiif  meant  to  grant 
att  Ika  tithes  or  not,  ia  not  sow  to.  be  iaqnirsd.    Thaa  they  say,  that  he- 
foryped  the  tithes  under  a  parol  agreement: ;  to  which  it  was  objected,  that 
tithes  are  qot.  the  subject  of  a  parol  lease  j  and  if  that  wese  so,  Jellings  wouW 
bavahad  no  right  to  seeaiva  Uiem;.  and  if  he  had  none,  the  pkdn  tiff  weold-^ 
at  idl  events,  it  is  clear  that  the  plaintiff  was.  not  entitled  to  tithes  dawn,  to 
KHehaelflsas  1S0Q>,  theoefore  we  are  ta  direct  our  attention  only  to  the  sub- 
%H|peot  time.  Now.  JelUogs  siqrs,  thaifoom  IfiOS'he  held  under  a  parole  agre^ 
meat,  and  that  be  iseceived  all  that  he  considered  doe  for  the  tithes  from  Cole> 
c^K^t  the  tithes  oCealf  and.  foal.    If  indeed  timt  i^>peared,  notwithstaadtng 
the  j^iaeptient  ^'^^  by  paroU  prabaUythe  rector  would  notbe  entitled  ta  re^ 
cover  the  value  again  irom  Col^    If  they  had.  not  been  seeeived,  ie  would 
be  aoother  qaestioni.    It  is  however  stated,  and  it  i&a  very  loose  expressioa, 
that  Jellings  received  all  he  considered,  due  from  Cob  ;  and  it  is  hardly  to  b^ 

supposed 
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1B17.  supposed^  iluat  wBen  the  escemption  was  understood  by  CoTe^  on  wfaich  he  has 
LBATHBt  insisted,  that  he  woald  liave  paid  thoie  Hthes ;  bnt  the  agreement  being  by 
parol,  the  precise  terms  do  not  appear.-  It  has  been  said,  that  no  tithes  were 
considered  due  from  the  lands  in  question,  because  they  were  in  North  Fen  ^ 
whereas  it  is  quite  dear  that  Cole  had  some  land  liable  to  tithes,  and  there- 
fore 1  think  the  plaintiff  entitled  to  a  decree  for  all  the  tithes  he  demands 
for  those  lands,  from  Michaelmas  ld09,  except  for  milk.  That  is  all  that 
relates  to  the  rectory  of  Mepel* 

Then  the  plaintiff,  as  vicar  of  Sutton,  claims  all  the  tithes,  great  and  small, 
of  the  North  Fen  and  Holts  or  Holbrooks,  and  some  other  parts  of  Sutton 
parish,  containing  3,700  acres,  situate  in  a  fen  called  Sutton  Fen.  Some 
of  the  defjcndants  occupy  lands  in  the  fen.  The  other  defendants,  the  dean 
and  chapter  of  Ely,  are  rectors,^  and  they  fuid  their  lessees  claim  the  great 
tithes  as  rector  ;  but  with  respect  to  the  small  tithes  the  rector  admits  the 
vicar*s  title  to  all,  except  saffron,  osiers,  and  mills,  which  are  at  present  not 
in  question.  The  occupiers  and  rector  deny  Iris  right  to  great  tithes, 
and  the  occupiers  also  deny  his  title  to  all  the  small  tithes  ;  therefore 
the  question  is  much  narrowed  by  the  rector  (who  is  entitled  at  com- 
mon law)  admitting  the  vicar's  right;  and  thus  it  lies  merely  between 
him.  and  the  occupiers  as  to  the  smidl  tithes.  They  admit  the  plaintiff,  if  he 
be  vicar,  to  be  entitled  to  the  tithes  of  hay  wkhin  certain  known  lands,  cal. 
led  Cottage  Homesteads,  a  few  pieces  of  meadow  in  the  high  lands^  and  a 
few  pieces  of  meadow  in  the  mead-lands  ;  and  that  he  had  received  the  tithe 
of  hay  from  a  certain  farm  called  Sutton  Holwood,  or  Little  Holwood  fiEum, 
under  and  by  virtue  uf  some  agreement  between  the  dean  and  chapter  of 
Ely,  to  whom  the  same  belonged,  and  some  or  one  of  his  predecessors  ; 
and  that  he  had  also  received  the  tithe  of  grass  and  fodder  from  the  feir 
called  Middlcmoor  ^  but  they  deny  that  he  is  entitled  to  hay  from  any  other 
parts  of  the  parish.  They  also  admit  him  to  be  entitled  to  certain  small 
tithes,  and  that  the  others  are  payable  to  the  rector.  The  rector  however 
disclaims.  Then  they  say  that  certain  small  tithes  are  covered  by  modases  .- 
^'  5d.  for  every  milch  cow,  in  lieu  of  the  tithes  of  the  milk  of  such  cow ;  one 
halfpenny  for  every  calf  fallen  or  dropt  in  tihe  parish^  in  lieu  of  the  titiie  of 
the  said  calf,  and  a  tenth  part  of  the  price,  if  sold  ;  and  a  modiu  of  two- 
pence halfpenny  for  every  foal  fallen  in  the  said  parish,  in  lieu  of  the  tithe  of 
such  foal.*'  ' 

.  The  modus  for  the  cow  has  been  proved,  and  so  has  the  halfpenny  for 
every  calf;  but  the  modus  of  twopence- halfpenny  for  every  foal  having* 
been,  as  in  the  former  instance,  laid  without  the  qualification  which  is*  an- 
nexed to  it  by  the  proof,  that  will  fall  under  the  same  objection  as  was  ap-' 
plied  to  the  other  part  of  the  case,  and  as  to  that,  there  must  also  be  a  de- 
cree for  an  account  in  favour  of  the  plaintiff. 

Then,  the  rector  admitting  the  right  of  the  vicar  to  all  small  tithes,  ex- 
cepting the  excepted  articles,  and  the  occupiers  admitting  it  also  by  the  in- 
ference afforded  by  the  disclaimer  of  the  rector,  as  the  small  tithes  must  be 
due  either  to  the  rector  or  the  vicar  daimitig  under  him,  we  must  take  it  to" 
be  proved  that  the  vicar  is  entitled  to  all  other  small  tithes  generally.  His 
title  to  agistment  might  have  been  doubted;  but  that  where  the  title  is 
general,  with  certain  express  exceptions,  and  the  rector  is  not  proved  to  be 
entitled  beyond  those  exceptions,  we  must  consider  the  evidence  of  percep- 
tion as  applying  to  all,  and  must  presume  the  vicar  to  have  been  endowed 
of  all  the  other  small  tithes  arising  within  the  parish.  1  am  of  opinion 
therefore,  that  he  is  entitled  to  an  account  of  all  the  other  small  tithes,  ex-' 
cept  such  as  are  covered  by  the  moduses  which  .have  been  established.  On 
the.  modus  for  milk,  therefore,  there  must  be  an  issue.  On  the  calf- 
moduSf  which  was  laid  and  proved  as  one  entire  custom,  there  most  be  an 
issue  also.  The  modus  for  foal  lying  under  the  objection  already  mentioned^ 
there  must  be  an  account  for  that  tithe. 

.  We  then  come  to  a  very  important  part  of  the  case,  as  it  affects  the  interest 
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of  all.  Che  parties  before  the  court  3  for  although  the  question  is  chiefly  be«- 
tweeo  the  rector  and  vicar  in  substance,  yet  it  is  of  iraportanoe  to  the  occu- 
piers to  sustain  the  denial  by,  the  rector>  of  the  vicar's  rights  on  account  of 
the  question  of  costs. 

The  vicar  claims  the  great  tithes  of  the  North  Fen»  and  Holts  or  Hol- 
brooks^  which  are  places  situate  within  the  vicarage. 

In  support  of  that  claim,  there  is  no  endowment,  or  even  any  terrier, 
produced ;  and  the  case  rests  solely  on  the  agreement  of  1621,  and  the 
subsequent  decree.  It  becomes  important  to  see  how  the  matter  stood 
before  that  agreement  was  made.  There  is  no  evidence  of  any  endowment 
of  the  great  tithes  of  the  parish  3  but  it  appears  that  the  vicar  had  perception 
of  the  great  tithes  in  M iddlemoor.  Mead-land,  Cocksnest,  and  Little  Hol- 
wood  >  but  the  defendants  say,  that  those  are  not  parts  of  the  fen,  and  tbaC 
therefore,  that  perception  cannot  apply  to  the  land  inclosed  in  the  time  oi 
Charles  1. ;  and  that,  therefore,  perception  of  tithes  there,  is  not  evidenee 
of  an  endowment  of  the  great  tithes  of  the  fen,  or  of  those  of  any  other  part 
of  the  parish,  than  where  perception  has  been  proved  to  have  been  had. 
There  is  no  mention  of  any  tithes  paid  to  the  vicar  in  the  leases  of  the  reign 
of  Elizabeth.  Then,  in  James  1.,  there  is  a  lease  of  the  rectory,  with  a 
covenant  that  the  lessees  should  pay  tithe  to  the  vicar,  showing,  therefore, 
thai  sopiething  new  had  arisen  between  the  time  of  Elizabeth  and  James. 
It  is  difficult  to  say  what  construction  should  be  put  on  these  transactions^ 
It  appears  dearly  from  the  latter  lease,*  that  there  had  been  perception'  of 
tithe  of  hay  by  the  vicar,  before  the  decree,  but  with  respect  to  the  effect 
of  the  proof  of  that  lact  on  this  question,  it  is  difficult  to  say  what  is  to  be 
inferred  from  the  lease.  It  is  cemdnly  unusual  for  lessors  so  to  make 
voluntary  provision  for  the  church,  in  Uieir  leases  to  tenants,  by  forcing 
them  to  pay  tithes  to  the  vicar  3  but  as  to  its  being  an  augmentation,  there 
is  no  foundation  or  pretence  for  such  a  supposition,  for  the  vicar  is  not  a 
party  to  these  leases.  The  law  on  that  subject  was  not  passed  till  the  time 
of  Charles  2.,  subsequently  to  the  restoration^  and  this  lease  was  made  in 
the  time  of  James  1. 

I  now  pass  on  to  Sutton,  or  Little  Holwood,  and  there  there  is  the  same 
covenant  in  the  leases  as  was  contained  in  the  other.  I  feel  insuperable 
difficulty  in  saying  what  ought  to  be  the  effect  of  these  transactions ;  but 
it  is  not  of  so  much  importance  in  my  view  of  this  case. 

The  defendant's  argument  is,  that  the  leases  operated  as  an  augmentation 
to  the  vica)r3  and  that  as  to  other  parts^  where  he  has  received  tithe,  we 
ought  to  presume  a  similar  origin,  and  not  an  endowment  3  and  that  it  is 
not  to  he  presumed,  'where  the  perception  is  confined  to  particular  places, 
that  the  endowment,  if  there  was  any  at  all,  was  applicable  to  the  whole 
&n.  On  the  other  hand,  the  vicar  is  not  a  party  to  those  leases  3,  and  aug« 
mentations  were  not  referred  to  by  statute  till  long  after  the  restoration. 
Then  the  agreement  of  1621,  on  which  all  turns,  comes  to  be  considered. 
At  that  time  vicars  were  not  cmnpetent  to  bind  those  who  came  after  them ; 
so  the  law  stood  then.  In  the  decree,  the  dean  and  chapter  are  described, 
not  as  rector,  but  as  lords  of  the  manor.  It  also  appears  from  the  agree- 
ment, that  the  subject  of  it  was  marsh-land,  and  common,  not  producing 
any  great  tithe }  and  it  is  to  be  gathered  from  it,  that  the  expectation  was, 
that  the  property  was  likely  to  be  used  as  pasture  in  future  times.  The 
rector  and  vicar  had  both  an  interest  in  the  common,  independently  of  their 
ecclesiastical  rjght ;  and  the  vicar  is  described  as  a  tenant  as  well  as  vicar. 
There  is  nothing  throughout  the  whole  decree  which  speaks  of  the  dean  and 
chapter,  as  rector,  or  as  claiming  tithes  ;  on  the  coutrary,  it  rather  looks 
like  an  abandonment  of  their  daim,  although  there  is  nothing  expressed  to 
show  that  any  right  was  given  up  by  them,  in  their  character  of  rector.  I 
will  only  observe  further  on  this  paper,  that  it  appears  from  it,  that  the  allot* 
ment  was  made  to  the  vicar  of  Sutton  as  vicar,  and  also  as  tenant,  probably  in 
/respect  of  his  glebe.  The  order  is,  that  Richard  Wigmore,  clerk,  the  then 
incumbent  in 'Sutton,  and  his  successors  incumbents  there  should,  in  right 
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tBl7.        x^  their  vicara^,  hAte  and  ^oy  for  his  add  their  allotted  part,  SO  acrea  for 
lUTHM       m„i  ia  ijeu  ^f  nij  1^^  ij^r  right  of  commoii,  in  consfderftUon,  that  neither 
*"  he  nor  any  of  hid  aucceaaors,  shall  thereafter  cWm  or  damand,  in  right  of 

the  said  vicarage,  tithes  out  of  any  the  aforesaid  commons,  aflber  they  shall  be 
allotted,  except  tithes  of  milch  kine,  fcc.  and  inch  like,  and  except  tithe  of 
one  fen,  called  Little  Holwood.  Now  of  Little  Holwood  the  rector  was 
owner,  and  thenceforth,  from  that  district,  the  vicar  has  confessedly  received 
all  the  tithes  both  great  and  small. 

But  before  this  decree  there  was,  certainly,  no  evidence  of  any  thing  like 
an  endowment  of  great  tithes  ;  and  the  question  is,  whetiier  it  is  not  to  be 
gathered  from  that  document,  that  the  tithe  of  all  titheable  mattera  la  not 
admitted  by  the  rector  to  belong  to  the  vicar.  It  is  altogether  a  singular 
transaction.  Hie  dtan  and  chapter  have  never  once  described  •  theaoselves 
as  i^ector,  which,  if  they  were  conscivus  of  having  any  right  to  tithe  in  that 
Character,  is  certainly  very  extraordinary.  The  vicar  on  the  contrary,  had 
a  claim  to  some  tithes,  and  he  takes  an  allotment.  There  is  nothing  in  the 
i^^reeinent  to  affect  the  rector's  right,  if  he  had  any,  as  is  the  case  with  the 
vicar.  Ptimd  fade,  the  rector  had  a  right,  but  t|ie  silence  of  the  decree 
makes  against  it.  Then  it  must  be  noticed  that  they  have  paid  tithes  fer 
Little  Holwood,  and  they  have  not  received  nor  claimed  tithe  themselves  ; 
yet  the  great  tithes  must  be  due  to  one  of  them,  for  there  is  no  third 
claimant. 

The  vicars,  on  the  other  hand,  have  aho  never  received  any  tithe,  or 
made  any  claim  till  the  present  time  ;  but  the  plantiff  accounts  fbr  that  by 
aaying,  that  they  thought  themselves  bound  by  the  decree  not  to  demand 
them.  It  may  have  happened  too  that  no  great  tithe  might  have  arisen 
till  hitely,  so  that  the  attention  of  either  party  might  not  have  been  calted 
to  the  subject.  It  is  on  the  whole  a  very  equivocal  and  donbtfiil  case  ftom 
"which  different  minds  might  well  draw  different  conclusions.  It  is  certainly 
a  strong  fact,  to  show  that  the  rector  did  not  consider  himself  entitled  to 
the  great  tithes  at  the  time  of  the  agreement,  that  he  did  not  make  any 
mention  of  that  right.  The  matter  ia  nevertheless  involved  in  great  ob^cu- 
Hty  aAd  Intricacy  j  and  though  I  have  examined  it  with  gre»t  care,  I  ana  not 
able  to  coAie  to  any  decisive  conclusion.  The  long  acquiescence  of  flic  rec- 
tor may  also  be  considered  as  evidence  of  his  not  having  any  nght,^  or  at 
least,  as  proof  of  a  consciousness  that  he  had  txmt ;  but,  as  it  Is  a  nice  and 
difficult  question,  tod  as  there  is  nothing  to  prove  the  right  in  the  vicar,  but 
that  decree  alone,  I  ffear  I  should  be  doing  wrong  if  I  were  not  to  send  this 
to  a  further  inquiry. 

As  to  the  small  tithes,  there  must  be  d  decree  for  an  account.  On  the 
question  of  the  great  tithes  there  most  be  an  issue,  in  which  the  vicar 
most  be  made  plaintiff. 

The  consideratbn  of  costs  to  be  generally  reserved.— [4  Vtlce,  355.] 

M.  1  Geo.  4.    1820. 

By  the  decree  made  on  the  hearing  of  this  cause,  in  Jnly  1817,  the  lord 
cbiei  baron  decreed  an  account  to  be  taken  of  all  the  tithes  claimed,  (except 
milk)  of  lands  in  the  occupation  of  Newitt  and  Cole,  in  the  parish  of  Mepal ; 
and  he  directed  the  following  issue  to  be  tried;  whether  there  existed, 
as  pleaded,  a  modiu  of  li .  for  every  milch  cow  in  lieu  of  the  milk  of  such 
cow ;  the  defendants  Newitt  and  Cole  to  be  plaintiffs,  and  the  plaintiff  to  be 
^defendant. 

An  account  was  also  decreed  of  the  small  tithes  of  the  titheable  matters 
(except  milk  and  calves)  taken  from  the  lands  within  the  vicarage  of  Sut- 
ton, in  the  occupation  of  the  defendants  P.  Cawthome,  W.  Cawlliorne,  and 
Maylin,  and  the  following  issues  were  directed,  to  try 

First,  the  plaintiff's  right,  as  vicar,  to  the^reat  tithes  of  the  lands  in  the 
occupation  of  the  same  defendants  in  North  Iran,  &c.  part  of  a  certain  dis- 
trict of  marsh  land  in  Sutton,  in  Tvhich  issue  the  plaintiff  in  equity  was  to  be 

pluntiff. 
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pUiDtiff;  imd  ilie  defendants  the  Dean  and  Chapter  of  Ely,  were  to  be  de-        1817. 
feadaato.  ucatksi 

deooadljr,  A  tnodta  of  &d,  for  every  mildi  oow»  m  lien  of  the  tithe  of  milk 
of aueh  cow  ;  and 

Thirdly,  A  modus  of  one  hallpeany  for  every  c^  fidlen  or  dropt  in  the 
pariah^  in  liea  of  the  tithe  or  tenth  part  of  the  price,  if  told. 

In  those  two  tost  issues  the  dekndanta  the  Cawthomes  and  Maylin  (the 
Doeuptters  in  Sutton)  were  to  be  plaintiffs,  and  the  plaintiff  was  to  be  defen- 
daat. 

The  plaintiff  declined  to  take  any  of  the  issues  decreed,  except  as  to  the 
claim  of  the  great  tithes  in  Sutton.  That  was  tned,  aod  the  plaintiff  (in 
equity)  succeeded  in  establishing  hts  riglit  so  claimed, 

Tbe  cause  came  on  to  be  heard  on  the  pottea  for  further  directions  on  the 
2Sd  of  November  1819,  when 

Jervis  and  Raithby  appeared  for  the  plaintiff. 

Clarke  and  Newtand^  for  the  defendants  the  dean  and  chapter  of  Ely. 

Boiler  and  Richards,  for  the  defendants  Newitt,  Cole,  ^e  Cawthomes, 
and  Maylin. 

Dowdesmill,  for  the  defendant  Clarkson. 

i^/8*e  for  the  defendants  the  bishop  of  Bath  and  Wells,  aad  the  other  lea- 
sees ef  the  deitt  and  diapler  of  Eiy. 

.  The  sole  matter  remaining  to  be  disposed  of  in  this  stage  of  the  cause, 
waa  the  questioo  of  costs  between  the  parties,  aod  particidarly  the  appor- 
tionment as  between  the  several  di£Bere«t  d^eadanta.  It  was  pruMipslly 
agitated  as  it  affected  the  dean  and  chapter  of  Ely,  who  coatended,  tiiat— 
beio^  involutttary  parties  to  the  suit,  and  not  litigants,  haiihig  been  made 
^efeadasits  by  amend  asnity  hecssme  the  plaintiff  ca«ld  not  proceed  unless 
ihey  were  made  parties ;  and  having  themsUtas  ao  direct  or  immediate  in- 
tateat  in  the  event--*they  on^  to  be  aUowad  thfc  ooM  of  the  suit,  which 
4^roved>  incite  result,  to  be  a  very  difflcnlt  and  intricate  one:  and  Bcrasy  v. 
Effre  (1),  was  cited. 

On  the  other  hand  it  was  urged,  that  the  dean  and  chapter  were  parties 
interested  in  the  cause  y  and,  having  set  op  a  claim  vi^ich  they  could  not 
anpfpori*  they  ought  to  pay  their  fittt  proportion  of  costs.  They  had  attempted 
to  avail  themselves  of  an  advantage  from  the  suit,  and  had  much  embarras- 
sed Khe  plattttaff  by  Uie  defence  which  they  had  set  up,  aod,  in  consequence, 
were  no  longer  a  merdy  fiarmid  party,  lliat  defence  they  had  failed  in, 
•Iter  having  esamimsd  witnesses  to  prove  it.  Their  situation  was  therefore 
.redoeed  to  the  ordinary  case  of  4lefeodants  fiiiling  in  their  defence,  and  they 
ought,  oonse^ neatly,  to  pay  their  iur  proportion  of  the  costs,  or  at  least 
amah  coats  as  they  had  been  the  measn  of  adding  to  the  expences  of  the 
auit. 

On  the  part  of  th^  defendant  Cllarkson  it  was  urged,  that  he  would,  a 
JmiiBri,  be  entided  to  be  paid  his  costs,  as  he  was  a  party  merely  formal^ 
Juid  had  been  altogether  pasaive  in  the  course  of  the  cause. 

The  Lord  Chief  Baron.— 1  take  it  to  be  the  clear  law  of  the  court,  that 
•generally  epeaking,  a  decree  can  only  be  made  against  the  party  liable  to 
account ;  and  an  account  can  oidy  be  taken  against  the  occupier }  and 
tiiere  can  consequently  iie  no  decree  against  any  odier  person.  It  is  difficult 
to  say  that  any  decree  can  be  made  against  Uie  owner  of  the  estate  :  and 
the  court  caaaot  give  costs  against  a  party  against  whom  it  can  make  no 


The  plaintiff's  proper  course  in  the  first  instance  was,  to  have  confined 
4iiabiU  to  tiie  oe<Mpiem$  and,  in  psiiat  ef  law,  he  could  not  in^t  on  any 
•other  persons  beii^  made  parties.  It  is,  however,  oftentimes  very  con- 
venient for  a  plaintiff,  and  soaaetlmes  even  very  necessary,  to  have  other 
paitiet  before  the  court ;  and  in  this  case  it  mig^t  have  been  difficult  for 
4he  idaintUF  to  have  «voided  making  the  dean  and  chapter  and  their  lessees 

defendants. 

(I)  3  Alk.  387- 
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t817.  defendants^  There  is,  certainly,  nothing  litigious,  as  has  been  observed,  id 
LEATKEi  the  defence  set  up  by  the  dean  and  chapter  ;  but  they  might  have  been  told, 
that  they  made  a  defence  which  they  could  not  succeed  in.  Tiiey  relied  on 
the  argument  and  decree  of  the  court  of  equity ;  :md  it  is  clear,  that  ever 
since  Lord  Nobtbimcton's  time,  such  a  defence  could  not  be  sustained. 
The  plaintiff  proceeded,  notwithstanding,  to  a  hearing  of  the  cause,  against 
the  occupiers  and  the  other  parties,  the  dean  and  chapter  insisting  on  a  title 
to  the  tithes  or  to  some  of  them.  They, and  their  lessees,  however,  do  not 
content  themselves  with  merely  putting  in  an  answer  insisting  on  their  title, 
but  they  take  part  with  the  occupiers,  and  mingle  in  the  cause.  They  actu- 
ally go  into  evidence  in  support  of  their  case,  and  examine  withesses  ;  and 
they  thereby  caused  a  very  considerable*  increase  of  expence  to  the  plaintiff. 
If  they  had  not  done  so,  I  might  have  thought  that  they  were  not  liable  to 
pay  the  plaintiff's  costs  down  to  the  hearing.  Whether  I  should  have  given 
them  costs  is  another  matter. 

When  the  cause  came  to  a  hearing,  it  turned  out  to  be  one  of  very  con- 
siderable difiiculty,  and  it  occupied  a  great  portion  of  time.  The  codrt  then 
were  of  opinion,  that  the  plaintiff  had  not  satisfactorily  established  his  case; 
and  being  desirous  that  other  evidence  should  be  furnished,  affording  more 
satisfactory  information  than  could  be  derived  from  depositions  on  paper^ 
issues  were  directed.  One  was  to  try  a  modus  set  up  by  the  occupiers  of 
lands  in  Mepal,  and  in  that  the  plaintiff  failed  ;^6f  course,  therefore,  he  must 
pay  the  costs  connected  with  that  part  of  the  cause.  In  two  other  issues, 
directed  to  try  the  moduses  set  up  in  Sutton,  he  also  failed.  The  costs  of 
those  also  must  be  paid  by  him.  In  all  other  respects,  however,  and  in  the 
.  most  important  issue^  he  succeeded ;  and  if  he  is  to  pay  the  costs  where  he 
has  foiled,  it  is  surely  no  more  than  just  that  he  should  receive  costs  where 
he  has  succeeded.  The  difficulty  of  the  case,  and  the  length  of  time 
which  it  occupied,  I  must  put  out  of  the  consideration  3  because  the  difficulty 
did  not  arise  from  the  principles  of  the  decree,  but  from  the  facts  of  the  case. 

The  dean  and  chapter  having  made  themselves  efficient  parties,  and  having 
taken  an  active  part  in  the  defence,  by  which  they  augmented  the  expences 
of  the  suit,  it  seems  to  me  to  be  just  that  they  should  pay  all  the  costs  in- 
curred l>efore  the  hearing,  which  were  occasioned  by  their  examination  oi 
witnesses.  That  examination  was  altogether  unnecessary.  They  might 
have  done  without  it  5  but  having  taken  that  course,  it  is  but  reasonable,  I 
think,  that  they  should  pay  the  costs.  I  shall  therefore  order  that  the  dean 
and  chapter  pay  the  costs  of  the  interrogatories  and  depositions  under  the 
-commissions  issued  by  them  for  the  examination  of  witnesses  in  this  cause. 

After  the  hearing,  the  dean  and  chapter  still  proceeding,  accepted  an  is- 
sue i  and  they  certainly  were  not  bound  to  do  so.  They  therefore  acted 
voluntarily  in  so  doing.  They  put  the  plaintiff  to  further  litigation  by  thai 
step ;  and  the  parties  having  gone  to  law,  costs  must  be  paid  to  him  who 
succeeded.  The  dean  and  chapter  failed :  they  must  therefore  pay  to  the 
plaintiff  the  costs  of  the  trial  of- the  issue — that  la,  all  the  costs  incurred 
'after  the  hearing. 

The  occupiers  stand  in  the  common  case  of  occupiers.  They  do  not  dis- 
pute whether  one  or  the  other  of  them  are  liable.  They  only  say,  the  plain- 
tiff is  not  entitled  to  costs.  In  this  case  the  dean  and  chapter  are  identified 
with  the  occupiers :  they  are  all  as  one  person  in  many  respects.  The  only 
distinction  is,  the  plaintiff  must  have  his  costs  as  against  the  occupiers  from 
the  beginning,  and  as  against  the  dean  and  chapter  as  I  have  already  pointed 
out. 

With  respect  to  the  defendant  Clarkson,  as  he  has  not  examined  any  wit- 
nesses, and  as  there  was  no  absolute  necessity  for  making  him  a  party,  be- 
cause the  plaintiff  might  have  gone  on  without  making  him  a  defendant,  his 
costs  must  be  paid  by  the  plaintiff.  I  do  not  however  mean  to  say,  that 
any  blame  attaches  to  the  {^ntiff  for  having,  out  of  abundant  caution  peV- 
haps,  made  him  a  defendant ;  but  as  I  can  make  no  decree  against  him^  the 
plaintiff  must  pay  him  his  costs. 

The 
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The  bishop  of  Bath  and  Wells*  and  the  other  lessees,  arc  in  pari  casu 
*  'With  the  dean  and  chapter,  inasmuch  as  they  have  occasioned  costs  to  be 
incurred  by  the  examination  of  witnesses,  and  those  they  must  also  be  de- 
creed to  pay  to  tlie  plaintiff.     Had  they  not  occasioned  any  such  expence^ 
woidcl  have  been  in  the  same  situation  with  Clarkson. 


Dowdenoell,  at  the  conclusion  of  the  Lord  Chief  Baron's  judgment,  applied 
on  the  part  of  Clarkson,  that  directions  might  be  given  in  ti^e  order  to  be 
drawn  up  for  taxing  the  coists,  that  they  should  be  paid  to  him  as  between 
atcomey  and  client;  but 

The  Chief  Baron  observed,  that  it  was  an  invariable  rule  in  this  court 
never  to  make  any  such  order.  He  said,  he  was  aware  that  the  Lord  Chan- 
cellor does  sometimes  so  order,  but  that  it  was  what  "he  never  should  do, 
as  he  much  approved  of  the  <li0erent  practice  of  this  court  in  that  respect, 
from  experience  of  the  evils  attending  the  present  course  in  the  court  of 
chaocejy. 

The  following  decree  was  afterwards  drawn  up.  The  biU  to  be  dismis- 
sed, with  costs,  as  against  defendant  CIdrkson,  to  be  taxed  by  the  deputy 
remembrancer,  and  paid  by  the  plaintiff.  It  was  also  ordered  to  be  referred 
to  the  deputy  remembrancer  to  tax  the  plaintiff's  costs  to  the  hearing,  and 
he  was  to  distinguish  what  costs  had  been  incurred  by  the  plaintiff  for 
interrogatories,  depositions,  and  otherwise  occasioned  by  the  commissions 
issued  by  the  defendants  the  dean  and  chapter  of  Ely,  for  the  examination  of 
witnesses  in  this  cause  :  and  that  such  costs  be  paid  by  the  said  dean  and  chap- 
ter to  the  plaintiff.  And  the  deputy  remembrancer  was  also  ordered  to  distin- 
guish what  costs,  if  any,  had  been  in  like  manner  incurred  by  the  plaintiff  in 
executing  a  commission  for  the  examination  of  witnesses  on  the  part  of  the 
defendants  the  bishop  of  Bath  and  Wells,  and  the  other  defendants  the  lessees 
of  the  dean  and  chapter  of  Ely,  who  were  to  pay  the  plaintiff  such  bosts.  And 
the  remainder  of  the  plaintiff's  costs,  when  taxed  as  aforesaid,  to  be  paid  by  the 
defendants  T.  Newitt  the  younger,  and  William  Cole,  P.  Cawthorne, W.  Caw- 
thome  the  younger,  and  T.  Maylin,  (the  occupiers)  to  the  plaintiff.  And  it 
was /referred  to  the  deputy  remembrancer  to  tax  the  plaintiff's  costs  of  the 
trial  of  the  issues  at  law  in  which  he  succeeded  against  the  defendant  the 
dean  and  chapter  of  Ely,  and  of  the  subsequent  proceedings  thereon  to 
be  paid  by  defendant  the  dean  and  chapter  of  Ely.  And  he  was  also  to  tax 
the  defendants  (the  occupiers)  their  costs  of  the  suit,  as  to  the  tithes  de- 
manded in  kind  of  the  titheable  matters  covered  by  the  moduses,  in  respect  of 
whidi  issues  had  been  directed,  and  which  the  plaintiff  had  declined  trying, 
to  be  paid  to  the  defendant's  clerk  in  court.  The  deputy  remembrancer  to 
tax  the  plaintiff  his  subsequent  costs  of  the  suit,  to  be  paid  by  all  the  defen^ 
dants,  except  the  defendant  Clarkson. 

BoUler  now  moved,  on  the,  part  of  the  several  defendants  the  occupiers, 
pursuant  to  notice,  that  one  of  the  masters  should  review  the  taxation  of  the 
phuntiff 's  costs  in  this  cause,  and  tax  off  all  such  costs  as  were  allowed  the 
{^intiff  as  against  the  dean  and  chapter  of  Ely,  in  respect  of  their  separate 
defence,  and  that  the  defendants  the  occupiers  might  be  allowed  such  costs, 
to  be  added  to  their  costs  when  taxed. 

JpTvis  appeared  for  the  plaintiff  and 

Clarke,  for  the  defendants  the  dean  and  chapter  of  Ely^  to  oppose  the 
.  motion,  which  the  court 

Refused,  with  costs. 
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y^s/rmmf  Layng  v.  Yarborough*     [4  Price^  383.] 

A  moAu  of  5«.  nHHIS  was  a  bill  filed  by  the  vicar  of  6t.  lawrence  withoat  Waliagste  Bar 
for  eveiy  ten       JL  (York)>  for  an  account  from  the  defendants  (occupiers)  of  all  the  tithe- 

calres,  where  ^\^  matters,  except  com,  hay.  hens  and  egss,  taken  by  them  on  their  res- 
there  happens  ..       -' \         ^  '       ■"  ^x^o  »  / 

to  be  teMn       pective  farms. 

lieu  of  the  tithe  The  grounds  of  the  defence  were  as  follow  :  Ist,  That  the  plaintiff  never 
of  snch  calves,  resided  in  the  parish.  2dly,  the  following  modufet :  fourpence  for  every 
andiUso^the  messuage  and  garth.  Twopence  for  every  cottage  and  ^urth.  A  penny 
tiiecowbelonir-  ^^^  every  cow  called  a  strip  cow»  or  cow  that  has  not  had  a  calf  within  the 
ing  to  snch  year,  and  is  old  in  milk,  in  lieu  of  the  tithe  of  milk  of  snch  cow.  Three  halS- 
calves,  called  pence  for  every  cow  called  a  renew  cow,  or  a  cow  that  has  had  a  calf  within 
renew  cowt,  or  ^i^^  y^„^  ^^  lg  f^^  1^  iqH]^  in  yen  of  the  tithe  of  the  milk  of  snch. cow. 

hadeadTa^calf  ^^^®  shillings  for  every  ten  calves,  where  there  happens  to  be  ten,  in  Ueu  of 
"Within  the  year,  the  tithe  of  such  calves,  and  also  of  the  tithe-milk  of  the  cow  belonging  to 
preceded  by  a  such  calves,  and  called  renew  cowa,  or  cows  having  liad  each  a  calf  within 
moAtf  of  three*  ^^  yeaj..  Two  shillings  and  sixpence  for  every  five  calves,  where  theae 
mnT^  cal-  h^PP^ns  to  be  only  five  calves,  io  lieu  of  the  tithe  thereof,  and  also  of  die 
led  a  reiMw  tithe-milk  of  the  cows  belonging  to  such  calves,  and  cidied  renew  cows, 
cow,  or  a  cow  or  cows  having  each  had  a  calf  within  the  year  ;  but  for  every  calf  onder 
that  has^had  a  g ve  the  answer  stated  that  no  tithe  was  ever  paid,  or  any  thing  in  lieo  of  the 
mrTndTs^U  ^^^^^  of  every  such  calf,  save  ad  to  the  additiooal  payment  of  fborpaioe- 
ofmilk,  in  lien  halfpenny,  as  thereinafter  m^itioned.  Fourpence  for  every  foal,  in  lieu  of 
of  the  tithe  of  the  tithe  thereof.  One  shilling  for  every  tenth  fleece  of  wool,  in  lieu  of  die 
the  milk  of  snch  ({the  of  every  such  LO  fleeces  of  wool.  Two  shiUings  and  sixpence  for  every 
b^^^l^  tenth  himb,  in  lien  of  the  tithe  of  every  sueh  ten  himbs.  One  shilling  for 
being  inconds*  every  tenth  pig,  in  lieu  of  the  tithe  of  such  ten  pigs.  One  shilling  fk»r  evety 
tent.  tenth  goose,  in  lieu  of  the  tithe  of  every  such  ten  geese.    Five  shtllings  for 

The  latter  every  acre  of  potatoes,  in  lieu  of  the  tithe  thereof.  Two  shiliings  for  ev«ry 
^Id^so^bo^  acre  of  turnips,  when  the  same  are  eaten  by  the  cattk  of  the  person  vrlio 
objectionable,  grows  the  same»  in  lieu  of  tiie  tithe  t^^ereof.  Ope  shilMng  and  sixpence  in  the 
because  it  is  '  pound  in  lieu  of  the  tithe  (tf  turnips,  when  sold  by  the  person  who  grows  the 
not  stated  what  same.  One  shilling  and  sixpence  in  the  poond  in  lieu  of  the  tithe  of  rape-seed, 

for^the  niunber  ^^^°  ^®  ^^^  ^^  ^^^  ^  ^^  '^*    ^^^^  shillings  for  every  acre  of  line  or 

of  calFes  under  liaseed,  in  lieu  of  the  tithe  thereof;  all  of  which  become  doe  and  ouflht  to 

fire,  or  between  be  accepted,  ^*  on  the  Slst  day  of  December,  or  on  tlie  last  day  of  each 

ten  and  five.  year. 

for^4°^ten°tS  ^^  answer  then  stated,  that  such  payments  were  all  aacieat  and  imoie- 

fleeoei^^lieo  of  mo^ud  payments,  and  never  had  been  raised,  except  about  thirteen  years  ago, 

the  tithe  of  the  when  an  additional  payment  of  foorpenee  halfpenny  for  each  ca&f  onder  five 

ten  fleecM,  calves  was,  on  the  request  of  the  then  tithe*gatherer,  consented  to  by  some 

b^^'n  Ac  *^  persons,  and  had  since  been  paid",  bnt  which  they  insisted,  ought  not  to  des- 

cond^objection  ^^Y  ^^  ^^^  customary  ancient  payments.    The  payments  were  all  proved, 

taken  to  the  and  non-|>erception  of  tithes  in  kind. 

preccdmg  mo-  Martin,  and  Boypell,  for  the  plaintiff,  insisted  on  the  following  objections 

^^Three-nenoe  ^  ^^^  several  moduses,  or  as  pleaded,  or  as  proved:  ^at  the  modut  for  mes- 

foraUm^^  suage  should  have  stated  the  house  tobe  ancient,  and  that  that  for  the  garlh 

2f.  6d.  for  should  have  described  its  quantity  or  boundaries,  otherwise  it  would  he 

every  tenth  uncertain  and  indeterminate.    To  the  mafys  of  one  peuny  foir  strip  cow,  and 

^^e  tithe  of  ^^  penny-halfpenny  for  renew  cow,  theyoi^eoCBd  that  diey  wove  hadly  laid, 

such  ten  lambs,.  ™ 

not  so  rank  as  to  be  deddod  on  withost  ali  issue. 

One  shilling  for  every  tenth  pig,  in  lien  of  the  tithe  of  soeh  ten  jngs,  nude,  and  not  suffideutly  particolar 
as  to  interme$ate  numbers,  and  therefore  bad.  So  as  to  geese.  A  modbw  for  tithes  of  articles  of  modem 
introduction,  cannot  be  supported.  Eighteen-pencc  in  lieu  of  tithe  of  rape-seed,  when  sold  in  the  seed,  is 
bad  for  uncertainty,  and  from  ito  liability  to  fraud. 

The  following  moAuet  held  good,  and  issues  decreed  :  4if.  for  mesmage  and  garth^2<f.  for  every  cottage 
and  garth— 1^  for  every  strip  caw*^eU  for  every  fosl**2ff.  6tf.  for  every  tenth  lamb,  in  Hen  of  the  tithe  of 
mich  ten  lambs. 
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iji  not  having  cteted  expressly,  wh^  those  nwdusei  were  reapectivdy  pay*  1817. 
able }  for  thewodtfjer  are  all  stated  to  be  payable  coUectivelyt  and  in  theag*  layna 
greg»te,  on  the  2lst  of  December,  or  at  the  end  of  the  year  *,  whereas  many 
of  the  aeparafe  ^eciea  of  tithe  is  of  right  payable  at  the  time  of  its  produc- 
tioiij  as  wool  at  alkespunng  time,  &c.  and  that  it  did  not  appear  for  what  time 
the  wodus  so  laid  was  payable ;  and  they  cited  Goddard  v.  Keble  (i),  and 
Pemh€9  y.  Disord  (2). 

To  tbe  fioduui  of  five  sl^iUings  iyr  every  ten  calves,  and  two  shillings 
and  sixpence  for  every  five,  &c.,  they  submitted,  as  insunx^ountable  object 
tiona  both  in  point  of  pleading  and  of  substance,  that  they  were  badly  laid, 
as  having  been  stated  to  be  payable  for  the  milk  of  the  cows  belonging  to 
them,  and  called  renew  cows  i  because  by  the  vwdus  immediately  prece- 
ding, the  milk  of  that  species  of  cow  is  stated,  to  be  covered  by  that  modus  ; 
that  they  were  rank  in  amounts  and  that  they  w.ere  also  bad  on  account  c^ 
there  being  no  eonsideratioii  given  to  the  clergyman  as  a  commutation  for 
the  tithes  of  the  calves  under  the  number  of  five»  or  for  those  between  five 
and  ten  ;  thai  the  same  .objection,  also  fmose  as  to  the  manner  of  laying  th^se 
imodmset  aa  had  been  taken  to  the  formers-there  being  no  time  stated  as  the 
period  to  which  the  modutet  were  applicable,  so  as  to  show  the  quantity  of 
produce  meant  to  be  covered  by  the  payment. 

The  several  moduiw  of  l«.  for  every  lOth  fleece  of  wool**— 3«-  6d.  for 
every  10th  laaib,-*-l«.  for  every  10th  pig,— and  1$  for  every  10th  goose,  they 
contended,  were  palpaUy  rank,  and  eonld  not  therefore  be  supported  ;  and 
thai  they  were  also  objectionable  in  not  having  recounted  for  a^y  less  nufl|i<- 
ber>  to  the  tiihe  of  which  the  vicar  was  as  clearly  entitled  as  to  the  tithe  of 
the  number  stated. 

Toihe  modm  of  4tf.  an  tore  for  potatoes,  and  2«.  an  acre  for  turnips,  they 
objeeted  the  anachronism  of  prescribing  an  immemorial  payment  for  arti- 
cle of  modem  introdnctioa  in  terms,  a  ptbymeot  which  must  have  origina*- 
ted  before  the  time  of  Rich.  1.,  and  that  as  a  oommutation  for  tithe  dT  an 
article  not  known  in  Uiis  country  till  the  reign  of  Elizabeth.  They  conten«> 
ded,  besides,  that  if  such  a  viodui  could  be  put  on  the  record^  the  payment 
woidd  be  grossly  rank  -,  for  ^.  an  acre  had  been  held  rank,  even  for  wheat. 
Torriamif  v.  Ligge  (d). 

They  insisted  on  similar  ofajectiona  to  the  moduu9  of  Vs.  6d.  in  the  pound 
for  turnips  sold  by  the  grower,  both  that  such  a  payment  could  not  have 
had  an  immemorial  origin,  the  pound  not  having  been  known  in  England 
as  a  meaaufe  of  money. till  the  reign  of  Charlea  1  }  that  it  was  also  rank, 
and  was  calculated  to  enable  the  occupier  to  defraud  the  clergyman ;  and 
they  apidied  the  same  objections  to  the  modus  for  rape,  when  sold  in  the 
seed ;  and  to  the  modus  of  At.  per  acre  for  line  or  linseed. 

/%M6(att9i(e»  and  Trower,  for  the  dctendants,  contended,  that  it  was  not 
necessary  that  the  house  should  be  laid  as  ancient,  or  that  the  garth  should 
be  more  particularly  described.  In  Dr.  Grant's  case  (4)  it  was  resolved, 
that  a  snodiM  might  be  pleaded  for  houses  for  which  tithes  were  due,  and  no 
oli^ctton  was  made  as  to  their  not  having  been  laid  to  be  ancient.  So  also 
in  Whitalur  v.  Leiffidd  (5),  L^idd  v.  Tpsdaie,  where  the  tithe  for  houses 
aad  bnildinga  was  acoonnted  for  on  the  principle  of  the  former  liability  of 
the  land  on  which  they  were  erected.  The  object  of  the  defence  is  to  put 
these  admitted  payment^  into  such  a  form  as  that  they  may  be  submitted  to 
a  jory  to  decide  on  them',  and  therefore  whenever  fair  doubts  arise,  the  ob- 
vkiuf  course  is  the  direction  of  an  isfi)ae» 

To  the  ot^twn  of  rankness,  they  answered,  that  the  p^rticoliM'  modcj  in 
which  all  the  payments  were  made,  and  the  very  consideration  which  had 
been  adverted  to  as  a  further  objection  to  them,  that  where  the  numbers  did 
not  extend  to  a  certain  amount,  nothing  was  to  be  paid  for  tithe,  foniishe^ 
an  argument  against  any  objection  on  that  ground.    In  GUI  v.  Horrocks  (6), 

a  fn^f 

(\)  jint€p  voL  1.  p:7ff,  ^fHf,  vol.  I.  p.  222. 

(2)  jifUe^  vol.  1.  p.  778.  (5)  Ante,  voL  1.  |i.  232. 

(3)  ^me,  p.  200.  (§}  Ante,  p.  151. 

(4)  11  Co.  16.    Hob.  10.    Btmb.  108. 
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1817,  a  modui  objected  to  on  the  hearing  of  th9  suit  in  equity,  on  the  same  ground, 
LAY  NO  (because  in  laying  the  modtu  it  was  not  said,  and  so  in  proportion  for  a 
greater  or  less  quantity^  was  sent  to  an  issue,  and  established  by  a  verdict  $ 
and  the  question^  whether  such  an  agreement  was  ever,  in  point  of  fuct, 
made,  is  one  which  ought  peculiarly  to  belong  to  the  province  of  a  jtiry* 
when  it  arises  in  any  case  of  singularity,  or  deviation  from  the  usual  cus- 
toms by  which  money-payments  become  entitled  to  be  considered  as  modmex. 
They  cited,  as  lo  the  amount  of  the himb-modw,  Webb  v.  Giff^ard(l),  Askew 
V.  Greenhorn  (2),  Bertk  v.  Beaumont  (3). 

.  As  to  the  rankness  objected  to,  69.  an  acre  for  line  or  lii^peed,  it  was  admit- 
ted that  there  were  no  cases  on  that  point ;  but  it  was  urged  that  therefore^ 
and  in  consequence  of  the  prevailing  want  of  knowledge  of  the  value  of  such 
articles  in  the  time  of  Rich.  1.  when  it  was  probable  that  such  tilings  were 
of  considerably  greater  pn)portional  value  than  at  present,  the  doubt  should 
decide  that  the  assistance  of  a  jury  was  necessary,  and  therefore  an  issue 
ought  to  be  directed. 

They  then  defended  the  modus  for  potatoes  and  turnips,  on  the  ground 
that,  although  historically  they  were  reputed  to  be  articles  of  modem  iairo- 
duction,  yet  in  the  case  of  Boscawen  v.  Roberts  (4),  the  court  decided  that 
they  were  a  subject  of  modus. 

To  hll  the  objections  founded  on  the  suggestioh  of  the  agreement  being 
open  to  fraud,  they  submitted  in  answer,  that  that,  even  if  it  were  well  found'* 
led,  would  not  be  sufficient  to  deprive  the  occupier  of  the  benefit  of  such  an 
agreement ;  and  that,  although  in  the  case  of  mills  and  agistment  the  same 
objection  arose  to  money-payments  in  lieu  of  those  tithes,  that  objection  had 
never  been  allowed  to  prevail. 

Martin,  in  reply,  insisted  on  the  rankness  of  all  the  money-payments  set 
up  ;  and,  adverting  to  the  case  cited  to  establish  the  proposition,  that  a  mo^ 
dus  might  be  pleaded  for  potatoes,  he  denied  that  that  case  was  law,  and  as- 
serted that  it  was  calculated  merely  to  mislead,  as  the  principle  wonld  not  bear 
investigation  or  discussion.  He  repeated,  that  the  tendency  to  encourage 
fraad,  inherent  in  the  payment  of  so  much  in  the  pound  for  rape-seed,  was 
an  objection  to  that  mode  of  paying  the  tithes,  which  was  sufficient  to  de- 
stroy it ;  and  in  the  case  of  mills  and  agistment,  he  submitted  that  such  a 
mode  of  rendering  the  tithe  was  adopted  of  necessity,  and  therefore  the  course 
bad  obtained  in  those  instances  where  it  could  not  he  collected  in  any  otheir 
manner,  whereas  rape  i6  tithed  in  the  field. 

[Richards,  Chief  Baron.-~It  has  been  held  in  the  case  of  clover-seed, 
that  it  ought  to  be  set  out,  in  the  field  (5).] 

With  respect  to  linseed,  it  was  observed,  that  that  was  a  statutory  pay- 
ment, under  the  11  th  and  12th  Will.  3.  ch.  16. 

Cur,  adv.  vull^ 

The  court,  not  concurring  on  all  the  points,  now  delivered  their  several 
opinions  seriaiim.  ^ 

Wood,  Baron.  In  the  case  of  Laj/ng  v.  Yarhorough  and  others,  there  being 
a  difference  of  opinion  in  the  court,  it  falls  to  my  lot  to  give  Toy  reasons 
first,  my  learned  brother  Gaubow  not  being  here  when  the  cause  was  heard. 
This  bill  was  filed  by  Mr.  Layng  as  idcar  of  St  Lawrence,  without  Walin- 
gate  Bar,  within  the  liberties  of  the  city  of  York  ;  and  it  is  to  recover  the 
tithes  of  a  certain  disirict  of  that  parish,  called  the  constablery  of  St.  Law- 
rence, in  ^he  township  of  Heslington.  The  defendants  say  they  are  not 
liable  to  pay  any  tithes  in  kind,  because  they  have  at  all  times  paid  moduses 
in  lieu  of  tithes ;  and  it  is  clear  from  the  evidence  which  has  been  given  in 
the  cause,  that  no  tithes  in  kind  have  ever  been  taken,  but  that  certain  pecu- 
.  niary  payments  have  at  all  times  been  made  in  lieu  of  tithes ;  and  the  ques- 
tions 

(1)  ^ntey  p.  28.  (4)  Ante,  p.  228. 

(2)  2  Price,  3U.    AtUe,  p.  5S3.  (5)  Lhud  v.  Btntky,  <mte,  p.  291. 

(3)  2  Price,  303.    Ante,  p.  739. 
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tbti  will  be,  wbeiher  all,  or  any,  and  whibh,  of  the  payments  which  hai^e        .1817. 
been  so  set  up,  are  legal  and  vaiid  modtua.  latng 

*  It  watf  said  that  some  of  these  modwet  are  rank,  and  that  others  are  in«  wBowLovdH 
consistent  Mnth  themselTes.  With  respect  to  the  general  doctrine  of  rank* 
ness,  I  will  not,  on  tiiis  day,  when  we  are  muchhurrieiK  enter  into  the  rea- 
sonableness or  validity  of  it.  I  have  already  given  my  opinion  upon  it  ^ry 
folly,  in  Heaian  ▼.  Cook^  in  Wightwick's  Reports  (1) ;  and  therefore,  with 
respect  to  that,  I  shall  say  nothSig  at  present.  Probably  that  matter  will  re- 
ceive a  further  discussion  in  parliament,  in  the  course  of  next'  sessions  i 
and  I  hope  something  will  be  done  to  set  us  perfectly  right  on  that  subject. 
I  have  always  tfaodght,  and  always  shall  think,  that  the  determination  of 
moduies  upon  the  idea  of  rankness  is  an  usurpation  upon  the  pro^ce  of  ju- 
ries, such  as  we  are  not  warranted  in,  except  in  cases  of  very  unreasonable 
payments.  Modus  is  a  question  of  fact,  and  the  people  of  this  country  are 
entitled  to  have  their  cases  tried  according  to  law.  That  has  always  been 
my  opinion ;  and,  from  the  best  investigation  I  have  been  able  to  give  to 
die  siibject,  I  still  retain  it.  However,  1  shall  now  confihe  myself  to  the 
consideration  of  the  diflferent  modiueM  which  have  been  set  up,  and  to  see 
whether  we  are  not  warranted  in  declaring  all  of  them  to  be  good  upon  the 
anthorities  we  have  upon  the  subject.  - 

The  first  madui  set  up  is  fburpence  for  every  messuage  and  garth ;  the  ob- 
jection  made  to  that  was,  that  the  term  '^  garth'*  is  not  suffidontly  definite 
and  that  it  is  not  alleged  of  what  particulaf  quantity  a  garth  consists.  I  un- 
derstand from  my  brother  GaAiiAM  that  that  is  not  disputed  ;  but  is  conceded 
to  be  a  good  modus.  It  is  a  term  very  well  known  in  the  north  of  England, 
and  it  ia  mentioned  in  Cunningham,  and  all  the  Law  Dictionaries,  I  believe, 
as  a  thing  as  well  known  as  an  orchard ;  and  we  have  held,  that  a  prescrip- 
tion for  an  orchard  and  garden  is  good  in  general ;  with  respect,  therefore, 
to  a  messuage  and  garth,  or  a  cottage  and  garth,  there  is  no  objection  to  it. 

The  next  modus  is  a  penny  for  every  strip  cow,  or  a  cow  that  has  not  had 
a  calf  within  the  year,  and  is  old  in  milk,  in  lieu  of  the  tithe  of  n^k  of  such 
cow.  There  is  no  objeclaon,  I  think,  made  by  the  counsel  to  that,  if  it  be 
widl  laid ;  but  it  is  said  that  it  is  not,  because  it  is  not  stated  for  what  time 
the  moduM  is  payable  (2).  If  it  is  meant  by  that,  that  no  time  is  stated  when 
the  modus  is  to  be  paid,  that  is  not  the  fact,  because  all  the  moduses  are  in 
general  alleged  to  be  payable  on  the  21  st  of  December.  With  respect  to 
the  time  they  are  to  cover,  it  must  foe  one  year  $  therefore  it  is  sufficiently 
certain  that  it  is  meant  to  cover  the  tithe  of  the  strip  cow  for  one  year ;  and 
all  the  other  moduses  are  stated  to  be  payable  on  a  precise  day  at  tilie  end  of 
the  year;  therefore  I  conceive  that  generally  to  be  a  good  moduSm 

Then  the  next  is  a  penny-hslfpenny  for  every  cow  called  a  renew  cow, 
or  a  cow  having  had  a  calf  within  the  year,  and  is  full  of  milk,  in  lien  of 
the  tithe  of  the  milk  of  such  cow.  lliere  is  no  objectiou  to  that,  as  I  un- 
derstand from  the  counsel,  if  it  had  been  well  laid.  They  make  the  same 
objection  to  that  as  to  (he  other ;  but,  however,  it  appears  to  me,  that  that 
is  dearly  a  good  modut. 

The  next  modus  is  five  shillings  for  every  ten  calves,  where  there  happens 
to  be  ten>  in  lien  of  the  tithe  of  such  calves,  and  also  of  the  tithe-milk  of 
the  cows  belonging  to  such  calves,  and  called  renew  cows,  or  cows  having 
had  each  a  calf  Within  the  year.  There  is  another,  which  I  will  state  at 
the  same  time,  because  they  seem  to  be  connected ;  two  shillings  and  six- 
pence for  every  five  calves,  where  there  happen  to  be  only  five  calves,  in  lieu 
of  the  tithe  thereof,  and  also  of  the  tithe-milk  of  the  cows  belonging  to  such 
calves,  and  called  renew  cows,  or  cows  having  had  each  a  calf  within  the 
year ;  but  for  every  calf  under  five  n6  tithe  was  ever  paid  or  demanded^  or 
any  thing  in  lieu  thereof,  except  fourpence  halfpenny  as  thereafter  men- 
liOTed.    This  alludes  to  what  is  said  afterwaids  in  the  ansWer,  that  about 
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(1)  AMet  P-  610.  the  case  of  Gihbt  v.  Gbocbuoi,  Bunb.  328. 

(2)  Held  not  to  be  a  Uua  objection  m     AnU,  p.  51. 
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18t7.        thirlecQ  Tears  i^o  ibqrpeaee  h^l^noy  for  every  calf  wai  paid  by  soiae  per- 
KAVKo         8on8«  as  It  is  stated. 

Now  the  objectioiia  to  theae  two  modmea  are^  that  Uiere  it  noaatidactton 
for  the  tithe  of  aay  oaiTes  under  ten,  and  abov.e  fire ;  and  no  satisfiurtioii 
for  any  calves  nndcr  five  ^  and  they  are  also  said  to  he  inconsistent,  because 
there  has  been  already  a  tnodw  of  a  penny^-halfpenny  laid  aa  for  the  milk  of 
every  renew  cow>  and  here  the  milk  is  repeated  again  as  to  the  oalves.  Cer^n-i 
ly  these  are  not  laid  very  oosrectly^  nor  technically ;  and  it  is  very  much  to  be 
lamented  that  in  most  of  the  answers  we  $ee,  we  can  aoarcely  find  one  that 
statiBa  a  atodus  with  preciaion  and  legal  certainty }  however,  if  we  can  col- 
lect the  truesense  and  meaning  of  it,  it  is  then  sufficient  to  aend  it  to  a  jury^ 
provided  the  question  of  rankness  does  not  interfere  to  prevmt  it.. 

Now  let  us  see  how  ftir  they  are  inconsistent.  The  inconsistency  ia  said 
to  be,  tf  1  understand  it  rightly,  there  beine  6rst  a  penny-halfpenny  for  the 
mflk  of  every  eaw,  and  then  a  rqpetitioa  oftiie  milk  of  the  cows  belonging 
te  the  calvea.  Now  I  take  the  meaning  of  it  to  be  this,  that  for  every  ^f 
new  cow  thcae  is  at  any  rate  payable  a  penny-halfyenny  to  cover  the  milk, 
that  is,  to  cover  the  milk  in  whatever  shape  it  may  be  used.  It  is  very  dear 
that  tnip  milk  of  the  cow  may  be  used  for  suckling  the  oalf,  ov  for  housefaokl 
purposes  ;  and  therefore  at  any  rate  the  vicar  is  entitled  to  a  penny-halft 
penny  for  that ;  then  the  ne:|t  is,  the  farmer  is  to  pay  for  the  calves,  and 
the  milk,  as  I  understand  it,  whidi  their  calves  have  -,  it  may  be  tautolo^, 
80  far  aa  respects  that ;  but  it  is  no  inoonsistency ;  for  the  first  is,  whatever 
oiilk  you  haxre,  whether  you  use  it  lor  the  calves  or  not :  in  lieu  of  milk  yon 
ahall  pay  a  peanyrhalfpenny  for  the  cow  ^  or  if  you  uae  it  to  suckle  the  calves 
it  shall  he  covered  under  llie  oalf<«iBadii^  ;  and  1  see  no  Inoonaistency  in  it, 
though  perhaps  it  is  not  well  expre$8ed. 

Tbsn  the  ne^t  objection  to  it  is,  that  tbere  is  no  satisfaction  for  any  calves 
above  ten,  nor  fbr  any  calves  above  fi  ve,  until  you  come  to  ten  1 1  agree  that 
that  is  so  $  but  still  I  consider  that  it  is  a  good  mofiwt.  The  niodus  is  five 
ahiUiags  for  every  ten*  calves ;  it  does  not  stop  at  the  first  ten  calves^  but 
for  every  ten  calves ;  aupposing  there  am  a  hundred  calves,  there  are  to  be 
ten  times  five  shillings  paid ;  if  it  was  to  be  only  for  the  first  ten  calves>  and 
to  pay  nothing  more,  it  would  be  unreasonable,  because  they  would  then 
only  pay  one  fhne  shillings  5  but  here  the  tuodua  is,  that  they  shall  pay  five 
ehUlinga  for  every  ten  that  they  have. 

Then  for  every  five  calvea  they  are  to  pay  hal£-a-*crown,  that  is,  for  five, 
half-4i«*crown,  and  for  t^,  five  shillings  :  tlds  cannot  be  considered  rank  by 
any  means  -,  there  have  been  many  instanoes  where  moduMu  for  calves  of  six«- 
pence  a  calf  have  been  held  good*  In  Foeacky.  Cokt,  in  the  year  1604,  »«- 
ported  in  1st  Wood's  Titbe  Decreesi  SdQ,  it  was  sent  to  an  issue,  whetlier 
there  was  a  «odt»  of  sixpence  for  a  calf,  in  lieu  of  tithe';  and  there  are  many 
instances  hi  the  books;  In  the  1st  Wood,  966,  in  the  case  of  Hording  v. 
GokHng  in  1606,  there  was  eight^pence  fiar  the  tithe  of  every  calf,  and  it  was 
held  good  f  that  woqld  be  six  ahillings  ai^d  eightrpence  for  ten.  In  Gibhs 
v.  Goodman  (I),  there  were  six  shillings  and  eight^pence  paid  for  every 
tenth  calf ;  there  was  aa  objection  taken  to  the  rankness  of  it ;  but  the  court 
would  not  have  sent  it  to  an  issue  if  tiiey  had  considered  it  rank ;  )'etihey 
did  send  it  to  an  issue  }  and  they  said,  that  the  jury  might  find  whether  it 
was  payable  far  a  greater  «r  less  number,  in  the  pnofwrttoa  of  six  shillings 
and  ei^t-pence,  and  if  it  were,  it  would  be  a  gqod  taodas ;  but  there  being 
in  that  case  a  prescription  for  tivprf  tenth  calf  in  lieu  of  all  calves  whalao- 
ever,  the  court  dioiight  it  rank,  becanae  there  anaa  nothing  payable  for  the 
intermediate  calves.  StUl  they  said  it  might  be  made  good,  if  the  jury  found 
a  proportion  payable,  if  thera  were  less  than  ten  f  ao  fhat  the  objection  of 
vankness  to  six  ahilUngf  and  cigi)t-f*>^  ^w  ^^^  admitted  in  that  oase. 
Thev  went  on  this,  that  it  was  a  pvesenption  for  a  certain  sum  in  lieu  of 
all  tithes.  In  this  case  there  is  for  every  ten  calves  a  modus  of  fi^e  shil- 
lings, and  for  every  five  calves  a  modus  of  half-a-crown. 

Then 
<1)  Boah,  32a.    iMf»  p.  51. 
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Then  the  question  is»  wheli^r  it  is  not  reaaojiaUe  to  ooppose;  thai  in  ccm^         1817. 
ndermtion  of  a  Uirger  smn  paid  .for  a  certain  number^  the  ^mer  or  owner        layho 
of  the  cilres  Boi^t  be  eieosed  from  paying  vhan  it  was  under  that  number.    ^  ..^"L*  „«w 
In  the  case  of  Manidl  ▼.  Payne,  m  179a>  befoi^  L^rd  Chief  Baton  Eran,    TAwmoRwmm. 
reported  in  4  Gwill.  1504(1%  it  was  held^  that,  a  enstom  to  pay  one  pig  where 
there  were  seven  and  nnder  ten  was  good,  although  no  satisfaction  was  to 
he  made  where  the  nvmher  was  under  seven  j  is  not  that  pretty  much  the 
same  aa  this  >  They  preaeribe  here  to  pay  five  shiUinga  &r  every  tea  calvei, 
and  half-a-cniwn  for  every  five  there  liiappen  to  l>e»  that  is»  th^  pay  aolhtag 
under  five,  but  two  ahilUngi-  and  sixpence  for  the  five  i  then  they  pay  noi- 
thing  from  Bre  to  ten,  but  for  ten  they  pay  five  shiUiiigs,  atd  Mtbiog  for  a 
less  number  ^an  five  $  therefore,  there  appears  to  me  to  be  m^  o|j<QGtJaii  to 
any  of  these  moiliises. 

If  we  go  farther  liaek  into  more  reaaote  pericds>  wie  find  in  the  case  of 
RtddimgUm  v.  Nke,  1716  (3),  a  medMof  one  pig  for  every  aowaiid  ten  pige ; 
if  b«t  seven,  the  same  $  but  if  fewer  than  seven,  they  irore  Co  pay  notfiiog  for 
tithe ;  and  that  was  hcM  good,  and  ao  ohfecrkioB  vtas  tahea  to  it.  .  There 
was  also  in  a  case  since,  for  every  ten  fieecss  one,  and  for  every  eeven  fleeces 
one,  and  for  fewer  no  tithe ;  so  that  tliere  are  many  iostaooes  where  paying 
more  for  a  large  numbert  nothing  is  paid  for  a  less  nimiber ;  and.  ther^^ne 
it  is  not  a  noa  deemando,  under  that  number,  beoaoee  Itie  parson  has  more 
for  the  larger  quantity.    For  every  five,  as  I  understand  it>  this  eleigyfliaii 
wUl  have  two  shiUings  and  sixpence^  Imt  nothing  for  al«»s  number ;  1  can* 
see  no  objection  to  Uxnt;  and  it  seems  te  be  wammted  by  the  authorities. 
1  iiave  already  shown  that  it  is  warranted  hy  the  leasonaUeness  of  the  caee. 
Moduus  are  contracts  wliioh  have  run  foraieng^  of  time;  and  why  can- 
not we  suppose  that  parties  might  mdce  such  a  contract  as  that,    if  you 
consider  this  as  a  compontion,  it  appears  to  have  enisted  kmg;  that  tlutre 
is  nothing  so  unreasonable  in  it  as  to  lead  to  the  condosiQU  thii  itcoidd  not 
haveexistedas  a  contract  before  legal  meaMury,  because  it  has  in  foeteadiied 
as  a  contraet  during  living  memory.    Why  cannot  we  suppose  that  adagy- 
man  vrould  stipulate,  if  you  pay  him  halfp-a^crown  when  you  have  five,  you 
shall  pay  for  none  less  ?  there  is  nothing  improper  in  tiiat  j  and  tlierefore  I 
am  of  opioion«that  ail  these  meduatf  as  to  the  strip  cow«  the  renew  oow,  and 
the  tithe  of  adv«8,  where  ten  or  five,  are  perfectly  oonsisteot,  and  although 
they  might  have  been  laid  ^biner  or  clearer,  that  is  the  foir  conatrucation  to 
bepotupontiiem. 

The  next  ffiedar  IS  fouipencefbr  every  fbal;  with  respect  ^to  that,  I  do  not 
find  any  objection,  and  I  take  it  tiiere  can  be  no  dispute  that  that  is  a  good 
Modus. 

The  next  is  one  shilling  for  every  tenth  fleeee^  in  lien -of  the  tithe  of  ten 
iseoes.  Now,  I  cannot  conceive  any  objection  to  that;  the  objection 
mode  is  rankness  ;  but  I  do  not  conceive  bow  that  can  posaifaAy  he  conshlerod 
rank ;  for  observe  what  the  desoription  is.  It  is  not  a  shiMing  for  every 
fleece.  If  it  was  a  shiHiog  for  every  fleece  it  would  be  mnk,  I  ngree :  hut 
attend  to  the  terms :  it  is  a  commutation  «£  the  tithes  for  money  i--*for 
every  tenth  fleece  you  shall  take  one  shUling  in  lien  <tf  it.  In  lien  of  what  > 
not  of  all  the  tithe,  hut  in  lieu  of  that  tentii  fleece,  or  the  ten  fieeees.  If 
Hhe  fleeces  do  not  amount  to  ten,  I  admit  the  vicar  may  be  entitied  to  some 
pecmnary  composition  for  the  iithe>  aooording  to  vahKy  and  that  he  may  have 
by  sub-dividing  the  modui.  There  may  be  a  modiu  as  to  n  part  of  a  tithe, 
leaving  the  rest  nntondied.  If  this  msdiM  be  divided  Into  parti,  it  would 
beoneponny,  andaotiinfteaforthingafleeaemope.  I  can  never  hold  that 
to  be  nuric  in  Bmimom  v*  MbmU  (9),  one  penny  for  every  fleece  was 
hdd  good,  and  decreed  j  and  in  another  ense  tiuee-hal^ienoe  for  every 
fleece  has  been  held  a  good  moiiM.  Dion  tWeie  a  shfl]ing,iiot  forthe  tithe 
el  every  fleece,  but  it  is  a  shilUng for  the  tenth  fleece;  that  as  to  say,  when 
lam  Uable  to  pay.youtiie  tentii  fleece,  m  Men  of  tiiatyou  shall  take  a  shO- 
ling;  there  b  nothing  rank  in  -Uiat ;  and  therefore,  Irom  <the  manner  in 

which 
(I)  Put.  Add.  (^)  ft  Wood,  ^.  (3)  4mU,  p.  233. 
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which  the  objection  is  msule,  I  thiiik  it  could  not  have  been  understood,  be- 
cause  if  it  was  a  penny  halfpenny  for  every  fleece  it  would  b^  good ;  then 
why  cannot  a  shilling  be  good  for  every  tenth  ?  The  parson  will  be  entitled 
to  bis  tithe  in  kind,  (that  Is,  the  value  of  the  tithe  in  kind,)  for  any  number 
under  ten,  and  when  it  amounts  to  ten  he  is  to  take  a  shilling  instead  of  the 
tithe  in  kind. 

Th^n  the  next  modw  is  two  shillings  and  sixpence  for  every  tenth  lamb, 
in  lieu  of  the  tithes  of  ten  lambs  $  that  is  on  the  same  plan ;  it  is,  if  a  tenth 
iamb  becomes  due  to  you,  you  shall  take  two  shillings  and  sixpence  instead 
of  it ;  that  would  be,  if  you  divide  it,  and  make  it  cover  the  whole,  three- 
pence a  lamb.  It  is  true,  that  in  Bishop  v.  C&ichesler  (1),  Lord  Thuelow  said, 
that  threepence  for  a  lamb  was  notoriously  rank ;  but  was  he  warranted  in 
that  ?«   Most  undoubtedly  he  was  not :  and  it  is  merely  a  dictum.    But  how 
does  this  niodus  stand  with  respect  to  lambs  ?     There  have  been  larger  mo- 
dxnei.  In  the  first  volume  of  Wood,  p.  200  (2),  there  is  fourpence  a  lamb,  in 
the  year  1080  ^  ibr  this  id^of  rankness  had  never  crept  into  the  law  at  that 
time.  I  believe  the  objection  originated  in  G^ardr.  Webb (3),virhach  went  to 
the  house  of  lords.     Again,  in  1  Wood,  373,  Leach  v.  Deacon  and  Waii$, 
(1096,)  there  was  for  every  lamb  yeaned  in  the  parish  threepence,  and  held 
good.    Then  came  the  case  of  Giffard  v.  Webb^  which  was  this  :— it  was  de-* 
eided  first  by  two  barons,  that  threepence  for  a  lamb  was  good*   There  was 
a  petition  for  a  re-hearihg  :  there  was  afterwards  a  re-hearing,  and  then  all 
the  barons  concurred  in  opinion  that  it  was  a  good  modui.    The  parson  was 
dissatisfied,  and  he  appealed  to  the  house^of  lords,  who  held  it  not  rank ; 
therefore  what  authority  Lord  Thcblow  had  for  his  dktnm  in  Bishop  v.  Qhi» 
Chester,  I  cannot  say  5  it  was  not  founded  in  legid  authority.    Since  that 
'time  this  court  has  considered  rankness ;    and  we,  in  the  recent  case  of 
'  Bertie  v.  Beaumont,  directed  an  issue  to  try  whether  threepence  for  a  lamb 
*  was  rank  or  not ;  so  that  I  take  for  granted,  upon  that  authority,  that  it 
cannot  be  disputed  that  threepence  for  a  lamb,  or  (what  is  the  same  thing) 
a  commutation  of  two  shillings  and  sixpence  for  every  tenth  lamb,  is  good  -, 
therefore  I  conceive  that  modus  to  be  valid. 

Tike  next  modus  is  a  shilling  and  a  halfpenny  for  every  tenth  pig,  in  lieu 
of  the  tithe  of  such  tenth  pig.  There  is  nothing  said  there  also  about  the 
intermediate  quantity :  but  this  is  only  a  commutation  of  money  for  the 
tithe  in  kind.  And  what  objection  can  there  be  to  that  ?  There  are  many 
moduses  as  high  as  that :  it  would  be  a  penny  three-farthings  a  pig,  and  if 
that'  meant'  th^  tithe  of  all  pigs,  that  would  be  rank }  and  if  that  is  not  rank, 
then  a  shilling  and  a  halfpenny  for  the  tenth  is  not  rank.  It  does  not  go  in 
lieu  of  all  tithes  of  pigs  ;  but  it  is  a  commutation,  that  for  every  tenth  pig 
due  to  you,  you  shaJl  take  one  shilling  and  a  halfpenny. 

The  next  is  a  shilling  for  every  tenth  goose.  That  comes  under  the  same 
observations  as  I  have  made  as  to  the  others  :— instead  of  taking  the  goose 
in  kind,  when  there  are  ten  you  shall  have  one  shilling  in  lieu  of  it.  In  the 
case  just  mentioned  of  Boscawen  v.  Roberts,  one  penny  halfpenny  for  every 
goose  was  held  a  good  modus :  and  that  woidd  amount  to  more  than  a  shil- 
ling for  the  tenth  goose. 

The  next  is  five  shillings  for  every  acre  of  potatoes.  Certainly  that  can- 
not be  sustained,  because  it  is  a  prescription  for  potatoes  by  themselves  ; 
and  potatoes  are  of  modem  introduction  I  there  can  be  no  doubt,  therefore, 
that  that  certainly  is  bad. 

The  next  is  two  shillings  and  sixpence  for  every  acre  of  turnips  ;  that  is 
bad  upon  the  same  ground,  because  they  are  also  of  modern  introduction, 
and  there  cannot  be  a  modus  for  that  which  has  been  introduced  within  time 
of  memory,  if  it  be  so  expressly  laid.  • 

Then  the  next  is  eighteen  pience  in  the  pound  in  lieu  of  this  tithe  of  rape- 
seed  when  the  same  is  sold'  in  the  seed.  I  suppose  the  objection  to  tnat 
is,  that  amodus  to  pay  so  much  in  the  pound  is  bad  because  it  is  liable  to 
fraud.  Now  1  find  many  instances  where  so  much  in  the  pound  has  been  held 
<o  be  good:  in  1  Wood,  00,  (Holheach  v.  Taylor,)  two  shillings  for  every  pound 
(1)  PMt,  Add.  (2)  Ante,  p.  28.  (3)  Hatcher  t.  Cltwcr.  rent 
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rent  of  the  lamb  agisted  for  tithes  of  herbage^  was  held  to  be  good,    td         IB  17. 

^htt^ji  ▼•  Tucker,  in  the  same  book^  p.  197«  twenty  pence  in  the  poond         i^ymg 

for  agistment,  according  to  the  yearly  rent,  was  held  to  be  good.  In  Emste 

oMd  others  v.  Watts,  1  Wood,  804,  (ld92>)  for  sach  apples  and  pears  as  the 

parishioner  gathered  and  sold>  the  tenth  part  of  the  money  for  which  he 

sold  the  same  :   that  was  estaUished  as  a  good  modus.    In  1  Wood,  873, 

an.  1696,  {Leash  v.  Deacon  and  Watts)  the  tenth  of  what  the  ealf  sells  for, 

or,  if  killed  by  the  owner,  the  right  shoulder ;  also  the  tenth  penny  for 

which  honey  sold  within  tlie  parish,  was  held  to  be  good.    In  the  same 

book,  p.  485,  HockmoreY.  Richards,  a  penny  for  every  calf  fallen  and  reared  % 

and  also  the  tenth  part  of  the  price  for  which  every  calf  fallen  therein  has 

been  sold  by  such  owner  or  occnpier,  was  established  ;•  and  in  the  case  of 

Leathes  v.  lUewitt,  yesterday,  we  sent  a  modus  to  trial,  of  the  tenth  of  what 

the  calf  sold  for.    Now  here,  1  conceive,  is  abundant  authority  to  show 

that  a  tenth  part  of  the  rent,  or  a  tenth  part  of  what  the  thing  is  sold  for, 

is  good.  I  am  aware  of  the  case  of  Startup  v.  Dodderidge,  in  1705  (1),  wher^ 

two  shillings  in  the  pound,  according  to  the  true  improved  yearly  rent  or 

value  of  all  the  land  in  the  parish,  in  lieu  of  all  tithes,  was  held  bad,  prin- 

-dpally  on  the  ground  of  liability  to  fraud  ;  and  yet  I  do  not  find  that  rule  has 

been  applied  to  a  modas  for  any  other  subject  of  tithe ;  and  it  is  remarkable 

that  it  was  in  the  year  1705  when'  Startup  v.  Dodderidge  was  decided ; .  and 

yet  in  the  next  year  (1706),  the  court  of  exchequer,  in  Hockmore  v.  Hiehards, 

determined  the  tenth  part  of  the  price  for  which  a  calf  sold  to  be  good: 

-dierefore  I  think  I  am  warranted  in  saying  that  this  modus  is  also  good. 

The  last  is  five  shillings  for  every  acre  of  line  or  linseed,  in  lieu  of  the 
tithe  thereof:  this,  though  called  a  modus  improperly,  is  a- statutable  pay- 
ment given  by  the  11  and  12  Will.  3.  c.  Itt.,  and  the  vicar  cannot  take  more; 

Upon  the  whole,  I  tliink  all  the  moduses  good,  and  that  they  ought  to  be 
sent  to  be  tried,  with  the  exception  of  those  which  I  have  mentioned ;  wa. 
for  potatoes,  turnips,  and  line  or  linseed. 

ChtAHAM ,  Baron.  I  have  the  misfortune  to  differ  from  my  learned  brother 
Wood,  with  respect  to  several  of  these  moduses,  as  indeed  I  am  often  obliged 
to  do ;  but  I  have  some  satisfagetion  in  finding  that  I  generally  concur  with 
the  majority  of  the  court ;  and  I  cannot  but  express  the. little: snvprize  J 
feel  in  differing  on  this  occasion,  because  the  view  which  he  has  taken. of 
the  consideration  of  these  moduses  does  not  fall  in  with  the  general  impres- 
sion 1  have  picked  up  by  looking  at  the  authorities,  not  of  one  judge,  but 
established  by  the  decisions  of  the  majority  of  .the  judges,  in  the  various 
cases  which  I  have  felt  it  my  duty  to  study. 

Now  there  are  several  of  these  moduses  that  I  do  not  mean  to  dispute  at 
all,  and  which,  as  they  stand  at  present,  may  furly  undeigo  further  in- 
quiry. With  respect  to  fourpenoe  for  every  cottagef^nd  garth,  I  think  tiiat 
that  term  is  sufficiently  understood  in  many  parts  of  the  kingdom,  to 
^  admit  of  a  ready  application  of  any  pecuniary  payment  to  it,  as  a  subject  of 
modus.  So  twopence  for  every  cottage  and  garth,  inlieu  of  the  tithea  thereof 
there  is  no  objection  to  that ;  and  as  it  appears  totne,  there  is  no  objection 
upon  the  evidence  to  the  third  modus,  of  a  penny  for  every  cow  caUed  a  strip 
cow,  or  a  cow  which  has  not  had  a  calf  within  th<i  year,  and  is  old  in  milk,  in 
lieu  of  the  tithes  of  milk  of  such  cow  ;  but  with  respect  to  the  three  succeeds 
ing  moduses,  they  seem  to  be  so  confounded,  so  inexplicable,  and  so  perfect- 
ly unintelUgiUe,  that  after  the  utmost  labour  and  ingenuity  which  I  can  be* 
stow  upon  them,  I  am  prepared  to  say  that  not  one  of  them  can  stand ;  and 
it  wili  be  necessary  for  me  to  state  my  reasons  very  particularly. 

The  first  modus  to  which  1  object,  as  involving  (when  taken  with  that 
which  follows),  one  confused  notion  of  amodtufoundedon  several^yments, 
is  that  of  a  penny-halfpenny  for  every  cow  called  .a  renew,  cow,  or  a  cow 
haring  had  a  calf  within  the  year,  and  is  old  in  milk,  in  lieu  of  the  tithes  of 
milk  of  such  cow.  .  Now  this  modus,  taken  by  itself,  stands  simple  and  abso- 
lute ',  and  any  person  looking  at  it  would  neoessarily  underst^md  that  it  was 
-a  penny  half|ienny  payable  for  every  individual  cow>  (be  their  numbers  what 

(1)  Ante,  Yoll.6Q€.  they 
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iBlf .  they  inay,)  Wktch  sIiimM  answer  tke  detcriptioa  of  a  renew  cow,  ia  liea  of 
x.ATfi«  the  titlie  of  its  milk,  and  so  it  misht  staad  withotit  any  qualification  what- 
!L\^^^  ^^'  But  mark  the  caaMcation  Uiat  is  necessarily  introduced  by  the  sue*- 
..^»^»  oeeding  modutf  not  taJdag  them  by  themsdves.  That  cannot  be  true  ac- 
cording to  the  very  next  modm  ;  for  a  renew  cow  does  not  pay  a  penny  half- 
penny for  every  calf,  if  the  next  modu$  exists  s  but  for  every  ten  ci^ves,  when 
there  happen  to  be  ten,  five  shillings  instead  of  a  penny  halfpenny,  are  to  be 
paid  in  lieu  of  the  tithe  of  siach  calves^  and  also  of  the  tithe  of  the  milk  of 
the  cows  belonging  to  such  calves,  and  called  renew  cows.  How  can  that 
consist  ?  The  first  propoMtioa  was,  that  the  renew  cow  paid  only  a  penny 
halfpenny  for  miUc ;  then  they  say  the  renew  cow  does  not  pay  a  penny  half- 
peony  for  the  milk,  but  themodttf  dances,  shifts^  and  leaps  from  the  simple 
aubject  of  the  milk,  and  is  confounded  with  the  two  other  subjects  i  and  by  a 
most  imaccountabie  effect,  that  cow,  which  in  respect  of  its  milk  pays  only  a 
penny  halfpenny,  whea  she  has  ten  calves^  pays  five  shillings  in  lieu  of  die 
penny  halfpenny ;  and  so  when  there  are  five  calves^  two  shillings  and  six- 
peace  is  to  be  paid  in  lieu  of  that  one  penny  halfpenny.  Now  my  first  objec- 
tion to  this  is,  if  you  state  the  first  modus  of  a  penny  halfpenny  for  the  milk 
of  the  renew  cow,  you  should  state  jt  to  be  payaUe  for. the  milk,  except 
where  there  were  ten  cows  and  ten  calves,  or  five  cows  and  five  calves,  and 
Ihen  that  they  do  not  pay  a  peony  ha^penay,  but  five  shilliagSy  and  two 
ahilliogs  aad  sixpence^  in  respect  of  the  milk  and  caivea»  That  would  be 
the  proposition,  if  any  thing;  but  that  is  not  so  stated  $  and  therefore  it 
seems  to  me^  that  at  any  rate  the  mmIm  of  a  peony  halfpenny  for  a  cowoaanot 
stand,  beeame  it  is  not  stated  to  be  modified  by  those  qualifications. 

With  respect  to  the  modmei  themselves  of  five  shiUings  for  ten  calves, 
and  two  shittiags  and  sixpenee  when  there  happen  to  be  only  %^%  calves,  at 
ftppeata  to  me  that  they  are  perfectly  objectionable  from  the  circwastance, 
that  nothing  is  said  as  to  what  is  to  be  paid  for  the  calves  up  to  five,  or  from 
five  to  ten,  or  for  the  calves  from  ten  opwards  to  aay  quantity ;  because,  un- 
fbrlwnately,  fr6m  the  manner  in  which  themadasrs  are  laid,  that  construction 
which  a  jury  migl^  put  on  it|  as  my  learned  brother  suggests,  is  excluded 
hy  the  very  telms  of  it';  for  those  aiodnssf  are  expressly  stated  to  be  paid 
only  whan  there  are  ten  or  five  calves;  aad  it  would  be  monstrous  if  we 
were  to  be  chlled  on  in  every  instance  to  help  a  defendant  out  in  making  good 
these  payments,  and  tell  him,  instead  of  saying  that  the  five  shillings  and  the 
two  shilliags  and  sixpence  are  to  be  paid  for  the  calf  and  milk,  when  ten  or 
five,  you  mean,  in  dwt  proportion  till  they  come  to  five,  and  in  that  propor- 
tion till  they  come  to  ten,  and  as  they  amount  to  fifteen,  twenty,  aad  twenty- 
five,  and  so  on;  but  that  is  not  only  not  stated,  but  the  con|ecture  of  it  is 
precluded  by  the  manner  in  which  they  have  in  foct  staled  their  proposition, 
thtft  it  is  paid  in  those  two  instance  only;  therefore  it  really  seems  to  me 
that  these  three  aiodiisst  are  perfectly  inconsistent  and  bad.  Whatever  loose 
ideas  may  pessihiy  l>e  gathered  frooi  the  foot  (rfsome  pecuniary  payments 
havii^tieenmade,  it  seeaas  iaapossiMe  to  pick  out  from  them  what  those  dis- 
tinet  cQstcMns  are  iqion  which  the  defondante  mean  to  stand.  Besides  is  it 
fiossibie  not  to  see,  that  the  expression  of  fivie  shillings  for  every  ten  calves 
•avatua  so  strongly  of  modem  tioMS,  that  one  can  hardly  doubt  about  it ; 
•five  shiUinsps  has  evidently  the  strongest  appearance,  in  my  apprehension, 
•of  one  «of  those  modem  payments  which  eecksiastical  people  make  with 
their  parishioncts,  by  way  of  temporary  composithm.  But,  I  repeat,  that 
tffsm  tim  observations  1  have  made,  I  have  satisfied  my  mind,  and  I  hope 
those  who  hear  me,  liiat  it  is  impossible  to  pick  out  any  distinct  custom  to  bar 
th0  plaintiff;  for  with  respe(5t  to  these  aiMfaaes,  some  of  them  are  perfectly 
imimsHigible  taken  Sagether,  and  the  others  of  them  are  equally  unintelli- 
giUe  taken  individnally. 

The  mat  modas  of  fonrpence  for  a  foal  I  see  no  reason  to  find  foult  with. 

With  respest  to  the  sioAis  of  one  shiUing  for  every  tenth  fieece,  I  will 
"vnatare  to  say,  thaugh  I liave not  innch skill  in  ngrioulture,  that,  iomaay 
^porls  of  Bngland,  a  person  would  be  ghd  to  tok^  a  shilling  for  every  tenth 

fieece. 
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fleece^  at  this  day^  indttfling  lambb  and  aU'j  and  it  is  irtferly  lacodbittettt  1817. 
wiUk  all  hktorical  knowledge  tiiat  one  shilling  should  be  paid  for  the  flee^te  Lftna 
of  aay  animid ;  long  subsequent  to  legal  memory  that  was  more  than  the  *• 

price  of  a  sheepw  One  shilling  for  a  fleece,  therefore,  is  fBak  on  the  face  of  it.   VAaaoaouofi . 

A  notion  has  gone  abtoad,  as  if  the  term  raakness.  was  of  novel  introduc- 
tion :  I  have  tekea  the  same  f^ains  as  my  learned  brother,  in  the  case  of 
Hetton  V.  Cook,  to  which  he  has  aUaded,  to  show  that  that  is  a  mistake. 
That  the  grossness  of  the  price  has  ^ways  been  a  sufajecC  of  coastderatioh 
for  the  court  in  modtefer,  even  those  most  zealoudy  attached  to  the  jdrisdie- 
tion  of  a  jury,  (and  none  are  more  so  than  I  am,  where  the  court  oaAnot 
0Mto  an  opinion  of  its  own^)  mhst  admit ;  and  though  the  tsonstant  practice 
has  been  to  send  it  to  a  jury  in  oases  of  doubt,  the  grossness  of  vakie  ist,  in 
the  first  instance,  to  be  taken  into  consideration  here. 

Now^  in  order  to  fortify  myself  in  the  opinion  of  its  rankness,  I  woiikl 
refer  to  the  case  of  Torritmo  v.  Lefge  (1),  ^here  a  penny  for  every 
fleece  was  held  bad.  But  there  is  another  oljection  whkh  goes  to  the  very 
root  of  the  thing,  that  it  is  ridicnlous  in  the  manioer  in  which  they  sftat^  it, 
that  there  is  a  shiiiing  for  every  tenth  fleece }  for  nothing  is  to  be  paid  up 
to  ten,  or  from  ten  to  twenty.  It  is  defectively  and  inconsistently  laid,  be- 
caose  it  gives  the  parson  nothing  for  the  intermediate  fleeces  $  amd  if  the 
femier  has  f[>r  years  together,  nine  sheep,  hfi  payv  aotfaing,  whidi  caoMt 
ht ;  therefore,  I  think,  that  on  both  these  grounAi,  it  is  had. 

Then  we  come  to  the  imdms  of  two  shillings  and  sixpence  for  ef^ry  tenth 
huttb,  in  lieu  of  the  tithe  of  such  lambs ;  with  respect  to  which,  whether  it 
is  to  be  decided  by  the  court  now,  or  by  a  jury,  i  throw  myself  epon  the 
opinloB  of  my  Lord  Chief  Baron,  and  my  brother  WooO.    I  do  not  insist 
f^Minthat,  though  I  am  of  opimon  that  it  is  palpably  gsoss  in  its^UL    We 
know  that  up  to  the  period  of  Qifard  v.  tVM,  in  two  or  three  instanoes, 
the  court  had  no  hesitatMu  in  sayiiig  that  three  pcteee  fer  each  lamb  was 
gross,    in  O^ard  v.  WM,  the  Barons,  as  has  been  truly  stated  by  my  learn- 
ed brother,  were  of  a  different  opimon,  and  the  house  of  lords  confirmed 
ihidr  opinion,  mid  sent  it  to  an  issue  there.    My  karhei  brother  will,  how- 
ever, forgive  me  for  not  agreeing  with  him,  ia  atttemptiag  lo  impeach  that 
decision  of  Lord  THoaLew,  or  in  treatmg  his  solemn  opinton,  in  his  situa- 
tion of  Lord  Chancellor,  witii  the  same  respect  as  an  aoithority,  as  we  treat 
the  opitti(m  of  one  of  the  four  judges  of  the  court  of  ezcteqoer.    It  is  a  littfe 
derogatiiig  from  his  authority  not  to  give  him  the  siitie  d^ree  of  credit  as 
tme  judge  has  wi^  us ;  but  Lord  Thuri^o w*s  authority  on  that  subject  wn» 
not  to  he  desfdsed,  fm*  it  was  one  on  tihlch  he  had  thought  very  much,  attd 
he  was  clearly  of  opmion  thsl  two  shiHiogt  snd  sixpence  fer  m  lamb  was  ri- 
dieolous ;  he  would  not  hear  of  ic,  and  he  actually  refesed  to  send  it  to  tia 
issue  3  and  not  one  of  the  num^oUs  CMRisel  irte  there  attended  ever  dispu- 
ted it,  butga^eitup.  Out  of  respect,  however,  to  that  decision  in  the  house  of 
lords,  we,  in  the  case  of  Askew  v.  Gromkow  <ft),  sent  an  ksue  to  try  Ite  ques« 
lk»;  andaveryleu-nedbiotherof  ours  on  that  ooeask>n^  wtioi  he  came  to 
lay  the  question  before  the  jury,  told  Ihem  very  roaadly^  that  they  couhi 
not  doubt  of  it ;  that  it  was  impossible,  boUsistently  with  historical  know- 
ledge ;  and  the  jury  found  accordfci^ly,  that  it  wus  rank,  and  the  tnodas  was 
setaside.    An  appBcation  wasmadefbr^  new  trial,  and  it  was  shid  that  the 
*  judge  had  run  away  with  the  jury  i  because  he  had  toU  thetai  his  opinion, 
-and  they  had  found  accordingly  5  but  vTe  thought  that  ho  leaaon  lor  granting 
anewtriah  and  4;ertainly  if  the  questkm  of  Ihct  is  1^  to  the  jury,  whether 
a  bmb  would  sell  for  that  price  at  the  tine  to  tvhich  we  refer,  it  is  an  ab- 
surdity timt  common  sense  will  not  admit  of.    Thus  the  matter  was  dispo- 
sed of;  yet  we  are  now  requiied  to  grant  aHollier  issue  on  the  soljcct.    if 
this  view  of  the  case  ddes  not  aake  a  proper  knpKteion,  let  it  go  to  an  is- 
sue, and  the  result  must  he  the  same:;  I  have  a  great  idea  of  the  integrity  of 
though  I  know  they  mnf  on  some  ocoaiions  be  hiassed. 
The  next  is  a  shilttag  fcr  e^ry  tedlh  pig,  whtaut  saying  what  is  to  'be 

paid 
(1)  if }ilf,  p.  fiOO.  (3)  Jn^f  T«  ^53. 
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1817.  ptAi  for  a  less  or  greater  number ;  bat  1^  proceeding  on  the  idea  Tvbich  1 
i^YNG  have  thrown  out  on  the  former  part  of  the  aubject^  should  hare  no  difficulty 
in  supposing  that  a  sucking  pig  was  not  worth  a  shillings  because  the  tithe 
pig  is  to  be  paid  when  the  pig  is  at  the  dug ;  the  farmer  is  not  to  keep  it 
till  it  is  a  grown  pig,  the  parson  must  take  it  in  five  or  six  weeks  ;  now 
'  what  can  be  said  of  one  pig  in  a  farrow  being  worth  a  shilling,  at  a  time 
when  the  pig  itself,  and  all  the  pigs  in  the  stye,  perhaps,  would  not  have 
been  worth  so  much.  Then  the  question  of  rankness  being  discussed,  ano- 
ther objection  is,  that  nothing  is  stated  to  be  payable  for  the  numbers  above 
or  below  ten. 

The  same  as.lo  geese  $  it  is  only  one  shilling  for  every  tenth  goose,  that 
is  more  than  a  penny  for  the  tithe  of  a  goose  ;  I  think  that  also  is  too  j^ross 
in  point  of  amount ;  and  besides,  it  is  not  istated  what  is  to  be  paid  for  the 
intermediate  numbers. 

As  to  the  potatoes  and  turnips,  I  will  not  take  up  the  time  of  the  court 
with  discussing  the  validity  of  that  payment. 

With  respect  to  one  shilling  and  sixpence  in  lieu  of  the  tithe  of  rape-seed, 
when  the  same  is  sold  in  the  seed,  the  cases  whicl\  have  been  referred  to  may 
throw  some  degree  of  doubt  on  my  opinion ;  but  fortified  by  Startup  v,  Dod* 
dendgt,  it  is  impossible  to  consider  that  a  valid  modus,  both  from  the  uncer- 
tainty of  it,  and  the  opportunity  it  furnishes  to  fraud.    It  is  true,  in  a  late 
case,  that  circumstance  was  not  adverted  to  j  we  seemed  to  think  a  qualifi- 
cation of  paying  so  much  of  the  price  when  sold  mi^t  be  good,  though  I 
do  not  think  that  expressed  the  value  ^  but  whether  we  did  or  did  not  then 
advert  to  that,  this  stands  on  its  own  ground  3  if  it  happens  not  to  be  sold, 
there  is  nothing  to  be  paid ;  for  it  is  to  pay  one  sbilling  and  sixpence  in  the 
pound,  in  lieu  of  the  tithe  of  rape<*seed  when  sold.   My  6bjection  to  that  ao« 
.cords  with  what  was  said  in  Startup  v.  Dodderidge,  where  so  muck  out  of  the 
rent  was  held  to  be  liable  to  error,  that  it  was  impossible  to  know  what 
was  the  rent ;  or  whether  or  not  a  fine  had  been  taken  to  reduce  the  rent ; 
.80  that  by  those  means  ^he  clergyman  might  be  put  to  difficulties  to 
know  his  right;   and  on  a  motion  for  a  prohibition,  the  "court  were  of 
opinion,  that  was  of  itself  a  bad  modus,  as  being  liable  to  fraud  upon  the  par- 
son.    I  do  not  know  how  we  can  say  that  a  man  is  to  have  one  shilling  and 
sixpence  in  the  pound  in  lieu  of  rape*seed  ;  how  is  he  to  ascertiun  the  value 
of  it ;  I  know  no  way  but  trusting  to  the  man  who  sold  it,  and  if  heaves  him 
a  ftdse  statement  of  the  price,  he  can  only  be  detected  by  going  about  to  all 
the  persons  to  whom  it  was  sold  3  and  suppose  they  colluded,  and  the  pur- 
chaser was  directed  to  say  it  was  sold  to  Mm  for  so  much  only,  when  he 
agreed  to  give  the  seller  so  jnuch  more,  how  is  that  to  be  discovered  r  It  is 
leading  the  parson,  whom  it  is  the  object  of  the  legislature  to  place  in  secu- 
rity as  to  his  rights,  into  a  state  of  uncertainty,  and  to  ieave  him  at  the  mer- 
cy of  the  person  who  is  to  pay  the  tithes,  which  the  law  did  not  intend ; 
and  therefore  I  think  that  these  moduses  are  bad. 

RiCHAans,.  Chief  Baron.  1  shall  occupy  but  a  very  small  portion  of  time, 
for  the  case  has  been  so  fully  discussed  by  my  learned  brother  GaAUAii,  that 
I  should  be  iUexcnsaUe  if  1  wasted  any  of  that  time  which  is  so  valuable  on 
this  day.  1  agree  in  general  with  my  brother  Gbaham  ;  and  for  the  reasons 
which  he  has  stated,  ex6ept  as  to  the  modus  covering  the  lamb ;  though  i 
^  .  concur  with  him  in  the  reasons  which  he  has  given :  and  I  should  be  of* 

,  opinion  with  him  entirely,  if  there  had  been  no  issues  sent  by  this  court 
after  the  case  tried  before  Lord  A^anmbbs.  But  I  understand  that  there  has 
beefi  a  subsequent  caoe  in  this  court,  in. which  an  issue  was  directed  to  en- 
quire as  to  the  valkiity  of  three  pence  for  a  lamb  ( 1),  and  that  being  the  case 
I  do  not  feel  myself  at  liberty  to  say  that  this  is  a  rank  modus.  My  Lord 
Manmbrs  certainly  did  direct  the  jury  as  has  been  stated,  and  the  court  here 
most  .assuredly  confirmed  his  direction  ;  and  1  should  have  considered  it  as 
a  determination  of  the  court  with  respect  to  the  invalidity  of  that  modusy  i£ 
the  court  had  not  subsequently  entertained  a  doubt  upon  the  subject,  afi  Aey 

must 
*  (1}  Bertk  ?.  BeaummU,  2  Price,  303.    Anie,  p.  739. 
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must  have  jlone  when  they  sent  an  issae  on  the  same  pomt;  aod  th^efore  I         1^17. 
must  differ  firom  my  brother  Gkabam  on  that  part  of  the  case.  xayno 

With  respect  to  the  rape  seed,  I  do  not  exactly  concur  with  my  brother  tarborouxsh. 
Gbabam  in  the  reasons  which  have  satisfied' him ;  but  I  need  not  say  that  1 
venture  to  differ  from  him  upon  that  subject,  because  it  seems  to  me  that 
there  is  another  concbisive  objection  here.  The  modus  is  for  so  much  of  the 
value  of  the  rape  seed  when  sold.  But  when  is  it  to  l>e  sold  ?  That  is  not 
stated.  Suppose  it  is  not  sold.  Suppose  it  is  kept  till  the  end  of  the  year. 
How  is  the  vicar  to  know  when  the  tithe  Is  to  be  paid  ?  Adding  that  cir- 
cumstance to  the  objections  stated  by  my  brother  Gkaham^  I  am  of  opinion 
with  him  on  that  part  of  the  case. 

With  respect  to  the  general  question,  whether  this  court  has  a  jurisdiction 
and  a  doty  to  decide  against  moduics,  if  they  find  that  the  £sct  is  not  proved 
satis&ctorily  in  favour  of  a  prescription,  I  shall  only  say  a  very  flew  words. 
Whatever  the  law  ought  to  be^  whatever  the  law  may  be  expected  to  be,  I 
take  it  we  are  here  bound  by  our  oaths  to  decide  according  to  the  law  as  we 
find  it ;  I  have  found  it  to  be  the  law  of  England^  as  it  now  stands,  and  I 
shall  abide  by  it,  until  the  legislature  orders  the  contrary.  Butthat>  as  the 
law  now  8tands>  a  court  of  equity  should  decide  upon  fttcts  as  well  as  upon 
kw,  if  they  have  suflKeient  evidence  of  the  facts  to  satisfy  their  minds,  the 
experience  of  every  day  proves :  and  it  is  nothing  to  say,  that  the  question 
of  suNiifs  is  a  question  of  fsct,  because  if  it  be  a  question  of  fiict,  we  are  alike 
bound  to  decide  it,  if  the  evidence  is  sufficient  to  enable  us  to  do  so.  It  is 
like  every  other  fiict,  and  what  is  called  rankness  is  only  matter  of  evidence  -, 
if  I  see  and  am  satisfied  that  there  is  not  sufficient  evidence  to  prove  the 
hct  of  nodus  alleged  by  the  answer,  I  am  bound  to  decide  against  that 
modus  as  much  as  I  am  bound  to  decide  upon  any  fact  that  I  see  in  a  cause. 
If  1  see  the  evidence  in  support  of  it  unsatisfiBu:tory,  I  am  bound  to  decide 
Sgainst  it.  If  I  find  a  modus  laid  inaccurately,  I  am  also  bound  to  decide 
against  it ;  thus  if  I  find  a  modus  alleged  of  a  shilling,  for  that  which  in  the 
times  to  which  we  must  refer,  according  to  all  the  knowledge  we  have, 
would  not  be  worth  more  than  a  penny,  I  am  boimd  by  my  oath  to  decide 
that  that  is  a  payment  of  modem  usage,  and  not  a  modus ;  therefore  on  all 
these  occasions,  as  the  law  stands,  the  court  is  bound  to  inquire.  I  have 
inquired  myself,  as  well  as  I  have  been  able,  in  the  course  of  this  cause,  as 
I  hope  I  shall  on  every  other,  and  I  am  perfectly  satisfied  with  the  decision 
my  brother  Gbaham  proposes,  except  with  respect  to  the  lamb. 

I>ecree  : — An  account  as  prayed,  except  as  to  the  titheable  mat- 
ters, for  which' the  following  iRcx/tt^sf  were  set  up,  of  4d.  for 
every  messuage  and  garth  ;  2d.  for  every  cottage  and  garth ; 
Id.  for  every  strip  cow  j  4d.  for  every  foal,  and  Its.  6d,  for  every 
tenth  lamb  :  and  as  to  those  payments,  the  plaintiff  having  de- 
clined to  accept  issues,  the  bill  to  be  dismissed,  with  costs. 

M.  58  Geo.  3.    1817.    Scacc. 
Rumney  v.  Beale.     The  Same  v.  Morgan.    [Dan.  35.] 

THIS  was  a  bill  for  tithes  by  the  rector  of  the  parish  of  Swindou,  hi  the  ^^^Su  of* 

county  of  Gloucester.     Several  moduses  were  set  up  by  the  answer  j  P*«  Y*  wfc  ^^^ 

but  the  only  one  respecting  which  any  question  arose  was  laid  in  the  fol-~  "J^^  od  « 

lowing  manner :—>viz.  "For  milch  cows  summered  on  lands  within  the  Uadswitfalnthe 

said  parish,  a  penny  a  cow  in  lieu  of  milk,  payable  at  Michaelmas  or  there-  pansbf  <iiaal- 

abouts  in  each  year."  ^Itaiiit*  ""' 
The  defendants'  counsel,   in  support  of  the  modus,  read  two  ancient      Adminioiit 

terriers,  which  mentioned  a  pajnnent  of  one  penny  per  cow  fbr  milch  cows  in  an  ftnnper 

during  summer,  and  also' the  evidence  of  a  witness  which  proved  the  may  be  read,  to 

payment  to  the  rector  of  one  penny  for  every  cow  depastured  on  his  farm,  P'JT*  *J*?^' 

which  payment  was  usually  made  at  Michaelmas..  Mr.  ^^^^i^  ^T 

Uadi  of  wUeb  be  was  in  the  pea aetsion  at  the  filing  of  tbe  bill, '  bat  not  of  lands  taken  and  occupi^  by  die 
defcpdaat  after  tbe  ftlinf  of  the  billaad  before  the  answei. 
VOL.  11.  3  s 
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Mr.  Dauneey  nnd  Mr.  Wilbrafum  for  the  plaintiff. 

Mr.  Martin  and  Mr.  Shadtoeli  for  the  defendants. 

Lord  Chief  Baron.  This  modu$  could  not  be  sustained  as  latd^  even  if 
the  eTidence  applied  to  it  It  is  laid  thus :  ''  for  every  milch  eow  summered 
on  lands  within  the  parish  one  penny  a  cow/'  whidi  means,  if  a  oow  be 
summered  you  are  to  pay  a  penny,  which  is  to  exempt  you  for  all  the  year 
round  ',  if  not  summered,  you  are  to  pay  the  tithes.  As  the  moduM  is  laid, 
the  word  summer^  is -material  $  for,  if  a  cow  be  not  summered,  the  modug 
does  not  apply  to  it.  What  summering  is  does  not  appear  ;  it  may  apply 
to  some  particular  custom  of  the  county.  Does  it  mean  ti^e  during  the 
summer,  or  for  the  whole  year  ?  I  do  not  understand  what  it  means  j 
and  unless  I  understand  it,  1  cannot  send  it  to  a  jury. 

In  this  case  another  question  arose  on  the  following  point :  The  origina 
bill  was  filed  in  Hilary  Term  1811 ;  but  the  defendant  Beale  died  before  he 
put  in  his  answer,  in  consequence  of  which  a  bill  of  revivor  and  supple^ 
ment  was  filed  against  his  representatives,  which  prayed  that  they  might 
answer  the  origin^  bill.  In  so  doing  the  defendants  admitted  the  occupa- 
tion by  Beale  of  lands  within  the  parish  from  the  year  1807,  from  which 
time  the  account  was  prayed,  to  the  time  of  bis  death  -,  they  also  admitted 
that  at  Lady-day  1811,  since  the  filing  of  the  bill,  he  entered  into  the  oc- 
cupation of  certain  other  lands,  in  which  he  also  continued  until  -he  died. 
-  At  the  hearing  of  the  cause  the  plaintiff's  counsel  ofiered  to  read  the 
whole  of  this  ludmission  from  the  answer :  but  Mr.  Martin  and  Mr.  ShadtoeU, 
for  the  defendants,  objected  that  the  plaintiff  was  entitled  to  read  out  of  the 
answer  that  part  only  which  related  to  the  land  occupied  by  defendant  Beale 
prior  to  the  filing  of  the  bill,  and  which  he  continued  to  occupy  to  the  time 
of  his  death ;  and  that  the  part  which  related  to  the  land  taken  and  occu- 
pied since  the  filing  of  the  biU  ought  not  to  be  read  as  eyidence. 

The  Lord  Chief  Baron  allowed  the  objection,  and  directed  the  reading  of 
the  answer  to  be  confined  to  that  part  which  related  to  the  land^  admitted 
to  be  in  the  defendant's  occupation  at  the  time  of  filing  the  bill. 

M.  58  Geo.  3.    1817.    Scacc. 
The  Minor  Canons  of  St.  Paul%  London,  v.  Crickett. 

L5  Price,  15.]     Dan.  36. 

The  term  rem  TH^®  plaintiffs  prayed  by  the  present  bill  an  account  of  tithes :  claiming 
as  uted  In  tbe'  "  parson  of  the  parish  church  of  St  Gregory,  a  right  to  demand  from 
decree  made  the  defendants,  who  were  the  occupiers  of  a  dwelling-house  in  the  parish 
under  the  ttat.  (as  the  executors  of  their  testator  the  original  defendant)  a  sum  of  2«.  9d. 
relSMt^'  *^*  *°  ^^^  pound,  for  the  tithes,  according  to  what  they  submitted  was  the  true 
tithes  in  Lou.  construction  of  the  decree  under  the  87  Hen.  8.  c.  13,  which,  they  con- 
don,  means  the  tended,  had  rated  the  tithes  on  the  improved  annual  value  of  such  houses^ 
rent,  properly  to  be  estimated  by  the  last  increase  of  the  usual  fine  on  renewal,  and  that 
"li^'im^  w"*  *^®y  ^^'^  "°*  ^  ^  P^'^  merely  on  the  old,  and  accustomed  rent,  or  the  rent 
/^fJrcserred,  actually,  and  in  fiict  reserved  independently  of  such  fine, 
without  fiwid  The  facts  of  the  case  were  as  follows :— The  defendants*  testator^  Crick-* 
orcgyln,and  ett,  had  occupied  the  premises,  for  which  the  increased  tithes  were  now 
22?^"""**  sought,  under  a  lease  from  the  dean  and  chapter  of  St.  Paul's,  granted 
&^jf^^  ^  to  him  on  surrendering  a  former  lease,  whereby  there  was  reserved  a  rent 
And  fiiMs,  of  a  yearly  capon,  in  consideration  of  such  surrender,  and  of  his  paying 
however  lam  theui  a  yearly  rent  of  XI.  2f .  Qd.  and  a  fine  of  30Z.  It  did  not  appear  that 
in  amount,  ps^  any  other  or  laiger  rent  had  ever  been  paid  for  the  house  in  question, 
of  l«!UrSr  ^*"^^*  **  "^^  admitted,  was,  at  the  time  of  instituting  this  suit,  of  the 
dw«^lng-  annual  value  of  from  30/.  to  40/.,  to  be  let  by  the  year  $  and  it  was  also 
iKMAat,  are  not  admitted,  that  the  amount  of  the  fines  which  had  been  paid  from  time  to 

to  he  consider-    time,  in  consideration  of  the  former  renewals  of  the  leases,  had  been  con- 
ed as  increase  - 
of  rent,  or  to                                                                                                                        stanUy 

he  taken  into  calcalation,  in  estimating  the  amoont  of  the  tithes  doe,  provided  the  rent  reserved  is  eqaal  to 
that  at  winch  the  houses  have  been  at  any  time  before  let. 
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stantly  increased.    Crickett  had  afterwards    purchased,  and  at  the  time         1817. 
of  filing  the  bill  was  seised  of  the  freehold  of  the  dwelling-house  in      camons  or 
question.  sx.  paul'b 

JVetherM  and  Hall,  for  the  plaintiffs,  contended  that,  under  the  flair  con- 
stmctidn  of  the  statute  and  decree,  they  were  entitled  to  take  the  tithes  at 
a  rate  of  2jp.  M,  in  the  pound,  upon  the  full  annual  value :  that  the  fines 
usually  paid  on  the  renewal  of  leases,  although  not  paid  in  consideration  of 
a  diminution  of  the  previous  rent,  were  in  effect  what  would  amount  to 
nearly  the  same  thing  in  its  operation  to  injure  the  incumbent,  namely,  a 
consideration  for  not  increasing  the  future  rent ;  and  were  therefore  frau- 
dulent and  coyinous  within  tlie  meaning  and  intention  of  the  act  of  parlia- 
ment 9  which  (they  observed)  it   should  be  borne  in  mind,  was  passed 
expressly  for  the  protection  and  benefit  of  the  clergy  of  London.     Such 
fines  are,  as  it  were,  a  payment  of  future  rent  by  present  anticii>ation,  and 
those  fines  are  increased  on  every  renewal,  in  proportion  to  the  increase  of 
the  annual  improved  value  of  the  houses  let.    That  appears  from  the 
pleadings,  and  is  in  &ct  admitted.    The  reading  of  the  second  clause  of  the 
decree  demonstrates,  that  rent  is  there  used  synonimously  with  annual 
nalue ;  and  such  construction  is  authorized  by  the  decision  in  the  case  of 
AMtr<^us7,  The  Eoii  India  Company  (I),  where  the  Master  of  the  Rolls 
said,  that,  in  the  case  of  Grant  v.  Cannon  (2),  the  court  considered  the 
word  rent  in  the  statute  as  to  be  understood  in  the  double  sense  of 
"  reserved*'  or  ''  estimated  rent ;"  and  his  Honour  adopted  that  con- 
struction in  the  case  then  before  him.      The  second  clause  distinguishes 
erprcasly  the  rent  actually  reserved,  from  the  rent  whidi  the  tenant  had 
been  accustomed  to  pay,  and  points  out  how  the  calculation  is  to  be  made, 
with  a  view  to  obviate  the  consequences  of  such  an  arrangement  as  the 
present,  which  it  was  foreseen  might  be  resorted  to,  to  diminish  the  re- 
venues of  the  church  ;  or  otherwise  a  fine  equal  to  the  value  of  the  fee 
might  be  taken,  which  would  deprive  all  future  incumbents  of  tithes  for 
ever:     When  this  question  came  before  Lord  Rosslyn,  in  the  case  of 
the  Canons  of  8t.  Pouts  v.  Crickett,  (8),  it  was  not  maturely  considered  3 
but  the  law  on  this  subject  has  been  subequently  better    understood, 
and  the  whole  doctrine  has  undergone  much  change  since  the  case  of 
Dvmi  ▼.  Burrell  (4),  and  particularly  in  the  result  of  the  case  of  Antrobus 
V.  ^  East  India  Company:    and,   were  it  otherwise,   they  submitted 
that  it  would  tend  greatly  to  impoverish  the  revenues  of  the  future  clergy  of 
London ;  that  it  was  manifest  that  such  was  the  object  of  the  fines,  from 
the  circumstance,  admitted,  of  their  having  been  increased  on  the  various 
occasions  of  renewing  the  leases. 

Agar  and  Shadwett,  for  the  defendants,  contended,  that  on  the  words 
of  the  decree,  and  the  authority  of  the  cases  of  Skidmore  v.  Bell(&), 
Dumn  V.  Bitrrell,  and  the  Canons  of  8L  Paul's  v.  Crickett,  the  decision 
of  the  court  must  be  in  favour  of  these  defendants,  who  could  not  be 
called  on  to  pay  more  than  after  the  rate  of  2s.  9i.  in  the  pound  on  the 
rent,  qud  rent,  actually  reserved  annually,  without  fraud  or  covin.  The 
statute  has  not,  as  has  been  urged,  distinguished  between  the  rent  re- 
served, and  the  rent  fairly  due  generally  $  for  the  only  distinction  there 
made  is  expressly  confined  to  two  cases,  and  those  are,  where  a  less 
than  the  accustomed  r^nt  has  been  reserved,  and  where  no  apparent  rent  is 
reserved,  for  purposes'  of  fraud  or  covin.  The  attention  of  the  persons 
appointed  by  the  legislature  having  been  drawn  ta  sack  cases,  there  is 
therefore  no  ground  for  surmising  that  the  decree  intended  any  thing 
which  it  has  not  expressed.  It  has  provided,  that  if  less  rent  shall  be 
taken  than  has  been  accustomed  to  be  reserved,  the  pajm^ent  of  the  tithes  . 
shall  not  be  thus  eluded.     It  is  therefore  attempted  to  be  contended,  that  it 

must 

(1)  13  Vef.  9.    ^Mh,  p.  544.  (4)  Ante,  vol.  1.  p.  270. 

(2)  jimit,  vol.  1.  p.  582.  (5j  Co.  Ent  659. 

(3)  2Ves.JnD.5S3.    Ami$,  p.  417. 
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must  b€  construed  as  enacting,  that  if  more  be  not  reserved,  the  tithes 
shall  still  be  increased.  That  is,  however,  clearly  not  so.  The  statute 
intended,  that  the  tithes  should  not  be  diminished,  not  that  they  should  be 
positively  increased.  A  strong  fact  in  favor  of  the  defendants  is,  that  it  is 
well  known  to  have  been  antiently  the  custom,  for  ecclesiastical  corpora- 
tions, long  before  the  passing  of  the  act,  which  authorized  this  decree,  to 
make  leases  reserving  rents  certain,  in  consideration  of  fines,  which  might 
at  that  time  have  been  augmented  to  an  amount  corresponding  with  the 
duration  of  the  term  ;  and  terms  might  before  the  13th  of  Eliz.  have  been 
created  for  any  number  of  years.  It  was  probably  that  custom  whidh  the 
decree  had  in  view,  when  it  resorted  to  the  criterion  of  rent  as  a  measure 
for  rating  the  tithes,  lest  it  should  be  carried  so  &r  as  to  lessen  even  the 
rent  which  had  been  previously  reserved.  That  custom  it  was,  which 
produced  the  restraining  statute  (ISEliz.)  whereby,  for  the  sake  of  the 
church  revenues,  spiritual  corporations  were  restricted  from  letting  for 
more  than  twenty-one  years,  and  were  compelled  to  reserve  a  rent  equal  to 
that  at  which  the  premises  were  before  let.  They  contended,  that  the  de- 
cisions were  also  in  favor  of  the  defendants,  and  submitted  therefore  that 
there  was-  no  foundation  for  the  present  suit,  either  on  principle  or  au- 
thority. 

Wetherell,  m  reply,  insisted  that  the  increasing  the  fine,  rather  than  the 
rent,  was  precisely  the  letting  by  fraud  and  covin  intended  by  the  decree 
to  be  met  and  defeated^  and  therefore  the  fine  ought  to  be  considered  as 
quasi  rent,  and  should  be  taken  into  the  estimation  of  the  annual  rent,  be- 
cause but  for  that,  the  rent  would  have  been  proportionably  increased; 
for  had  not  such  fines  been  paid,  there  is  no  doubt  but  the  rent  would  have 
beien  in  the  same  degree  raised  in  point  of  fact. 

RiCHABos,  Chief  Baron.  [Having  stated  the  pleadings  and  the  facts.] 
This  claim  of  the  canons  of  St.  Raul's  is  made  under  a  decree  founded  on 
an  act  of  parliament  of  the  37  Hen.  8.  c.  12,  upon  the  construction  of 
which  very  many  questions  have  of  late  years  been  raised  that  have  given 
rise  to  several  decisions,  of  which  there  are  none  precisely  applicable  to  the 
present  case,  except  that  of  the  same  name  in  Vesey. 

The  defence  is,  that  Crickett  held  this  house  on  a  lease,  under  the  dean 
md  chapter  of  St.  Paul's,  at  a  rent  thereby  reserved  of  U.  2«.  6rf.  per 
annum,  and  that  he  is  not  liable  to  any  thing  more  than  2«.  9d.  in  the 
pound  on  that  rent.  There  were  also  fines  paid  from  time  to  time  on  re- 
newal ;  but  there  has  been  no  attempt  made  to  prove  that  a  larger  sum  has 
ever  been  paid  for  the  house  in  the  way  of  rent  than  this  sum  of  1/.  2«.  &/♦ 
Now  the  whole  question  turns  on  this  single  point,  whether  the  word 
"rent"  in  this  decree,  is  to  be  construed,  as  including  the  fines  customarily 
payable  on  the  renewal  of  these  leases,  and  whether  the  canons  of  St. 
Paul's  are  entitled  to  be  paid  the  sum  of  2i.  9d.  in  the  pound  upon  the  im- 
proved annual  value,  as  measured  by  the  amount  of  such  fines. 

There  have  been  many  cases  wherein  it  has  been  properly  decided, 
that  the  term  "  rent-  is  used  with  a  distinction  from  the  general  accepta- 
tion of  it  i  and  on  some  occasions  the  word  '*  rent,**  as  employed  in  some 
parts  of  the  decree,  has  been  considered  as  synonimous  with  the  words 
"  annoal  value.'*  In  this  case,  however,  I  have  no  doubt  that  the  word 
"  renf  cannot  be  construed  to  mean  "  annual  value :"  for  the  words  of  the 
decree  are  "  where  any  lease  is  or  shall  be  made  of  any  dwelling-house, 
&c.  by  fraud  or  covin,  reserving  less  rent  than  hath  been  accustomed  or  is  : 
or  Vhere  any  such  lease  shall  be  made  without  any  rent  reserved  upon  the 
same  by  reason  of  any  fine  or  income  paid  before  hand  >  or  by  any  other 
/raud  or  covin,  in  every  such  case  the  tenant  or  farmer  shall  pay  for  hia 
tkhes  of  the  same  after  the  rate  aforesaid,  according  to  the  quality  of  such 
renU  as  the  same  were  last  letten  for,  without  fraud  or  covin,  before  the 
making  of  such  lease."  In  that  view  therefore  it  can  only  be  taken  to 
mean  simply  the  rent  actually  reserved,  and  not  the  possible,  annual 

value.  _. 
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Themrgument  lued  lor  the  plRintiffs  however  is,  thai  "  rent'*  here^  where 
a  large  fine  is  part  of  the  consideration^  must  be  construed  as  tantamount  to 
the  annual  value,  and  that  it  roust  be  estimated  by  the  measure  of  the  in- 
ereaaed  fine ;  for>  it  is  said,  if  a  tenant  should  pay  a  large  fine  on  entering 
under  a  lease,  it  may  be  considered  by  way  of  metaphor  as  an  anticipation 
of  rent.  But  that  argument  is  overthrown  by  the  authority  of  Dunn  v. 
BurrtLl  (1),  which  was  a  case  much  considereid,  after  having  been  argued 
by  seijeant  Moore  and  sir  H.  Finch ,  who  were  very  considerable  men  at 
that  time.  After  the  first  aigument  the  Lord  Keeper  doubted  whether  that 
**  imitative"  rent,  as  it  was  very  properly  called,  was  within  the  evil  of  the 
act.  In  that  case  the  old  rent  reserved  was  made  payable  by  the  lease, 
and  also  a  further  sum  expressly  by  way  of  fine  and  income.  It  was  a  lease 
lor  five  years,  at  5/.  per  annum ;  and  it  was  also  covenanted  that  the  lessee 
should  pay  150^  in  the  name  of  a  fine  and  income  by  several  future  pay- 
ments of  30/.  each,  to  be  paid  at  the  same  feasts  at  which  the  rent  was 
reserved  to  be  paid.  On  the  first  argument  the  Lord  Keeper  swd,  that 
there  was  no  colour  to  bring  the  reservation  within  the  clause  which  speaks 
of  the  reservation  of  no  rent,  or  of  a  less  rent  >  but  the  only  question  is, 
whether  this  "  imitative  rent"  be  a' rent  within  the  bo<ly  of  the  act  ?  Now, 
certainly,  that  was  a  case  of  a  fine  or  income  reserved,  and  so  reserved  as 
that.it  was  much  more  like  rent  than  the  present  fines  $  yet  we  hove  Lord 
King's  authority,  that  even  that  "  imitative  rent"  was  notwithin  the  clause. 
Then,  alter  the  second  argument,  it  was  agreed  by  the  Lord  Chancellor  and 
the  other  assistants,  that  252.  per  annum,  reserved  by  way  of  fine  and  in  - 
come,  was  not  rent.  I  hold  myself  therefore  a  fortiori,  bound  to  consider 
that  these  fines  are  not,  properly  speaking,  rent.  They  are  not  recoverable 
by  the  summary  mode  of  distress,  and  want  other  incidents  which  belong  to 
the  nature  of  rent.  Now  Crickett  has  clearly  paid  a  rent  of  only  1/.  S«.  6d, 
Then  the  decree  says,  that  where  a  lease  is  made  by  fraud  or  covin,  re- 
serving less  rent  than  hath  been  accustonaed  or  is,  the  tenant  shall  (in  that 
case)  pay  for  his  tithes  according  to  the  quality  of  such  rents  as  the  same 
were  last  letten  for,  without  fraud  or  covin.  Now  is  this  a  less  rent  than 
had  been  accustomed  or  was  ?  or  is  there  any  fraud  or  covin  shewn  ?  Fraud 
and  covin  is  not  charged  -,  and  if  it  were,  without  proof,  I  could  not  infer 
it.  In  point  of  fact  there  might  even  have  been,  under  many  circum- 
stances, a  less  rent  reserved  than  had  been  accustomed,  without  fraud  or 
covin.  It  is  stated  in  the  answer  to  liave  been  always  of  the  same  amount, 
and  there  is  very  great  weight  in  the  argument  used  by  Mr.  Shadwell,  that, 
before  the  time  of  Queen  Elizabeth,  probably  as  far  back  as  Henry  the 
Eighth,  ecclesiastical  leases  were  frequently  made  in  consideration  of  fines  ; 
and  the  rent  of  this  house  may  have  continued  the  same  from  that  time  to 
the  present  on  that  very  account.  The  lii^s,  in  those  cases,  were  so  much 
money  in  the  pocket  of  the  parson ;  and  if  so,  there  dould  be  no  fraud  or 
covin  on  the  part  of  the  lessee  ;  and  as  between  the  lessor  and  the  lessee 
that  ought  to  be  fully  proved,  before  it  should  be  allowed  to  have  any 
weight  in  aigument. 

It  is  however  quite  clear,  from  the  case  of  Dwm  v.  Burrell,  that  such 
leases  are  free  from  fraud  and  covin,  within  the  meaning  of  this  decree. 
Here  undoubtedly  the  rent  reserved  is  considerably  less  than  the  annual 
value  ;  but  it  is  as  clearly  not  less  than  the  rent  accustomed  to  be  paid. 
On  the  ground  of  fraud  and  covin,  therefore,  the  plaintiffs  cannot  succeed. 

It  would  have  been  more  correct  if  Crickett  had  given  evidence,  as  far  as 
he  could,  of  the  allegation  in  his  answer,  that  the  rent  alleged  by  him  to 
have  been  paid,  amounted  to  as  much  as  had  been  paid  before ;  because,  as 
the  minor  canons  of  St.  Paul's  stand  in  ioco  recioris,  they  will  be  entitled  to 
demand  an  issue  on  that  fact ;  find  this  court  cannot  now  decide  on  that, 
because  he  has  given  no  evidence. 

If  this  case  had  stood  on  the  authority  of  that  of  Dunn  v.  Burrell,  and 
the  construction  1  put  on  this  decree  alone,  I  should  have  considered  myself 

bound 
(1)  ^Hif,  vol.  1.  p.  270. 
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bound  to  decide  for  the  defendant :  but  when  i  find  tbis  cue  in  Vesey,  be- 
tween tbe  same  parties^  coming  before  Lord  RosaLYw^  under  eircnmwtancrfl 
very  similar,  I  can  ba?e  no  doubt.  In  tbat  case,  as  here,  the  defiendanC 
Criclcett  all^^ed,  in  his  answer,  that  he  had  never  heard  of  a  greater  rent 
being  paid  than  that  which  was  paid  by  him ;  and  on  that,  the  decree  in 
his  favor  proceeded;  and  what  makes  that  case  still  stronger.  Is  the 
circumstance  of  the  other  defendant  failing,  because  he  had  not  made  the 
same  defence.  That  case  was  aigued  by  the  attorney  and  solicitor  general 
of  that  day,  on  the  part  of  the  plaintiff,  and  they  were  not  persons  likdy  to 
give  up  any  point  which  could  be  urged  in  his  favor ;  yet  they  felt,  that,  if 
the  defence  were  proved  by  evidence,  it  must  succeed,  except  that  the 
plaintiff  might  still  require  an  issue  to  ascertain  at  what  rent  the  pfemises 
were  last  let  fov,  before  the  date  of  the  defendant's  lease,  which  was  in 
effect  admitting  the  defendant's  answer,  and  therefore  abandoning  the 
point. 

[His  lordship  then  went  more  particularly  into  the  case  cited,  and  stated 
that  he  considered  it  precisely  in  point.] 

i  am  of  opinion,  therefore*  that  the  defendants*  construction  of  the  de* 
cree  is  correct  as  applicable  to  this  case }  and  I  cannot  but  consider  myself 
bound  by  the  authority  of  the  old  decision  in  the  same  cause.  The  bill 
therefore  must  be  dismissed ;  and,  as  in  the  case  before  Lord  Rossi^yw,  and 
on  the  same  grounds,  with  costs. 

Bill  dismissed,  with  costs. 
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THIS  bill  was  filed  by  the  plaintiflf  as  vicar  of  the  parish  of  Kirkby 
Stephen,  in  the  county  of  Westmoreland,  for  the  tithes  of  tur- 
nips, potatoes,  and  agistment. '  The  defendants  set  up,  by  their  answer, 
two  parochial  moduses,  in  lieu  of  the  tithe  of  turnips  and  potatoes,  and  three 
district  moduset  to  cover  the  tithe  of  agistment  in  different  townships 
within  the  parish. 

The  first  modus  set  up  was  a  parochial  modus  of  one  penny  payable  at 
Martinmas  by  every  owner  of  a  garden  or  garth,  within  the  parish, 
commonly  called  a  garth  penny,  for  or  in  lieu  of  the  tithes  of  all  titheable 
matters  arising  in  every  such  garden  or  garth,  which  they  insisted  covered 
the  tithes  of  potatoes  and  turnips  grown  in  gardens  or  garths.  This  modus 
was  not  disputed. 

The  second  modus  was  laid  as  follows :  *'  And  all  the  defi^ndants  insist  and 
hope  to  be  able  to  prove  that,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  there  hath  been  and  now  is  due  and  payable  to  the 
vicars  of  the  said  parish  of  Kirkby  Stephen,  for  the  time  being,  4heir  lessee 
or  farmer,  lessees  or  farmers,  by  the  several  and  respective  occupiers  of 
lands  in  tillage  within  the  said  parish  of  Kirkby  Stephen,  or  the  titheable 
places  thereof,  the  modus  or  yearly  sum  of  one  penny,  commonly  called  a 
plough  penny,  for  and  in  lieu  and  satisfaction* of  all  small  predial  tithes 
arising,  growing,  renewing,  or  increasing  upon  lands,  so  in  tillage  ;  which 
said  modus  or  yearly  sum  of  one  penny  hath  been,  and  is  due  and  payable 
at  Martinmas,  in  each  year,  or  as  soon  after  as  demanded.*'  This  modus, 
the  defendants  insisted,  covered  the  tithes  of  potatoes  and  turnips  grown  in 
fields  or  upon  lands  in  tillage. 

Some  of  the  defendants  also  stated  that  all  the  turnips  and  potatoes  grown 
in  their  respective  fields,  or  lands  in  tillage,  were  grown  for  the  use  and 
consumption  of  themselves  and  their  families,  and  were  so  used  and  con- 
stmaed  accordingly ;  and  insisted  that  they  were  not  liable  to  pay  tithes  for 
those  articles  so  used  and  consumed. 

The  other  moduses  set  up  by  the  answer  were  district  moduses,  and  re- 
lated solely  to  the  tithe  of  agistment.  The  first  extended  over  ^e  town- 
ship of  Winton,  and  was  laid  as  follows  :  *'  And  the  defendant  Matthew 

Robinson 
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Robinson  iosbls,  and  hopes  to  be  able  to  proTeythat  there  is  now  and  from        181 7* 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  a  cus-     wituAMsoN 
tom  that  all  the  occopiers  of  land  in  the  said  township,  or  some  or  one  of    i.ord^oni- 
them  in  behalf  of  all  of  them  unanimoosly,  have  been  used  and  accustomed        dale. 
and  of  right  ought  to  pay  to  or  for  the  use  of  the  vicar  of  the  said  parish  of 
Kirkby  Stephen  for  the  time  being,  his  lessee  or  fiirmer,  yearly  on  Easter 
Monday,  or  as  soon  after  as  demanded,  the  sum  of  16*.  in  lieu  and  fiill  sa- 
tisfaction for  the  tithes  of  all  grass  growing  on  lands  within  the  same 
township,  whether  the  same  be  mown  or  made  into  hay,  or  eaten  by  barren 
and  unprofitable  cattle  ;*'  and  the  defendants  insisted  that  the  agistment  or 
feeding  of  sheep  after  shearing  time,  and  removed  before  the  next  shearing 
time,  was  coveined  by  this  modus. 

The  other  two  district  modu9e$  applied  to  the  townships  of  Hartly  and 
Naitby,  vtz.  9$,  2d.  fbr  the  township  of  Hartly,  and  at.  i$\d.  for  the  town- 
ship of  Naitby,  and  were  both  laid  nearly  in  the  same  manner. 

The  evidence  on  the  part  of  the  plaintifif  established  his  general  title  as 
▼icar  to  all  tithes,  except  those  of  com  and  grain.  The  only  questions, 
therefore,  were,  whether  the  tnodutes  set  up  were  sufficiently  established  in 
law  and  fact  to  authoriae  their  being  sent  to  an  issue  5  and  whether  the 
defendants  were  liable  to  pay  tithes  for  the  potatoes  and  turnips  consumed 
in  their  fisuaailies. 

Depomtions  were  read  on  the  part  of  the  defendants,  which  went  to  prove 
that  a  certain  modu$,  called  the  plough  penny,  was  due  and  payable  to  the 
vicar  by  the  occupiers  of  lands  within  Uie  parish  in  lieu  and  satisfeustion  of 
green  crops,  and  every  thing  produced  by  the  plough  upon  the  said  lands, 
or  raised  from  land  under  tillage,  except  corn  and  grain,  whether  sudi 
lands  should  or  should  not  be  ploughed,  or  in  cultivation  ;  and  that  such 
modus  was  payable  in  the  first  whole  week  after  the  2dd  of  November  in 
each  year.  It  also  appeared  that  no  composition  or  tithe  in  kind  had, 
within  living  memory,  been  paid  for  the  tithes  of  turnips  and  potatoes 
grown  within  the  parish. 

The  depositions  on  the  part  of  the  defendants  further  proved  the  pay- 
ment of  the  several  snms  mentioned  in  the  answer  to  be  payable  in  respect 
•f  the  townships  of  Winton,  Hartly,  and  Naitby  j  and  that  such  payments 
were  reputed  to  be  made  in  lieu  of  Uie  tithes  of  grass,  whether  mown,  made 
into  hay,  or  eaten  by  barren  and  unprofitable  cattle.  That  the  occupiers  of 
cattlegates,  and  other  lands  within  the  townships,  contributed  towards 
such  payments  respectively ;  and  that  no  tithe  in  kind,  or  composition,  had 
within  living  memory  been  paid  to  the  vicar  either  for  hay,  or  agistment,  or 
for  grass,  whether  mown,  or  eaten  by  barren  cattle. 

The  payment  of  the  district  modusss  was  not  denied  by  the  plaintiff;  but 
he  contended  that  they  covered  the  tithe  of  hay  only,  and  did  not  extend  to 
agistment ;  and  in  support  of  this  there  were  produced,  on  his  behalf,  the 
books  of  the  tithe  collectors,  for  many  years  preceding  his  induction,  in 
which  these  payments  were  entered  expressly  as  payments  in  lieu  of  the 
tithe  of  hay. 

Mr.  Dauncey  and  Mr.  Hall  for  the  plaintiff.— This  is  a  bill  by  the  vicar 
for  three  species  of  tithes,  viz,  turnips,  potatoes,  and  agistment.  We  have 
proved  distinctly,  that  the  tithes  in  question  are  out  of  the  rector,  and  that 
the  rector  is  only  entitled  to  the  tithes  of  com  and  grain.  This  is  prlmd 
facie  evidence  of  the  title  of  the  vicar  to  all  tithe  except  com  and  grain. 
Then  oomes  the  defence  of  the  occupiers.  In  the  first  place,  it  is  contended 
that  potatoes  and  turnips,  when  consumed  in  a  family,  pay  no  tithes ;  but 
this  is  an  obsolete  doctrine.  There  is  no  modern  decision  to  this  extent ; 
the  only  decisions  which  are  found  are  very  ancient,  and  relate  to  very 
small  articles.  In  many  places,  all  the  articles  grown  are  consumed  in  the 
grower's  famUy .  As  to  the  moduses,  they  are  set  up  in  a  very  extraordinary 
way :  the  first  is  the  plough  penny,  the  garth  penny  not  being  disputed. 
This  is  said  to  be  a  modus  for  small  predial  tithes,  arising  upon  lands  in  til- 
lage, and  is  laid  thus  :~The  defendants  insist,  and  hope  to  be  able  to  prove, 

.that 
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1817.  that  a  modus  of  one  penny  is  payable  by  every  occupier  of  land  in  tillage,  for 
wiLLiAMsoir  tiie  predial  tithes  of  all  land  in  tillage.  This  is  not  the  ordinary  way  of  in^^ 
£ORD*LONi-'    ^>*o^ncing  «  modut.    They  do  not  venture  to  swear,  either  to  their  know- 

DALB.  ledge  or  iielief,  that  such  a  payment  exists,  but  hope  they  oiay  be  able  to 
produce  other  people  that  will.  It  is  true  the  answer  states  a  payment,  bill 
it  is  a  payment  which  relates  to  a  totally  different  subject.  As  the  modu»  is 
laid,  every  person  pays  the  plough  penny,  whether  h^  has  the  article  or  not; 
Uiis  brings  it  within  the  description  given  of  a  plough  penny  in  Cowel  (I), 
'  who  says,  it  is  an  eleemosynary  payment  to  the  church,  by  persons  having  a 
plough  land,  without  reference  to  any  particular  article.  Mere  it  is  paid,, 
without  reference  to  any  particular  article  :  but,  becauiw  it  refers  to  uo  par- 
ticular article,  the  defendants  say,  we  will  give  it  a  character,  and  refer  it 
to  something. 

The  modus  is  besides  unreasonable,  uncertain,  and  variable ;  it  is  what 
has  been  termed  a  dancing  modus.  It  does  not  depend  upon  the  quantity  of. 
land  by  which  it  is  covered,  but  on  the  number  of  occupiers ;  so  that;  if 
there  be  but  one  occupier,  the  vicar  is  to  receive  only  one  penny ',  but,  if  the 
occupation  be  divided,  the  penny  will  receive  a  co-extensive  multiplication. 
It  never  can  be  supposed  that  a  vicar  would  come  to  so  uncertain  an  agree- 
ment. In  T^rion  v.  Clayton  (2),  the  payment  of  a  penny  for  hay  was,  upoo 
these  grounds,  held  unreasonable.  In  a  case  before  the  Master  of  the  Roils, 
Blackburn  v.  Jepson  (8),  the  modus  was  laid  at  4d.,  paid  by  each  occupier 
having  lands  cultivated  by  the  plough,  by  three  or  more  horses,  usually 
called  a  plough  land,  and  "Id,  by  each  occupier  having  any  such  land  colti* 
vated  by  fewer  than  three  horses,  usually  called  half  a  plough.  There  was 
no  difficulty  in  that  case  in  knowing  what  a  pk)ugh  was  :  a  plough  land 
was  described  as  so  much  land  as  was  cultivated  by  three  horses,  and  half 
a  plough  so  much  as  was  usually  cultivated  by  one  or  two  horses,  'llm 
might  easily  have  been  ascertained,  and  yet  the  Master  of  the  Rolls  thought 
it  was  not  sufficient.  Independently  of  these  objections,  the  modus  is  not 
proved  as  laid ;  if  the  proof  do  not  conform  to  the  allegation,  it  will  not 
support  it:  a  modus  roust  be  well  pleaded,  and  proved  as  pleaded.  Bishop  v. 
Chichester  (4),  Warden  and  Minor  Canons  of  St,  Paul's  v.  Morris  (6),  Scots 
V.  Fenwiek  (6).  In  this  case  the  modus  is  restricted,  and  the  evidence  gene- 
ral. In  the  answer  the  modus  is  restricted  to  all  the  occupiers  of  land  in  til- 
lage, in  respect  of  land  in  tillage  $  but  the  evidence  proves  that  all  the  oc- 
cupiers have  universally  paid,  without  reference  to  the  nature  of  their  land, 
or  to  the  articles  grown  upon  it 

With  respect  to  the  agistment  modus,  it  is  merely  a  payment  for  the  tithe 
of  hay,  and  cannot  extend  to  agistment,  which  was  for  a  long  time  unknown 
in  the  north  of  England,  and  has  been  only  introduced  of  late  years  into  that 
part  of  the  country.  li  is  true  we  cannot  show  that  any  payment  of  agist- 
ment tithe  has  been  made  in  this  place :  but  as  this  is  evidently  a  payment 
made  for  hay  only,  how  can  the  defendants  refer  it  to  an  article  for  which 
it  was  never  paid  > 

Mr.  Fonblanque,  Mr.  Martin,  and  Mr.  Spranger,  for  the  defendants.  Two 
objections  have  been  made  to  the  modus  of  a  plough  penny ;  one,  as  to  Jthe 
manner  in  which  it  has  been  pleaded,  the  other  as  to  its  legality.  With  re- 
spect to  the  first  objection,  viz,  that  it  has  been  pleaded  without  any  positive 
oath,  the  answer  is.  If  you  had  wanted  the  defendant's  belief  as  to  its  exist- 
ence, you  ought  to  have  excepted  to  the  answer ;  but  having  omitted  to  do 
that,  you  cannot  raise  the  objection  now.  With  respect  to  its  legality,  none 
of  the  objections  which  have  been  made  to  it  apply.  Though  there  is  a 
fluctuation  in  the  modus,  as  it  is  described ;  yet  that  is  not  peculiar  to  this 
sort  of  case.  In  BiackUum  v.  Jepson  (7),  the  difficulty  arose  from  the  man- 
ner 

(1)  Coweirt  Interpreter,  tide  FloQgb-  (4)  Poiit  Add, 
penny.  (5)  9  Ves.  155.    Anig,  p.  516. 

(2)  Ante,  vol.  1.  p.  771.  (6)  jPa»l,  Add, 

(3)  17  Ves.  473.  3  SwanBt«  133.    Ante,  (7)  17  Ves.  473.  Anit,  p.  588. 
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oer  in  which  the  payment  waa  stated^  there  bebg  no  averment  as  to  what 
the  quantity  of  land  was,  so  that  the  judge  was  \dk  to  speculate  upon  what 
namber  of  acres  three  or  two  horses  coold  cultivate  :  but  that  objection  does 
not  attach  to  the  present  case>  as  there  is  no  reference  to  quantity.  Whether 
the  land  be  more  or  less,  the  payment  is  the  same ;  the  vicar  is  entitled  to  a 
certain  sum  from  every  occupier  of  land  in  tiUage;  without  any  difficulty  in  as- 
certaining the  quantity  of  it.  it  is*  said,  it  is  not  probable  thj/i  agreement 
coold  have  been  entered  into  by  any  clergyman,  because  all  the  land  might 
have  been  occupied  by  one  person  :  but  the  case. of  Bennett  v.  .Read  (1)» 
which  was  dted  in  that  of  BUtMum  v.Jefwn^  affords  an  answer  to  this  ob- 
jection^. The  circumstances  of  that  case  were  nearly  similar  to  .the  present  :^ 
the  objection  urged  was,  that  the  houses  for  which  the  modus  was  laid  to  be 
payable  might  be  reduced  to  one  which  was  supposed  to  be  so  violently  un^ 
reasonable,  that  no  such  agreement  could  hai'e  been  made.  .  But  Lord  Chief 
Baron  £tbb,  in  delivering  the  judgment  of  the  contt,  said,  **  The  answer 
given  at  the  bar  to  this  objection  is  the  true  one.  The  recompence  is  certain 
to  a  common '  reasonable  intent,  and  more  is  not  required  -y  these  are  Lord. 
Uardwickb*8  words  in  Hardcastlev,  Stnithson  (2).  The  possible  reduction 
of  the  number  of  inhabitants^  householders,  is  too.  remote  a  consideration.'.* 
Were  there  any  of  the  objections  made  to  the  modus  in  that  case,  which  are 
not  applicable  to  this  ?  The  medus  there  was  established. 

Another,  point  is  made  by  the  answer,  viz.  as  to  potatoes  and  turnips  con- 
sumed in  the  family  :  the  defendants  contend  they  are. not  liable  to  tithe. 
If  they  are  right  as  to  the  plough  penny,  this  is  not  material ;  but  otherwise 
it  is  of  importance. 

The  case  put  on  the  part  of  the  plaintiff  seems  to  warrant  the  conclusion^ 
that  articles  ejusdem  generis  come  under  the  exemption  5  and  for.  this  reason; 
where  articles  are  of  a  modern  intit)duction,  the  courts  say  that  the  clergy- 
man, is  entitled  to  the  tithes  of  them,  because  he  already  is  entitled  to  th« 
tithes  of  articles  ejusdem  generis.  Green  peas  gathered  for  the  use  of  the  fii- 
mily  are,  we  all  know,  exempted  from  tithes  (3).  Why  should  not  other 
articles,  which  are  used  for  the  like  purpose^  be  the  subject  of  a  similar  exr 
emption  ?  That  this  distinction  is  carried  further  than«the  instance  of  green 
peas,  is  evident  from  the  decisions  of  many  other  cases  in  RoUe's  Abridg- 
ment, where  parties  have  declared  in  prohibition.  It. is  there  said,  that  if  a 
man  feed  sheep  on  his  land,  and  afterwards  kill  and  eat -them  in  his  Jhouse 
within  the  parish,  he  shall  pay  no  tithe  (4).' 

ILord  Chief  Baron.  1  apprehend  that  is  not  ]^aw.  Suppose  a  man  buy 
oxen,  can  it  make  any  difference  whether  he  consumes  them  in  his  family,  or 
sells  them  to  a  butcher }  Why  should  there  be  any  distinction  with  respect 
to  sheep?] 

With  respect  to  the  tithe  of  agistment,  it  cannot  be  denied  that  the  demand 
of  this  species  of  tithe  is  of  very  recent  date ;  at  least,  in  the  part  of  the 
kingdom  where  this  parish  lies  :  but  the  answer  here  given  to  the  claim  is 
sufficient  to  dispose  of  it.  It  is  not  contended  that  there  is  a  modus  covering 
this  particular  article;  the  modus  set  up  is  for  all  the  grass,  whether  made 
into  hay  or  eaten  ;  and  this  is  a  mere  question  of  fact,  and  must  depend  upon 
the  evidence.  What  Js  there  in  this  agreement  which  can  induce  the  court 
to  doubt  that  it  might  have  been  entered- into  between  the  parties  ?  It  is  said 
that  this  modus  was  a  new  invention  $  but  this  is  not  a  modus  for  agistment, 
but  for  the  tithe  of  gmss.  There  is  nothing  in  it  which  is  either  illegal  or 
uncertain  ;  and  the  evidence  proves  negatively  that  nothing,  has  been  de- 
manded but  this  payment.  If  then  this  be  neither  illegal  nor  uncertain,  and 
it  be  proved  that  nothing  else  has  been  demanded^  can  the  court  say  tiiis  is 
not  such  an  agreement  as  the  parties  would  enter  into  ?  As  to  the  collector's 
books,  they  are  certainly  evidence.  But  suppose  these  entries  had  stood  as 
grass-tithe,  would  the  occupiers  have  said  they  were  bound  by  them  ?  Is  the 

.defendant's 

(1)  Poa,  Add.  (3)  1  Rol.  Abr,  €47. 

(2)  2Atk.246.  ^file,,p.96.  (4)  1  H^l.  Abr.  647. 
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1817.  defendant's  case  then  to  be  destroyed^  because  tlie  collector  chooses  to  enter 
wiLLXAMtoM  this  as  a  tithe  payment  for  hay  >  And  besides,  if  this  had  been  considered  as 
i.oaD*'Loii8-  ^PPl^^^^^lc  ^  b&y  ooly»  wouid  he  not  have  demanded  something  more  }  Al- 
DALE.  *  though  it  be  true,  as  has  been  said,  that  tithe  of  agistment  is  new  i  yet  it  is 
to  be  reeollected,  tliat  the  case  in  which  it  was  so  said  occurred  above  forty 
years  ago,  since  which  time  the  vicar  cannot  be  said  to  have  been  ignorant 
of  his  right ;  yet  no  instance  occurs  of  a  demand  having  been  made  for  any 
other  payment  than  the  modmes  in  question.  If  this  had  been  a  hay  inodbt, 
as  contended,  it  would  have  been  paid  only  by  those  who  mowed  their  land : 
but  persons  having  cattle  gates  and  pasture  land  contributed  equally,  whicfa 
proves  that  these  persons  considered  themselves  as  equally  liable. 
^  Mr.  Dauncey  in  reply.— Assuming  the  general  right  of  the  vicar  to  be  ea- 
tablished,  the  questions  remaining  for  decision  are,  whether  the  wuuitueM  aet 
up  are  legal ;  and  if  so,  whether  they  are  proved  satisfactorily.  Vi^th 
respect  to  the  plough  penny,  it  is  badly  pleaded,  illegal  as  stated,  and 
not  supported  by  the  evidence.  The  usual  mode  of  laying  a  modnt  is  for 
the  defendant  to  state  it  according  to  the  best  of  his  knowledge,  recollection, 
and  belief,  in  order  that  we  may  have  the  belief  of  the  defendant  before  the 
court :  but  here  they  do  not  venture  to  say  they  know  or  believe  it^  bat  call 
upon  the  court  to  believe  it. 

ILord  Chief  Baron,  1  think  the  modut  is  in  this  respect  sufficiently  laid  to 
support  the  evidence.  If  you  had  wanted  the  defendant's  belief,  you  should 
have  excepted  ;  it  is  too  late  to  take  the  objection  now.] 

The  payment  set  up  is  not  applicable  to  ^e  case  made  here.  It  is  a  mare 
eleemosynary  payment  by  persons  occupying  plough  lands ;  but  the  defend* 
ants  take  it  out  of  the  ordinary  course,  and  apply  it  in  the  manner  here  men* 
tioned..  We  object  to  it,  because  it  is  perfectly  unreasonable  and  uncertain. 
It  never  can  be  supposed  that  a  parson  entitled  to  tithes  in  kind,  would 
consent  to  take  one  penny  only  from  each  occupier,  so  that  if  the  number  of 
occupiers  were  to  be  reduced  to  one,  the  vicar  would  be  entitled  to  one 
penny  }  and  in  this  manner  one  person  might  get  all  the  land  into  his  oc- 
cupation, aad  yet  only  pay  one  penny.  The  reasoning  in  BenneU  v.  Ilead{l), 
does  not  at  all  convince  my  mind  that  the  payment  there  was  unreasonable. 
That  in  Ttohb  v.  OxUm  (2),  is  much  more  satisfectory.  The  report  of  that 
case  is  very  simple,  short,  and  intelligible ;  and  very  different  from  the 
other.  That  case  is  very  much  like  the  present ;  but  Blackbum  v.  Jepnm 
is  more  like  our  case.  In  that  case  the  one  of  BenneU  v.  Read  waa 
before  the  court,  and  it  was  a  question  as  to  a  plough  land.  The  language 
was  ^d.  for  each  land  cultivated  by  the  plough  ;  upon  that  case  the  decision 
of  the  court  was,  that  the  objection  for  want  of  certainty  could  not  be  got 
over,  and  that  the  modus  was  bad.  If  that  authority  be  entitLefl  to  any 
weight,  it  must  decide  the  present  case.  The  word  plough  here  is  treated 
ks  if  it  had  some  definite  meaning ;  but  there  it  is  said  not  to  have  a  suffi- 
ciently definite  meaning. 

But  besides  this,  there  is  another  radical  defect  in  the  plaintiff^s  case :  to 
entitle  a  party  to  an  issue,  it  is  not  only  necessary  to  be  well  lai^,  but  it 
must  be  proved  as  laid.  In  laying  a  modus  you  must  state  by  whom  and  for 
what  it  is  to  be  paid,  and  if  your  proof  do  not  establish  your  statement,  or 
vary  from  it,  the  modua  will  not  be  good.  It  is  stated,  that  it  is  paid  by 
the  occupiers  of  lands  in  tillage ;  but  the  proof  is,  tluit  it  is  paid  by  every 
person  who  occupies  lands,  whether  in  tilkge  or  not.  This  is  most  mate- 
rial 5  for  the  records  would  hand  it  down  to  posterity,  as  a  modus  payable  by 
the  occupiers  of  lands  in  tillage,  when  in  feict  it  is  payable  by  the  occupiers 
of  lands  of  every  description.  If  the  evidence  fail  either  in  shewing  by  whom, 
or  for  what  a  modus  is  paid,  it  foils  in  toto. 

It  has  been  urged,  that  turnips  and  potatoes  consumed  in  families  pay  no 
tithe,  and  in  aid  of  this,  the  case  of  green  peas  has  been  cited,  iiut  that  ia 
contrary  to  the  general  course  of  law ;   and  is  only  an  exception  to  the 

general 

(1)  Potft  ^dd,  (2)  Pott,  Add. 
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general  nile«  llie  coort  certainly  will  not  extend  such  an  exception.  Green         1817. 
peas  mtm  a  aoUtaiy  instance  of  this  departure  from  the  geneml  principle  j  and     wiixiammw 
the  exception  of  them  will  let  in  the  maxim  that  exceptio  umui,  &c.    If  the    ,^ro'loii8. 
aigoment  were  allowed  to  prevail  there  is  nothing  which  might  not  he        dalx. 
bible  to  the  same  exception.    The  case  of  green  peas  rests  upon  no  prin- 
ciple; and  it  would  be  too  much  to  desire  tluLt  a  precedent  should  be  made 
of  extension  of  the  exemption  to  any  other  article. 

Aa  to  the  agistment  moduiet,  it  is  said  that  the  same  payment  which  covers 
graaa  made  into  hay,  eoiwrs  that  which  is  eaten  by  barren  cattle.  But  the 
tithes  are  totally  different.  Hay  is  a  great  tithe»  and  agistment  is  a  small 
tithe  I  and  it  is,  therefore,  extremely  unlikely  they  should  be  covered  by 
the  same  modus. 

Lord  ChifBarm.  This  is  a  bill  by  the  vicar  of  Kirliby  Stephen,  in  the 
county  of  Westmoreland,  claiming  the  tithes  of  turnips  and  potatoes.  The 
general  title  of  the  vicar  is  sufBciently  proved :  the  only  question  is,  whe- 
ther the  moduiea  set  up  in  answer  to  it,  are  valid. 

I  shall  get  rid  of  one  part  of  the  case,  l>ecause  it  is  suflBciently  clear.  The 
defendants  claim  an  exemption  from  the  payment  of  the  tithe  of  potatoes 
and  turnips,  if  used  in  the  ftunily  5  and,  in  support  of  this  claim,  the  case  of 

freen  peas  has  been  alluded  to ;  but,  as  that  is  a  solitary  exemption,  and  as 
cannot  find  a  case  which  says  tliat  potatoes  and  turnips  grown  upon  dif- 
ferent parts  of  the  farm,  but  consumed  in  the  family,  should  he  exempted 
from  tithes.    I  am  not  inclined  to  extend  it  further. 

The  defendants  set  up  three  modutes:  the  first,  is  the  garth  penny,  which 
is  admitted  :  they  then  insist  on  the  plough  penny  5  and  the  first  question 
which  arises  is,  whether  this  modus  as  laid  is  good  in  point  of  law.  Whether 
the  payment  of  one  penny  for  any  number  of  acres  can  be  considered  as  a 
valid  tnodui» 

Much  ailment  has  been  drawn  on  both  sides,  from  two  cases,  which  I 
cannot  reconcile  (1).  This  difficulty  occurred  to  the  Master  of  the  Rolls 
in  Blackburn  v.  Jqfton  (2).  His  Honour  said,  '*  It  is  not  very  easy  to  mark 
the  precise  line  of  distinction  between  these  two  cases,  or  to  ascertain  to 
which  of  these  the  present  most  nearly  approaches.  I  conceive,  therefore, 
it  will  be  most  proper  to  do  what  has  been  frequently  done  under  such  cir- 
cumstances ;  viz.  to  postpone  the  decision  of  the  question  of  law  until  it 
shall  be  ascertained  whether  the  modui  exists  in  point  of  fact"  I  also  find 
considerable  objections  to  the  modus,  as  a  legal  modus ;  but  it  is  difficult  to 
reconcile  them  with  what  was  said  by  Lord  Chief  Baron  Eyrb  in  Bennett  v. 
Bead,  It  is  said  this  modus  is  not  proved  as  laid ;  but,  upon  looking  through 
the  evidence,  I  think  there  is  sufficient  to  support  the  answer.  It  is  then 
insisted  that  this  payment  must  be  eleemosynary  :  but  I  do  not  perceive  any 
traces  tliat  it  was  ever  so  considered  ;  I  cannot,  therefore,  give  it  that  cha- 
ncter.  As  I  think  the  payment  of  the  penny  is  sufficiently  proved  here,  to 
entitle  the  party  to  an  issue,  I  will  follow  the  precedent  of  the  Master  of  the 
Rolls^  and  will  not  decide  on  the  legality  of  the  ^nodus  until  it  is  esta- 
blished in  fact. 

The  next  question  is,  whether  the  modus,  paid  by  certain  townships^ 
cover  the  tithe  of  agistment  as  well  as  hay.  The  payment  of  the  sums  men- 
tioned in  the  answer  is  not  denied  ;  but  they  are  said  to  be  only  in  lieu  of 
the  tithe  of  hay,  and  certainly  hay  and  agistment  are  distinct  subjects  of  tith- 
ing :  but,  on  the  other  side,  there  is  strong  evidence  to  shew  that  agistment 
was  included.  There  is  no  difficulty  as  to  these  moduses  in  point  of  law.  It  is 
said  that  the  tithe  of  agistment  cannot  be  included  in  this  payment,  because 
agistment  was  not  known  at  the  time  before  which  all  moduses  are  supposed  to 
have  originated :  but  this  aigument,  however  good  in  point  of  reason,  can- 
not prevail  in  contradiction  to  the  evidence.  Although  I  happen  to  know 
that  agistment  tithe  was  not  usuaUy  paid,  yet  I  am  bound  to  pay  attention 

to 

(1)  Smmeii  v.  Read;  and  Tratit  v.  Orton,  (2)  17  Ves.  473.  jintc,  p.  5S8. 
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Where  a  vicar 
hariog  esta- 
blished his  ge- 
neral right  to 
all  tithes,  ex- 
cept those  of 
com  and  grain, 
throughout  the 
parish,  an  im- 
propriator 
claimed  the 
tithe  of  hay  and 
agistment  of  a 
particular 
township  in  the 
parish  under  a 
gnni  from  Ed. 
6.,  and  proved 
that  no  tithes 
of  grass  or 
agistment  had 
within  living 
memory  been 
received  by  the 
vicar ;  yet  the 
court  would  not 
decree  in  fa- 
vour of  the  im- 
propriator, 
without  strong 
evidence  from 
perception  or 
otherwise,  that 
the  vicar  had 
lost  the  right 
which  he  had 
at  one  time, 
and  that  the 
impropriator 
had  acquired 
it. 

An  impropri- 
ator is  not  a 
necessary  party 
to  a  bill  by  a 
vicar  against 
occupiers;  and 
if  made  a  de- 
fendantyhe  may 
demur. 
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to  the  evideoce.  Thig  species  of  payment  may  iwve  existed,  in  very  ancient 
times.  There  is  too  much  evidence  on  the  part  of  the  defendants  nol.to  di- 
rect an  issue.  Let  issues  be  directed  on  these  points,  and  dismiBS  the  bill  aa 
to  those  tithes  which  are  covered  by  the  garth  penny. 

The  Lord  Chief  Baron  afterwards  expressed  his  determination  to  decide 
the  legality  of  the  plough  penny  wodw  before  he  sent  it  to  an  issue,  and  di- 
rected the  drawing  up  of  the  decree  to  be  suspended  in  the  mean  time ;  and 
on  the  14th  of  February,  1818,  his  Lordship  said  he  felt  himself  bound  by 
the  decisions  to  declare  that  this  was  a  bad  modus,  and  directed  an  ac- 
count accordingly. — [Don.  40.]  .  . 

M.  69  Geo.  3.    1818. 

m 

This  case  was  again  set  down  for  argument  upon  the  following  poiiils  : 

1.  In  addition  to  the  township  of  Win  ton.  Hartley,  and  Naithby,  above 
mentioned,  there  were  two  other  townships  within  the  parish  of  Kirkby  Ste- 
phen, namely,  Soul  by  and  Smardale,  the  tithes  of  which  were  claimed  by 
the  bill. 

The  defendants,  who  were  occupiers  of  lands  within  these  townships,  in- 
sisted that  the  tithes  of  hay  and  agistment  belonged  to  the  impropriate  rec- 
tors or  their  lessees }  and,  in  support  of  their  case^  their  counsel  produced 
a  grant  made  by  Edw.  6.  dated  the  5th  of  June  in  the  3d  year  of  his  reign^ 
whereby  amongst  other  things,  he  granted  '*  to  sir  Richard  Musgrave,  of 
Hartley,  knight  (under  whom  the  present  impropriators  derived  their  title) 
all  that  his  rectory  and  church  of  Kirkby  Stephen,  in  the  said  county  of 
Westmoreland,  then  late  parcel  of  the  possessions  of  the  monastery  of  St. 
Mary's  ;  and  also  the  advowson  of  the  vicarage  of  Kirkby  Stephen^  and  all 
glebe  land  and  tithe  of  com  and  hay,  and  all  other  tithes^  oblations,  and  ob- 
ventions  whatsoever^  to  hold  the  same  unto  the  said  sir  Richard  Musgrave 
and  his  heirs,  to  the  use  of  him,  the  said  Richard  Musgrave,  and  of  his  heirs 
and  assigns  for  ever." 

They  also  produced  two  leases  dated  in  the  year  1751,  made  by  sir  George 
Dalston,  the  then  impropriate  rector,  to  certain  proprietors  of  land  within 
the  townships  of  Soulby,  and  of  Waithby,  another  township  within  the 
parish,  of  all  the  tithes  of  corn,  grain,  and  sheaves,  and  of  hay  and  grass 
growing  within  these  townships  ;  and  proved  by  the  depositions  of  various 
witnesses  the  payment  to  sir  George  Dalston,  and  those  who  claimed  under 
him,  of  the  rent  reserved  in  such  leases. 

They  also  proved  by  the  evidence  of  a  witness  who  had  resided  many  years 
within  the  parish,  that,  during  all  the  time  he  had  any  knowledge'  of  the 
parish,  a  modus  or  composition  in  lieu  of  the  tithes  of  grass  whether  mown, 
or  made  into  hay,  or  eaten  by  barren  cattle,  upon  all  lands  within  the  town- 
ship of  Smardale,  had  been  paid  to  or  for  the  use  of  the  owner  of  the  Smardale 
Hall  estate  (who  derived  title  under  sir  George  Dalston)  as  the  owner  of  all 
the  tithes  of  cum,  hay,  and  grass,  arising  from  lands  within  the  township  } 
and  that  such  modus  or  composition  amounted  to  1/.  Ij.  :id.,  and  Was 
collected  annually  from  all  the  occupiers  of  land  within  that  towti^hipJ 
They  also  read  depositions  of  witnesses  to  prove  that  no  tithes  of  grass, 
or  agistment,  or  composition  in  lieu  thereof,  had,  within  the  time  of  living 
memory,  been  paid  to  the  vicar  in  respect  of  any  of  the  lands  within  the 
townships  in  question. 

2.  A  question  also  arose  as  to  the  costs  of  the  lay  impropriators  of  these 
townships  who  had  been  made  defendants  to  the  suit. 

Lord  Chief  Baron.  The  impression  upon  my  mind  at  the  hearing  was 
that  there  was  sufficient  evidence  to  shew  that  the  vicar  was  entitled  to  all 
the  tithes  throughout  the  parish,  except  those  of  corn  and  grain.  No'  en- 
dowment was  certainly  produced ;  but  the  vicar  put  in  the  ecclesiastical  sur- 
vey and  minister's  account,  which  specified  a  great  number  of  tithes  as  pay- 
able to  him,  which,  i  thought,  was  sufficient  documentary  evidence  to  shew 

that 
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ibfti  he  was  generally  endowed  with  vSl  ttthesi  and  thiat  the  grant  to  the  im- 
propriator was  confined  to  com  and  grain.    It  is  dear,  therefore,  that  the 
vicar  is  entitled  to  the  tithe  of  agistment  throughout  the  rest  of  the  parish. 
The  defendants  ought,  consequently,  if  they  could,  to  have  shewn  some  op« 
posite  title  with  respect  to  these  townships.    If  I  see  that  a  vicar  is  generally 
entitled,  and  that  an  imy^ropriator  claims  under  a  grant  which  limits  his  title 
lo  a  particular  thing,  I  must  have  evidence  to  shew  that  the  vicar  has  lost 
the  right  which  he  certainly  had  at  one  tim^,  and  that  the  impropriator  has 
acquired  it,  before  I  can  decide  in  his  favour.    I  admit,  that  if  there  had  been 
evidence  of  perception  on  the  part  of  the  impropriator,  it  would  have  altered 
the  case ;  but  the  evidence  of  perception  here  is  too  slight  to  deserve  atten- 
tion.    I  am,  therefore,  of  opinion  tiiat  the  plaintiff  is  entitled  to  an  account 
of  the  tithes  of  agistment  within  these  townships.    As  to  costs,  1  can  make 
no  decree  against  the  impropriators^  and  I  certainly  shall  not  give  them 
costs.     They  should  have  demurred.    If  a  bill  is  filed  against  A.  B.  as  oc- 
cupier, and  C.  D.  as  owner,  C.  D.  may  demur  j  and  the  same  principle 
applies  to  this  case. 

.  I  am  aware  that  this  question  has  caused  g^eat  doubt  to  many.  Lord 
Cheif  Baron  Eyrb  compared  it  to  the  case  of  an  heir  at  law  ;  but,  with  great 
deference  to  that  learned  judge,  I  think  this  is  a  mere  possessory  bill.  I  re- 
member his  frequently  calling  upon  counsel  to  make  the  impropriator  a  par- 
ty, even  at  the  hearing  -,  and  I  feel  the  weight  of  his  authority  very  much  : 
but  my  own  opinion  is,  that  the  impropriator  is  an  unnecessary  party  ;  I 
shall,  however,  under  the  circumstances  of  this  case,  dismiss  the  bill  against 
the  impropriators  without  costs.^[DaPi.  171.] 
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Sittings  aaer  M.  58  Geo.  3.    1818.    Scacc.  onT^f*"^' 

Randolph,  Clerk,  v.  Gordon  and  others.     [6  Pricie,  312.]    Dan.  88.   ^«|]^»^;^ 

THE  defendants  in  this  suit  for  an  account  of  the  tithes  of  hay  and  grass,  A  document 
■  had  set  up  two  payments,  as  moduses,  in  their  answer,  by  way  of  de-  produced  by  a 
fence  ;  and  in  proof  of  them  offered  in  evidence  a  certain  book,  containing  Jl^j^hbbe- 
entries  of  customary  payments  made  in  the  parish  in  lieu  of  the  tithes  in  ]i,|if^  must  be 
question.    .  accompanied 

To  establish  the  propriety  of  the  custody  of  this  piece  of  evidence,  Thomas  by  proof  of  the 
Mott  (the  defendant's  attorney)  deposed,  that  the  book  was  the  property  of  JJ^S^^^^  j"^ 
Francis  Stanley,  one  of  the  defendants,  and  that  he  had  received  it  from  him.  ^^  satisfy  the' 
And  he  also  stated,  as  proof  of  the  handwriting,  that  he  believed  that  the  court  of  its  au- 
whole  of  the  writing  in  the  book  was  of  the  handwriting  of  William  Stan-  tlienticity,  or  it 
ley,  D.  D.  (the  grandfather  of  the  defendant,  F.  Stanley,f  who  had  been  (as  ^"j^iiobe^'' 
deponent  was  informed  and  believed,)  rector  of  the  parish  from  the  year  ^^^^ 
1G90  to  1723,  or  thereabouts  ;  and  that  he  was  the  better  enabled  to  state      Entries  in  a 
of  whose  handwriting  he  believed  the  said  l>ook  to  be,  from  having  com-  book  in  the 
pared  the  writing  in  the  said  book  with  the  original  will,  in  Doctors'  Com-  5^^JdMt  w'  * 
mons,  of  the  said  William  Stanley,  which  appeared  to  be  wholly  in  his  own   not  permitted'* 
handwriting,  and  that  he  believed  the  said  book  and  the  said  will  to  be   to  be  read  as 
written  by  one  and  the  same  person.  evidence  to  mp- 

Dauncey  and  BoUler  objected  to  this  document  being  read  :  1st,  its  not  ^'J^'J^'' 
having  been  proved  to  have  come  out  of  a  proper  custody,  (there  being  no   „"  ©fa  witnew^ 
privity  between  the  plaintiff  and  the  party  from  whose  possession  it  was  pro-  who  deposed,  * 

duced)  that  he  believed 
the  whole  of  the 
wiitiog  in  the  8ud  book  to  be  of  the  handwriting  of  W.  Stanley,  the  grandfather  of  the  defendant,  (who  had 
been  icctor  of  the  parish  many  yean  before),  and  "  that  the  deponent  was  the  better  enabled  to  state  of 
whose  handwriting  he  believed  the  said  book  to  be,  from  hb  having  compared  the  writing  in  the  said 
book  with  the  origfaial  will  in  Doctors'  Commons  of  the  said  W.  Stanley,  which  appears  to  be  wholly  in  his 
own  handwriting  ;  and  that  he.  believed  the  said  book,  and  the  said  will,  to  be  written  by  one  and  the  same 
person  t"  such  evidence  ^amounting  merely  to  inference,  and  not  actually  proring  that  either  the  book  or 
bs  win  were  written  by  W.  Stooley. 
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duced)  so  as  to  make  it  evidence  $  and,  2dly,  tKat  the  testimony  to  th6 
bandwrittng  of  William  Stanley  was  deficient,  because  the  witness  had  ex- 
pressly grounded  ^is  knowledge  on  a  comparison  of  the  handwriting  in  this 
book  with  that  in  a  will,  the  handwriting  of  which  bad  not  been  previously 
proved. 

Fonblanqtie,  Martin,  and  Palmer,  conlrd,  denied  that  the  witness  hail 
founded  his  testimony  on  the  similarity  of  handwriting  in  this  book  with 
that  of  Dr.  Stanley's  will :  for  he  had  only  offered  that  fact  as  a  corrobora- 
tion  of  the  testimony  borne  by  him  to  its  being  of  the  handwriting  of  the 
doctor ;  and  they  contended,  that  the  effect  of  the  primary  testimony  was 
sufficient  to  establish  the  fiict  of  this  book  having  been  written  by  the  hand 
of  Dr.  Stanley,  and  that  it  was  as  much  as  had  ever  been  required  in  proof 
of  the  identity  of  handwriting. 

They  cited  a  case  from  Justice  Buller's  Nisi  Prins  (1),  where  Lord  Hard- 
wiGKB  admitted  proof  by  similitude  of  the  handwriting  sworn  to  by  a  wit- 
ness, who  ha^  inspected  parish  books,  for  the  purpose  of  comparing  the 
writing  in  question  with  the  parson's  signature  there.  So  in  Roe  v.  Raw* 
Una  (2),  the  same  sort  of  evidence  was  received  by  Lb  Blano,  J.  In  Mare" 
wood  V.  Wood  (3),  the  similarity  of  a  signature  with  the  handwriting  of  a 
will,  was  held  to  be  sufficient  proof.  All  writings,  which  are  not  considered 
as  proving  themselves,  can  only  be  proved,  after  great  length  of  time,  by 
such  means  as  have  been  here  resorted  to,  being  the  best  evidence  of  which 
the  nature  of  such  documents  is  capable.  To  the  same  point,  they  mentioned 
a  case  of  The  Earl  of  Egremoni  v.  Lord  Favoiour,  said  to  have  arisen  some 
years  ago  on  the  northern  circuit, where  books  coming  from  a  chest,  io  whielr 
the  muniments  of  the  manor  were  preserved,  bearing  intrinsic  marks  of  hav- 
ing been  written  by  a  former  steward  of  the  manor,  were  received  without 
further  proof,  in  consideration  of  the  impossibility  of  famishing  better  evi- 
dence of  the  handwriting  af  so  distant  a  period. 

As  to  the  custody,  they  submitted  that  the  possession  of  the  book  by  Stan- 
ley was  sufficient.  And  they  cited  the  case  o{  Berlie  v.  Seaumoni  (4), 
where  a  receipt  was  admitted  in  evidence,  and  was  allowed  to  have  come 
out  of  the  proper  custody  under  circumstances  precisdy  similar,  without  any 
^roof  of  the  handwriting,  the  court  holding  that  the  person  who  possessed 
the  receipt,  being  of  the  same  name  with  the  person  from  whom  he  derived 
it,  and  to  whom  it  had  been  given,  that  they  were  so  connected  as  to  make 
his  the  proper  custody;  and  reasonable  evidence  of  proper  custody  is  all  that 
can  be  required,  and  is  sufficient.  Here  it  is  in  proof,  besides,  that  thb  de- 
fendant is  descended  from  the  &mily  of  the  owner  of  the  book. 

Richards,  Lord  Chief  Baron  (dispensing  with  the  reply).  There  is  no 
doubt  that  such  books  as  these  should,  in  all  cases,  be  proved  to  have  come 
from  the  proper  custody :  and  to  prove  that,  in  this  case,  it  was  necessary 
to  show  that  the  defendant  Stanley,  in  whose  possession  it  was,  being  the 
grandson  of  the  former  rector  of  that  name,  had  found  this  book  among  his 
grandfather's  papers.  If  that  had  been  prove<l,  the  book,  as  far  as  relates  to 
the  question  of  custody,  would  have  been  admissible  evidence  ;  but  that  has 
not  been  done  in  the  present  case.  It  is  said  to  have  come  from  the  cus« 
tody  of  a  person,  who  is  one  of  the  defendants,  and  a  grandson  of  a  former 
rector,  and  that  he  delivered  it  to  his  attorney;  but  where  he  himself  got  it 
from  is  not  stated,  and  it  might  have  been  from  Mr.  Martin's  library  for  any 
thing  that  appears  here.  There  are  many  cases  in  which  books  of  this  sort 
have  been  rejected,  because  they  have  not  been  proved  to  have  come  out  of 
the  proper  custody ;  and  I  recollect  a  case  in  which  a  book  was  produced 
as  coming  out  of  the  Bodleian  library  (5),  but  the  court  would  not  receive 
it.  The  rule  b  the  same  in  regard  to  these  books  as  it  is  with  respect  to 
terriers,  which  must  in  all  cases  be  shewn  to  liave  been  produced  fix>m  the 

proper 
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proper  depositories.    1  eaiiiiot»  therefore^  receive  this  book,  comiog»  as  it        1818. 
does,  merely  out  of  the  custody  of  a  defendant,  without  further  evidence  of      aANooLrB 
the  custody  from  which  he  also  procured  it. 

Another  objection  was  made  to  the  proof  of  the  handwriting  of  the  former 
rector  in  the  book,  by  whom  the  book  is  said  to  have  been  written.  If  it 
were  really  written  by  him,  it  is  certainly  of  great  value,  because  books 
written  by  preceding  rectors  are  always  admissible  evidence  against  their 
successors.  Bat  how  is  the  handwriting  of  Dr.  Stanley  attempted  to  be 
proved  }  A  book  is  produced,  which  we  will  say,  for  the  sake  of  argument, 
was  found  in  the  street,  and  I  am  called  upon  to  believe  it  to  be  in  the  hand- 
writing of  the  former  vicar,  because  it  is  said  to  be  very  like  it.  I  recollect 
many^cases,  in  which  I  have  myself  been|conn6el,  where  books  have  been  re? 
jected,  supported  merely  by  the'proof  of  the  similarity  of  the  handwriting  to 
writings  by  the  same  person,  although  the  resemblance  had  been  proved  in  a 
tt^rably  satisfectory  manner  i  and  certainly  such  loose  evidence,  if  admitted 
generally,  would  let  in  great  difficulty  and  inconvenience.  In  all  cases  where 
such  proof  has  been  received,  it  has  passed  tub  tileniw,  in  cases  where  no 
objectk>n  has  been  made  to  it }  but,  in  the  present  case,  the  handwriting  is 
not  proved,  even  by  an  apparent  similarity ;  for  what  is  the  evidence }  The 
witness,  looking  at  the  book,  says,  he  bdieves  it  to  be  in  the  handwriting 
of  Dr.  Stanley }  not  because,  as  a  person  residing  at  a  great  distance,  he  had 
ever  been  in  the  habit  of  corresponding  with  him,  but  because  the  hand- 
writing in  the  book  is  the  same  with  that  of  his  original  will  in  Doctors* 
Gommons,which,  he  only  says,  appears  to  be  in  the  handwriting  of  Dr.  Stan- 
ley, and,  as  be  believes,  was  written  by  one  and  the  same  person,  and  there- 
ibre  he  considers  the  will  to  be  in  the  handwriting  of  the  rector }  but  he 
does  not  say  what  means  he  has  of  knowii%  that,  either  from  having  ever 
corresponded  with  him,  or  from  ever  having  seen  him  write,  or  any  of  the 
usual  sources  of  knowledge.  Because,  therefore,  it  is  a  will,  and  because 
it  appears  to  have  been  written  wholly  by  the  same  person,  he  ventures  to 
swear  that  he  believes  it  was  all  written  by  the  testator  5  but  we  all  well 
know,  that  there  are  very  few  persons  who  write  their  own  wills  themselves. 
All  that  oould  be  deduced,  widi  any  correctoess,  frt>m  the  focts  stated  by 
this  witness  is,  that  as  the  will  appeared  to  be  all  in  one  handwriting,  he 
therefore  concluded  that  some  person  wrote  the  whole  of  it,  but  not  that 
that  person  was  the  testator  himself.  The  person  who  wrote  the  will  cer- 
tainly may  have  been  the  person  who  wrote  this  book,  but  it  does  not  follow 
that  either  was  written  by  Dr.  Stanley. 

I  cannot  omit  to  observe,  that  the  very  terms  of  the  deposition  shew,  that 
it  was  cautiously  worded,  uid  manifests  an  intention  not  to  speak  otherwise 
than  doubtingly,  and  by  inference.  But  it  never  can  be  inferred  that  a  will 
is  in  the  handwriting  of  a  testetor,  merely  because  it  is  his  wiU,  and  there-* 
fore  it  is  imposuble  that  such  evidence  as  this  can  be  received  as  proof  of 
handwriting. 

Evidence  rejected. 

H.  58  Geo.  3.    1818.    Scacc. 
Stevens  v.  jitdridge.    [5  Price,  334.] 

^TIHIS  was  an  action  brought  by  the  plaintiff,  who  was  farmer  and  lessee  Semble  that  a 
^      of  the  tithes  of  part  of  the  parish  of  Cookham ,  against  the  defendant,  farmer  daim- 
the  owner  and  occupier  of  a  certain  form,  called  White  Place,  for  61, 10«.  ing  exemption 
(tiie  single  value,)  for  not  setting  out  the  tithes  of  clover  and  vetehes,  '^^  ^S^  "^ 
under  tife  2d  and  3d  Edw.  6.  Kltri.?' 

The  husbandry 
hoiMi,  mnit  ahew  that  anch  honea  were  nied  in  husbandry,  and  that  he  had  no  other  snstenanoe  (of  any 
sort)  for  them  on  his  iSum.  BoUi  those  points  are  qnestiona  of  fiict,  and  the  fibdhig  of  the  jury  ia  oonclnsire. 
Hasbaodry  horses  being  used  oeetuh»aUjf  by  the  ftirmer  for  other  nnrposes,  does  not  deprive  the  fiurmer  of  his 
prmlcge  of  exemption,  where  he  would  be  otherwise  entitled  to  it.  The  amount  of  the  tithes  sought  to  be  re- 
corered  h^ng  smaU,  is  a  ground  for  refusing  a  new  trial,  or,  at  least,  a  second  new  trial. 
5niKi/;r.— -A  lessee  and  fanner  ef  tithes  declaring  aa  owner  and  proprietor,  is  bad. 
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1818.  The  declaration  stated  the  plaintiff  to  "be  dwner  hnd  proprietor  of  the 

BTEVRMs       tithes ;  and,  in  the  second  count,  fanner  and  proprietor. 

The  defendant  pleaded  the  general  issue. 

Hie  cause  was  tried  at  the  Lent  Assizes  for  Berks,  in  1817,  before  Mr. 
Justice  Parkb  ;  when  it  appeared  from  the  evidence,  (the  plaintiff  having 
put  in  and  proved  his  lease  of  the  tithes,)  that  the  defendant  had  had  more 
hay  on  his  farm  than  was  sufficient  for  the  sustenance  of  his  horses,  (ten  in 
number) ;  but  that  he  had,  notwithstanding,  cut  clover  and'  vetches  green, 
with  which  he  had  fed  them  aU.  It  was  also  proved,  that  the  defendant 
wad  in  the  habit  of  occasionally  using  his  horses  in  towing  barges  for  hire 
on  the  ri^^r  Thames ;  and  that  he  had  given  the  horses  so  emfdoyed  dover 
and  vetches,  cut  green,  for  fodder. 

The  defendant  offered  no  evidence ;  and  his  Lordships  on  that  case,  di- 
rected the  jury  that  there  were  two  points  for  their  consideration :  first, 
whether  there  was  on  the  defendant's  farm  a  sufficient  quantity  of  other 
sustenance  for  the  support  of  his  husbandry  horses,  without  having  re- 
course^  of  necessity,  to  the  green  fodder  ;  and,  secondly,  if  there  were  not 
sufficient  sustenance,  whether  the  horses  which  had  been  fed  with  snch 
green  fodder  were  husbandry  horses,  and  used  solely  for  purposes  of  agri- 
culture ;  that  if  either  of  those  considerations  were  negatived,  the  plaintiff 
would  have  a  right  to  recover  in  this  action,  because,  in  either  case,  the  de- 
fendant would  not  be  entitled  to  claim  the  right  of  exemption  insisted  on ; 
and  his  lordship  stated  further,  that  he  was  himsdf  of  opinion,  that  neither 
ground  of  exemption  was  made  out  by  the  evidence,  for  4hat  the  horses 
having  been  proved  to  have  been  worked  in  towing  barges  on  the  river, 
deprivisd  the  defendant  of  the  privilege  afforded  to  the  employer  of  horaea 
in  husbandry,  to  feed  them  on  the  green-cut  fodder,  without  paying 
tithes  i  and  that  there  having  been  o£er  sustenance  of  any  sort  on  his. 
lands  at  the  time,  (of  which  there  had  been  proved  to  have  been  consider'^ 
able  quantities,)  would  have  taken  away  the  defendant's  right,  even  if  he 
had  been  entitled  to  it  on  the  other  ground  ;  but  notwithsta^nding  that  di- 
rection, the  jury  found  a  verdict  for  the  defendant  (1 ) . 

Dauncetf  applied  for,  and  obtained  an  order  nin  for  a  new  trial,  in  the 
following  Easter  term,  on  the  objection  to  thb  verdiet,  that  it  was  contrary 
to  the  evidence,  the  law,  and  the  express  direction  of  the  judge. 

Cause  having  been  shewn,  the  court  niade  that  rule  i^solute. 
•  The  action  wais  then  tried  a  second  time  at  the  next  assizes,  before  the 
same  judge,  and  a  jury,  composed,  of  three  special  jurors,  and  the  re- 
mainder supplied  by  a  tales  prayed  by  the  plaintiff;  when  the  evidence  was 
more  folly  gone  into,  and  the  defendant  also  examined  witnesses  on  his  part. 
The  plaintiff  then  proved,  in  addition  to  the  evidence  given  on  the  former 
trial,  that  the  defendant,  on  the  feilure  of  one  Shepherd,  who  had  kept 
horses  for  the  purpose  of  towing  barges  on  the  river,  had  bought  his 
stock  of  horses,  and  taken  up  the  business  of  letting  them  oot  for  that 
purpose,  in  which  they  were  more  frequently  employed  than  on  the  farm  ; 
that  he  occupied  a  larger  quantity  of  grass  and  meadow  land  than  arable 
on  White  Place  Farm,  (seventy-five  acres  of  meadow  and  green  food,  and 
seventy  acres  of  arable  and  corn  land,)  and  that  the  defendant  had  sold  and 
bought  considerable  quantities  of  hay  j  in'short^  that  there  was  a  sufficient 
quantity  of  other  food  on  the  farm^  to  prevent  any  necessity  of  resorting  to 
the  green  meat. 

On  the  part  of  the  defendant  it  was  proved,  that  the  same  horses  worked 
sometimes  on  the  ferm,  and  sometimes  in  towing  barges. 

On  that  second  trial  (as  appeared  from  the  learned  judge's  report,  which 

was 

(1)    The  verdict  which   the  jaiy    had  the  hones  employed  in  towing  the  baizes;'* 

brought  in,  in  the  first  instance,  was  '<  for  bnt  that  verdict  being  rejected,  they  then 

the  defendant,  he  paying  the  plaintiff  5«.  in  found  for  the  defendant  generally* 
consideration  of  the  green  fodder  given  to 


ALDRIDOR. 


TITHE  CA^S.  881 

WM  now  read  by  Garbow,  Baron)  the  jury  were  directed  as  on  the  former         1818. 
ooeaeion,  but  they  again  fbuod  a  verdict  for  the  defendant.  rrxvENt 

A  rale  to  shew  cause  why  there  should  not  be  another  trials  having  been  ** 

obtained/ 

Jervis,  and  DmnUm,  fV,  E.  now  shewed  cause.  They .  took  a  preliminary 
objection  to  the  declaration  in  the  action,  which  they  contended  was  bad  in 
the  description  of  the  plaintiff,  as  owner  and  proprietor  of  the  tithes, 
whereas,  in  fact,  he  was  proved  to  be  lessee  and  farmer ;  and  submitted, 
that  if  the  plaintiff  were  not  bound  so  to  describe  himself  as  should  accord 
with  his  true  title,  and  should  obtain  a  verdict  as  owner  and  proprietor,  he 
might,  notwithstanding,  afterwards,  on  some  other  occasion,  sue  the  de- 
fendant as  lessee  and  farmer ;  and  he  would  not  be  precluded,  by  the  result 
of  the  present  action,*from  recovering,  as  the  defendant  could  not  plead  a 
▼erdict  recovered  by  one  in  dne  right,  to  an  action  brought  by  another  in  a 
different  right. 

[Geaham,  B&ron.  That  might,  perhaps,-  be  a  ground  for  granting  a  new 
trial,  if  the  plaintiff,  and  not  you,  had  succeeded  $  but  that  is  not  so  in  this 
case,  and  it  is  surely  not  a  reason  for  you,  the  defendant,  to  ui^,  particu- 
larly on  this  application  (the  objection  not  having  been  taken  below,)  why 
the  plaintiff  should  not  have  a  further  investigation  on  the  merits.] 

[Wood,  Baron.  There  have  been  many  instances  of  new  trials  being 
refused,  where  a  fiital  objection  appeared  on  the  record.] 

[Gab ROW,  Baron.  They  would  otherwise  go  down  to  trial  at  the  peril  of 
a  nonsuit.] 

But  the  main  question,  they  admitted,  was,  whether  the  defendant  was 
bound  to  shew  by  evidence,  in  his  defence  to  this  sort  of  action,  that  he 
bad  not  on  the  ferm  a  sufficiency  of  any  sort  of  fodder,  dry  or  green,  for  the 
horses  employed'  on  that  ferm }  or  whether  he  would  liot  be  entitled  to  the 
benefit  of  the  exemption^  if  he  had  not  a  sufficiency  of  grass,  or  of  meadow 
and  pastare,  for  them,  whatever  quantity  of  dry  fodder  he  might  have  had 
beddes  ;  or  whatever  quantity  he  might  have  sold  or  bought.  And  -  they 
dted  Watson's  Clergyman's  Law,  (page  652,)  a  book  (they  observed)  al- 
lowed to  be  cited,  to  shew  that  proof  of  the  latter  was  all  that  was  necessary 
to  exempt  such  green  fodder,  so  cut  and  given  to  husbandry  cattle,  from 
tithes.  In  that  book  the  position  is,  that  *  if  a  farmer  do  cut  down  his 
grass,  and  only  doth  put  it  into  swarths,  and  then  carry  it  away,  imd  doth 
give  it  green  to  his  own  cattle  for  their  necessary  sustenance,  not  having 
grass  sufficient  to  maintaiathem  otherwise,  no  tithes  shall  be  paid  thereof;' 
and  the^anthor  refers  to  the  case  of  Crawley  v.  Weils  (1),  in  support  of  that 
doctrine'.  They  also  cited  the  case  Perry  v.  Saam  (2),  where  the  court  held 
such  a  prescription  good. 

They  also  submitted  that  the  law,  as  laid  down  by  the  learned  judge, 
which  wa»  represented  to  be  taken  from  a  dtctum  of  Toller,  wfts  incorrect  in 
principle ;  for  it  could  not  be  supposed  that  a  farmer  may  not  sell  his  hay 
made  on  his  ferm,  without  losing  the  benefit  of  the  exemption  given  him 
bj  the  custom.  Hay,  besides,  pays  tithe,  whether  given  to  husbandry 
horses  or  not  5  and  if  the  farmer  have  made  the  grass  growing  on  his  farm' 
into  hay,  for  sale  or  home  consumption,  instead  of  giving  it  cut  green  to 
his  husbandry  cattle,  it  would  be  strange  to  say,  that  therefore  he  shall  not 
daim  the  exemption  which  the  green  fodder  wouldotherwise  have  borne,  if 
it  had  been  so  cut  and  given,  and  had  not  been  suffered  to  have  ripened  into 
a  titheable  article. 

Anticipating  the  case  of  Manteli  v.  Paine  (8),  they  contended  that  that 
decision  does  not  decide  the  point  whick  it  was  said  to  involve,  as  bearing^ 
on  this  question  :  for  in  that  case  the  attention  of  the  court  was  not  called 
to  the  distinction  now  taken ;  and  they  submitted,  that  if  that  distinctioa. 

were 

(1)  1  Roll.  Abr.  645,  p.  5.   ^jife,  toI.  1.      vol.  1.  96. 
^  388.  (3)  4  Wood,  561.    Poii^  JM. 

(2)  8  Leon.  27,  aadCio.  Elis.  139.  AnUy 
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1 B18.        were  not  admitted*  the  doetriue  would  go  to  exciude  a  farmer  who  purchases 
4TAy.«ria     _  hay,  and  brings  it  home :  he  would  be  deprived  of  the  exemption^  althongii 
he  might  have'  bought  it  merely  to  sell  again^  which  would  defeat  the  bene- 
ficial enjoyment  of  the  custom. 

They  then  adverted  to' the  evidence  given  on  the  trial;  and  drew  the  con- 
sideration of  the  court  to  the  testimony  of  certain  of  the  def^ndant*s  wit-* 
nesses^  who  proved  that  the  defendant  had  purcbi^sed  and  brought  to  the 
farm  more  hay  than  he  had  sold  o£f  it ;  that  ho  had  not  had  more  than  ten 
horses  at  ady  time  on  tlie  farm,  six  of  which  had  belonged  to  Shepherd^ 
and  those  six  had  not  been  (^  with  the  tares,  and  that  four  horses  were 
necessary  for  working  the  him,  and 'that  they  did  not  do  the  less  work  on 
the  farm  in  consequence  of  their  occasional  employment  in  drawing  the  barged 
on  the  river.  On  the  whote  they  contended,  that  the  points  of  the  cause  were 
pure  questions  of  Act,  and  depended  entirely  on  the.  evidence  :  and  were,  as 
such,  therefore,  properly  left  to  the  jury,  who  were  the  fittest  judges  of  the 
qujsstion,  whether  the  horses  so  fed  were  band  fide  husbandry  horses,  and 
whether  it  was  according  to  tiiie  due  course  of  husbandry,  that  they  should 
have  b^n^fbddered  with  tares. 

Th^y  ultimately  submitted^  that  at  all  events  the  plaintiff  ought  to  pay 
the  costs^  according  to  the  rule  which  previdled  in  all  the  courts,  in  cases  of 
appl^ong  for  new  trials ;  and  they  ui^d  also,  thai  the  smallness  of  the  sum 
in  demand  was  a  reason  why  this  second  new  trial  should  be  refused,  citing 
Roberts  v.  £arr(i.)  where  the  court  of  common  pleaa  said,  they  would  not 
grant  even  a  first  new  trial,  for  so  trifling  a  sum  as  5/.  :  and  that  this  wasi 
moreover,  a  penal  action. 

OweM,  Sir  WUliam,  in  support  of  the  rule,  first  submitted,  that  although 
this  were  the  second  motion  of  the  same  kind,  and  was  an  appUoation  for  a 
third  trial,  yet,  according  to  the  practice  and  usi^  of  all  the  courts,  there 
was  no  definite  limit  assigned  to  the  number  of  new  trials  which  might  be 
granted  in  the  same  cause,  on  good  grounds,  as  where  a  jury,  from  per- 
versity or  prejudice,  find  verdicts  contrary  to  the  opinion  of  the  judge,  on 
a  point  of  law  i  and  he  cited  the  case  of  Bird  v.  Apjdeton  (2)  as  an  in-* 
stance,  where  a  case  was  on  such  grounds  sent  several  times  to  a  jury. 
He  adverted  also  to  a  d&ctum  of  Lord  EiiLENBOROUGB,  in  a  case  argued 
before  his  lordship  at  a  recent  sittings  at  Guildhall,  where,  he  said,  that 
he  would  never  suflfer  a  jury's  caprice  to  work  injustice,  through  the  me- 
dium of  a  trial.  And  as  to  the  objectiou  of  the  smallness  of  the  amount  oC 
the  sum  sought  to  be  recovered,  he  contended  that  it  had  been  frequently 
held,  that  that  did  not  apply  in  cases  where  a  verdict  had  been  found  against 
Iaw.  In  TmdaUy.  Brown  (3)  the  oourt  said,  that '  though  it  was  a  rule  in 
general,  the  court  would  refuse  to  grant  a  new  trial  where  the  sum  in  liti* 
gation  was  small  5  yet  that  the  rule  did  not  apply,  where  a  verdict  had 
been  given  against  law.'  He  adverted  to  the  ihct  of  the  jury,  on  the  first 
trial,  having  in  effect  originally  fbund  a  verdict  for  the  plaintiff  in  special 
terms  >  and  suggested,  that  their  refusing  to  find  generally  for  the  plaintiff 
at  last,  was  on  account  of  the  costs.  In  this  very  case  also,  the  court  hod 
not  thought  on  the  former  application,  that  the  objection  now  made  on  that 
ground  was  available. 

It  was  then  pressed  on  the  court,  that  another  urgent  reajBon  why  the 
plaintiff,  if  entidedto  it  on  the  merits,  should  have  a  new  trial,  notwith- 
standing the  smallness  of  the  sum,  was,  that  this  was  a  trifed  of  a  light,  and 
would,  in  its  ultimate  determination,  be  of  great  and  serious  consequence  tO' 
the  plaintiff,  who  had  taken  the  tithes  of  a  l^e  district  at  a  Very  heavy  rent. 
As  to  the  present  behig  a  penal  action,  it  was  observed^  that  dMit  wasa 
mere  IbrmaMty  ill  such  cases,  where  the  party  seeking  to  recover  tithes> 
had  no  other  mode  of  trying  his  right  to  them  at  law. 

On 

(1)  lTamit.904.  (3)  1  T.  R.  171,  and  Metctdf^.  WMy 

(2)  8  T.  Rep,  562,  there  cited. 
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Od  Ikt  main  point  of  the  claim  to  the  exemption  insisted  on,  it  was  pot, 
that  it  iKrad  an  exemption  founded  on  cnstom,  and  ouglit  to  be  strictly 
proved.  Com.  Dig.  Tit.  Disme,  H.  1.  Meadev,  Thwrman  (I).  Toller  on 
Tithes,  p.  83.  [The  court  i«fosed  to  admit  that  treatise  as  an  authority, 
where  it  \¥as  not  borne  ouc  by  decisions.]  And  they  contended,  tiiat  even 
then  it  was  necessary  that  the  party  claiming  it  should  shew,  not  only  that 
Che  horses  were  ^wholly  employed  In  husbandry,  bat,  in  the  exact  words  of 
the  case  of  IFe//«  T.  Crawie^,  as  given  in  Rolfs  Afor.  Tit.  Disme  (Z),  pi.  7. 
p.  <M5,  and  not  as  altered  by  the  reference  in  Watson  ;  that  it  should  be 
given  to  the  cattle  for  their  necessary  sustenance  (the  farmer),  not  having 
sufficient  for  their  sustenance  otherwise  -,  and  tfafey  cited  the  case  of  Maniek 
V.  Paine  (2),  where  this  court,  by  having  ordered  it  to  be  referred  to  the  de* 
puty  remembrancer,  to  enquire  whether  Yalden,  one  of  the  defendants  there, 
had  sufficient  fodder  to  support  his  cattle  used  in  husbandry,  without  the 
green  fbdder  in  the  pleadings  mentioned,  must  have  been  of  opinion  that 
both  those  facts  were  necessary  to  be  proved,  to  give  him  a  right  to  the  ex- 
emption claimed,  and  that,  because  it  was  fbunded  on  the  consideration  kX 
the  benefit  derived  to  the  hufibandman,  ahd  consequendy  to  the  tithe- 
owner,  from  the  labour  of  the  cattle  on  the  iarm  from  whence  the  tithe 
arose ;  and  he  submitted,  that  neither  of  those  material  circumstances  had 
been  proved,  but,  on  the  contrary,  that  they  had  both  been  negatived  by 
the  evidence  in  this  causey  and  that,  therefore,  the  defendant  h^  failed  in 
his  plea  of  exemption  on  that  ground. 

On  the  question  of  costs  it  was^insisted,  that  the  plaintiff  was  entitled  to 
have  a  new  trial,  if  the  court  should  be  of  opinion  that  the  rule  ought  to  be 
made  absolute,  without  costs  ;  for  where  the  verdict  is  against  the  justice 
of  the  case,  and  the  direction  of  the  judge,  where  that  direction  was  right, 
the  eourts  have  always  granted  new  trials,  withont  compelling  the  party 
appplytng  to  pay  costs.  Edie  v.  Ea»i  India  Company  (8),  and  Javkson  v, 
Duchaire  (4). 

To  the  last  point  made  it  was  answered^  thot  a  lessee  or  farmer  of  the 
tithes,  was  an  owner  or  proprietor,  within  the  meaning  of  the  statute,  72d 
and  3d  Edw.  6,  c.  13.  s.  1.)  and  that  such  words  are  expressly  used,  in  con* 
tradiatinction  from  parson  or  vicar.  The  words  oi  the  statute  are,  '  No 
person  shall  carry  away  any  tithes  before  they  are  set 'out,  or  he  has  other- 
wise agreed  for  the  same  with  the  parson  or  vicar,  or  other  owner,  proprie-' 
tory,  or  fermor  of  the  same  tithes  3*  that  every  person  entitled  to  take  the 
tithes  was,  in  fact,  owner  of  them  for  the  time  beings  and  they  are  his  pro- 
perty. It  has  been  determined,  in  the  case  of  Sanders  v.  San^ord  (6) ,  that 
as  actions  on  this  statute  are  founded  on  a  tort  for  not  setting  forth  tithes, 
for  which  the  plaintiff  demands  the  penalty,  he  need  not  make  a  title,  and 
that  it  is  sufficient  that  he  bring  the  action  as  firmarhu  tei  propnetaritu, 
without  sheitring  any  particular  title.  In  fVheeier  v.  Haydctt  (6),  which  was 
an^  action  on  the  same  statute,  the  plaintiff  declared  on  a  lease  of  the  rectory 
for  six  years,  if  the  parson  lived  so  long,  and  continued  parson  there,  the 
latter  condition  not  being  in  the  lease  ',  and  it  was  held  no  variance,  because 
it  was  implied  by  law ;  and,  that  because  *  the  lease  is  not  the  ground  of 
the  aetioa,  nor  is  the  declamtion  founded  upon  the  lease,  but  upon  the  car- 
rying away  the  tithes,  and  for  remedy  of  the  wrong  was  the  action  brought. 
The  allegation  of  the  lease  is  but  an  inducement  to  the  action  3  and  the 
jmy,  finding  that  he  hath  a  good  lease,  and  a  good  title,  to  ground  his  ac- 
Hm,  although  it  be  not  in  the  same  manner  precisely  as  he  declares,  it  be- 
ing found  for  the  plaintiff,  he  shall  have  judgment.'  So  in  Babington  and 
Wife  v.  Matthews  (7),  which  was  an  action  of  debt  on  thia  statute,  after  a 

verdict 

(1)  Cfo.  Car.  393.  AnU^  voL  1.  p.  383.  (4)  3T.  R.  551. 

(2)  Fosi^  Add.  (5)  Cro.  Jac.  i37.    j1nt§^  vol.  1.  p.  270. 

(3)  2  Burr.  1224;  and  1  Bla.  298,  and  (6)  Cro.  Jac.  328.  ^itfe,  vol.  I.  p.  219. 
670.                                                                  '    (7)  2  Bulstr.  228.     Amte,  voL  1.  p.  224. 
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▼erdict  for  the  plaintiff  on  nH  debet,  it  was^otioved,  in  arrest  of  judgment, 
that  the  declaration  was  not  good,  because  the  husband  claime<l  the  tithes 
ip  right  of  his  wife,  and  in  the  declaration  averred  the  life  of  his  wife,  but 
did  not  shew  how  he  had  the  same.  The  answer  was,  and  Man,  secondary, 
informed  the  court,  that  to  say  generally,  potseswr,  oceupatur/firmarius,  or 
proprietarius,  was  good  and  sufficient  pleading  on  the  statute  2  £dw.  6.,  and 
so  it  had  been  adjudged.  Cokx,  and  the  whole  court,  held  the  declaration 
good,  because  that  was  but  an  inducement  to  the  action,  and  judgment  was 
given  for  the  plaintiff.  And  in  Campion  v.  Hill  (1),  the  plaintiff  shewed 
that  the  vicar  had  demised  to  him  by  lease,  and  he  so  being  proprietarius  of 
the  tithes,  defendant  carried  away,  &c.  and  held  good,  because  (as  was  said) 
it  sufficeth  generally  to  shew  that  the  plaintiff  is ^rvnariu^  or  proprietarius  of 
the  tithes,  without  saying  of  what  title,  for  this  is  a  personal  action,  and 
founded  on  contempt  of  the  statute.  S.  C.  Champemon  v.  HUi,  Yelv.  63w 
Jf,  therefore,  (he  submitted)  proprietor  be  a  sufficient  designation  of  the 
person  suing,  the  word  "  owner"  might  be  rejected  as  surplusage.  For 
these  reasons  he  urged,  that  this  rule  ought  to  be  made  absolute. 

Gbaham,  Baron.  The  first  question  now  made,  of  the  plaintiff  having 
subjected  himself  to  be  nonsuited,  for  want  of  a  proper  description  of  him- 
self 4n  his  declaration,  was  not  sufficiently  made  the  subject  of  consider- 
ation on  the  former  occasion.  It  appears  to  me  that  it  was  necessary,  in 
declaring  upon  this  act  for  the  plaintiff,  to  state  on  the  record  the  specific 
character  in  which  he  sued,  as  whether  it  were  ecclesiastical  or  lay,  original 
or  derivative :  for  a  man  cannot  sue  for  tithes  claimed  under  a  lease  without 
shewing  it ;  and  if  he  were  allowed  to  state  his  title  generally,  no  plaintiff 
so  circumstanced  would  ever  declare  as  lessee,  in  order  that  he  might  avoid 
the  necessity  of  producing  his  lease.  Therefore,  I  think,  that  he  has  not 
«tated  his  title  sufficiently,  with  reference  to  the  words  of  the  statute ;  and 
it  would  be  quite  nugatory  for  us  to  send  down  the  record,  with  such  a  fatal 
defect  upon  the  face  of  it. 

Then  there  was  another  point  raised,  on  this  application,  of  great  nicety, 
and  of  some  difficulty  certainly,  on  which  1  will  say  a  word  or  two,  although 
I  do  not  mean  to  give  any  decisive  opinion  at  present ;  for  it  is  not  on  that 
point  that  our  opinion,  that  this  rule  should  be  discharged,  proceeds  *,  yet  as 
there  are  several  other  objections,  each  of  which  would  be  alone  decisive, 
and,  as  other  cases  may  occur  of  the  same  nature,  it  may  be  useful  to  par- 
ties so  circumstanced,  to- say  something  on  the  legal  question,  (however  cur- 
sorily) for  the  purpose  of  intimating  £e  understanding  which  I  have  of  it. 
I  therefore  think  it  right  to  express  my  sentiments  upon  it,  though  some- 
what doubtingly,  on  the  present  occasion  :  I  speak  of  the  question  of  the 
e^Lcmption  claimed  by  the  defendant  for  tithes,  for  green  food  cut  to  fodder 
his  horses  employed  on  the  farm.  We  have  been  referred  to  old  cases,  to 
shew  that  the  learned  judge  who  tried  this  cause  was  wrong  in  the  law  which 
hejUBopoimded  to  the  jury,  at  nisiprius,  in  his  direction  to  them  in  this  case, 
as  to  the  exemption  from  tithe  of  tares  cut  green,  and  carried  away,  to  be 
given  to  husbandry  horses,  in  stating  that  it  must  be  considered  as  confined 
to  cases,  where  the  farmer  has  no  other  fodder  of  any  kind  for  the  sustenance 
of  the  horses  bond  fide  employed  on  the  farm.  Now,  I  certainly  agree  with 
Watson,  (whose  book  is  entitled  to  be  considered  as  a  book  of  authority, 
and  is,  out  of  respect,  permitted  to  be  cited,)  on  the  main  point  of  the  posi- 
tion stated  by  him,  yet  it  is  clear  that  he  goes  a  much  greater  length,  than 
the  principal  case  in  Roll,  from  whence  he  took  the  doctrine,  warrants ;  for 
it  is  observable,  that  though  Watson  uses  the  word  **  grass,**  Roll  Jiimself 
(who  is  always  most  singularly  accurate)  does  not  introduce  that  word  in  his 
report  of  the  case,  cited  as  the  authority  for  the  proposition,  which  makes  a 
most  material  difference.     [His  lordship  read  the  case,  as  stated  in  Roll.] 

That 

(1)2  Yin.  44.  Actions,  Joinder,  U.  (a),  in  noiU,  where  tlie  cases  dted  above  are  re- 
pl.  48.  and  9  H.  73.  Disnwt,  H.  (b),  pi.  6,      ferred  to.    See  alio  aiir«,  vol.  i.  p.  161. 
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That  single  word  omitteifj  makes  this  case  most  fiivorable  to  the  plaintiff; 
but,  inserted,  the  case  bears  the  other  way.  I  think  also,  that  the  determi- 
nation  in  Mantell  ▼.  Pcofne  to  the  same  eflect— that  the  farmer  must  be  shewn 
to  hove  no  other  fodder— is  right ;  at  least,  that  is  the  inclination  of  my 
opinion  at  present,  (and,  in  that  case  the  reference  as  to  that  fad,  was  di- 
rected after  mature  deliberation,)  for  I  think  that  it  is  incumbent  on  the 
party  claiming  the  exemption  to  shew  that  there  was  not  enough,  not  of 
grass  merely,  but  of  fodder,  of  the  general  produce  of  the  farm,  and  there- 
fore, on  that  point,  I  think  my  brother  Pabk  was  quite  right  in  his  direc- 
tion to  the  jury,  and  were  it  otherwise,  cleigymen  Wbuld  often  be  but  badly 
situated. 

But  the  great  diflkulty  with  me  in  the  present  case  is,  whether  it  is  pos- 
sible, after  a  verdict  found  for  the  defendant  on  the  first  trial,  without  any 
evidence  having  been  given  by  him,  so  that  it  might  have  borne  some  ap- 
pearance of  a  verdict  against  the  evidence,  as  well  as  against  the  direction  of 
the  judg^,  and  a  new  trial  having  been  awarded  on  that  ground,  when  ano- 
ther verdict  was  found  for  the  defendant  on  questions,  which  I  cannot  but 
consider  as  questions  of  fact,  on  such  second  trial,  (wherein  evidence  was 
given  on  boUi  sides,)  and  that  on  a  claim,  the  importance  of  which,  in  point 
of  amount  of  value,  is  so  trifling,  (the  value  of  the  tithes  being  only  21,  9s, ;} 
my  doubt,  I  say,  is,  whether  it  is  possible  that,  under  those  circumstances,^ 
we  can  send  the  same  case  down  to  be  tried  again,  for  the  third  time.  And 
I  aro  of  opinion  that,  on  the  evidence,  we  ought  not. 

There  is,  besides,  really  too  much  uncertainty  about  the  facts  of  the  case, 
to  warrant  us  in  sajing  that  the  jury  were  wanton  of  their  jurisdiction,  in 
finding  fur  the  defendant,  and  I  have  certainly  great  doubt  on  the  evidence. 
There  was  some  puzzle  as  to  the  horses  used  on  the  farm,  and  those  em- 
ployed with  the  barges  ;  and  notwithstanding,  that  it  was  inferred  that  the 
husbandry  employment  was  only  colourable,  (which  would,  without  doubt, 
be  a  fraud,)  yet  if  the  jury  find,  that  it  were  not  so,  that  should  be  conclu« 
sive.  Sending  his  husbandry  horses  occasionally  to  work  the  barges,  would 
not  deprive  the  defendant  of  his  privilege  of  exemption,  for  there  is  no  farmer 
who  does  not  employ  his  team  on  other  jobs  besides  his  own  farm-work  ia- 
cidentally,  and  they  have  clearly  a  right  to  do  so. 

[His  lordship-  having  pointed  out  more  minutely  the  contradictory  results 
of  the  evidence,]  added.  Then  the  question  ultimately  comes  to  this,  whether 
the  defendant  had  or  had  not  fodder  enough  on  his  farm  to  sustain  his  cattle, 
without  cutting  and  giving  the  green  food  to  them  for  their  necessary  sus- 
tenance. And  that  is  one  which  ought  not  to  be  weighed  too  nicely :  for  if 
he  shews  (as  the  jury  seem  to  have  thought  the  fact  was)  that  he  bought 
more  hay  than  he  sold,  it  might  be  suflicient ;  and  if  that  were  not  fiiUy  and 
satisfiactorily  proved,  yet  where  there  was  not  a  gross  and  palpable  case,  it 
would  not  be  enough  to  call  on  us  to  impeach  the  verdict  of  a  second  jury, 
by  granting  a  third  trial. 

Then  the  smallness  of  the  amount  of  the  value  of  the  tithes  sought  to  be 
recovered  by  this  action,  is  another,  and  would  perhaps  alone  be  a  sufficient 
reason  for  our  refusing  the  extraordinary  interference  of  sending  this  cause 
down  to  be  tried  a  thinl  time.  At  the  same  time,  the  plaintiff  is  clearly  en- 
titled to  his  tithes,  unless  the  exemption  be  fairly  made  out.  As  to  the  au- 
thority of  the  cases  in  the  court  of  king's  bench,  (Tindal  v.  Brown^  and  Met- 
caifaad  Hall,)  where  it  was  said,  that  the  cause  had  been  sent  down  over 
and  over  again,  till  the  jury  came  to  a  right  conclusion,  the  question  there 
was,  whether  the  notice  given  of  the  dishonour  of  a  bill  of  exchange  was 
reasonable  notice,  and  that  was  clearly,  a  pure  question  of  law  ^  and  for  the 
sake  of  certainty  in  commercial  matters,  juries  should  not  be  suffered  to 
trifle  with  established  and  settled  questions.  This,  however,  proceeds  rather 
on  questions  of  fiict :  and  whatever  points  of  law  may  have  been  discussed  in 
the  course  of  the  argument,  it  was  not  on  the  law  that  the  verdict  rested  ; 
for  it  depended  on  the  finding  of  the  jury,  whether  those  points  would  arise 
in  this  case  or  not^  and  therefore  I  think  this  rule  should  be  discharged. 

Wood, 
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Wo<)]>^  B.  r  am  of  opinioti>  that  tbera  di^ht  not  to  be  another  mw  trial 
in  tfiis  ease.  There  have  been  tl^o  triald  fand  already,  and  liiere  has  beea 
no  misdirection  on  either  i  or,  if  there  has,  it  has  been  in  ftivour  of  the 
plaiDtiff"^  and  therefore  he,  at  least,  could  not  compUin  of  that  But  1  think 
the  jodge  stated  the  law  clearly,  from  the  eaftes  of  Ctamiey  r,  fVeUt,  and 
Mantell  r,  Paine ;  and  having  so  Stated  the  law,  he  properly  directed  the 
j«ry  as  to  the  two  points  to  which  he  drew  their  attention.  But  those  two 
points  depended  on  the  fticts,  aoid  those  facts  were  entirely  for  the  consider* 
ation  of  the  jury  :  for  they  Were  the  proper  jndges^  whether  the  horses  were 
used  in  husbandry,  and  whether  the. green  fodder  cot  for  them  vras  proper 
^nd  necessary.  Those  questions  of  &ct  have  now  been  laid  before  two  se« 
Teral  juries^  and  they  have  both  found  Verdicts  for  the  defendant.  The  true 
principle  of  all  new  trials  is,  that  tiMi  case  has  not  been  properly  considered^ 
so  tliat  jnstice  may  n^t  have  been  done,  sad  therefore  alone  it  is,  that  the 
court  orders  a  further  enquiry.  That  principle  wae  laid  down  by  Lord 
MANsriBLD,  the  case  of  Bright,  exeadw,  ^c.  v.  Epnon  (1),  where  the  origin 
and  history  of  that  practice,  are  entered  into,  arid  the  reasons  detailed. 

In  this  case,  in  the  first  insffance,  the  ooart  thought  that  there  was  some 
doubt  as  to  the  facts,  and  they  sent  it  down  to  a  new  trial.  The  plaiBtiff  got 
k  special  jury,  (and  he  hinnelf  prayed  a  tales,  so  that  he  could  not  be  diasft* 
tisfled  on  that  ground,)  when,  on  full  censideration,  that  jury  also  found  a 
verdict  for  the  defendant.  After  such  repeated  investigation,  I  think  that 
the  case  ought  not  to  be  sent  to  a  third  trial. 

ft  is  true,  as  sir  fViiHam  Owen  has  said,  that  there  is  no  limit  to  the  dis- 
crefionary  power  of  the  court,  to  order  as  many  new  trials  as  it  thinks  right  $ 
but  that  is  where  the  jury  mistake,  or  negleciC  or  abuse  their  duty,  by  find* 
ing,  from  prejudice,  contrary  to  law,-  on  a  question  of  law :  bus  it  would  be 
a  very  great  stretch  of  authority,  to  send  a  mere  question  of  fact  to  a  jury 
three  times  successively.  You  might  as  well,  at  once,  annex  a^mandamus  to 
the  record,  ordering  them  to  find  in  the  way  proposed,  and  thus,  at  onoe, 
take  away  from  them  their  peculiar  and  constitutional  province  BXtoge\h»T, 

As  to  the  point,  of  the  plaintffT  not  having  sufficiently  described  his  tkle 
in  the  declaration,  I  am  of  opinion,  that  if  there  be  a  palpable  nonsoit  ap- 
parent oil  the  record,  the  cotA*t  should  not  send  it  down  again  in  that  state, 
for  that  would  be  absurd.  I  certaroly  myself  think,  that  this  declaration  is 
bad,  but  I  do  not  mean  to  decide  that  point.  It  is  not  necessary,  certainly 
for  a  plaintiff  to  set  out  particularly  his  whole  title  in  the  declaratioik.  but 
he  must  state  enough  to  bring  himself  within  the  words  of  the  statute  under 
which  he  sues.  He  should  have  stated  hims^  to  be  the  &rmer,  and  he 
must  have  proved  rt :  for  it  is  necessary  for  him  to  bring  himself  within 
some  of  the  denominations  enumerated  in  the  statute. '  I  think,  therefore, 
that  there  is,  at  least,  great  weight  in  that  objection.  Then  the  smallness 
of  the  sum  sued  for  is,  in  itself,  a  suffieient  grouml  for  refUsmg  to  send 
this  cause  down  to  trial  k  third  time  -,  for  if  we  weris  to  do  s<»,  there  would 
be  no  end  of  litigation. 

Garbow,  B.  The  court  can  never  have  any  wish  to  invade  the  provinoe 
of  a  jury^  and  I  shouH  be  amongst  the  first  to  regret  it.  If  any  such  jea- 
'  lousy  were  well  founded ;  but  it  is  the  duty  of  courts,  where  juries  wantonly 
find  verdicts  s^inst  law  and  jnstice,  out  of  mere  perverseness,  to  grant  new 
trials  without  mnit,  and  to  send  down  the  facts  again  tf&d  again,  till  they  find 
a  more  sober  minded  jury.  On  the  ervidenee  given  int  thie  cases  the'vetctiet 
which  has  been  found  is  not  one  which  1  should  have  ^iveUi  and  so  the  first 
jury  thought :  for  they  found  the  plaintiff  entitled  to^  something,  ait  lease, 
although  they  ultimately  gave  their  verdict  for.thedefttadanti  1  much  dis^ 
approve  of  the  manner  in  which  that  Verdict  was  given  ai«ogetbeiv  and  1 
think  the  just  preponderance  of  the  evidence  was  i^aindt  it«  1  do  neC,.hiow- 
ever^  join  in  the  opinion,  that  in  a  case  of  this  sort^ where  the  sobjeet-matter 
is  one  that  ma^  be  the  grouhd  of  many  otiier  actions  of  the  saoK  aotvre  in 

iutflffe 
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(bture^  tbe  gmallness  K^the  6Uiki  stnig^ht  t6  be  irecoVereil  ft  altone  *  sufficient        1818. 
jneason  for  l-efiniilg  a  new  irial,  yet,  as  the  plaintiff  inust  havfe  paid  the  costs>       tTKvsirs 
that  makes  it  matter  of  serious  consideration  how.  far,  even  on  his  account,  ^* 

we  should  be  justified  in  granting  it ;  and,  as  it  has  turned  out,  it  would     ^^^'^^  *'*' 
have  been  mercy  to  him  if  we  \md  tetnsfed  it  on  the  former  Occasion  (I). 
Taking  all  these  circumstances  into  consideration  together,  tbereforei  I  con- 
/cur  generally  in  thinking  that  this  rule  ought  to  be  dischaiged. 

Ptr  Curiam.  Rule  diseharged. 

(1)  Vide  on  that  point,  Maerow  ▼.  ffaO^  ]  Burr.  11. 


.  .     H*  58  Geo.  3f    1818.      Scacc,-  29thJttnuarv 

mimot.  Clerk,  v.  Hellaby.     [5  Price,  355.]      1  Dan.  1 16.  \^\r^ 

Ff^E  plaintiff,  rector  of  Trusky  (Derby),  filed  this  hill  against  the  defen-  Where  adefcD. 

-^    dants,  oecufoiers  of  lands  within  that  parish,  for  an  account  of  tithes  ^^ptsete  npa 

generally.  ^  totitLd"!"*^ 

The  defendants  denied  the  plaintiff's  title  to  the  tithes  of  the  lands  in  their  manded  by  the 
•occupation,  which  formed  part  of  two  estates, -called  Grangefield  and  Nuns-  rector,  and  es- 
field  J  and  for  those  liberties  (as  they  \*ere  called)  two  of  the  defendants  set  tablwhcs  his 
up  a  claim  to  the  tithes,  by  reason  of  the  former  having,  before  the  disso-  Juekrtkm  oAhc 
lution,  belonged  to  Croxdeh  Abbey,  and  the  latter  to  Eingsmeade  Priory  ;  court,  an  issue 
when,  as  the  answer  stated^,  the  said  farms,  together  with  all  tithes  and  ec-  will  not  be 
clesiastical  dues,  became  vest«l  in  the  crown.  granted  to  the 

The  answer  them  set  forth  a  grant  of  Henry  8.  to  Robert  Fytche,  of  the  '^^i^  ^  j^,. 
said  farms,  and  also  all  the  tithes ;  and  alleged,  that  thereby  the  said  farms  fondant, in  his* 
and  estates,  together  with  all  Uie  tithes  or  ecclesiastical  dues  arising  there-  answer,  had  in* 
from,  duly  vested  and  united  in -possession  in  the  said  Robert  Fytche,  and  accurately^ 
all  such  tithes  therefore  became  due  to  him,  &c.  his  devisees  or  alienees  5  Jo^JjihesVhli^- 
and  the  defendants  having  asserted  their  title,  derived  from  the  grantee,  in-  ed  by  him  in  * 
sisted  that  the  said  lands  shoiild  therefore  be  presume  to  be  e:iLempt  or  dis-  opposition  to 
Chafged  from  the  payment  of  any  tithes  to  the  rector,  the  rector,  but 

In  support  of  that  defence  several  old  terriers  werfc  put  in  ({>rofesstng  to  I^'X^^SuctoT' 

state  in  detail  the  rights  of  tbe  rectory)  ;  must  of  which,  after  having  stated  )skt\j  to  be  sa- 

the  rector  to  bp  entitled  to  tithes  in  kind,  and  certain  money-payments,  con-  tisfactorily  es- 

tained  an  express  excqitfon  of  Graugefield  ami  Nunsfield.     Letters  patent  tablished,  the 

of  Henry  8.  to  Robert  Fytche  of  the  estate,  and  also  all  and  all  ntanoer  of  court  permitted 

4  m  *  ^H...  ^..  A  •!•.  *   the  defendant 

ti^es,  and  several  old  deeds,  mesne  conveyances,  cec, :  whereby  it  appeared  ^  ^  |q^  ^. 

that  former  owners  of  the  farms  had  dealt  separately  and  co  nomine  with  the  dence  to  pioTe 

tHhes,  as  forming  part  of  their  estates,  as  well  as  the  land  ;  and  the  defend-  his  right  to  the 

ants  gave  ftdl  evidence  of  non-payment  of  tithes.  tithes. 

Martin  and  Dowdesw^U,  for  the  plaintiff,  cfbjected  to  the  dupllcfty  df  4he 
pleadings,  as  putting  on  the  record  a  defence  of  exemptioa  ^rom  tithes,  dn 
the  ground  of  the  estate  having  belonged  to  the  religidud  house,  and  a  claim 
of  title  derived  from  persons  under  whom  the  defendants  daiined ;  and  they 
c(Mit<inded,  that  on  such  a  record  the  evidence  offered  could  not  be  given* 
and  that  k  was  tiot  sufficient  for  the  defendants,  in  the  case  which  they  had 
attempted  to  make,  merely  to  shew  that  the  tithes  were  not  in  the  rector, 
uatess  diet  also  ptbved  thetn  t6  be  in  themselves,  if  dn  stidi  an  answer  the^ 
were  entitled  to  do  either ;  but, 

Ithe  Lord  Chief  Baron  observing,  that  the  answer  tvas  cei^hly  ^ery  in- 
accarotely  drawn,  and  that  it  had  £duoed  wrong  conclusions,  held  it  suifi- 
cierit  to  let  in  the  evidence  (1)>  as  there  might  be  a  title  to  tithes  mstdc  at  a 
diSerehl  time  from,  and  Independeht  of  the  title  to  the  land,  bv  soifte  fiew 
grant.  And  the  defendants  had  stated,  and  clearly  shewn,  the  utiles  hot  to 
be  in  the  rector  ;  and  though  they  had  also  stated  them  to  be  in  themselves, 
it  was  Dot  necessary,  in  the  present  stage  of  thp^  case>  that  thejr  ahodld  prove 

that 

(1)  See  Stridt  v.  Bakir,  Mfe,  p.  421. 
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thtft  more  particulariy^  although  (judging  from  the  evidence  already  giveo) 
it  would,  most  prolMU>l7,  not  be  a  difficult  matter  for  them  to  do  so. 

On  such  a  case,  therefore,  his  lordship  said,  he  could  not  decree  an  ac* 
count. 

An  issue  was  then  demanded  on  the  part  of  the  plaintiff,  as  rector. 

Dauncey,  Cooke,  Wing  field,  and  Phillimore,  for  the  several  defendants*  sub- 
mitted, that  in  cases  like  the  present^  and  proved  as  this  had  been  on  tlie 
part  of  the  defendants,  the  rector  was  not  entitled  to  an  issue  as  a  matter  of 
right ',  and  they  adverted  to  the  decision  of  Barker  v.  Barker  (1),  and  the 
cases  there  cited. 

Martin  replied,  that  in  those  cases  the  right  to  the  tithes,  on  the  part  of 
the  party  claiming  adversely  to  the  rector,  was  clearly  and  satisfactorily  made 
out. 

RiCHABDS,  C.  B.  Tliis  case  is  abo  sufficiently  clear,  and  the  authorities 
cited  are  precisely  in  point  against  Ae  plaintiff.  I  have  always  considered 
the  general  rule  to  be  certainly,  that  a  rector  and  an  heir  at  law  are  entitled 
to  an  issue ;  but  the  cases  cited  afford  instances,  where  it  has  been  refused 
to  a  rector.    The  bill  must  therefore  be  dismissed. 

BiU  dismissed  (2), 


(1)  Wightw.  398.    ^Nfe,  p.  647. 

(2)  The  cases  of  Barker  t.  Barker,  and  of 
Scott  ▼•  Airey,  and  Siruii  ▼.  Baker,  there 
died,  are  not  perhape,  strictly  speaking,  ex- 
ceptions to  the  rule  of  law,  which  gives  a 
rector  a  right  to  demand  nia  issne  ;  because, 
in  those  cases,  as  in  the^npfsent,  the  defend- 
ante  all  claimed,  and  snccessfuiiy,  the  tiUies  t 
that  is,  they  claimed  to  be  rector  pro  tanto, 
or  at  least  to  stand  in  loco  rectoris,  as  to  the. 


land  from  which  the  tithes  were  songlit  to  be 
recorered,  so  that  the  piMnlilf's  right  as 
rector  as  agidust  the  ad^rse  claimant,  waa 
negatived;  or,  as  the  distinction  is  well 
taken  by  the  court,  in  Barker  ▼•  Barker, 
**  they  were  all  cases  of  one  common^law 
right  opposed  to  another."  The  parl^  sac- 
ceeding  therefore,  must  have  proved  himself 
to  be  rector. 


26,27  Jmuiary, 
3  Fehruary. 


H.  58  Geo.  3.    1818.    Scacc. 
Drake  v.  Smith.    [Dan.  104.]    6  Price,  369. 


Payment 
an  acre  as 


of  %d.  npHE  plaintiff  in  this  case  was  vicar  of  the  parish  of  Warmfield,  in  the  coun- 
^^  '^  -■-  ty  of  York  ;  and  clQimed  by  his  bill  the  tithes  of  all  the  titheable  mat- 
being  proved  by  ^^^  within  the  parish  both  great  and  small^  except  one  moiety  of  the  tithe  of 
parol  testimony  ^O"^  w^d  grain. 

and  receipts  to  The  defendants  were  the  occupiers  of  lands  within  the  parish,  and  set  up 
have  been  made  i\^^  several  modutee  after-mentioned. 

IWing  memoTT  ^^^  parish  was  divided  into  four  townships,  or  hamlets,  viz,  Warmtield, 
would  extend,  Kirkthorpe,  Heath,  or  Warmfield  cum  Heath,  and  Sharlston }  and  one  of 
the  conrt  held,  the  modustJt  set  up  by  the  defendants*  answer  was  Bd.  per  acre,  for  hay  pco- 
that  the  ecclesi-  duced  within  the  townships  of  Warmfield,  Heath,  or  Warmfield  cum  Heaths 
i'n^hich^the^*  ^^^  Kirkthorpe ;  another  modus  set  up  by  the  answer  was  &s,,  payable  yearly 
tithe^hay  was  ^7  every  occupier  of  land  or  tenements  within  the  township  of  i^harlston,  in 
valued  at  3«.;  a  lieu  of  the  tithe  of  hay  grown  and  cut  upon  and  off  the  lands  within  such 
terrier,  ."^^flT  township.  The  other  modiues  were  parochial,  vie.  Irf.  in  every  year  at  Lam- 
tb^tiOiTofcm  ™**'  ^^^  every  sheep  shorn  within  the  parish,  in  lieu  of  the  tithe  of  wool ; 
and  ail  other  ^>  V^^  ^^^  1°  every  year  at  Lammas,  as  a  modfu  in  lieu  of  the  tithe  of  lambs 
tithes,  great  yeaned 

and  small,  to  belong  to  the  vicar  ;  other  terriers,  stating  the  vicar  to  be  entitled  to  the  tithe  of  hay,  or  a 
modu*  of  Sd.  an  acre ;  and  an  entry  in  the  parish  register  of  a  memorandum  that  the  vicar  had,  in  a  certain 
year,  taken  the  tithe  in  kind  of  some  of  the  occupiers,  and  had  agreed  with  the  rest  for  compositions  exceed- 
ing that  Butn  ;  did  not  rebut  the  evidence  in  support  of  the  modae ;  and  therefore  directed  an  issue  to  try  it. 

Much  reliance  cannot  be  placed  on  the  eocle^astical  survey  or  the  ancient  documents  of  a  nmilar  descrip- 
tion, usually  produced  in  tithe  causes. 

Parol  evidence  as  far  back  as  living  memory  could  reach  of  the  uninterrupted  pavment  of  a  sum  of  S«.  by 
€tke  occupiers  of  land  in  a  certain  district,  in  lieu  of  the  tithe  of  hay  throughout  such  district,  was  holden  to 
l)e  rebutted  by  terriers  stating  the  5#.  to  be  payable  in  lieu  of  hay  grown  in  crofts  only,  and  an  account  of  the 
tithe  was  decreed. 

Modue  of  3d,  for  a  lamb  sent  to  an  Iwue. 

Entries  in  a  book  called  a  parish  register,  produced  from  an  iron  chest  kept  in  the  vicarage-house,  were 
-&<*  flitted  as  evidence  on  the  ptart  of  the  vicar ;  the  court  holding,  that  the  book  came  out  off  the  proper  cus- 
tody, and  that  it  was  a  public  bo<^  belongiB^  to  th^  parish. 
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yeaned  In  the  pariah  in  every  year ;  2d,  at  Lammas  in  every  year  for  every  1818.  ^ 
milch  cow  within  the  parish,  in  lieu  of  the  tithe  of  milk  and  cidves ;  and  the  drake 
sum  of  IO|d.  at  Baster  in  every  year,  for  the  occupiers  of  every  ancient  mes- 
suage within  the  parish,  called  house  dues,  in  lieu  of  the  titheable  matters 
growu'and  produced  within  the  ancient  gardens  and  orchards  of  and  belong- 
ing to  such  messuages,  and  for  and  in  lieu  of  the  tithes  of  eggs  and  poultry 
produced  in  the  yards,  gardens*  and  orchards,  belonging  to  such  ancient 
messuages,  and  for  add  in  lieu  of  the  tithes  of  young  pigeons,  produced  in 
the  yards,  gardens,  and  orchards,  belonging  to  such  ancient  messuages. 

The  earl  of  Westmoreland  claimed  to  be  entitled  to  the  tithes  of  corn, 
gndn,  pease,  beans,' and  pulse,  within  the  township  of  Sharlstou,  under  a 
grant  from  Hen.  8.,  and  was  therefore  made  a  party  to  the  suit^  but  no 
evidence  being  produced  with  respect  to  his  daim,  the  bill  as  to  him  was 
dismissed. 

The  plaintiff's  general  right  to  the  tithes  claimed  by  the  bill  was  sufficient- 
ly established  by  the  evidence. 

In  support  of  the  several  modvset  set  up  by  the  answer,  the  defendants* 
counsel  read  the  depositions  of  several  witnesses,  which  established  the  pay- 
ment of  them  to  the  vicar,  as  .far  back  as  living  memory  could  reach.   They 
also  read  the  receipts  of  former  vicars  for  the  niodnset  as  far  back  as  the  year 
1777 :  to  rebut  this  evidence,  the  plaintiff's  counsel  read  the  endowment  of 
the  vicarage  dated  1253,  which  mentioned,  that  the  vicar  was  to  receive 
*'  the  profits  of  the  alterage,  and  the  tithes  of  the  water-mills  of  this  town, 
with  ^e  tithes  of  hay  of  the  same,  and  also  a  moiety  of  the  tithe  of  corn  of 
this  town,  Cuckthorpe,  (Kirkthorpe)(1).    They  also  read  an  extract  from 
the  ecclesi|istical  survey,  26  Hen,  8.  1636,  which,  speaking  of  Warmfield, 
says,  **  the  vicarage  there  is  valued  in  a  mansion,  3#.  Ad.  $  tithe*grain  one 
year  with  another  3/. ;.  tithe-lamb  and  wool  16a. ;  tithe-hay  3$, :  oblations 
commonly  Ids,  4d. ;  minute  and  privy  tithes  209. ;  in  the  whole,  one  year 
with  another,  6/.  12r.  8d."    The  plaintiff's  counsel  likewise  read  an  old  ter- 
rier, dated  in  1898,  and  which  was  entered  in  a  parochial  register,  commen- 
cing in  1662,  in  which  it  was  mentioned,  '^  that  one  moiety  of  the  tithe  of 
com,  and  aU  other  tithes  great  and  small,  except  the  other  moiety  of  corn 
tithes^  belonged  to  the  vicar.*'   They  also  read  another  terrier  dated  In  1716, 
wbtjh  mentioned,  that  '*  the  vicar  was  entitled  to  the  tithe  of  hay  or  a  modui 
of  id.  per  acre  for  all  hay  within  Warmfield  heath  and  Kirkthorpe ;  but 
that  in  Sharlston  only  6^.  per  year  for  all  the  hay  in  their  crofts,  and  nothing 
for  all  other  hay,  except  herbage ;  also  all  wool,  and  lambs,  pigs,  geese, 
ducks,  apples,  plumbs,  /kc.  ^  also  the  tithe  herbage  for  unprofitable  cattle, 
within  the  townships  of  Warmfield  Heath  and  Kirkthorpe."   Two  other  ter- 
riers dated  in  1743,  and  1748,  were  also  read,  in  which  were  entries  to  the 
same  effect.    From  an  entry  made  in  the  before  mentioned  parpcbial  register, 
and  signed  by  a  former  vicar  of  the  name  of  Leake,  dated  1668,  which  v^ns 
also  read ;  it  appeared  that  the  vicar  in  that  year  gathered  hay  in  kind  of 
three  persons,  and  agreed  with  the  rest  at  1«.  4d,  and  U.  2d.  and  1«.  per 
acre :  but  by  an  interlineation,  which  appeared  to  be  written  by  a  different 
hand,  it  was  stated,  that  "  this  was  overruled  by  a  commission  in  the  exche- 
quer, and  brought  to  Sd.  per  acre."    Another  terrier  dated  in  1764,  after 
stating  to  the  same  effect  as  that  of  1716,  contained  the  following  notice  of 
the  modusei  there  mentioned,  and  this  memorandum,  viz.  '*  what  these  mo' 
dutea  are  founded  upon  is  not  known  at  present :  it  appears  by  a  memoran- 
dum entered  into  the  register  boMk  by  Mr.  John  Leake,  formerly  vicar,  that 
he  took  hay  in  kind  from  some  of  the  inhabitants  of  Warmfield  In  the  year 
1687, and  had  agreed  with  others  for  1|(.  2d.,  l«.4d., and  U.  per  acre;  but 
that  agreement  was  overruled  in  the  court  of  exchequer,  and  reduced  to  Bd. 
per  acre.*'  It  appeared  also  from  the  depositions  in  the  cause,  that  a  search 
had  been  made  amongst  the  records  of  the  court  for  the  commissioh  men- 
tioned in  the  memorandum,  but  that  it  had  not  been  found.    The  rest  of 

the 
(1)  BortoD's  MonasUcal  History  of  Yorkshire,  308. 
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1818.  the  plaihiilPs  evidence  eonsuted  of  ierrien  of  tiie  years  1770,  1777;  1781, 
DRAKB  1^80,  aod  1809,  all  of  whldi  were  to  the  saine  effect  with  that  of  the  year 
171#.  That  of  1809>  bowover,  odntained  io  addition  the  following  entry  e 
**  In  lien  of  tithe  wool  and  lamb,  there  has  been  paid'to  the  late  vicar  \d.  for 
^ch  fleece  of  wool,  M,  for  each  lamb,  and  2d.  for  each  nailch  cow.**  This 
terrier  was  not  feigned  by  the  vicar  3  and  many  of  the  inhabitants  who  signed 
it  were  defendants  to  -the  present  suit. 

>  Mr.  Dauncey  and  Mr.  Barber  for  the  defendants,  the  occupiers,  insisted, 
that  these  modvses  were  well  laid  in  the  answer,  and  sufficiently  established 
by  the  eviden9e.  Itl  support  of  the  modus  of  3d,  for  the  tithe  of  lamb  they 
cited  Beriie  vj  Beamant  (1),  iii  which  an  issue  had  t>eeo  directed  in  the  case 
of  a  similar  payment.  And  in  support  of  the  hay  moduses  they  cited  Hard- 
iHistle  V.  Smithion  (2),  Shekfen  v«  Montagne  (3),  Cooper  v.  Andrews  (4),  Starr 
V.  Trinitjf  College  (6),  and  Chaytor  v.  Trinity  College  (6). 
-  Mr.  Mariin  and  Mr.  Simpkinson  for  the  plaintiffs.  The  first  tiwdus  cannot 
be  objected  to,  supposing  the  evidence  be  suflScient  to  support  it.  As  (ar  aa 
the  parol  testimony  goes'  it  is  eertiiinly  established  ;  but  the  documentary 
evidence  disproves  the  immemoriality.  The  ecclesiastical  survey  notices  the 

*  tithe  of  hay,  and  s^ys  the  value  of  it  is  d«.  Now  thougli  a  survey  of  this 
kind  is  not  conclusive  as  to  the  value,  yet  it  proves  that  at  the  time  it  waa 
made,  the  tithes  were  paid  in  kiml :  if  not,  how  could  they  have  been  valued 
at  that  earn  >  This  applies,  with  still  greater  force,  to  the  Sharlston  nodus. 
The  endowment  also  statas  the  vicar  to  be  entitled  to  these  tithes.  The  first 
doubt  thrown  on  the  subject  is,  by  the  terrier  of  1710»  which  puts  it  in  the 
alternative.  But  we  shew  that  at  the  time  of  tbe  survey  it  was  impossible 
the  fuodus  could  have  existed  according  to  the  value  then  set  upon  the  tithe. 
It  appears  also  that  in  1608  the  vicar  actually  took  the  ti^e  in  kitfd  from 
some  of  the  inhabitants,  and  Compounded  with  others ;  and  in  1098  a  ter- 
rier is  entered  in  the  register  which  gives  the  vicar  all  tiie  tithe  of  faay>  and 
contains  no  notice  whatever  of  any  modus  t  in  that  respect  the  present  caae 
resembles  My  Hon  v.  Harris  (7).  With  respect  to  the  coromiesioii  saki  to 
have  been  issued  out  of  this  court,  it  is  to  be  presumed  that,'  if  any  such  had 
existed,  some  of  the  subsequent  terriers  would  have  noticed  k :  but  that  does 
not  rest  on  presumption }  the  records  of  the  court  have  been  searched,  and 
no  notice  of  such  a  proneeding  can  be  found.  But  allowing  the  utmoat 
force  to  this  entry,  respecting  the  commission  it  merely  eays,  that  the  court 
reduced  the  agreement  to  9d*  an  here,  and  establishes  nothing  in  favour  of 
the  defendants. 

With  respect  to  the  Sharlston  modus,  that  rests  on  different  grounds.  It 
is  laid  as  a  fnodus  payable  by  all  the  occupiers  of  leinds  in  the  township,  whe- 
ther they  grow  hay  or  not ;  so  that  any  persons  occupying  arable  land,  or 

'  any  other  land,  without  growii^  hay,  are  to  pay  this  modus.  Is  it  probable 
ench  an  agreement  could  ever  have  been  entered  into  }  But  supposing  the 
modus  to  be  well  laid,  the  nett  question  is,  is  it  well  proved  ?  With  reference 
to  this  modus,  the  ecclesiastical  survey  is  very  strong.  The  tithe  of  hay 
throughout  the  whole  parish  is  estimated  at  8t.  only ;  now  if  this  modus  had 
existed,  is  it  probable  the  commissioner  who  made  the  survey  would  ImTe 
fixed  the  value  of  th6  hay  at  so  small  a  iMtti  ?  But,  supposing  such  a  |>ay- 
ment  did  ^xist,  the  terriers  confine  tbe  modws  to  orofts ;  which  are  small  in^ 
closurea  contiguous  to  dwelling  houses.  The  defendants  should  have  shewn 
that  all  the  meadow  lands  in  the  town^p  were  formerly  ancient  crofts  : 
but  they  have  not  proved  tiiat  a  single  acfe  ever  Was  of  this  description. 

The  other  modmses  are  aH  parochial  *,  bat  they  afe  not  supported  by  the 
evidence,  since  all  the  terriers  giva  the  vicar  the  tithes  of  the  several  articles 
said  to  be  covered  by  them,  except  that  of  1800,  which  mentions  a  payment 
of  Id.  for  tithe  Wool,  and  8d.  for  VMob ;  bn«  that  terrier  is  Signed  only  by 

the 

(1)  2  Price,  303.    jfntet  p.  738.  9)  3  Anitr.  760.  Jhitet  p.  429. 

(2)  3Atk.  245.    jinte,p,96,  (6j  3  Anstr..84l.  ..Ai/^,  p.  4.17. 

(3)  Hob.  118.    ,^Hte^  vol.  1.  p.  248.  (7)  Wigtitw.  H  U  j^nte,  p.  602. 

(4)  Hob.  39.    ^Hte,  vol.  1.  p.  240. 
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the  cburchwiirdend  wtkd  iDhablUiiito^  and  only  mentions  the  payment  as  hav-  1818. 
ing  been  made  to  the  preeediag  viear :  it  is  in  fad  a  recognition  of  the  right  dbakb 
of  the  yicar  to  this  tithe  in  kincl>  and  it  is  signed  by  five  of  the  present  de* 
fendants. 

With  respect  to  the  modu^  of  d«f.  for  a  lamb,  it  is  not  denied  that  there 
are  cases  in  which  courts  of  equity  have  directed  issues  upon  iMdusm  of  Sd, 
for  a  lamb ;  but  there  are  many  cases  the  other  way.  Lord  Th ublow  is 
reported  to  have  said,  be  never  would  direct  an  issue  to  try  such  a  modus  as 
this.  Whefe  there  are  conflicting  cases,  the  court,  before  it  decides  to 
which  it  will  lean,  will  weigh  well  the  reasons  upon  whieh  those  decisions 
are  founded.  It  is  said  this  is  a  mere  question  of  fact,  and  that  all  questions 
of  that  nature  should  be  sent  to  a  jury»  That  proposition,  however,  ia  laid 
dotvn  too  broadly ;  courts  of  equity  have  the  power  of  deciding  upoii  ques* 
tions  of  fact  as  w^ll  as  courts  of  law  $  and  issues  are  only  directed  where,  in 
consequence  of  -doUbts  arising  from  conflicting  testimony,  courts  of  equity 
find  it  necessary  to  resort  to  that  mode  of  proceeding  for  their  own  inform* 
ation.  There  are  cases  in  which  Courts  of  law  have  acknowledged  the  au«> 
thority  of  conrts  of  equity  in  this  respect,  as  in  Pyke  v.  Dowling  (l)<  But 
Supposing  this  modus  were  to  be  sent  to  a  jury,  is  there  any  judge  who  . 
Would  not  feel  it  his  duty  to  tell  the  jury>  that  it  is  impossible  the  value  of 
a  lamb,  at  the  time  of  Richard  S.'s  return  from  the  holy  wan,  could  be 
&.  6d. }  In  Askew  v.  Green,  Lord  MANKfeas,  who  sat  in  this  court  when  it 
Vras  decided  that  a  modus  of  this  nature  should  be  sent  to  an  issue,  after- 
wards tried  the  cause ;  and  told  the  jury  that  it  was  impossible  such  a 
inodus  could  be  good  in  law,  and  directed  them  to  find  a  verdict  accord- 
ingly. 

[Lord  Chief  Baron.  The  case  of  AskeiA  v.  Qreen  was  a  very  particular 
case,  and  I  hope  it  will  dever  occur  again.  When  this  court  sends  a  case 
ibr  the  opinion  of  a  jury,  it  does  not  expect  it  to  be  sent  back  again  with 
the  opinion  of  the  judge ;  it  might  as  well  be  decided  here.  I  recollect  in  the 
case  of  Roine  v.  Smith,  which  occurred  on  the  northern  circuit,  Mr.  Justice 
Rooks  thought  a  modus  upon  which  an  Issue  had  \>een  directed  by  thiscouft 
was  illegal,  and  dh^cted  the  jury  accordingly  j  but  the  court,  upon  h  motkm 
for  a  new  trial,  sent  it  back  again,  saying,  they  did  not  want  the  opinion  of 
the  judge,  but  of  the  jury.} 

Mr.  Dauncey^  in  reply.  We  have  at  least  ten  good  Witnesses,  who  prove 
the  payment  of  these  moduses  as  far  back  as  living  memory  can  go.  They 
also  speak  of  reputation  amongst  former  occupiers,  whidi,  according  to  a 
late  case,  is  admissible  evidence.  In  the  case  of  Oakham  School,  the 
court  directed  an  issue  where  th^  payment  was  proved  ibr  thirty  years  only  > 
the  defendants  are  also  assisted  in  their  case  by  the  evidence  on  the  other 
side.  The  entry  in  the  register,  which  has  been  read  on  the  part  of  the 
vicar,  shews  that  an  attempt  was  made  by  Mr.  Leake  to  raise  the  payment 
which  was  meifectual ;  and  all  the  subsequent  terriers  recognlae  the  payment 
oftheSd.  With  respect  to  the  Sharlstonmodiii:  in /iardc(is#(ev.  SmUhsoni^), 
the  fnodus  was  laid  in  the  same  manner.  The  entry  in  the  ecclesiastical  sor* 
vey  noust  be  erroneous  -,  it  is  impossible  that  M  the  hay  in  the  parish  could 
be  worth  only  3«.  There  are  many  cases  in  which  the  courts  have  not  at- 
tended to  documents  of  this  description :  the  plaintiff's  own  evidenoe  proves 
that  the  payment  ot  6#.  was  made;  and  our  evidence  proves  that  it  was 
made  for  all  the  hay  in  the  township,  and  not  for  that  in  the  croffc  only.  It 
Is  quite  clear  the  terriers  are  not  correct,  since  they  differ  from  each  other, 
in  Mytton  v.  Harris  (3),  the  terriers  expressly  stated  the  tithe  to  be  payable 
in  kind.  At  all  events,  to  induce  the  court  to  decree  an  account,  the  vicar's 
cose  ought  to  be  perfectly  dear ;  but  here  it  is  very  doobtAd  ^  the  oomt, 
therefore,  will  direct  issues. 

Lord  Chief  Baron.   This  is  a  bill  filed  by  the  reV.  Mr.  Drake  against  Mr. 
*  Smith,  and  other  defendants,  for  several  species  of  tithes.    Lord  Westmore- 
land 

(1)  2  BUusk.  12S7.    Ante,  p.  34k  (S)  JiU§,  ^  M  (S)  ^ute,  p.  602. 
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land  has  been  made  a  party  to  the  suit,  as  owner  of  a  portion  of  the  tithes ;: 
but  there  is  no  case  made  out  against  him";  and  the  bill  must,  therefore,  be 
dismissed,  as  against  him,  with  costs. 

The  plaintifiP  claims  tithes  throughout  the  whole  parish  5  and  the  parish 
is  divided  into  four  townships,  three  of  which  are  in  the  occupation  of  some 
of  the  defendants,  and  those  defendants  set  up  a  modus  of  Sd.  per  acre  in  lieu, 
of  tithe  of  hay.  The  other  defendants  occupy  the  other  township  of  Sharl- 
ston,  and  insist  on  a  modus  of  6s,  for  the  tithe  of  hay  in  that  township.  AIL 
the  defendants  unite  in  insisting  on  three  parochial  modi/M*,  viz,  id.  for  every 
sheep  shorn  in  the  parish,  in  lieu  of  the  tithe  of  wool ;  Sd.  for  every  lamb  ; 
2d.  for  milch  cows ;  and  lOje/.  called  house  dues,  alleged  to  be  payable  in 
lieu  of  all  other  titheable  matters  grown  and  produced  in  the  parish.  1  have 
looked  through  the  evidence  with  all  the  care  I  could,  and  cannot  find  any 
instance  of  tithe  in  kind  having  been  rendered  for  any  of  these  articles.  The 
defendants  have  also  proved  the  money  payments  for  a  considerable  time 
back  i  consequently,  the  burthen  is  thrown  upon  the  plaintiff  of  getting  rid 
of  the  Impression  made  by  their  evidence. 

With  respect  to  the  Hd.  alleged  to  be  payable  for  the  tithe  of  hay  in  the 
townships  of  Warmfield,  Utoth,  and  Kirkthorpe,  it  is  said  that  the  ecclesi- 
astical survey  is  inconsistent  with  such  a  modus ;  and  certainly,  if  the  ecde^ 
siastical  survey  were  entitled  to  any  degree  of  credit,  I  should  incline  to  the 
same  opinion  ;  but  I  have  had  experience  enough  to  teach  me  that  no  great 
reliance  is  to  be  placed  on  documents  of  that  description.  The  parish  re- 
gister is  then  produced ;  it  is  not,  properly  speaking,  a  terrier,  but  a  book 
which,  being  kept  in  the  parish  chest,  and  the  property  of  all  the  parish- 
ioners, is  admissible  as  evidence  (1).  This  book  contains  an' entry  dated  in 
1693,  purporting  to  be  a  terrier ;  which  entry  says,  that  one  moiety  of  the 
tithe  of  com,  and  all  other  tithes,  great  and  small,  except  the  other  moiety 
of  corn  tithes,  belong  to  the  vicar.  If  1  pay  any  regard  to  the  subsequent 
documents,  I  cannot  say  that  this  document  is  entitled  to  that  weight  which 
the  counsel  for  the  plaintiff  have  given  to  it.  I  think  it  was  intended  merely 
to  mark  the  distribution  of  the  tithe,  and  not  the  manner  of  rendering  it ; 
and  that  if  any  presumption  qould  arise  from  it,  in  favour  of  the  vicar,  such 
presumption  would  be  overthrown  by  the  subsequent  instruments,  which-have 
been  produced.  In  addition  to  this,  there  is  in  the  same  book  an  entry  which 
completely  militates  against  such  a  presumption.  The  memorandum  which 
has  been  read,  after  mentioning  the  payments  for  the  tithe  of  hay,  saya, 
'^  those  sums  were  afterwards  reduced  to  Sd.  per  annum  :"  this  entry,  con- 
nected with  the  actual  payment  of  the  8(/.,  which  has  been  proved  for  so  long 
a  period,  forms  a  very  important  feature  in  the  case ;  the  vicar  himself  signs 
the  book,  and  calls  it  a  modus  for  tithe  of  hay.  It  is  evident,  therefore,  that 
it  was  a  modus;  for  he  calls  it  so  in  opposition  to  the  composition  stated  in 
the  book.  The  other  terriers  are  all  in  the  same  terms  with  that  of  1761, 
with  the  exception  of  the  memorandum  :  they  are  all  signed  by  the  vicar  and 
other  necessary  parties,  and  they  all  say  that  there  is  a  modus  of  Qd.  through- 
out these  townships  for  the  tithe  of  hay  $  and  this  8(/.  is  proved  to  have 
been  inveuiably  paid,  and  to  have  been  paid  as  a  modus.  An  issue  must, 
therefore,  be  directed  as  to  this  modus* 

With  respect  to  the  modus  of  d«.  alleged  to  be  payable  for  Sharlstou,  that 
stands  upon  a  different  ground.  The  defendants,  by  their  evidence,'Certainly 
make  out  a  good  primd  fade  case  5  but,  according  to  their  case,  the  5«.  is 
payable  for  all  the  hay  in  the  township.  The  terriers,  however,  confine  it 
to  hay  grown  in  the  crofts.  These  instruments  must  be  considered  as  de- 
claratory of  the  vicar's  right :  they  are  as  correct  in  point  of  form  as  any 
terriers  I  ever  saw^  and  constitute  a  complete  chain  of  evidence  from  1716 

to 

(1)  The  prodoction  of  this  book  as  evi-  paroclnd  nature  of  this  book,  and  iU  anti- 

dence  was  objected  to  by  the  defendants,  qiiity  and  custody,  made  it  eridcnce  $  and, 

on  tlie  ground  that  entries  in  such  a  book  by  the  Lord  Cbief  Baron  being  of  that  opinioD, 

a  vicar,  and  coining  out  of  bis  own  posses-  ovemilcd  the  objection  and  received  the 

•ion,  could  not  bind  his  parishioners.    On  eridcnoe*    See  5  Fricc,  373«, . 
the  other  band,  it  was  said,  that  the  public 
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to  tdOO.  There  is  no  mention  of  this  payment  of  .df.  in  the  entry  in  the  1816. 
register;  th^  first  mention  of  it  that  occars  is  inHhe  terrier  of  1710 ;  it  is  obakc 
there  said  that  o»,  is  payable  for  all  the  hay  in  their  crofts,  but  nothing  is 
said  about  hay  growing  elsewhere.  That  certainly  confines  the  payment  to 
hay  grown  in  crofts.  It  is  obseryable,  that  the  first  payment  of  8d.  is  pay- 
able for  all  the  hay  in  the  other  township,  but  here  it  is  limited  to  the  crofts ; 
all  the  other  terriers  ace  in  the  same  form.  I  am  convinced,  therefore,  that 
thb  payment  of  5«.  is  applicable  only  to  hay  grown  in  crofts.  The  terriers 
also  state  a  non  decimando  as  U\the  rest  of  the  hay,  and  that  renders  the  case 
more  clear.  For  these  reasons  I  think  this  modus  cannot  be  supported,  and 
I  most  decree  an  account  of  the  tithe  of  hay  in  Sbarlston. 

The  other  payments  set  up  by  the  defendants  are  parochial.  Except  those 
called  the  house  dues,  whicli  are  payable  at  Easter,  they  are  all  laid  as  pay- 
able at  Lammas.  The  parol  evidence  supports  these  payments  5  and  so  do 
the  receipts,  but  they  are  certainly  of  miodern  date.  Here  also  we  must  re- 
fer to  the  terriers  :  that  of  171G  is  negative  evidence  of  the  non-existence  of 
these  moduses,  for  it  mentions  wool,  lambs,  pigs,  geese,  ducks,  apples^ 
plums^  &c.  as  part  of  the  tithes  due  to  the  vicar.  I  never  saw  any  terrier 
which  mentioned  the  tithes  of  particular  articles  as  being  payable,  unless  the 
tithes  of  those  articles  were  payable  in  kind.  The  terrier  of  1710  is  fol- 
lowed by  others  all  in  precisely  the  same  words,  and  all  signed  by  the 
dinrchwardens  and  principal  inhabitants.  The  terrier  of  1809  is  a  written 
declaration  by  the  parish  that  the  vicar  is  entitled.  It  is  voluntary  on  the 
part  of  the  parish,  the  vicar  not  having  signed  it.  The  entry  in  this  terrier 
respec^ting  the  payments  to  the  late  vicar,  in  lieu  of  the  tithe  of  wool,  &c.  is 
a  strong  declaration  of  the  vicar *8  right  to  the  tithes  in  kind,  since  it  affords 
a  clear  explanation  of  the  origin  of  the  money  payments,  and  shews  that 
they  were  made  in  consequence  of  some  arrangement  with  the  former  vicar. 
This  circumstance  is  very  strong  indeed  ;  and,  connected  with  the  other  ter- 
riers, which  are  equally  strong,  operate,  I  think,  as  a  complete  declaration 
of  the  right  of  the  vicar  to  the  tithes  of  these  articles  iii  kind.  As  to  the 
payment  of  the  I0\d„  that  covers  several  matters  mentioned  in  the  terriers, 
in  addition  to  which  tliere  is  no  allusion  in  any  of  them,  as.  to  any  of  the 
small  tithes  being  covered  by  these  payments.  I  think,  therefore,  these 
moduses  cannot  be  supported,  and  that  there  must  be  an  account  taken  of  the 
matters  alleged  to  be  covered  by  them. 

I  have  been  very  much  pressed  as  to  the  modus  for  lambs  ;  but  have  no 
difficulty  in  declaring  my  firm  opinion  to  be,  that  a  court  of  equity  is  as 
much  bound  to  decide  on  questions  of  &ct  as  a  jury ;  and,  therefore.  If  I 
were  to  see  a  payment  attempted  to  be  set  up  of  Is,  for  a  lamb,  I  should 
feel  bound  to  decide  that  it  is  a  rank  payment.  With  respect,  however,  to 
the  present  modus,  I  must  say»  that  although  my  private  opinion  may  be  that 
it  is  rank,  yet  I  must  send  it  to  a  jury,  and  1  will  tell  yon  why  -.—when  I  see 
a  modus  oi  3d.  for  a  lamb,  1  know  that  was  a  great  price  at  the  period  when 
this  must  be  supposed  to  have  originated ;  yet  still  it  is  not  such  a  price  as 
may  uot  have  been  given  for  it  at  that  time.  There  is  a  great  difliculty 
in  ascertaining  what  the  value  of  any  particular  article  was  at  the  time  of 
Richard  2.  The  value  of  a  lamb  may  have  been  different  in  different  parts 
of  the  kingdom,  as  is  the  case  at  the  present  day.  Although  the  price  is 
certainly  large  for  that  period  yet  it  is  not  so  large  but  that  it  is  possible  & 
lamb  may  in  some  places  have  produced  that  sum ;  and  therefore  the  best 
way  is  to  leave  it  to  a  jury,  who  from  reference  to  the  state  of  cultivation, 
or  of  luxury  at  the  time,  inay  have  much  better  opportunities  of  ascertain- 
ing the  fact  than  I  can  have  at  this  moment. 

Lict  there  be  a  decree  for  an  account  with  costs,  as  to  all  the  titheable 
matters  prayed  by  the  bill,  except  hay  in  the  townslu'ps  of  Warmfield  Heath 
and  Kirkthorpe,  respecting  which  there  must  be  an  issue  to  try  the  modus 
set  tp  by  the  answer. 

H.  58 
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^^}^  H.  58  Geo.  3,     1818.    Scacc. 

lOM  Feb.  ^^  /Fhe^fdale  r,  Milbum  and  others.     [5  Price,  486.] 

A  measure  of  HpHE  plaiatlff  was  lessee  of  the  impropriate  rectory  of  Cumwhitton, 
oatmeal  in  lieu  -L  (Comberland,)  under  the  dean  and  chapter  of  Carlisle^  and  he  had 
of  the  tithe  of     filed  this  bill  for  an  account  of  tithes. 

faTgSod  S^°'  '^^^  plaintiff  had  filed  a  similar  bill  in  1809  for  the  same  object,  against 
c&M.  Where  other  occupiers.  They  pleaded  the  same  modus  -,  but  the  court,  on  that  oc- 
tithe  of  corn  casion,  decreed  an  account,  (without  prejudice  to  the  defence  in  any  future 
has  never  with-  g^jt,)  because  they  had  not  properly  laid  the  modu9,  in  having  stated  it  to 
b^^payableia  ^®  payable  "  by  certain  occupiers,"  without  shewing  more  particularly  by 
a  pariah,  and  a    whom  it  was  payable. 

contributory  Those  defendants  then  filed  a  cross-bill,  to  establish  the  same  modtA 

payment  ex-  against  the  plaintiff,  as  lessee,  and  the  dean  and  chapter  of  Carlisle,  as  im- 
wholc°pa^h,  propriate  rectors  of  the  parish  5  but  that  bill  the  Lord  Chief  Baron  ordered 
is  paid  by  cer-  ^  stand  oyer,  (giving  liberty  to  amend,  on  paying  the  costs  of  4he  day,)  for 
tain,  though  defect  of  proper  parties,  the  ordinary  (the  bishop  of  Carlisle)  not  having 
not  all,  of  the     been  made  a  defendant. 

owners  *J*™*  The  present  defendants  set  up  a  parochial  modus  of  fifteen  eskeps  of  oat  or 
esutes,  the  havermeal,  payable  yearly,  on  or  about  the  1st  June,  to  the  rector,  &e.  ia 
question  whe-  lieu  of  the  tithes  of  com  and  grain,  by  the  several  and  respective  occupiers 
ther  it  is  a  farm  of  lands  within  the  parish  of  Cumwhitton.  And  they  further  stated,  that  for 
or  district  WW-  ^y^e  convenience  of  the  several  occupiers,  the  eSkeps  had  been  apportioned 
toanTssue.  *°  Certain  shares  amongst  themselves,  by  agreement,  but  that  the  rector 
An  answer,  by  was  entitled  to  resort  to  any  of  the  occupiers  for  payment, 
a  former  rec-  Tlie  plaintiff  endeavoured,  by  old  leases  of  th^  tithes,  reserving  to  the  rtc^ 
Sla  to*  ^t\  *^"  *  *^®°*  of  fifteen  eskeps  of  meal,  and  other  evidence,  to  shew  that  the 
blish  a  modui  fifteen  eskeps  of  oatmeal  were  paid,  not  as  tithe  to  the  rectors,  biit  as  renf, 
of  a  certain  *  in  consequence  of  an  understanding  between  their  lessee  and  the  occupiers, 
measure  of  producing  a  contributory  arrangement,  conformable  with  such  payment ; 
meal,  as  to  one  qj.  jf  ^j^^^  were  not  SO,  that  it  was  at  most  a  fgLnn-modus,  covering  only  the 
tinff^that"the  respective  farms  of  the  several  contributors,  and  not  a  payment  in  lieu  of  the 
pansh  is  ex-  tithe  of  com  of  the  whole  parish.  And  in  support  of  that  part  of  his  case, 
cmpt,  in  con-  shewed,  that  there  were  several  farms  which  did  not  bear  any  part  of  the 
sideration  of  contribution  towards  the  payment  j  and  he  contended,  that  if  they  were 
f  rmcal"b^no^  ^arm->wo</tt«e*,  they  did  not  cover  any  other  part  of  the  parish  than  the  par- 
only  admWible  ticular  farms,  nor  any  part  of  the  newly  inclosed  lands  belonging  to  the 
but  strong  eri-  farms  inclosed  under  the  80  Geo.  3.  as  held  in  Moncaster  v.  Watson  (1). 
deuce  to  prove  The  defendants,  on  the  other  hand,  proved  general  non-payment  of  the 
a  district  mo-  tithes  :  and  they  ffave  in  evidence  the  answer  of  the  dean  and  chapter  in  a 
laid*  to  be  pay-  ^^^^  instituted  against  them  in  this  court  m  the  8d  James  2.  by  John  Bird, 
able  by  **  cer-  Owner  and  occupier  of  an  estate  in  the  parish,  to  establish  a  modus  of  three 
tain  occupi-  ^  bushels  of  oatmcftl  In  lieu  of  all  tithes.  In  that  answer  was  the  following 
*"»!'  '^"S*^^^  passage :  '•  These  defendants  say,  that  the  tithe  of  wool  and  lamb,  calves. 
In  a  bu"  to^es^  foals,  pigs  and  geese,  and  all  other  mixed  and  small  tithes,  are  due  and  pray- 
tablish  a  modus  able  in  kind  by  the  said  parishioners ;  but  as  for  prsedial  tithes,  they  do  be* 
against  a  dean  Heve  that  they  are  payable  and  paid  yearly  by  the  parishioners,  in  general 
and  chapter,  as  certain  measures  of  meal,  (to  wit)  fifteen  eskeps  of  oatmeal  for  and  in  lieu 
dinary  uid  pa~  ^^  ^^^  ^*^^  ^^  ^®"*  ^^^  gTBin  growing  within  the  said  parish,  and  that  the 
tron  are  ncces-  Complainant,  for  his  particular  part  and  proportion  thereof,  does  pay  three 
sary  parties.       bushels  of  meal,  or  thereabouts,  yearly,  for  his  tithe  of  corn  and  grain  • 

but  these  defendants  know  not,  nor  do  believe  that  the  said  oatmeal  was 
ever  paid  by  the  complainant  or  his  ancestors,  or  accepted  and  received  by 
these  defendants  and  their  predecessors,  (n  foil  of  all  tithes  for  the  said  mes* 
suage  and  tenement  as  m  the  bill  is  suggested,  but  only  as  a  tiiodtts  (br  and 
in  lieu  of  the  tithe  of  com  and  grain  as  aforesaid."  The  counsel  for  the  de-^ 
fendants  also  adverted  to  the  local  case  of  Sewell  v.  The  Deem  and  Chapter  of 
Carlisle  (2)^  in  which  thismodiw  was  recognized  as  being  a  well-known  8ab'>> 

Bistmg 
(1)  3  Burr.  1375.    jfnte,  p.  197.  (2)  1  Wood's  Decnses,  139. 
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sis^ng  modus:  aod  they  contended,  that  this  was  a  parochial  modus,  and 
tiierefore  covered  the  newly-inclosed,  a^  well  as  the  old  inclosed  lands  al- 
lotted to  the  farms.     SttfdeweU  v.  Terry  (I),  Bishop  v.  Chichester  (2), 

The  discussion  of  this  case  occupied  several  days,  and  the  admission  of 
the  answer  in  the  cause  of  Bird  v.  The  Dean  and  Chapter  of  Carlisle,  as  evi- 
dence in  this  causci  was  stroagly  objected  tp^  on  the  ground  that  the  deaik 
and  chapter  of  that  day  could  not  bind  their  suceessors  by  any  admissions } 
that  there  did  not  appear  to  have  been  any  decree  in  the  cause  ;  and  that 
the  bill,  in  answer  to  which'  it  had  been  put  kk,  had  only  set  up  a  farm- 
modus ;  but  the  lord  chief  baron  admitted  it ;  and  the  questions  ultimately 
resolved  themselves  into  that  on  the  corn-modus, 

Richards,  Lord  Chief  Baroa,  now  gave  judgment — It  is  admitted  that  all 
titheable  matters  arc  .payable  in  kind,  except  cai*n  and  grain }  with  the  ex- 
oeptioja  of  that,  therefore^  there  must  be  a  decree  for  an  account  of  all  the 
Uthes  sought  by  the  bill.  [His  lordship  then  stated  the  particulars  of  the 
claim  in  that  respect,  and  the  defence  set  up.]  The  objections  which  werei 
made  tq  the  legidity  of  that  mode  of  commutation  (the  eskeps  of.  oatmeal) 
were  not. very  earnestly  pressed^  and  no  case  was  cited  against  it.  The  only 
questioa  therefore  is,  whether  the  contract  is  sufficiently  ancient^  and  whe- 
ther At  is  borne  out  by  the  evidence. 

It  has  certainly  been  proved  satisfactorily^  that  no  tithe  in  kind  has  ever 
been  paid  ia  this  parish  for  corn  as  far  as  memory  can  reach.    The  mode 
of  rexidering  the  payment  anciently  is  not  very  accurately  ^described,  nor  is 
there  any  account  of  its  origin  given  even  by  evidence  of  reputation,  nor  any 
explanation  of  the  reason  of  the  render,  unless  it  were  in  lieu  of  tithes.    AU 
other  tithes  are  payable  in  kind :  it  must,  therefore,  have  had  relation  to  the 
tithe  of  corn.    I  have  no  difficulty  in  saying,  that  I  feel  considerable  embar«^ 
rsssment  on.  the  evidence  which  has  been  given.     The  observations  which; 
have  been  made  on  it  deserve  much  attention,  an.d  J.  cannot  see  any  thii^ 
which  enables  me  to  say,  whether  the  payment  has  been  made  as  a  modus, 
or  whether,  if  it  were,  it  hits  been  payable  foi*  the  whole  of  the  parish,  or 
only  for  parts  of  it.     But  the  answer  which  has  been  read  relieves  me.  from 
great  part  of  the  difficulty.  [His  lordship  read  the  passage  already  extracted.} 
That  is  clearly  a  very  extensive  and  general  admission.     Whether  the  de- 
fendants were  well  advised  or  not,  in  so  answering,  I  do  not  pretend  to  say ; 
but  after  that  admission  it  is  impossible  that  I  can  decree'  an  account  of  the 
particular  tithCj  unless  the  plaintiff  take  an  issue,  and  that  shall  be  found  in 
his  fhvour. 
The  following  issue  (3)  was  therefore  ordered  :-^ Whether  from  time, 
&c.  there  have  been,  and  was  then  payable  to  the  rector,  &c.  by  the 
several  and  respective  occupiers,  &c.  fifteen  eskeps,  &c.  as  a  parochial 
modus  or  prescriptive  payment,  for  the  tithes  of  corn,  &c.  on  all  the 
lands,  as  well  old  inclosures  as  new. 
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(1)  1  Vet.  115.   ^•i/0»p.ll8. 

(2)  Po$i^  jidi. 

(3)  Ou  tlie  trial  of  th^  isBue»  Mr.  i. 
Baklbt  laid  great  stress,  in  direaing  tki« 
jiu7»  on  xh»  evidcnoeof  the  answer,  (obwrr- 
iof  tbat  it  was  mach  stronger  (ban  if  it  had 


betn  merely  the  answer  of  an  individual, 
and  that  it  was  put  in  at  a  time  when  the 
rector's  rights  were  much  more  capable  of 
proof})  as  being  very  cogent  testimony 
against  the  defendants  on  Ihis  issue. 


1818. 

DE  WHELP- 
DA  LK 
«. 
MILBURN. 


M.  41 


896  TITHE  CASES. 

iJ^  H.  68  0CO.3.     1818.    Scacc. 

jjj^^.  Jenkitisan  v.  lloyston.     [6  Price,  495.]     Dan.  121. 

The  patron  and  HPHE  plaintiflf  filed  the  present  bill,  claiming  as  rector  of  Leverington, 
ordinary  are  -^  (Cambridgeshire^)  all  the  great  and  small  tithes  in  kind,  against  the 
necessary  par-     defendants  (occupiers),  for  an  account  of  the  tithe  of  hay,  artificial  grasses, 

**?  !?.*!. ^^'^^  ^  and  fodder,  taken  from  the  lands  in  their  respective  occupations,  and  of 
estabhsh  Btno-         .  _.  ii  <i'*L^    *!_       •  >  j 

ilus:  and  there-  ''^*^'^^"8  snlall  tithes  therem  enumerated. 

fore  where  the  l^c  defendants  admitted  the  plaintifiTs  title  to  the  tithes  sought,  or  to  cer- 
defendanu  to  a  tain  moduses,  compositions,  apd  payments,  in  lieu  thereof.  The  answer  then 
!**".  ^?^^^^^  stated,  that  by  custom  at  Easter  every  householder  and  inhabitant  within  the 
rend  nJtdu^u'  P^^'^^  ^^  ^^  resort  to  the  church  or  parsonage-house,  and  there  to  reckon  and 
and  customs,  pay  the  following  moduses.  For  grounds  mown  between  the  sea -dyke  and  cat- 
eyidentlybad  tie-dyke,  2(/.  the  acre,  and  in  Pianefield,  Ijd.  the  acre.  Item.  For  all  the 
in  tbemsclir^,  grounds  mown  between  the  high  fen-dyke  and  cattle-dyke,  Irf.  the  acre,  for 
been^esuMish.  ^"dln  l»eu  <>f  all  hay  grown  and  cut  within  the  said  places.  Item.  For  every 
ed  many  years*  foal.  It/,  for  every  milch  COW,  2<f.  and  for  every  heckforth  or  heifer  that  had 
before  by  a  de-  but  one  calf  1  r/.,  for  and  in  lieu  of  milk  and  all  profit  arising  by  such  cow  heifer 
^  h°d  ""^*  ^  except  the  calf.  Item.  Calves,  in  kind,  to  be  delivered  at  the  will  of  the  owner, 
tronud  ordi-  ^^^^  ^^^  were  three  weeks  old,  and  at  such  time  of  the  year  as  the  owner 
nary  were  not  might  think  best  to  spare  them,  not  hindering  his  breed,  the  parson,  if  he  de- 
parties,  the  layed  the  fetching,  to  pay  for  the  keeping.  Item.  Lambs,  in  their  kind,  to  be 
court  held  that  delivered  the  first  day  of  May,  and  if  any  person  had  under  seven  lambs,  to  pay 
™^^  ^t^  d-  ^^^  every  lamb  a  halfpenny,  and  if  he  had  seven  lambs  and  under  ten,  he  was 
ing,and  decreed  ^^  V^Y  ^^^e  lamb,  and  to  be  allowed  for  every  lamb,  that  wanted  of  the  ten  a 
an  account  of  halfpenny,  and  so  likewise  for  any  odd  number  of  lambs,  and  so  likewise  for 
the  tithes.  calves.  But  that  if  any  person  had  under  seven  calves,  or  an  odd  num- 
MU^^tith*^  her  of  calves  under  seven,  and  sold  any  of  them  to  the  butdier,  be  was  to 
of  a  district-^'  P^l  ^  ^^®  parson  the  tenth  part  of  the  money  which  they  were  sold  for  (1) : 

modus,  where  and 

the  defendants  do  not  state  on  the  record,  and 4>rove  by  evidence  an  occupation  In  Jthe  distrist,  fails. 

A  custom  (to  pay)  for  every  foal  1</. ;  for  eyery  milch  cow  2d. ;  and  for  every  heckforth,  or  heifer,  that 
had  had  but  one  calf,  1^  for  and  in  lieu  of  milk,  and  all  prtj/it  arUiMg  by  such  caw  sir  he\ftr,  except  the  calf^ 
good,  notwithstanding  it  be  not  accurately  laid,  the  redundant  words  at  the  end  being  rejected  as  surplusage. 

Calves,  in  kind,  to  be  deliverDd  at  the  will  of  the  owner,  after  they  were  three  weeks  old,  and  at  such  time 
of  the  year  as  the  owner  might  think  best  to  spare  them,  not  hindering  his  breed ;  the  parson,  if  he  delayed 
the  fetching,  to  pay  for  the  keeping.  Pigs,  in  their  kind,  to  be  delivered  at  the  will  of  the  owner,  after  they 
are  nine  days  old;  and  if  the  parson  delayed  to  fetch  them,  to  pay  for  the  keeping  afterwards,  as  reason 
should  require  or  the  parties  could  agree— 4iad,  for  uncertainty  and  unreasonableness—being  vitiated  by  the 
qualifications  of  the  delivery  at  will,  and  the  parson  to  pay  for  the  keep  until  delivered. 

Lambs,  in  their  kind,  to  be  deliyered  the  1st  day  of  May ;  and  if  under  seven,  to  pay  for  every  lamb  a  half- 
penny ;  and  if  seven  lambs,  and  under  ten,  to  pay  one  Iamb,  and  to  be  allowed  for  every  lamb  that  wanted 
of  the  ten  a  halfpenny ;  and  so  likewise  for  any  odd  number  of  lambs  <  and  su  likewise  fm:  calves :  but  that 
if  any  person  had  under  seven  calves,  or  an  odd  niunber  of  calves  under  seven,  and  sold  any  of  them  to  the 
butcher,  he  was  to  pay  to  the  parson  the  tenth  part  of  the  money  which  they  were  sold  for ;  and  that  tithe 
of  lambs  was  to  be  paid  in  kind,  as  well  those  that  fell  after  as  those  that  fell  before  the  1st  of  May, 
respect  being  always  had  to  the  number  of  lambs,  according  and  pursuant  to  the  above  prescription  or 
modes,  save  that  those  that  fell  after  May- day  were  to  be  kept  by  the  owner  until  a  montii  old,  and  if  longer 
he  was  to  be  paid  for  keeping ;  and  so  of  lambs  that  fell  within  a  month  before  May-day,  which  were  to  be 
kept  by  the  owner  until  a  month  old,  and  if  longer,  he  was  to  be  paid  for  keeping,  bad,  because  nnintelligibly 
laid,  and  bincUng  the  parson  to  pay  for  keeping  the  tithe  ammal  beyond  a  monUi  old.  The  fanner  is  in  ge- 
neral bound  to  keep  it  till  it  be  able  to  live  without  the  mother :  but  an  established  custom  may  vary  the  role. 

Geese  and  pigs,  m  kind,  to  be  delivered  before  Midsummer ;  and  if  any  person  should  have  under  seven 
pigs  or  geese,  for  every  pig  or  goose  a  halfpenny ;  and  if  he  should  have  seven,  and  under  ten,  to  pay  one, 
and  to  be  allowed  for  them  that  wanted  of  ten  a  halfpenny  a-piece  for  every  one,  and  so  for  any  odd  numb^ 
of  pigs  or  geese— good. 

Wool :  the  tenth  stone  or  tenth  pound  to  be  paid  presently  after  the  sheep  were  clipped ;  and  If  any  person 
ahonld  sell  sheep  after  Candlemas,  and  before  dipping,  to  pay  for  the  wool,  for  every  sheep  lif.,  if  lie  sold 
them  out  of  the  parish,— good.  Hemp  and  femble,  the  tenth  sheaf,  when  it  was  pulled,  withered,  and  threalied; 
and  that  the  widiering  and  threshing  of  hemp  and  femble,  was  to  be  considered,  deemed,  and  taken,  for  and 
in  lien  of  the  seed— good.  Rape-seed,  the  tenth  bushel,  ready  dressed,  the  parson  allowing  for  the  drenine: 
id.  the  bushel, — ^bad,  for  omi«sionof  any  smaller  quantity.  For  onion-seed  the  tenth  bed,  if  more  than  half 
a  pound  sown ;  for  less,  none — ^bad.  For  every  acre  of  reed-ground  hooken,  eropt,  or  mown  in  Uie  year, 
lif.— good.  Eggs :  for  every  hen  or  duck  two  eggp ;  and  for  every  cock  or  drake,  either  of  them,  three 
eggs, — bad.  The  inhabitants  to  pay  the  parson  yearly,  for  every  acre  of  fed  ground  in  the  pariah,  for  herb* 
age  Id  or  the  fiUl,  at  the  parson's  election,— bad. 

^    .  (1)  Vide  Leaihes  v.  JVevn'f/,  4  Price,  874 «      4  Price,  405-6  ;  We,  p.  8S4. 
stnte,  p.  841  ;    and  Lsiyng  V.  Yarboreugh, 
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uid  tlfat  tithe  of  Uunba  was  to  be  paid  in  kind,  as  well  those  tbi^  fell  after  as         1B18. 
those  that  fell  before  the  first  of  May,  respect  being  always  had  to  the  duin«      jenkimson 
ber  of  lambs,  accordiogand  parsoantto  the  above  prescription  of[  modus, 
save  that  those  thatieU  after  May-day  were  to  be  kept  by  the  owner  until 
a  month  old,  and  if  longer,  he  was  to  be  paid  for  keeping  ^  and  so  of  Lambs 
that  fell  within  a  month  before  May-day,  which  were  to  be  kept  by  the  owner 
until  a  month  old,  and  if  long^  he  was  to  be  paid  for  keeping.    Item.  Pigs 
in  their  kind,  to  be  delivered  at  the  will  of  the  owner,  after  they  were  nine 
days  old,  and  if  the  parson  delayed  to  fetch  them,  he  was  to  pay  for  the  keep* 
ing  afterwards,  as  reason  shooLd  require  or  the  parties  ooold  airree.    IteuK 
Geese  in  their  kind,  to  be  delivered  before  Midsummer,  and  if  any  person 
shoiild  have  under  seven  pigs  or  geese,  he  was  to  pay  for  every  pig  or  goose 
a  halfpenny ;  and  if  he  should  have  seven  and  under  ten,  he  was  to  pay  one^ 
and  to  be  allowed  fur  them  that  wanted  of  ten  a  halQ>enny  a  piece  for  every 
one,  and  so  for  any  odd  number  of  pigs  or  geese.  (Certain  Easter  oflferings.) 
Item.    Bees  :  for  every  stock  driven  or  smothered,  whereof  profit  is  taken, 
2dL     Item.  Wool :  the  tenth  stone  or  tenth  pound,  to  be  paid  presently  af- 
ter the  sheep  were  clipped,  and  if  any  person  should  sell  sheep  after  Candle* 
mas,  and  before  dipping,  to  pay  for  the  woqI/  for  every  sheep  Id.  if  he  sold 
them  out  of  the  parish.    Item.    Com :  if  it  be  bound,  the  tenth  sheaf,  and 
if  it  be  loose,  the  tenth  shock,  but  which  custom  is  done  away  by  act  of  parlia- 
ment.   Hemp  and  femble  s  the  tenth  sheaf  when  it  was  pulled,  withered, 
and  threshed,  and  that  the  withering  and  threshing  of  hemp  and  femble  wa^ 
to  be  construed,  deemed,  and  taken,  for  and  in  lieu  of  the  seed.    Item. 
Rape-seed :  the  tenth  bushel  ready  dressed,  the  parson  allowing  for  the 
dressing  Id.  the  bushel.   Item.  Wood :  the  tenth  tree  when  it  was  felled,  of 
twenty  years  growth  or  under,  which  twenty  years,  if  never  felled  before, 
were  to  be  reckoned  firom  the  first  planting,  but  if  felled  before,  from  the 
last  felling  thereof,  (but  which  custom  was  done  away  by  act  of  parliament). 
For  flax  :  the  tenth  pottle,  when  watered  and  bleached,  but  which  custom 
defendants  waive.  For  onion  seed :  the  tenth  bed/  if  more  than  half  a  pound 
sown;  for  less,  none.   Item.  For  every  acre  of  reed-ground  that  was  hooken, 
eropt,  ormown  in  the  year.  Id.    Item.  At  Easter  tithe  eggs :  for  every  hen 
or  duck  two  eggs,  and  for  every  cock  or  drake,  either  of  them,  three  eggs. 
Item.    The  inluibitants  to  pay  to  the  parson  yearly,  for  every  acre  of  fen 
ground  in  the  parish,  (Throckenholt  not  included,)  for  herbage  Id.  or  the 
fall,  at  the  parson's  dection ;  for  every  dove-house  6d» ;  for  every  house 
having  an  orchard  or  cherry-ground,  so  as  it  was  above  half  an  acre  of  land, 
!«•  i  for  every  acre  of  new-improved  ground  in  the  marsh  or  fen, which  should 
be  mown,  2d,  and  for  every  such  acre  fed  there  id,  or  the  fall,  at  the  elec- 
tion of  the  parson.    (Grounds  sown  with  clover,  and  such  like  seed,  for  the 
use  and  purpose  of  feeding  horses,  sheep,  or  beast,  neat  or  profitable,  to  be 
accounted  as  feeding  land  and  not  otherwise.)     And  in  case  the  parson 
should  take  the  faU,  then  in  such  year  he  was  not  to  have  the  penny  the  acre 
herbage,  neither  k»  the  old  grounds  or  in  the  new-improved  grounds.    That 
tithe  of  cole-seed,  mustard-seed,  and  turnip-seed,  upon  lands  tilled,  plowed, 
or  sown,  or  ordered  to  that  purpose,  was  to  be  paid  in  the  same  manner  and 
proportion  as  rape-seed  was  laid  to  be  payable.    That  madder,  being  a  new 
unprovement,  was  to  be  paid  in  kind.   That  for  every  mill  for  the  grinding 
of  com  within  the  said  parish,  such  modus  or  payment  to  be  paid  therefore, 
as  was  and  had  been  theretofore  paid  for  the  same,  due  notice  to  be  given  to 
the  minister  to  take  his  tithes  before  com  carried  off  the  premises  -,  that  by 
the  word  '  fall*  was  meant  the  profit  of  the  particular  tithe,  which  the  incum- 
bent might  ta&e  as  above,  abating  the  penny  an  acre,  whether  fed  with  pro- 
fitable or  unprofitable  cattle  i  the  clergyman  to  take  either  at  his  choice,  but 
not  both.     (Other  personal  dues,  to  be  paid  as  theretofore.)     Item.  Every 
stranger  occupying  any  fjpedings,  grounds,  or  pasture,  was  to  pay  the  same 
aipreage  for  the  grounds,  or  pasture  for  herbaee,  after  the  custom  of  the 
fleld,  as  the  inhrtttawts  pi^  for  mmmm.  gEouno  or  tha  fidl,  at  the  parson's 
choice, 
vol..  II.  3  M  The 
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1816.  '  The  answer  then  stated,  that  the  defendan^  had  aaiiexed  thereto,  hj  way 
JBNKiKsoN  of  schedule,  a  map  or  plan,  wherehi  were  ^hewn  and  disiingoished  the  gronndj^ 
ifoYsToii.  ^^®^^i>  aea-dyke  and  cattle-dyke—- the  groonds  in  Flanefidd^tbe  grounds 
between  the  high  feb-dyke  and  cattle-dyke— the  grounds  in  Throckenholt; 
and  the  new-improved  grounds  in  the  marsh  and  fen  tbereia-before  men- 
tioned, with  the  qnantities  and  boundaries  thereof  respectively. 

To  prove  these  payments  set  up  as  nu>dit9e$,  the  defendants  produced  re- 
ceipts and  books  of  the  farmer  recton,  which  tvlXy  established  that  part  of 
Uieir  case.    They  also  produced  a  document  which  they  urged  as  being  con- 
clusive of  this  question  in  their  fiivour.    It  was  a  decree  of  this  court  made 
in  a  suit  instituted  by  an  occupier,  in  the  year  16M,  against  the  then  rector 
'{Swaint  v.  Peme)  (I),  for  the  purpose  of  establishing  a  sort  of  convehtiou^ 
terrier  of  alleged  moduses  and  customs^of  tithing  throughout  the  parish,  with 
a  view  to  fixing,   by  the  sanction  of  the  court,  a  certain  rate  or  custom  of 
tithing  between  the  rector  and  the  parish,  m  termination  of  long-continued 
disputes  betwtsen  them,  founded  on  former  agreements  entered  into  between 
both  parties.     The  plaintiffs  in  tha^  suit  were  the  parishioners  and  inhabi- 
tants of  the  p2u*ish,  and  the  rector  was  defendant.    The  bill  recited  thevarip 
bus  customs  of  tithing  (as  set  forth  in  the  present  answer,  concludmg  with 
the  modus  for  ^gs),  as  prevailing  in  (he  parish' (referring  to  reckoning  book^, 
as  they  were  called,  of  former  parsons),  and  tiiat  about  the  year  mi,  divers 
differences  about  such  customs  had  happened.  Which  by  the  mediation  of 
ih6  judge  of  the  Isle  of  Ely,  and  several  justices,  had  been  accommodated  and 
reduced  to  writing,  and  signed  :  that  About  i^Sl,  the  defendant  had  endea- 
voured to  overthrow  the  same,  and  brought  several  vexatious  suits  in  the 
tnshop*s  court,  and  in  this  comi,  which  were  accommodated,  when  Uie  de- 
fendant Perne  and  the  parishioners,  about  the  19th  of  April,  16B8,  came  tb 
a  further  agreement  of  titbit^,  over  and  besides  the  former  customs,  thiCt 
the  inhabitants  were  to  pay,  &;C.  (the  rest  of  the  modu9e$).    That  the  de- 
fendant afterwards  sued  the  plaintiffi)  several  times  for  the  tidies  in  kind, 
and  therefore  the  plaiutlfip,  for  relief,  prayed  the  aid  and  assistance  of  the 
'Court.    The  defendant  put  in  his  answer,  and  the  cause  wils  heard,  when  It 
was  decreed  that  the  ancient  prescriptions  or  moduses,  as  mentioned  in  the 
agreement  of  1921,  and  the  addition^  agreement  of  the  I9th  of  April,  1689, 
should  be  ratified  and  confirmed,  and  for  ever  established  by  the  authority 
of  the  court,  with  certain  alterations  and  explanations  (which  were  stated) : 
with  which  alterations  and  explanations  the  said  prescription  or  ancient  mo- 
dus, specified  in  the  writing  dated  IC21,  and  the  additional  agreement  of 
1688  were  thereby  ordered  to  be  for  ever  thereafter  observed,  kept,  and 
performed,  by  all  the  parties  interested  and  concerned  therein. 

Dauficey,  Martin,  and  Simpkinson,  fbr  the  plaintiOs,  took  an  objection,  in 
the  first  instance,  to  the  bill,  that  it  had  referred  to  a  map  of  the  lands  for 
which  the  modus  for  hay  was  claimed,  to  be  payable  without  setting  out 
the  quantities  or  boundaries  In  the  body  of  the  bill ;  that  the  map  itself  was 
defective,  in  not  describing  and  setting  out  the  situation,  and  whole  extent 
and  boundaries  of  those  lands  —  and  that  it  had  not  been  proved  by  depo- 
sitions. 

[But  that  objection  the  Lord  Chi^  Baron,  fbr  the  present  overruled,  sav- 
ing, that  if  it  should  be  necessary  to  prove  the  map  by  depositions,  be 
would  still  give  the  defendant  leave  to  exhibit  an  interrogatory  for  that  pur^ 
pose.] 

They  then  insisted,  that  the  money-payments  set  up  as  moduses  were  fbr 
the  most  part  in  no  respect  entitled  to  be  so  considered ;  fbr  that,  excepting 
some  of  those  covering  the  smaller  and  more  minute  articles,  there  was 
neither  certainty  or  precision  in  the  pleading  of  them,  nor  reason  or  sim* 
plicity  in  their  nature.  The  moduses  for  <every  milch  cow  and  heifer  that 
has  yielded  but  one  calf,  for  and  in  lieu  of  milk,  they  admitted  ni^ight  have 
'been  good,  but  for  the  qualification  added,  "  and  (for  and  in  lieu  of)  all 
profit  arising  by  such  cow  or  heifer,  except  the  calf,"  which,  they  submit- 
ted^ 

(1)  1  Wood,  34i.    Wnff,  vol.  l.p.  607. 


ted^  trndered  tlie  modu§  as  laid  60  coniiised  and  uniotelUgiUe'as  to  niake  it         1818. 

.iapoasible  to  know  what  titheable  matter  it  was  iateoded  lo  covery  if  it      ibitkinson 

could  be  UDderstood  at  all.    As  to  the  -modui  for  calve8>  their  being,  stated  ^' 

to  be  delivered  at  the  will  of  tlie  owner, .  was  at  once  destructive  of  the  Je-     .  apYBTON. 

galitj  of  such  a  payment,  for  it  would  furnish  a  constant  answer  to  the  cler- 

gytnan  who  should  demand  his  tithe  of  calves,  and  he  never  could  enforce 

such  an  arbitrary  modttt :   that  the  modus  for  lambs  also  was  manifold  and 

inexplicable,  and  it  was  rendered  more  so  by  having  superadded  to  it,  and 

mixed  up  with  it,  a  similar  modus  for  calves,  which,  they  submitted,  had 

never  before  been  seen,  the  whole  concluding  with  another  custom  a9  to  the 

.lambs;  and  tt^at  the  payment  for  pigs  was  open  to  the  sane  objection  as 

.was  destructive  of  the  wodus  ibr  calves.    Against  the  lesser  moduses^  also> 

Ihey-ui^ged,  the  arguments  afterwards  adopted  by  the  Lord  Qiief  Baron  in 

.delivering  judgment    As  to  the  decree  on  which  the  defendants  placed 

.gfeair  reliance  (and  which  the  court  was  at  first  disposed  to  consider  as  an 

«attt^ority  of  great  weight)^  they  contended,  that  as  it  was  not  grounded  on  a 

/bill  to  establish  a  modusp  such  -a,  proceeding,  of  so  comparatively  recent  a 

^date>.  could  not  make  or  establish. a  foodus,  or  give  to  fiay  previous  agree- 

.niest  between  the  parties  the  effect  of  an  immemorial  contract.    And  they 

.commented  much  on  the  nature  of  the  decree^  and  the  terms  pf  the  agree- 

.  meats  on  which  it  bad  been  founded,  from  all  whi^h  t^y  drew  the  infer- 

.ence  .that  the  payments  were  modem>  and  not  immemorial,  even  in  their 

.origin  ;  and  that,  if  they  had  not  been  so>  the  fact  of  their  having  been  ex- 

pkined  and  altered  would  ha??  been  destructive  of  them  as  moduses,  and 

,  that»  even-  if  it  had  been  a  decree  on  a  bill  to  establish  them*  They  observed, 

that  some  of  the  articles  pcesqribed  for  ca  nomwe  were  of  modern  introduc- 

.tkHi>  aa  ck>ver  i  that  the  payments,  such  *as  they  were,  were  so  badly  stated, 

.and  so  ill  laid,  ^at  no  depree.or  atitbocitY  could  make  >tbem  modusm,  either 

ia  foraa  or  effect»    And  to  shew  that  ^Ufdb.  agfeetnento^.  although  so  ratified 

by  She  decree  of  a  court  of  equity^  had  been  held  not  to  lie  binding  on  ttie 

'  successors  of  the  incumbent,  they  cited  the  case  of  The  AUordey  General  and 

BUnr  ▼.  Ckoimiey  and  oibtrs  (1),  ip  17€l6>  where  the  then  Lord  Chancellor 

.hadsoheld.' 

Tbe.J9oUcUor  General  and  Boieler  for  the  defendants.    As  to  the  objection 

■  taken  to  the  description  of  part  of  th»  lands^  by  releBenoe  to  a  map — cited 

Clarke  V.  Jennings  (2)^  where  ttiat  objection  had  been  tal^en  and  pver-ruled, 

and  submitted,  that  it  was  enough  if  the  defendant  made  out  his  i^ase  in  any 

;  wfiy  sufficiently  intelligible  to  the  eourt.     StaweU  v.  Atkms  (3). 

To  that  the  Lord  Chief  Baron  assented. 

With  reelect  to  the  moduses,  they  urged  that  the  decree  of  the  court  of 
.  chancery,  in  Swaine  v.  Perne,  was  ^cniclusive  agaitist  any  objection  which 
covld  he  taken  to  tbem>  either  in  form  or  substance.  They  said  that  it  was 
.  not  intended  to^  set  up  thai  documea^^  as  having  preated  the  modus,  but  as 
being'  a  judicial  recognition  of  rights,  then  ancient,  founded  on  iounemorial 
eaatomv  &»  the  decree  recited,  and  that  it  wns  as  binding  on  the  parties  to 
the  suit,  and  all  persons  standing  in  the  same  situation,  as  any  other  decree 
ia  suits  instituted  in  perpeiuam  rei  tesHmoniam.  As  to  the  explanations  and 
altemtioas  which  had  been  alluded  to,  they  submitted,  that  they  were  merely 
iBtrodttced  to  render  the  ancient  payments  more  conformable  with  the  agri- 
culture of  later  times^  wfiich  might  be  done  by  consent  of  all  parties  inte- 
rested, and  with  the  sanction  of  a  court  of  equity ;  and  that,  they  observed, 
^woold  account  for  any  modern  expressions  used  in  the  decree,  and  the  articles 
of  modem  introduction  there  mentioned.'  the  foundation  of  which  would  be 
atiU>  notwithstanding  those  objections,  the  ancient  immemorial  contract  in 
which  the  payments  had  originated.  They  endeavoured,  from  the  terms  of 
tlie  decree,  which  they  minutely  considered  and  investigated,  to  shew  that 
cnongh  might  be  collected  §nmk  it  to  satbfy  the  court  that  the  money-pay- 
ments 

A»te,'^,  203.  (3)  2  Aottr.  564,  Anie,  p.  419. 

^iifr,  p.4lS. 
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1818.        ments  which  had  been  the  subject  matter  of  dispute^  were  hi  eff^  legal 
JBNXiNsoN      modusci,  and  they  urged  that  in  all  events  the  authority  of  the  decree  was 
itself  conclusive  on  the  court  by  which  it  had  been  madCi  for  the  purpose  of 
setting  the  doubts  for  ever  at  rest. 

They  finally  observed,  that  moduie»  very  similar  to  those  now  objected  to, 
had  been  heretofore  established  in  a  suit  instituted  for  that  purpose  in  this 
courts  as  fur  back  as  1781 ;  for  in  the  case  of  Brmcklow  v.  Edmunds  (l), 

'  wodu$es  laid  in  the  same  way  for  lambs,  pigs^  and  eggs,  had  been  held  to 
be  valid. 

Dauncey  having  replied, 

Richards,  L.  C.  B.,  delivered  judgment.  [Having  noticed  the  admission 
by  the  answer  of  the  plaintiiTs  general  right,  and  stated  the  several  customs 
of  tithing  and  money  payments  set  out  by  the  defendants  as  modwe*.}  As 
to  the  three  first,  siud  his  lordship,  the  2d.  per  acre  for  grounds  mown  be- 
tween the  sea-dyke  and  cattle-dyke,  the  three  halfpence  per  acre  in  Flane- 
field,  and  the  tnodut  of  a  penny  per  acre  for  the  grounds  mown  between  the 
high  fen  dyke  and  cattle-dyke,  alleged  to  be  payable  in  lieu  of  hay  cut  within 
those  places,  it  is  impossible  that  they  can  be  maintained  in  this  suit,  even 
supposing  them  to  be  good  modtusi ;  because  it  has  not  been  proved  in  the 
cause,  nor  is  it  indeed  alleged  upon  the  record,  that  either  of  the  defendants 
occupy  imy  part  of  those  grounds.  But  it  being  admitted,  that  tithe-hay  is 
due  in  the  parish  generally,  and  that  those  lands  only  are  covered  by  a  mo- 
du8 ;  and  the  defendants  not  having  proved  that  they  occupy  any  port  of  those 
lands,  ther^  must  of  course  be  an  account  decreed  for  the  tithe  of  the  hay 
taken  there.  Whether  they  may,  as  occupiers,  think  it  adviseable  to  set  up 
these  payments  in  respectof  the  same  lands  as  are  now  allied  to  be  covered 
by  them  as  moduses  on  any  other  occasion,  is  another  matter.  On  Ms  re- 
cord, I  must  decide  against  them,  whatever  respect  may  be  due  to  the  pro- 
ceedings in  the  ancient  suit,  the  decree  in  which  has  been  so  much  rdled  on, 
on  their  part,  in  this  cause.  Of  those  proceedings  I  shall  not  say  any  thing 
at  present,  but  proceed  to  examine  the  legal  character  of  the  customs,  as  if 

Hhat  decree  had  never  existed.  Having  disposed  of  the  money  payments  lor 
the  tithe-hay,  the  first  of  the  other  moduns  insisted  upon  is  the  penny  for 
every  foal ;  and  to  that  I  do  not  see  any  objection,  provided  It  can  be  proved 
in  point  of  fact,  and  therefore  there  must  be  an  issue  upon  that,  if  the  rector 
shall  think  proper  to  take  one.    The  next  modus  is,  **  for  every  milch  cow 

'^^two  pence,"  and  ''for  every  heifer  that  has  had  but  one  calf,  one  penny,  for 
and  in  lieu  of  milk,  and  all  profits  arising  by  such  cow  and  heifor,  except 
the  calf."    Now,  I  certainly  see  no  objection  to  that ;   and  though  a  great 

'  deal  of  observation  has  been  made  upon  the  addition  of  those  last  words, 

'  (the  profits  arising  from  the  cow  and  the  heifer),  I  confess  I  do  not  perceive 
the  difficulty  said  to  arise  from  the  introduction  of  those  words,  for  they 
may  be  all  rejected  as  surplusage,  and  therefore  they  aiford  no  solid  ground 
of  objection. 

The  next  prescription  is  the  custom  with  respect  to  calves.,  [His  lordship 
read  that  custom.]  So  that  the  calf  is  to  be  kept  till  it  is  three  weeks  old, 
and  also  until  such  time  of  the  year  as  the  owner  thinks  best  to  spare  it. 
Now,  the  law  in  general  fixes  the  time  when  the  animal  is  enabled  to  live 
without  the  mother,  as  that  at  which  it  is  to  be  rendered  as  tithe ;  but  that 
rule  may  certainly  be  governed  by  the  various  local  customs,  which  may 
obtain  in  diiferent  places.  This  particular  custom,  however.  Seems  to  me 
to  be  bad,  on  the  atadement  of  it  -,  for  it  is  uncertain  and  altogether  unrea- 
sonable, because  if  the  delivery  of  the  calf  be  to  be  subject  to  the  will  6f 
the  owner,  that  will  may  be  determined  perhaps  the  moment  after  thethree 
weeks  have  expired,  or  not  till  the  end  of  half  a  year,  and  yet  the  person  is 
obliged  to  pay  for  the  keeping,  if  he  delay  the  fetching,  although  the  fiirmer, 
if  he  choose,  may  keep  it  for  an  indefinite  time.  I  am,  therefore,  of  opinio^, 
there  must  be  an  account  taken  of  the  tithe  of  calf. 

[His 
(1)  Banb.  307.   ^ii«f,p.30. 


9* 

BoirtTov. 


TITHB  CilSE^.  001 

{His  lordi&tp  then  feittted  at  length  the  cuetoin  with  respect  to  the  lambs,         1818. 
«ul  also  that  cmited  with  it  for  calve8>  observing,  in  the  progress  of  his      jbnxinsqn 
statement,  at  the  appropriate  passages,  that  thus  Uiere  were  in  terms  two 
costoms  stated  for  calves :  and  that  if  the  lamb  should  not  be  fit  to  be  de- 
livered at  a  month  old,  the  £iirmer  was  to  be  paid  for  keeping  it  beyond 
4hat  thne^  although  he  is  bound  by  law  to  keep  it  till  it  shall  be  fit  for  de« 

Now  really,  continued  his  lordahtp,  I  cannot  perceive  the  sense  or  reason 
of  this  all^ation  of  such  a  payment  set  op  as  a  modus,  and  therefore,  not 
understanding  it  myself,  nor  seeing  how  it  is  possible  to  be  made  intelli- 
fpMc,  1  must  treat  it  as  incomprehensiMe  and  unreasonable,  and  pronounce 
ittfaerefoM  a  bad  custom.  The  next  is  pigs,  in  their  kind,  to  be  delivered 
at  the  will  of  the  owiHer,  &c.  [His  lordship  having  read  it.]  That  custom, 
stating  that  the  titheable  article  is  to  be  delivered  at  the  wUl  of  the  owner, 
is'liable  to  the  same  objection  as  the  custom  for  calves,  already  disposed  of; 
and  as  it  seems  to  me  to  be  a  decisive  objection,  that  therefore  must  also  be 
-considered  invaMd,  and  there  must  be  an  account  for  the  tithes  in  kind: 

To  the  next  custom,  for  geese  and  pigs,  I  do  not  know  that  there  can  be 
any  reasonable  objection,  and  therefore  there  must  be  an  issue  directed  to 
try  that  modmt,  if  the  rector  should  require  it. 

As  to  the  modui  for  bees,  there  has  been  no  evidence  offered  :  probably 
the  quantity  was  not  worth  notice. 

To  the  modui  for  wool,  as  stated,  I  do  not  see  any  objection.  For  com 
-there  must  be  an  account.  The  next  is  the  custom  respecting  rape-seed, 
**  the  tenth  bushel  ready  dressed,  the  parson  allowing  for  the  dressing  Id. 
the  bushel."  The  objection  to  that  is,  that  if  there  be  not  ten  bushels,  or  if 
there  be  any  smaller  quantity  than  ten  bushels,  or  any  intermediate  number 
less  than  ten,  nothing  is  said  as  to  what  is  to  be  paid  for  such  io^ermediatf^ 
quantities.  That  modtu,  therefore,  is  improperly  laid  :  it  should  be  stated 
much  more  accurately  and  distinctly  thvi  it  is  stated  here,  to  be  of  any 
AvaO ;  there  must  therefore  be  an  account  taken  of  rape-seed. 

As  to  the  tithe  of  wood,  it  does  not  appear  by  evidence  that  any  had  beea 
cut  by  the  occupiers  -,  that  therefore  is  out  of  the  question.  There  was  a 
custom  of  tithing  onion  se^  stated  ;  but  that  was  admitted  to  be  bad.  The 
custom  "  for  every  acre  of  reed  ground  that  is  hooken,  cropped,  or  mown,  in 
the  year.  Id."  does  not  appear  to  be  objectionable.  But  the  tithe  of  eggs, 
which  is  laid  thus,  ^'  for  every  hen  or  duck,  two  eggs,'*  (to  cover  any  what- 
ever qilantity,  if  there  were  five  hundred),  **  and  for  every  cock  or  drake, 
either  of  them  three  eggs,"  that  certainly  cannot  be  good. 

The  next  custom,  as  stated,  is,  that  the  inhabitants  are  to  pay  to  the  pac- 
son  yearly  for  every  acre  of  fed  ground  in  the  sajd  parish  (Throckenholt  not 
iaclnded)  for  herbage,  !</.  or  the  fiiU,  at  the  parson>  electk)n.  (What  that 
means  I  do  not  know.)  That,  however,  cannot  stand,  for  Throckenholt  is 
not  distinguished  from  the  rest  of  the  parish  by  any  sort  of  description,  and 
iheiefore  the  objection  applying  to  the  three  first  moduse$  applies  here,  and 
^icstroys  that  custom  in  the  present  case. 

As  to  the  other  modiuei  (for  dove-house-^i^br  houses  having  an  orchard  or 
dierry-grQQnd— »-for  every  acre  of  new-improved  grounds  in  the  marsh  or 
iea,  which  shall  be  mown^  and  for  every  such  acre  fed,  or  the  full,  at  the 
election  of  the  parsoQ,  and  all  the  succeeding  moduses,  and  their  qualifica- 
-iioos),-  his  lordship  observed  collectively,  that,  always  bearing  in  mind 
thtooghoat  this  cas«,  that  these  grounds  were  p<irt  of  the  Bedford  Level, 
all  those  statements  of  customs,  and  Uie  accompanying  observations,  could 
only  be  considered  in  the  light  of  luatter  of  interpretation  on  doubts,  which 
pivbably  arose,  from  4ume  to  time,  in  consequence  of  the  constant  improve- 
meots  and  changes  which  took  place  in  that  particularly  uncultivated  spot, 
and  that  they  were  nothing  like  customs  recordefl  or  established,  even  if  they 
had  not  been  so  altogether  unintelligible  as  they  were  ^  and  that  as  far  as 
ibey  could  be  understood,  they  ha<l  none  of  the  characteristica  of  legal  mo- 
f,  and  could  not  therefore  be  so  considered. 

Then 


002  YITHB  CASEf . 

1818.  Then,  said  his  lordshfp^  the  ddfeddants'  tovttiM  hsfe'  relied  mticli^  ud 

JBRXXN80M  ^th  reason,  on  the  deerae  nMMle  in  this  eoort  in  the  ynr  iOMi  and  it 
nomoii.  "'  ^°  tmth,  the  great  mnniment  oo  whieh  titeir  case  depends  for  support. 
But  if  I  am  right  in  the  opinion  which  1  ka^  gnreo,  that /with  rtyect  to 
some  of  these  payments,  fhey  dre  not  such  as  can  bie  regarded  as  laodMesin 
point  of  law^  1  shotdd  consider  if  a  ti«ry,  great  hasdridp  on  the  plaintiff  if  i 
were  obliged^  of  necessity^  to  hold  myself  bound  by  tiiat  decree,  ai  it  jb 
called.  If,  indeed,  it  had  been  really  a  decree,  properly  so  termed,  judid* 
ally  establishing,  as  modutes,  the  payftients  which  were  the  object  of  the  mA, 
I  should  have  had  great  difficulty  In  disengaging  myteH  iipom  it,  however 
unjust  I  might  consider  it  j  but  it  is  no  s«ich  thiiig.  The  first  ofajectaon  to 
it  IS  that  persons,  who  were  propel  and  necessary  parties  to  that  suit,  (the 
ordinary  and  patron)  were  not  before  the  court  3  and  the  result  furnishes  a 
strong  proof  of  the  wisdom  of  oouns  bf  equity,  in  rehiring  all  proper  par^ 
ties  to  be  present  before  a  decree  ean  be  made.  I  wiil  venture  to  say,  tlmt 
if  the  ordinary  and  the  patron  had  been  defendaftts  in  that  suit,  aad  had  done 
their  duty,  that  decree  never  could  have  passed  inthcwe  terasa. ,  It  Was,  in 
truth,  nothing  more  than  a  decree,  la  estabKsh  ail  agreement  between  the 
parties,  entered  into  among  fhemselves,  and  that  too  a-madem  agraeawat. 
There  are  mixed  up  in  the  decree  some  payments,  vidiich  were  prsftiably  an- 
cient, but  they  are  biended  with  the  others,  which  are  ctearly  not  §6,  and  I 
have  now  no  means  of  distinguishing  them  from  the  fest.-  The  answer  idf 
the  defendant  in  that  suH,  has  been  read  ii»  this  cause,  and  I  base  since  read 
it  over  myself  with  great  care.  It  eJthihits  a  very  stHkingpiemre  of  the  misc^ 
ries  of  persons  in  the  situation  of  rector  at  that  time,  when  thej  were  com- 
pletely in  the  power  of  their  pariMoners,  and  were  tossed  to  and  fro  atthe'lr 
will  and  pleasure.  No  wonder  then  that  tiie  detgy  of  that  day  foqnemily 
entered  into  such  agreements  before  they  became  rectors,  in  ordler  to  obtain 
something  like  ease  and  quiet,  .when  they  were  placed  in  that  situation. 
When,  therefore,  I  see  what  is  called  »  decree,  siffecting  to  establish  money 
pa3rments  a^  moduses,  but  which  -ought  not  fo  be  treated  as  a  decree,  (beous^ 
it  Was  made  in  a  suit,  which  was  suiered  to  proceed,  although  necessary 
parties  were  not  in  court,  and  which,  even  if  they  had  been  thena,  c^  cMdy 
be  considered  in  the  light  of  a  decree  founded  on  what  was  pat  upon,  the  sn- 
cord  without  o|^sition,  and  by  consent  of  the  parties,  apd  not  as  being  tiie 
effect  of  a  hearing  on  the  merits  in  ad  adverse  suit  to  establish  sadiModbiset), 
1  cannot  but  regard  it  as  a  decree^  not  pronounced  On  any  fact  anihnntieatgil 
by  evidence,  but,  on  the  contrary,  on  mere  statements  ol  what  ara  obvionsly 
not  facts.  How  then  can  I  consider  it  binding,  or,  at  least,  saeh  as  cnannt 
possibly  be  resisted.  It  is  dear,  that  some  of  the  payments  mentioned  in 
that  decree  wi?re,  in  fact,  considered  by  the  court  as  net  being  modmmt^  ^- 
though  the  usual  and  proper  parties  were  not  there  to  oontest  their  validity, 
and  press  the  existing  objections,  llien  other  paymentsj  which  migh^  pev«- 
haps,  have  been  properly  considered  as  ancient  payments,  are  not  distiaK 
guished  in  this  instrument,  nor  can  they  now  be  so,  and  I  cannot  see  any 
reason  to  hold  myself  bound  by  a  decree  where  I  find  that  among  tfae«o- 
dus6i  there  established,  there  are  some  Whidi  are  not  sanctioned  by  law.  If 
1  am  right  In  that  opinion,  there  can  be  nothing  in  such  a  decree  to  i^fevetnt 
my  expressing  that  opinion,  and  acting  upon  it  accordingly.  I  therdbne 
think  myself  not  only  at  liberty,  but  that  I  am  compeiied  to  dedde  this  cauee 
as  I  have  intimated  my  intention  of  doing.  In  addition  to  all  this,  we  cnnh- 
not  knit  take  into  consideration  the  state  of  this  part  of  the  country,  at  tbe 
remote  period  whence  legal  modasef  take  their  rise.  These  grounds  belong 
to  the  Bedford  Level,  which  must  have  been  at  that  time  neariy  all  nndnr 
water,  or  at  best  in  such  a  state,  as  that  the  greater  part  of  it  eonld  ha^ 
^produced  but  little  titheable  matter.  Looking  retrospectively  lo  time  W- 
yond  legal  memory,  (beyond  the  reign  of  Richard  1 .)  can  we  reasonably  ooa- 
ceive  that  any  agreement  for  most  of  such  of  the  compositions,  as  aie^atnt«d 
in  this  decree,  could  have  been  then  made  between  persons  in  the  sila^niim 
of  these  parties.    At  that  time  there  could  hiive  been  no  prospect  of  tbeite. 

provementa 
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•  •  • 

liroreaients  iirhidi  have^  in  yery  n^odern  days,  takei» place  in-that  part. of  tlie        18L8. 

jQoiiDirf,  and^hicb  are  entirely  owin^  to  causes  whiph  could  not  have  been     ^cnkinsok 

Samaeea  or  expected,  even  so  short  a  time  back  as  twenty  years  before  they  ** 

commenced.    The  great  improvements  made  of  late  years  in  the  Bedford    v*2I*^^![*j 

Xiovel,  to  which  I  have  alluded,  are  even  now  but  just  beginning  to  have  any    ^^^f^^ 

visible -^ect.    On  the  whole,  therefore,  it  appears  to  me,  that  we  cannot 

ratioDadly  or  justly  consider  the  payments  which  that  decree  contemplates  tp 

be  good  moduset  ^  i^inst  the  parson,  who,  it  appears,  from  all  the  circunv 

staoees  in  evidence  ia  this  cause,  was  wholly  incompetent  to  act  for  himself 

at  the  time  when  the  decree  was  made,  and  that  it  was  certainly  made  in  thp 

absenoe  of  those,  who  are  the  natural  and  legal  protectors  of  the  revenues 

and  the  rights  of  the  church.     Under  these  circumstances,  I  think  myself 

bound  to  dwec^  an  account  of  all  the  titheable  matters  which  the  defendants 

'have  taken  from  these  lands,  except  such  as  are  covered  by  the  modm^ 

.which  I  have  determined  ought  to  be  tried. 

_  Decree  accordingly.  .  Roib. 

H.  58  Geo.  3.   1818.  In  Cane.    Cooper  v.  Thorpe.  [1  Swanst  92.)    s^v^^^ 

BY  an  act  of  paHiament  9  Geo.  8,  c.  51.,  ''for  dividing  and  endosliig  ^nder  an  act 
certain  open  fields,  lands,  and  gnrands,  in  the  aevend  townships  af  [^j^^^f 
Atterby,  Snitterby,  and  Waddingham,  in  the  county  of  Lincoln,"  reciting  townships  of 
among  other  things,  that  within  the  township  of  Atlerby,  in  the  parish  cf  A.,  8.»andW., 
iiishop  Norton,  and  within  the  townships  of  8nkterby  and  Waddingham»  in  directing  the 
the  parish  of  Waddingham,  were  several  open  and  unindosed  arable  fidds,  ^Xi^thT 
common  pastures,  carrs,  and  waste  grounds,  or  other  open  and  eooMnoa  rector  of  the 
lands  and  grounds,  distnaguished  by  several  names,  containing  in  the  whole  parish  of  W., 
'SOO  acres,  or  thereabout ;  that  Robert  Carter,  clerk,  was  rector  of  tlw  psh  ^^  ^^^  ^^^ 
ndk  of  Waddingham  cum  Snitterby,  and  as  such  seised  of  certain  glebelaiuls  ^^  g^fJg'of  s. 
in  the  said  open  fields  and  grounds,  and  entitled  to  all  the  titbes>  great  and.  andW;?8o 
small,  arising  within  the  titheable  places  of  that  parish,  and  also  to  the  muchoftlie 
ii^es  arising  upon  certain  parcels  of  land  lying  dispersed  in  the  open  fields  i«nd>  to  be  in- 
of  Atterby  j  and  that  George  Jdlaad,  derk,  was  viear  of  Bishop  Nortott,  jJ^,V*  *^®g 
and  as   such  seised  of  certain  glebe  lands  in  the  said  open  fieidfl  and  andofthe      *' 
grounds,  and  entitled  to  all  the  rest  of  the  tithes,  gnsat  and  small,  arising  titheable  parte 
within  the  titheable  places  .of  the  township  of  Atteri)y,  and  also  to  the  of  the  township, 
tithes  arising  upon  certain  parcels  of  land  lying  dispersed  in  the  open  fieida  ^^  ^'  " 
of  Snitterby ;  it  was  enacted,  '*  that  aU  the  said  open  arable  fields,  eomooon  tityl!  qbd^' 
pastures,  carrs,  and  waste  grounds,  or  other  open  and  common  grounds  in  and'utoatioa 
the  said  several  townships,  should  be  divided,  set  out,  and  aH#tfted,'*  fay  cecv  considered, 
tidn  commissioners,  in  manner  after  dedaMd  j  that  suck  person  as  the  com-  ^^f  ^^ 
Inissionera  sifaeold  appoint  should,  at  or  before  a  time  fixed,  tal(e,  and  lay  to  two  fifteenth 
before  the  commissioners,  a  survey  and  admeasuremeirt  cyf  die  lands,  directed  parte  of  the 
to  be  endosed  within  the  townships  of  Atterby,  Snitterby,  and  Wadding-  titheahle  places 
ham,  and  also  of  the  aadent  enclosed  Imds  within  the  towaships  of  Atteiv-  ^^^  ^^^  ^ 
t>y  and  Snitterby,  containing  the  number  of  acres,  roods,  and  perches,  in  ^^^  ^f  \v. 
the  said  several  townships,  and  of  each  proprietor's  respective  share  thereof   aod  the  ricar  of 
that  the  commissioners  and  surveyor  ehoUld  have  power  to  enter  upon,  sun-  B.,  in  lieu  of 
vey,  and  admeasure,  the  lands  to  be  enclosed  wiHiin  the  townships  of  A^  the  tithes  of  a 
teiby,  Snitterby,  and  Waddingham,  md  the  andent  eodosed  lands  ia  the  |[[^^futhe 
townships  of  Atterby  and  Snitterby,  but  not  any  aadeat  endosed  lands  in  townships  of  1s. 
the  township  of  Waddingham  :  that  in  ease  any4oubt  should  arise  concern-  and  A.,  to 
iQ^  the  daim  of  any  of  the  proprietors,  or  any  dispute  l»etweea  theos  cods-  ^^ch  thev 
eertring  thdr  respective  shares,  rights,  and  interests  tn  Ihe  lands  to  be  aup  ly^i^jj^ltment* 
closed,  or  the  tithes  arising  upon  the  same,  or  tihe  shares  whkh  they  ooght  ^qual  to  two 

to  fifteenths  of 
^nAlamb,  aad^edariBg  that  after  tihe  enrolnwat  of  tiieaw«rdof  the  eonaiisdonfri»«U  tithes  arisingwithin 
^ibelaiidb  eadoaed  ahoiid  cosse*  aa  award  by  wbishtbe  qowuaiisJQnfrs  aUotted  to  jtke  rector  of  W.  "  in  lieu 
iyf  A^e  tithes  QtS^nad  A."  lands  aoceiaqu^oUty  than  two-fifteenths  of  the  lands  inclosed  in  S.  and  A.,  but 
Jsiathaa  two-fi&seoths  of  the  lands  inclosed  in  S.,  A.,  and  W.,  without  any  allotment  in  lien  of  the  tithes  of 
W.,1s  a  har  to  the  daim  of  tithes  in  W.  The  award  would  not  be  ritiated  by  error  in  fkt  allotment.  The 
act  having  directed  the  commissioners,  in  estimatiDg  the  proportion,  to  have  regard  to  qaslity  and  situation, 
ia  quaatitv  is  not  proof  of  error. 


to  have  upon  the  intended  division^  the  oommissioners  should,  by  examio 
nation  of  witnesseB,  upon  oath,  and  upon  other  proper  and  sufficient  evi* 
dence,  inquiry,  and  satisfaction,  hear  and  determine  the  same ;  and  such  de- 
termination should  be  binding  and  oondusive  on  all  parties* 

The  act  then  directed  the  commissioners,  within  six  months  alter  such 
survey  should  have  been  laid  before  them,  or  as  soon  after  as  coaTeniently 
might  be,  in  the  first  place  to  allot  to  Carter  and  his  successors,  redors  of 
the  parisli  of  Waddin^am  cum  Snitterby,  such  parcels  of  the  amble  fields, 
common  pastures,  and  carrs,  within  the  township  of  Snitterby,  (except  the 
common  pasture  called  the  Carr  side,)  directed  to  be  enclosed,  as  should,  ia 
tiieir  judgment,  be  equal  in  value  to,  and  a  full  satisfiicUon  ibr  the  present 
glebe  lands,  of  the  rector,  within  the  last-mentioned  ladds  to  be  enclosed  ; 
and  then  to  allot  ta  Carterand  his  successors,  rectors  as  aforesaid,  such  par- 
cel or  parcels  of  the  residue  of  the  same  arable  fields,  common  pastures,  and 
carrs  in  Snitterby,  and  also  the  titheable  parts  of  the  township  of  Wadding^ 
ham,  as  should  (quantity,  quality,  and  situation  considered)  contain,  or  be 
equal  in  value  tO  two«fifteenth  parts  of  the  titheable  places  of  the  last-men- 
tioned lands  and  grounds,  in  lifeu  of  and  as  a  full  compensation  for  all  the 
tithes,  dues,  duties,  and  payments  whatsoever^  belonging  to  the  said  rector, 
and  arising  within  the  same  lands  and  grounds  j  and  farther  to  allot  to  Carter 
and  his  successors  (rectors  as  aforesaid)  such  parcel  or  parcels  of  the  arable 
fields  of  Snitterby  as  the  commissioners  should  (quantity,  quality,  and  situa- 
tion considered)  adjudge  to  be  equal  in  value  to  the  tithes  of  the  ancient  in- 
closed lands  In  Snitterby ;  and  then  to  allot  to  Jolland  and  his  sucoessoni, 
vicars  of  Bishop  Norton,  such  parcels  of  the  arable  fields,  common  pas- 
tures, and  carrs,  withm  the  township  of  Atterby,  directed  to  be  endosied, 
(except  the  common  pasture  called  the  Carr  side)  as  should,  in  the  judg- 
ment of  the  commissioners,  be  equal  in  value  to,  and  a  full  satisfaction  for, 
the  present  glebe  lands  of  the  said  vicar,  in  the  last-mentioned  lands ;  and 
also  to  allot  to  Jolland  and  his  successors,  viears  as  aforesaid,  such  parcels  of 
the  residue  of  the  same  arable  fields,  common  pastures,  and  carrs  in  Atterby, 
as  should  (quantity,  quality,  and  situation  considered)  contain,  or  be  equal 
in  value  to,  two-fifteenth  parts  of  the  same  fields,  and  in  lieu  of,  and  as  a 
compensation  for,  all  the  tithes,  &c.  whatsoever  arising  within  the  amble 
fields,  common  pastures,  and  carrs  of  Atterby  (except  as  before  excepted)  i 
and  then  to  aUot  to  Jolland,  and  his  successors,  vicars  as  aforesaid,  such  par- 
cels of  the  last-mentioned  arable  fields  as  the  commissioners  should  (quan- 
tity, quality,  and  situation  considered)  adjudge  to  be  equal  in, value  to  the 
tithes  of  the  ancient  enclosed  lands  in  Atterby  /  and  further  to  allot  to  Carter 
(rector  as  aforesaid),  and  Jolland  (vicar  as  aforesaid),  the  parcels  of  such 
common  pasture  cidled  the  Carr  side  pasture,  as  (quantity,  quality,  and  si- 
tuation considered)  should  contain,  or  be  equal  in  value  to,  two-fifteenth 
parts  of  the  titheable  grounds  therein  contauied,  in  lieu  of,  and  as  a  full 
compensation  for,*  all  tithes,  &c.  arising  within  the  Carr  side  pasture,.aQd 
respeciively  belonging  to  the  rector  and  vicar  as  aforesaid ;  which  last-men- 
tioned two-fifteenth  parts  should  be  divided  between  the  rector  and  vicar  and 
their  successors  respectively,  in  such  manner,  and  in  such  proportion  as  the 
commissionen  should  adjudge  to  l>e  adequate  in  value  to  their  respective 
ahares  and  interests  in  the  last-mentioned  tithes )  and  moreover  to  allot  to 
the  said  rector  and  vicar,  and  their  successors,  such  parcels  of  the  residue  of 
the  arable  fields  of  Atterby  and  Snitterliy,  as  in  the  judgment  of  the  commia^ 
sieners  should,  (quantity,  quality,  and  situation  considered)  contain,  or  be 
equal  in  value  to,  two-fifteenth  parts  of  the  lands  lying  dispersed  in  the 
arable  fields  of  Atterby  and  Snitterby,  the  tithes  whereof  respectively  be- 
longed to  the  said  rector  and  ^car,  in  lieu  of,  and  as  a  compensation  for,  the 
last-mentioned  tithes ;  which  lands  so  to  be  allotted,  as  last  expressed, 
should  be  divided  between  the  rector  and  vicar,  and  their  successors,  re- 
spectively, in  such  manner  and  proportion  as  the  commissioners  should  ad« 
judge  to  be  adequate  in  value  to  their  respective  shares  and  interests  in  the 
same  tithes 

After 
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After  preaerfbiag  the  laode  of  aHottkigthcTesidci^  of  the  lands  among  the 
peraona  interealedy  the  act  directed,  that  the  comqaissioners,  in  making  the 
sererat  aUotoients  of  such  parte  of  the  knda  as  wei^  lying  within  the  Cam 
helongiog  to  the  feepective  townships,  should  have  regard  more  especially 
to  the  quantity^  quality,  and  species  of  the  lands  belonging  to  each  proprie- 
tor or  party  interested  therein,  and  to  the  state  and  condition,  of  such  lands 
with  respect  lo  drainage,  at  the  time  of  making  such  allotments,  by' reason 
of  the  charge  to  which  such  allotments  would  be  subject  by  the  annual  rate 
or  assessment  directed  to  he  laid  thereupon  by  an  act  pf  parlianient,  7  Geo.3., 
for  draining  the  lands  lying  within  the  level  of  Ancholme,  (of.  which  the 
lapda  within  the  carrs  are  part,)  and  the  allotments  so  to  be  made  to  each 
pmprietor  or  party  interested  in  the  carrs  should  contain,  as  near  as  the  cir- 
cumstances of  the  case  wonld  admit,  the  same  quantity  or  proportion  of  dry 
land  not  liable  to  be  flooded,  and  of  such  other  species  of  land  respectively^ 
as  such  proprietor  or  party  interested  was  possessed  of  or  entitled  to  at  the 
time  of  making  such  allotments,  and  as  near  as  might  be,  in  the  same  state, 
quality,  and  condition,  so  that  the  several  shares  of  the  proprietors  of,  oc 
persons  interested  in,  the  lands  within  the  carrs.  might  not,  after  such  aUot- 
ments,  be  subject  to  the  said  annual  rate  or  assessment  in  any  greater  or  less 
proportion  with  respect  to  the  value  of  each  of  the  said  shares  than  the 
same  were  subject  to  at  the  time  of  passing  the  act ;  and  that  the  commis* 
sioners  in  making  the  several  allotments  of  the  residue  of  the  lands  to  be  en- 
eLosed  ehould  have  regard  to  the  situation  and  quality,  as  weU  as  quantity, 
of  Uie  lands  belonging  to  each  person  interested,  and  to  the  right  of  common 
ind  olher  property  of  every  such  person,  and  also  to  the  situation  and  quar 
lity»  as  wdl  as  quantity,  of  the  hmds  to  be  allotted  in  lieu  thereof  3  add  the 
shiaie  or  aharea  to  be  gjlotted  to  each  of  the  proprietors  of  the  said  residue  of 
the  lands>  should  be  allotted  as  near  as  conveniently  might  be  to  the  mes- 
suages, cottages,  or  other  lands  or  tenements  belonging  to  the  parties  res- 
pectively. 

The  act  then  provided,  that  within  six  months  after  the  commissioners  had  , 
completed  the  allotments,  or  as  soon  after  as  conveniently  might  be,  they. 
ahotild  draw  up  an  award  or  instrument  in  writing,  which  should  express 
disttnctly,  and  separately,  the  quantity  of  acres,  roods,  and  percjies,  contained 
in  the  arable  fields,  common  pastures,  carrs,  and  waste  grounds,  and  the 
quantity  and  contents>  situation,  buttals,  and  boundaries  of  the  several  par- 
cels and  allotments  respectively  by  them  set  out  and  assigned  by  virtue  of 
the  act,  and  also  the  situation^  buttals,  and  boundaries  of  the  respective 
townships  of  Atterby,  Snitterby,  and  Waddingham,  which  award  or  instru- 
ment should  be  engrossed  on  parchment,  and  signed  and  sealed  by  the  com- 
missicMiers,  and  should,  within  six  months  after  the  execution  thereof,  be  en* 
DoUediiy  the  clerk  of  the  peace  for  the  division  of  Lindsey;  and  the  several 
allotments  and  divisions,  and  all  orders,  directions,  regulations,  and  deter- 
nunatioBs,  made  as  aforesaid,  and  declared  in  the  award,  should  be  binding 
and  con^usive  upon  all  the  parties  interested  ^  iand  *^  immediately  after  the 
enrolment  of  the  said  award,  all  manner  of  tithes,  ecclesiastical  dues,  duties^ 
and  payments,  of  what  nature  or  kind  soever,  arising,  renewing,  encreasing, 
pnyable,  or  happeniiig  within  or  out  of  the  lands  and  grounds  thereby  di- 
.pected  to  be  enclosed,  or  within  the  said  ancient  enclosed  lands  or  grounds, 
or  otherwise  howsoever,  shall  eease  and  for  ever  be  extinguished.'* 

A  subsequent  clause  provided,  that  any  person  who  should  think  himself 
aggrieved  by  any  thing  done  in  pursuance  of  the  act,  (other  than  and  except 
aucfa  orders  and  determinations  of  the  commissbners,  which  were  declared 
to  be  final,)  might  appeal  to  the  next  general  quarter  session  of  the  peace 
for  the  division  of  Lindsey ',  and  the  determination  of  the  justices  should  be 
c€Hiclnsive» 

By  their  award  duly  enrolled,  the  commissioners  allotted  to  the  rector  of 
Waddingham  3M  acres  within  the  parish ;  namely,  33  acres,  3  roods,  and 
n  perches,  as  a  compensation  for  the  glebe  land  and  right  of  common; 
223  acres^  1  rood^  and  32  perches^  '^  in  lieu  of  and  as  a  compensation  for  all 

the 
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^^  tlie  titliefl,  dues,  duties,  and  payments  belonging  to  him 'wtthiir  the  lipen 
fields,  comnion  pastures,  and  carrs  of  the  townships  of  Snitterby  and  At- 
terby ;"  17  acres  and  2  perches  for  the  tithes  of  the  ancient  endosed  lands 
in  Snitterby  $  and  61  acres,  I  rood,  and  9S  perches,  for  the  andeat  glebe 
lands  and  rights  of  common  in  the  north  Carr^  sonth  Carr,  Carr  side,  and  tbb 
acre  field  in  Waddingham. 

The  lands  enclosed  under  the  act  were,  in  Snitterby  1532  acres,  3  roods, 
and  34  f  lerdies,  and  in  Waddingham  1279  acres  and  39  perches.  Of  the 
lands  enclosed  in  Snitterby,  after  deducting  the  allotment  for  glebe  and 
rights  of  common,  two-fifteenths  ambunt  to  about  200  acres :  and  of  the 
lands  enclosed  in  Waddingham^  iafter  deducting  the  like  aUotment,  two-fif- 
leenths  amount  to  about  ItfOaeres. 

The  bin  was  filed  by  the  rector  of  Waddingham  cum  Snitterby,  against 
occupiers  of  lands  within  the  township  of  Waddingham,  for  an  actooont  and 
payment  of  tithes.  The  defendants,  bj  their  answer,  stated  the  act  of  par- 
liament and  the  award,  and  insisted,  that  although  the  allotment  in  lieu  df 
tithes  was  not  expressed  to  be  made  in  respect  of  lands  enclosed  under  die 
act  hi  the  township  of  Waddingham,  yet  those  lands  were  exempted  by  the 
award ;  the  allotment  being  designed  by  the  commissioners  as  a  compensa- 
tion for  the  titlies  at  all  the  lands  within  the  operation  of  the  act,  and  greatly 
exceeding  what  the  rector  was  entided  to  in  respect  of  the  tithes  of  the 
townships  of  Snitterby  and  Atterby  only. 

Mr.  BM  and  Mr.  Sh^well  for  the  fMntiff.  The  allotment  in  Men  of 
tithe  halving  been  expressly  made  for  the  tithes  of  the  townships  of  Atterby 
and  8nitte!%y  only,  is  not  a  liar  to  the  rector's  claim  for  the  tithes  oi  Wad- 
dingham. The  allotment  of  land  in  Waddingham  is  expressed  to  be  in  oom- 
pensatlon  tyf  glebe  and  right  of  common  only.  The  award,  thei^foret  ndt 
containing  a  compensadon  for  the  whole  tittie,  is  not  such  as  the  net  riMfiiiffed. 
An  award  must  confoim  to  the  -sv^bmission.  If  a  person  carrylttg  on  bvsft- 
ness  as  a  merchant,  engages  in  working  a  lead  mine^  and  in  a  colHery,  ontf 
has  accounts  in  each  of  these  eo&eerns  with  the  same  individual,  oBt,  refer> 
ence-of  the  question  what  is  due,  shovld  the  arbitrators  award  a  sans  doe  en 
the  mercantile  account,  another  sum  on  the  mine  accontft>  and  omit  to  state 
what  is  due  on  the  ecAlierynocount,  the  award  is  void.  The  ^nation  here 
Is,  whether,  when  the  commissioners  make  dn  allotment  in  lien  of  Che  tithes 
of  A.  and  of  B.,  but  make  no  allotment  in  lien  of  the  lithes  <lf  C/  tiie  couit 
^win  consider  thdr  award  as  a  bar  to  the  tithes  of  C.  It  cannot  lieeovtended 
'that  the  commissioners  designed  tire  allotment  as  a  compensation  for  ikk 
thhes  of  Waddingham,  for  they  have  expreaidy  declared  it  to  be  Aeonspea^ 
Bationfertiie  tithes  of  Snitterby  and  Atterby.  No  such  awmrd  therefore  exisis 
asis  required  by  tiie  act ;  and  the  existenoe  of  such  an  award  is  a  eonditioii 
precedent  to  the  operation  of  the  act  in  extingidahment  of  the'  right  to 
tithes. 

Mr,  Hart  and  Mr.  Stephen,  for  the  defondanCs,  insisted  on  the  express 
terms  of  the  act  as  constituting  the  award  a  bar  to  the  claim  c€  tltiies  for 
«Tery  part  of  the  lands  within  its  operation. 

The  Mxiiter  of  the  Rtfik.  The  pkdntHF  having  substantiated  his  thorador 
of  rector,  and  the  occupation  by  the  defendants  of  lands  withhi  the  parish 
from  which  titheable  matters  arise,  has  establisiied  a  prirndfatde-iSl^to  tlie 
tithes.  The  defence  is,  a  focal  act  of  pariktment  passed  in  1769  for  the -en- 
closure of  lands  in  three  townships,  two  within  the  parish  of  Waddiogiiaaa, 
and  the  third  contiguous.  The  defendants  offer  this  as  a  complete  bar  to 
the  rector's  claim  ;  inststing,  that  from  the  enrolment  of  the  award  of  the 
-commissioners,  tithes  are  to  cease  on  the  lands  enclosed,  and  that  tiie  exe- 
cution and  enrolment  of  the  award,  and  the  situation  of  the  lands  fn  ipM^ 
tion,  within  ttie  operation  of  tlie  act,  being  proved,  by  its  distihcl  end  jposi  - 
tive  termsj  the  rig^  to  tithes  is  extiogui^lied. 

The  words  on  which  they  rely  are,  that  'Mmmediatdy  after  the- enrol- 
ment of  the  awards  all  manner  of  tithes  arising,^.  wiKhto^orout  of  €he  lands 
*   '  directed 
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^lirtdlal  to  br.enchiflMi  ahall  oeafte  and  fcr  ^ver  b^  extinguUled)''    l%at  Hi        1S1B. 
cinrecl  as  a  parliaaiieiitary  exemption  of  the  landa  in  question  i  and  aiich  iit       coomb 
certainly  appears*  on  ptodaction  of  the  awards  and  piroof  that  the  lands  are 
widMD  the  operation  <tf  the  aeU    It  is  then  aU^ed  by  .the  reetor^  (not  d» 
patin^  tbat  the  sward  would  be  a  bar,  were  it  such  as  the  act  proposed*  thai 
is,  had  the  allotments  been  such  as  were  prescribed,)  that  to  render  the 
award  a  bar  to  the  right  of  tilhes,  it  must  provide  a  satisfactory  compensar 
lioo  fior  that  right,  and  by  the  terms  of  the  act*  tbat  saCisJFactory  compensa- 
tion isi»certained  to  be  two-fifteenths  of  the  land  in  the  difihrent  townships  ^ 
and  he  insists  that  the  award  not.  containing  ailotments  in  value  or  quantity 
conformable  to  that  description,  cannot  operate  in  extingMishmeat  of  hki 
Tectorial  claim*    The  case  thus  presents  three  distitfct  questioiia :  1 .  Whe- 
ther it  IS  con^etent  to  the  rector  now  to  inquire  into  the  propriety  of  the 
allotmeDts  >    3.  Whether  he  has  piored  that  the  award  is  not  such  as  the 
act -propoised,  that  is,  that  the  alhHments  are  not  such  as  the  rector  was  ea^ 
titled  to  rcceire  ?    3.  Whether,  if  he  establishes  both  those  propositions,  th^ 
oonseqnence  is  that  the  award  is  Invalid  ?  » 

'    It  is  not  necessary  to  examine  ihe  fir«t  question.    Admitting  fi>r  the  pvo- 
sent  the  competence  of  the  rector  to  inquire  into  the  propriety  of  the  allot- 
ments,  has  he  shown  sufficient  to  impeach  the  judgmeot  of  the  eammis- 
^oners  }   It  iqipeais  that  they  entered  on  their  duty  5  that  an  aUotment  of 
nbont  900  acres  was  made  to  the  ihen  rector,  was  accepted  by  him,  and  has 
been  enjoyed  by  his  successors  ever  sinoe }  and  that  theqnantity  of  that  al- 
JDtmcnt  was  the  sttbject  of  inquiry  and  abjudication  by  the  commissiQiiers. 
•4ocmrft  reviewing  the  judgment  of  any  legitimaSe  tnbuBid»  is  hcyund  to  pro- 
same  osniin  rUk  aeia,  much  more  when  that  review  is  nndertaken  after  the 
lapse  of  half  a  oeatury. .  It  is  sufficient  iot  th^  who  rely  on  the  judgmeot, 
to  psodace  it ;  it  cannot  be  impeached  without  dear  atid  iadisputable  i^vi- 
deaoe  of  error.*    TMe/sufc^nct  of  acfiudicBtton  ia  the  present  ease  happena  to 
.be  asvolved  in  considerable  obscaiity .    The  rectory  HfBs  pecttliarty  circnmf- 
staated.   The  parish  of  Waddin^^iam  enm  Snitterby  being  contiginms  to  the 
township  of  Attetby,  #iAia  the  parish  of  Bishop  Norton,  th^  vicar  of  Bishop 
Kortoa>  and  ^e  stctor  of  Waddingham,  both  possessed  iaterehangeable 
sights  hi  the  lands  of  Atterby  and  Snitterby«    The  act  therefore  of  ilecessit[f 
provided/  in  the  flist  instance,  aa  united  compensetiQn;  (whiah  it  fiaed  at 
two-fifteenths,)  and*  then  a  division  of  that^mpcnsntion.    Ilk  the  deecrip- 
•tion  of  the  lands  alBo,Bn  obscdrity  appears,  some  part  of  the  parish  of  Wadr- 
4linghatti  not  being  titheaUe.    It  is  clear  that  all  the  anoisat  enclosed  lands 
€i  Waddingham  were  to  remain  untonched*  la  directing  surveys  of  aodent 
CBchiaed  lands,  the  aet  expressly  excepts  those  ill  the  township  of  Waddi^g^ 
liam.    Whatever  belonged  to  them,  as  to  which  therein  no  evidence,  they 
ase  constantly  oontted^  and  canaot  be  included.  Nop  were  all  the  unenclosed 
lands  of  Wsddinrham  to  be  comprehended  wtthm  the  eperaiion  of  the  act. 
Ttaeallotments  Of  two-fifteenths  is  Erected  to  be  made  of  the  titheobleparis 
-of  the  township  of  Waddii^ham.    Having  first  therefere  exdnded  the  aa^ 
cient  enclosed  lands  of  Waddin^iam,  the  act  Subjoins  a  tothtr  ^asiifieatioQ; 
that  tiie  allotment  should  be  madie  of  the.  tithcable  parts  only  of  the  anen-* 
odofed  lands,  leaving  it  of  necessity  to  the  tribunal  whibh  it  iuis  iBonstitated, 
to  determine  vrhat  ML  under  one  ilescription>  and  what  under  the  other* 
,Tlie  oottumssiooecs,  therelbre^  ^y^>V  ^^^  ^  ^>c  qaestioa  all  the  endosad 
kinds,  and  all  about  to  be  enclosed  which  they  dumld  find  to  be  not  titlie- 
shle,  were  to  set  out  two-fifteenth  parts  of  the  remainder/  bat  in  the  ^ti- 
mation  of  that  proportion  the  act  expressly  directs  that  qaality  and  sitnatinni, 
as  well  as  quantity,  should  be  considered;  and  seeming  ta  contemplate  a 
distiicty  the  parts  of  wfakh,  some  bemg  subject  to  floods  and  to  a  dminage 
•tax,  were  of  very  unequal  value,  studiously  calls  the  attention  of.  the  oaa»- 
•niissloners  to  those  circumstanoes  in  a  distioct  section  for  timt  puqioeif. 
This  complex  question  then  of  the  adequacy  of  the  allotaieiit,  was  siteiitted 
-lathe  coasidcnition  of  the  commissioners ;  aad,  I  thialL,anbmittad  withvut 
qipeaL  '  By '4taeqscpiass  terms  of  tiie  aet,  att  disputes  bonibernia9t%hts  fa 
•  ■  '    »^  the 
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1818.  the  tuiids  to  be  «iicto6ed>  or  the  tithes  arising  from  them,  are  to  be  dete^« 
coopm  mined  by  the  commissioners,  and  their  determination  is  to  be  final.  The 
subsequent  clause,  which  gives  a  right  of  appeal  to  the  quarter  sessions^  con*^ 
taining  an  exception  of  cases  in  ^bich  the  award  is  conclusive,  cannot  ex-» 
tend  to  the  allotments.  The  commissioners  are  authorized  to  adjudicate 
finally  on  the  subject  of  quantity,  quality,  and  liability  to  tithe  ;  those  points 
they  must  have  considered  had  they  duly  exercised  their  power ;  and  I  am 
bound  to  suppose  them  so  to  have  done,  and  to  give  them  credit  for  a  juat 
adjudication.  Nor  can  it  be  supposed  tibat  the  rector  faQed  to  submit  to 
their  consideration  whatever  was  required  for  enabling  them  to  assign  to  him 
a  proper  allotment. 

3ttt  it  is  said  that  the  impropriety  of  the  allotment  is  in  proof:  first,  bj 
computation  it  is  found  to  be  deficient  in  quantity,  to  tlie  extent  of  about 
140  acres ;  secondly,  in  the  award  no  reference  is  made  to  the  tithes  of 
Waddingham,  and  if  any  lands  there  were  titheable,  no  compensation  havings 
been  given  for  them,  the  rector  has  not  received  the  indemnity  provided  by 
the  act.   I  have  anxiously  considered  whether  it  is  possible  now  to  determine 
that  the  rector  had  or  had  not  a  due  allotment.    In  description,  on  the  fiice 
of  the  award  there  is  no  reference  to  the  tithes  of  Waddingham  ;  it  cannot^ 
however,  be  said  that  no  regard  was  had  to  that  township,  for  an  allotment 
is  expressly  made  of  lands  enclosed  there,  in  respect  of  the  Carr  side  pasture* 
&c.    But  in  quantity  there  seems  a  deficiency.  The  allotment  to  the  rector 
was  more  than  two-fifteenths  of  tiie  whole,  omitting  Waddingham,  but  less 
than  two-fifteenths,  including  that  township.     If  quantity  is  the  criterion* 
therefore,  there  is  error  j  but  how  does  it  appear  Ihat  the  deficiency  in  quan- 
tity was  not  compensated  by  superiority^  in  value  ?  Or,  how  can  it  be  known 
what  evidence  was  produced  to  shew  which  of  the  lands  indoded  were 
titheable,  and  which  not }   If  the  larger,  or  a  considerable  part  of  the  unen>- 
elosed  lands  in  Waddingham  was  not  titheable,  as  to  which  we  have  no  evi- 
dence, undoubtedly  there  would  be  great  error  in  undertaking  to  determine* 
by  comparison  of  quantity  alone,  the  adequacy  or  inadequacy  of  the  allot- 
ment..   Supposing  the  error  only  in  desciiption,  and  that  an  allotment  of 
two-fifteenth  parts  was  made  to  the  rector,  such  error  in  description,  more 
especially  in  a  parish  so  circumstanced,  would  not  vitiate  an  award,  under 
which,  the  rector  having  had  his  full  compensation,  quantity  and  value  con^ 
sidered,  no  ii^ustice  would  be  done.    At  this  distant  period,  we  examine 
-the  transaction  with  very  imperfect  materials }   the  lapse  of  time  occasions 
great  difficulty  in  determining  whtit  were  the  data  or  principles  which  guided 
the  commissioners.    On  that  subject  we  can  only  con|ecture ;  but  this  we 
know,  that  the  allotment  vras  made,  was  accepted  by  the  rector,  and  fans 
been  constantly  acquiesced  in  since  without  dispute,  till  the  institution  of 
the  present  suit.    If,  as  is  said,  it  has  in  point  of  enjoyment  been  departed 
from,  no  complaint  was  ever  made  that  the  commissioners  fiuled  in  their 
duty.    On.  this  question,  then,.  I  am  obliged  to  say,,  that  the  rector  has  not, 
by  dear  and  satisfiictory  evidence,  impeached  the  judgment  of  the  oommiS'* 
sioners,  and  shown  error  in  the  award. 

Had.it  dq)ended  on  that  point,  a  question  might  arise  what  course  shouhl 
•be.  pursued;  but  L  have  never  entertained  a  doubt,  that  under  this  daim 
there  is  no  necessity  for  adverting  to  that  part  of  the  case,  bdng  clearly  of 
opinion  that  if  an  error  were  proved,  in  the  omission  of  a  proper  allotment, 
yet  on  the  construction  of  the  act,  Uie  bar  which  it  creates  is  insuperable. 
It  is  an  inde)»endent  substantive  bar  to  the  daim  of  tithes  in  kind  for  ever; 
not  conditional,  but  positive.  The  legislature  has  declared  that  after  a  oer^ 
tain  event  tithes  shall  cease ;  what  is  that  event  ?  The  enrolment  of  the 
.award*  From  that  time  the  tithes  are  extinguished.  The  proposition  pf  the 
rector  is,  that  the  bar  does  not  arise  if  he  can  show  error  in  the  award. 
That  argument  confounds  two  things  perfectly  distinct  *,  the  existence;  and 
the  justice,,  of  the  award.  The  act  designed  not  to  leave  to  the  parties  the 
right,  at  any  future  time,  to  question  the  adjudication  of  the  commissioners, 
but  dedamdJt  final,  and  conclusive;.  Consider  the  consequence  of  a  contrary 

decision. 
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^eciaioii.  Under  the  act  the  awaid  cannot  be  bad  as  tl>  the  rector^  and  good  1818. 
as  to  others.  In  order  to  succeed,  he  most  show  Uifit  there  is  no  award  en-  cooFsa 
rolled ;  for  if  there  is»  his  case  fails.  His  argument  is,  that  because  there 
is  an  error  in  the  allotment,  it  ceases  to  be  an  award,  llien  there  is  nothing 
to  determine  the  interest  in  these  dOOO  acres  :  the  incumbent  has  a  title  to 
tithes  on  all  the  lands,  and  the  rights  stand  as  if  the  act  had  not  been  passed. 
On  that  principle,  if  any  one  proprietor  can  show  error  in  respect  to  him, 
one,  perhaps,  of  300  or  400  claimants,  and  whether  he  brouglit  forward  his 
claim  or  not,  the  moment  it  appears  that  there  is  a  right  not  compensated 
which  it  was  intended  to  compensate,  there  is  no  award  ;  so  that  this  in- 
atrament,  which  was  to  be  the  Itx  lod,  to  determine  every  man  s  riglit  and 
title,  the  binding  rule  to  govern  the  property  for  ever,  with  a  positive  direc- 
tion that  the  decisions  which  it  records  should  be  conclusive,  is  at  an  end, 
because  there  is  error.  The  consequences  of  such  doctrine  refute  it :  but 
the  terms  of  the  act  are  dear.  The  commissioners  are  directed  to  allot  to 
different  individuals,  and  having  finished  the  allotments,  to  draw  up  their 
award,  whicb  is  an  instrument  recording  their  judgments  antecedently  pro- 
nounced, good  or  bad  ;  if  the  instrument  contains  that,  it  is  the  award ;  on 
tiie  enrolment  of  that  instrument  the  tithes  cease.     Is  not  this  the  award  ?  \ 

and  has  it  not  been  enrolled  ?  The  vice  of  the  argument  consists  in  the  a»* 
aumpUon,  that  because  error  can  be  proved  in  an  allotment  there  is  no 
award.  The  act  intending  to  terminate  all  litigation,  to  define  interests, 
and  to  extinguish  rights  to  common  and  to  tithes,  on  that  event,  directly 
puts  an  end  to  the  claim  to  tithes.  It  is  quite  clear  that  whatever  error 
there  might  be  in  the  previous  allotments,  the  existence  of  the  award  con- 
dudes  the  question.  On  this  ground,  it  appears  to  me,  that  the  defendants 
have  completely  succeeded  in  establishing  an  imperative  and  decisive  bar  to 
die  rector's  daim. 

I  tliink,  then,  that  it  is  not  competent,  at  this  distance  of  time,  to  exa* 
mine  tbe  propriety  of  the  award  >  that  the  rector  has  not  clearly  established 
die  eadstenoe  of  error ;  and  that  the  error  alleged,  error  in  the  allotment, 
nallicr  than  in  the  award,  would  not  defeat  the  bar.  The  bill  must  be  dis- 
missed, but  without  costs.  The  apparent  deficiency  of  quantity,  and  the 
fiDrmer  submission  of  the  defendants  to  pay  tithes  in  kind,  justified  the  rec- 
tor in  the  institutipn  of  this  suit. 

H.  58  Geo.  3.    1818.    In  Cane*  is  a-  28  jtm. 

Baichettar  y.  SmaUcambe.    [3  Madd.  Rep.  12.]  n^^VT^/ 

r|^UjS  bfll  stated  that,  on  the  Ist  August  1813,  the  late  John  Batohellor  Agittnent 
^   was  instituted  and  inducted  into  the  vicarage  of  the  parish  and  parish  ^^^L'JP^  ^ 
church  of  Bitton,  in  the  county  of  Gloucester,  and  as  such  vicar,  by  some  XmLtan 
andent  endowment,  usage,  custom,  or  prescription,  he  was  entitled  to  the  where  the  lands 
tithes  of  all  and  singular  the  titheable  matters  and  things  arising,  &c.  within  have  been 
the  parish  of  Bitton,  in  the  same  manner  as  his  predecessors  had  or  ought  mov>^  in  the 
to  have  recdved  the  same  :  that  from  the  time  of  Batchelior's  so  becoming  ^^  ^  w 
vicar,  and  up  to  the  time  of  his  death,  the  defendant  held  and  occupied  hn^  been  pud. 
divers  lands  and  tenements  within  the  parish,  for  the  tithes  of  which  the  de- 
fendant duly  accounted  with  Batchellor  up  to  the  25th  of  March  18 14  3  that  - 
the  defendant,  from  and  after  the  said  25th  of  March  1814,  and  up  to  the 
time  of  the  death  of  Batchellor,  kept  and  fed  on  his  lands  divers  ewes  and 
sheep  which  had  been  shorn  and  yielded  wool,  and  divers  cows  which  brought 
calves  and  yielded  milk,  and  divers  mares  which  produced  foals,  and  divers 
aows,  &c.  &c.  (enumerating-  other  tithes)  s  that  also,  ''  during  the  time 
aforesaid,  he  kept,  fed,  and  agisted,  or  depastured  on  his  said  lands,  divers 
numbers  of  sheep,  which  have  not  produced  lambs  and  wool,  or  after  they 
have  produced  him  lambs  and  wool ;  and  divers  numbers  of  barren  and  un- 
profitable cattle,  by  the  agisting  add  depasturing  of  which  he  hath  made 
great  profit."    The  bill  then  charged,  that  tithe  is  due,  and  of  right  accus- 
toflsed  or  ought  to  foe  paid  for  or  in  respect  of  all  sheep  and  barren  and  un- 
profitable 
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1818.  imkabte  cattte  fed  and  detMiUmd,  althoagh  the  finds  on  fffakh  tWauike 
^^fT'CMT't^on,  htno  been  00  fed  and  depaatartdj  liare  in  the  aame  year  been  movred  iir 
liaj ;  iuid  that  snch  tithe  bath  immemorially  been  paid  to  the  vicar  <rf  the 
aaid  parish  and  parish  church  of  Bitton  for  the  time  bein^,  by  the  diffsient 
occupiers  of  land  within  the  said  parish ;  and  tliat  the  defendant  had  ae- 
connted  with  Batchellor  in  his  ]ife»tinie  fer  the  tithe  of  sheep  and  banea 
and  unpro6cable  cattle  that  had  been  fed  and  agisted  by  him,  although  the 
land  on  which  the  same  had  been  so  fed  and  depastured  bad  in  the  samii 
year  been  mowed  by  him  for  hay,  and  the  tithes  thereof  paid  or  set  out  by 
him  to  or  for  ttie  lay  impropriator  of  the  said  parish*"  The  biU  further 
-charged^  that  the  said  lands  on  wMch  the  aaid  sheep  and  otiier  barren  and 
unprofitable  cattle  had  been  so  fed  and  agisted  by  the  said  defendant,  since 
the  said  9dth  day*of  March  18t4«  as  aforesaid,  were  not,  nor  were  any  of  thein 
mowed  by  him  in  a  proper,  usual,  or  husbandlike  manner,  or  at  a  time  wiMU 
it  is  customary  in  that  part  of  the  country  in  which  the  said  lands  are  8tl»* 
ated,  to  mow  grass  for  hay  $,  but  that  the  said  lands  were  mowed  by  the  said 
defendant  early  in  the  month  of  June,  and  long  before  there  was  a  full  crop 
'on  the  same ;  and  that  the  said  defendant  caused  the  said  lands  to  be  mowed 
•in  such  a  maniler  that  a  great  part  of  the  erop  tbed  being  and  j^iijaihiL' 
thereon,  t^as  not  cut  and  made  into  hay»  but  .purposely  aad^le^nedly  kn 
^  standing  and  growing  on  the  saM  lands,  whereby  the  tithe  of  the  hay  pra- 
»duoed  from  the  said  lands  was  greatly  reduced  in  value.  The  ImU  siao 
charged,  that  the  defendant  oattsed  the  said  lanAs  to  be  mowed  at  the  tine 
and  in  the  manner  aforesaid,  stud  afterwards  to4>e  fed  4md  depastured  with 
sheep,  and  barren  and  unprofitable  catHe,  for  the  express  purpose  gf  defesud- 
ing  the  plaintiff,  and  the  said  impropriate  rector  of  the  said  pto-ish,  or  one 
of  them,  of  then*  or  his  l^gal  right  to  the  fnU  value  of  the  tithes  arising  from 
suid  lands ;  and  as  evidence  thereof,  the  plaintiff  charged  that  the  vahie  of  Hie 
erop  Of  grass^left  upon  the  said  htads  sX  the  time  when  the  same  were  so  im- 
•  property  mowed  as  aforesaid,  and  of  that  subsequently  growing  andasidng 
thereon,  was  of  very  great  value,  and  in  feet,  ofmuoh  greater  value  than  the 
-^crep  of  grass  which  hadbeen  so  cut  and  msMle  into  hay  as  afosesaid ;  wgfm- 
•theless  the  said  defendant  had  refosed  to  render  tOaiotlff  any  aonouat  of  the 
sheepand  cattle  so  fed  and  dep^stpred  by  him,  or  other  titlMable  ma^em 
and  things  aforesaid.  The  prayer  of  the  hill  was  for  the  nsnal  aceotiai  of 
such  tithes. 

To  this  bill  the  defendant  put  in  a  plea  and  answer.  The  plea,  after  stating 
those  parts  of  the  bill  to  which  the  plea  applied,  proceeded  thus :— This  de-> 
fendsnt,  for  plea  says, "  that  all  the  lands  in  thef  occupation  of  this  defendant, 
situate  within  the  vicamge  and  parmh  of  Bittooyin  tiie  sitid  biU  of  coin|4alnt 
mentioned,  whereon  this  defemhmt  at  any  time  in  any  year,  feom  the  d6th 
day  of  March  18  U  to  the  -«—  ^y  of  October  1816,  kept,  fed,  mA  agisted 
or  depastured  sheep  not  prodaciaig  lambs  or  wool,  or  kept  after  they  had 
been  shorn,  or  other  barren  or  miproAtaUe  oattle,  (exoq»t  the  eloae  csil^ 
Sandmead*  and  the  dose  oalled  the  Horse  Close,  and  the  part  of  the  orchani 
In  the  bill  mentioned^  during  Urn  respeotiye  periods  afoittaid*)  had  been  in 
the  summer  ioMnediatsly  frorieus  to  the  dapaatMring  of  the  said. lands, 
mowed,  and  the  tithe  of  the  hsey  thereof  had  been  set  oat  and  tendered  to, 
and  taken  by  the  tenant  or  lessee  of  the  impropriate  rector  of  the  said  pariah, 
to  whom  the  titlies  of  hay  within  the  said  parish  are  of  right  due  awi  pay- 
able 5"  and  then  the  defendant  averred*  **  that  no  titfee  Is  due  or  has  ever 
been  of  right  aocnstomed  to  be  paid  within  the  said  pariah  of  Bitten,  for  or 
in  respect  of  sheep  and  barren  and  uafMofitalie  catUe  fed  and  depastured, 
when  the  lands  on  which  the  saase  have  lieen  fed  and  depastmnadiiave,  in 
the  same  year,  been  osowed  for  hay ;  and  that  sneh  tithe  has  not  iauoemo- 
MOj  been  pud  to  the  vicar  of  the  said  parish  and  pwish  chiuth  of  BUton 
aibresaid,  for  tiie  time  bdng,  by  tlie  different  oceupiera  of  Ihnds  within  the 
said  parish :  and  this  defendant  avers,  duit  thoaeverai  lands  on  which  sheep 
oraAlierbaxrenand  unprofitable  entUe  have  been  fed  and  agisted  i»ythia  de- 
fendant shioe  the  s}dd  26th  day  jof  Match  1814  (exeqpt  the  before  dscepted 

lands 


laad^daAng.thtf  respective  p^odiBaforeattid);  i¥6re  mbwedby  hhn  iii  a  pVo-  1618. 
per,  usuM#  aD4  huibantllike  manner,  and  at  a  time  when  it  Is  customary  in  ba'tobbli 
that  patt of  the  country  in  which  the  said  lands  are  situated^  to  mow  grass  g^AitcoM 
for  hay  $  and  Uiat  this  defendant  did  not  cause  the  laada  to  be  mowed  at  any 
time  or  in  any  manner*  and  afterwards  to  be  fed  and  depastured  with  sheep 
aad.  barren  and  unprofitable  caitki  for  the  plirpose  of  defrauding  the  said 
John  Batchellor  deceased,  or  the  said  coniplainant  and  the. impropriate  rec- 
tor of  the  siud  parish  of  Bitton,  or  any  or  either  of  thcnH  of  their  legal  right 
jto  the  fttlLvalue  of  the  tithes  arising  fA>m  the  said  lands :  and  this  defendant 
•not  waving,  &c.  says  he  denies  it  to  be  true  that  tithe  is  due,  or  of  right 
accustomed  or  ought  to  be  paid  for  or  in  respect  of  ail  sheep  and  barren  and 
uoprofitab^  cattle  fed .  and  depastured,  althongh  the  lands  oh  which  the 
aame  hxre  been  so  fed  and  depastured  Imve  in  the  same  year*  lieen  mowed 
for  hay ;.  or  that  such  tithe  hiCs  iiqmemorially  been  paid  to  the  Vicar  of  the 
aaid  pansb  and  parish  church  of  Bitton  for  the  time  being,  by  the  occupiers 
of  lanck Within  the  said  parish :  and  this  defendant  further  denies  it .  to  be 
true*  ihM  the  lands  on  Which  sheep  and  other  liarren  and  improfHsMe  cattle 
have  be'en  fed  by  the  defendant  ^incethe  time  in  the  said  bill  mentioned,  or 
any  of  them^  were  mowed  by  him  in  an  improper  and  unusual  and  unhusbaB<!k 
like  malinert  or  at  a  time  when  it  is  not  euBtomary'  in  that  part  of  the  coun- 
try in  Whidfc  the  said  lands  are  situated,  to  mow  grass  for  hay  ^  tbougli  this 
defendant  admits  that  the  lands  were,  in  general  mowed  or  begun  to  be  mow:, 
ed  by  this  defendant  early  in  the  month  of  Juile,  being  according  to  the 
.ttsoal  clistom  in  the  pariah  of  Bitton :  and  tbte  defendant  denies  that  the  said 
lands,,  or  any  of  them,  were  so  mowed  before  there  was  a  full  crop  on  the 
same ;.  or  thsA  this  defendant  cansed  "the  said  latids  to  be  mowed  in  sudi  a 
manner^  that  a  great  pafltiof  the  crop  then  beii^  and  growing  therepn  was  not 
*cat  and  made  into  hay,  but  purposely  and  designedly  left  standing  and 
growing  on  the  said  lands  ;  or  tibai.this  defendant  caused  the  said  lands  to 
be  moTed  at  any  time  or  in  any  manner,  and  afterwards  to  be  fed  and  de- 
pastured with  sheep  and  bamii  and  unprofitable  cattle,  lor  the  purpose  df 
defraudhig  the  said  John  Batchellor  decease^  or  the  said  complainant  and 
theinlpropriate  reetor  of  the  said  parish,  or  any  or  either  of  them»  of  their 
or  Ins*  legal  right  to  the  full  value  of  tiie  tithes  arising  from  the  said  kinds  ; 
or  that,  the  crop  of  grass  leflt  upon  the  said  lands  at  the  time  when  the  same 
.were  mowed,  aqd  that  subsequently  growing  and  arising  thereon^  Were  of 
greater  value  than  the  crop  of  grass  which  had  been  out  and  made  into  hay, 
although  this  defendant  admits  the  same  to  have  been  of  some^  but  not  of 
great  value,  nor  of  any  further  or  any  vidtte,  than  the  aftermath  arising  from 
4ilhec  Jands  within  the  parish,  of  equal  goodness,  and  fturly  mowed  for  hay  -, 
and  the  respective  value  of  the  said  crops  this  defendant  is  unable  now  to 
^et  foHh,  froni  his  remembrance,  belief,  or  otherwise^  farther  than  as 
aforesaid."    The  defendant  then  answered  as  to  the  other  tithes  cJahned. 

Th^  only  question  agitated  was,  as  to  the  right  datmed  of  agistment 
tithe. 

.  The  Solieiior  Gtnatal,  and  Mr.  JfUbrakatih  in  sU{qM>rt  of  the.  phia.  It 
Jisa  been  a  settled  rule  for  these  200  years  past,  that  when  lands  have  been 
mowed  in  the  same  year  and  a  tithe  of  hay  has  been  paid,  no  tithe  of  agist- 
ment is  payable.  Lord  Coke  (1),  ^d  Roll  (2),  state  that.  So  in  Grene  v. 
idutkn  (3),  Ayd  v.  Flower  (4),  a  case  precisely  like  the  present.  Franklyn 
"v.  Master,  &c.  of  St.  Cross  (5),  Ckapman  v.  Keep  («),  Ellis  v.  Saul  (7). 
These  text  writers  and  cases,  are  uncontradicted  by  any  decisions.  There  is 
a  distinction  between  aftermath  and  after-pasture ;  the  former  pays  tithe, 
because  a  fraud  might  be  practised  to  increase  the  second  crop,  and  such  crop 
impoverishes  the  land  3  but  affter^pasture  does  not  pay  tithe,  because  the 
latter  mode  of  using  the  grass  improves  the  lan4. 

Sir 

(1)  2  Inst  6h2.  ,    (&)  jiaie,  voL  I.  p.  768. 
(1)  RoU.  Ab,  €40.  (6)  jtmte,  p.  87. 

(S)  Yclv.  8$.    Me,  vol.  1.  p.  164.  (7}  1  Anst.  332.  ^nfe  p.  360. 

(4)  jtnte,yo\,  1.  ^.722. 


»^*  TITHE  CASfiS. 

1818.  Sir  Samuel  RomUly,  and  Mr.  Troliope  in  npport  of  the  bill.    Aeeordtng 

BATCHELLOR   to  Oie  oU  ddctricie,  titlie  was  not  payable  for  aftcrmatli,  or  after-pasture. 

taALLcoMBB.   ^^  Coke  (1),  citing  Baxter's  case,  says,  "  It  was  resolved  and  adjudged, 

that  a  parson  shall  not  have  two  tithes  of  one  land  in  one  year,  as  of  com, 
and  of  the  stnbble  or  herbage  of  hay^  and  of  the  after-pasture,  ctdcin  dm- 
Hbus,**    So  in  Roll  (2),  it  is  laid  down,  "  If  a  man  pay  tithe  of  hay,  no  dthe 
dejttre  oaght  to  be  paid  afterwajds  for  the  pasture  of  the  same  land,  for  the 
same  year,  for  he  shall  not  pay  tithes  twice  in  the  same  year  for  the  same 
things,  for  the  after-pasture  is  only  the  relics  of  the  hay  which  paid  tithes 
before.*'    Bum  (3),  (a  respectable  writer,  but  no  authority)  as  to  this  doc- 
trine, says,  **  nevertheless,  notwithstanding  these  great  authorities,  the  mo- 
dem determinations  in  equity  are  directly  contrary,  for  that  the  iMilk  aod 
meres,  the  headlands,  stnbble,  and  after-eatage,  are  as  much  a  part  of  the 
increase  of  that  same  year  as  tte  com  or  hay;"  and  he  afterwards  (4),  speak* 
ing  of  agistment  tithe  for  after-pasture,  and  quoting  the  old  authorities  against 
tithe  for  the  pasture  of  the  same  land  in  the  same  year  it  has  paid  tithe  of 
hay,  says  "  the  modem  determinations  in  equity  wUi  not  allow  of  these  dia* 
tinctions,  for  the  aftermath  or  after-eatage  are  undoubtedly  part  of  the  in- 
crease of  the  same  year.*'    It  is  admitted,  that  notwithstanding  the  old  an- 
ihorides,  it  is  now  settled,  that  if  a  second  crop  of  hay  be  taken  in  the  same 
year,  it  pays  tithes  as  well  as  the  first  crop :  it  is  no  longer  considered  as 
*^  the  relics  of  the  hay  which  paid  tithe  ;*'  and  there  can  be  no  reason  why, 
if  instead  of  taking  a  second  crop,  cattle  are  agisted,  they  should  noi  pay 
tithe.  Bum  alludes  to  modem  determinations  to  that  effect ;  but-he  does  not 
name  them.   Thete  are  however,  several  sndi  cases  in  Wood.    HUi  v.  Broji- 
son  (6),  Hicki  v.  TViese  (6),  Benneii  ▼.  Peari  (7),  Bakn'  v.  Mtuan  (8)^  Bowef 
V.  Carter  (9) .    The  doctrine  hdd  down  in  Lynwood  is, ''  Si  eadem  terra  iu 
vel  ter  temmantur  fuerit  tel  HtpUu  paHum  produxerii  danda  totiet  emU  dedm^t^f 
Thus,  pigeons,  pigs,  and  other  animals  that  bring  forth  twice  a  year,  pay 
double  tithe.    So  of  sheep*    And  it  is  held  that  garden  ground  shall  pay 
tithes  for  different  crops.  So  tumips,  when  they  are  pulled,  pay  tithe,  tiiougli 
often  sowed,  and  though  upon  the  same  land,  Benson  v.  fVaikuu  (10).  In 
Ellii  V.  Said,  which  has  been  mentioned,  none  of  the  cases  in  Wood  were 
cited.    The  reason  why  in  former  times  aftermath  and  after-pastura  did  not 
pay  tithe  was,  because,  owing  to  the  deficient  cultivation  of  lands  at  that  pe- 
riod, the  aftermath  and  after-pasture  were  of  little  value  |    but  afterwards, 
when  from  the  improved  cultivation  of  land  they  became  valuable,  they  also 
became  titheable.    In  Andrews  v.  Lane  {II),  it  was  held  tluU  woad  twice 
produced  in  one  year,  was  twio6  titheable.    There  would  be  great  incon- 
venience, and  a  great  inlet  to  fraud,  if  the  phuntiff  is  not  entitled  to  the  ro» 
lief  he  prays. 

The  Vice  Chancellor.  The  question  here  is  a  mere  question  of  fiict,  what 
is  the  common  law  in  this  respect  ?  What  the  common  law  is,  can  only  be 
discovered  firom  the  text  writers  and  reports.  Lord  Con  and  Roll  both 
state  that  tithe  is  not  payable  m  respect  of  agistment  of  land  which  has 
been  mowed  and  paid  tithe  in  this  same  year.    The  reason  they  give  is  not 

aatisfoctory^ 

(1)  2  Inst.  652, 

(2)  1  RoU.  Abr.  640. 

(3)  3d  Tol.  EcclesiMdcftI  Law,  p.  442. 

(4)  3  Bum's  EodesiastieaLLaw,  p.  435, 
ed.  1788.  In  Tetmani  t.  Stubbing,  3  Anstr. 
640 ;  mie,  p.  425,  it  was  dedded  that 
**  stnbble  mowed  and  nsed  as  fodder  or 
mannre  is  not  titheable,  unless  the  farmer 
leaves  an  unusual  qnanti^  of  stnbble  to 
make  a  firaudulent  profit  of  it.  And  Chief 
Baron  Macdonald  observed,  **  a  doubt 
is  SQSgested  in  Bum,  on  the  general  prin- 
ciple that  tithes  are  due  of  every  in« 
craase  of  the  land;  and  the  modem  prac* 
tiee  of  the  courts  of  equity  is  said  to  be  con- 


trary to  the  old  authorities ;  but  this 
to  be  a  mist^e :  no  case  to  that  effect  k 
mentioned  b  the  books,  nor  exists  in  tba 
memory  of  any  person.  The  tAd  anthorities 
(lRoirsAbr.641.  2  Inst  652,  whkh  had 
been  dted  In  the  ai^gumeAtJ  decided  the 
point,  which  seems  to  have  heea  at  rest 
unce." 

(5)  3  Wood,  18. 


(6)  3  Wood,  363.    ^iifs^  p.  263. 

(7)  4  Wood*  236. 
8)  4  Wood,  257. 

»  Ante,  p.  416. 

(10)  .<tfMe,tQl.l.p.  721. 

(11)  4Mf|Tfli.l.  ^377. 


i 
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TITHE  Cases.  ,  m« 

lAtisiaciory,  but  thejr  deariy  state  what  th^  common  Uvf  was.    In  Orene  r.       4 SIS* 
4utten,  it  wad  held  by  the  Court,  that  as  the  owner  of  Ithe  ground  paya  tithe    batchbllor 
of  hay,  he  is  thereby  discharged  of  common  fight  from  tithe  of  agfstment  of 
the  same  land  in  the  same  year.    Then  followed  /iyd  v.  Flower^  Franklftk  v« 
Master^  &:c.  of  St.  Cross,   Chapman  v.  Keep^  ■  and  EUU  v.  Saul.     All  these 
cases  coincide  with  the  doctrine  of  tlie  text  writers,  that  tithe  is  not  payable  . 
for  agistment,  where  the  same  land  has  in  the  same  year  paid  tithe  of  hay. 
Biit  Uien  it  is  said,  there  are  four  cases  in  the  Exchequer,  which  have  been 
dted  from  Wood,  in  which  it  was  held,  that  tithe,  under  such  circumstances,  is 
payable  for  agistment.    All  thiat  appears  from  Wood,  is,  that  in  those  cases  ^he^ 
defendants  alleged  in  their  answers,  that  they  ought  not  to  pay  the  agistment- 
tithe  demanded,  because  the  hmds  had  been  mowed  in  the  same  year;  and  that 
notwithstanding  such  allegations,  there  had  been  general  decrees  for  an  ac- 
count of  the  tithe  demanded*     Three  of  those  cases,  Hill  v.  Branson^  Hicks 
▼.-TVttf^e,  and  Bennet  \.  Peart,  occur  between  1742  and  1790.,     Hon^s  v. 
Carter  was  in  1794;  but  in  Chapman  and  Keep^  in  1742,  it  was  determined 
that  no  agistment-tithe  was  in  such  case  payable;  and  in  Ellis  v.  SmU^  which 
came  on  in  1790,  the  counsel  considered  the  law  as  so  clear,  that  they  aban« 
dpned  the  claim  tQ  agistment-tithe  for  after-pasture.    Is  it  possible  the  counsel 
and  .the  court  could  be  ignorant  of  these  cases  mentioned  by  Wood,  if  there 
realty  had  been  any  siich  decisions  ?    There  is  no  other  report  of  those  Ex- 
chequer cases,  but  as  they  are  given  in  Wood*  except  one,  Howe$  v.  Carter^ 
whidi  is  reported  in  Anstruther(l),  and  in  which,  according  to  that  report, 
nothing  else  was  determined,^  than  Uiat  sheep  kept  principally  for  the  sake  of 
foldiiig,  if  sold  out  of  the  parish. before  shearing  time,  should  pay  an  agist- 
ment tithe.     Gwillim  has  reported  all  the  cases  he  could  collect  on  the  suQect 
of  tithes  from  printed  reports,  and  also  from  MS.  notes,  with  which  he  was 
liberally  turnished^  and  it  is  surprising  he  should  not  have  noticed  any  of  the 
*  Exchequer  Cases  mentioned  by  Wood,  except  Howes  v.  Carter^  determined 
oil  another  point,  if  there  were. any  such  decisions  on  them;  especially  as  they 
would  have  introduced  so  novel  a  doctrin^.    Wood's  book  is  a  mere  collection 
of  pleadings,  with  the  decrees  of  the  court  in  tithe  cases,  without  stating  the 
piroofs'  in  the  cause,  or  aiiy  of  the  arguments  of  counsel,  or  reasons  of  the  court, 
\\  must,  therefore,  be  inferred,  that  in  the  cases  he  mentions,  the  allegations  in 
the  answers  were  iu>t  made  out  in  proof. 

It  might  be  reasonable,  in  the  present  improved  state  pf  agriculture,  that 
sgHtment-tithe  should  be  payable  for  af^er-pasture,  but  that  is  matter  for  the 
ocmsideration  of  the  legislature:  I  am  bound  to  say,  that  by  the  common  law, 
a^  collected  from  the  text  writers,  and  a  long  series  of  decisions,  it  is  clear, 
t&at  where  the  land  has  been  mown  for  hay,  and  paid  tithe,  agistment-tithe 
fer  after-pasture  in  the  same  year,  is  not  demandable.  The  plea  therefore 
makt  be  allowed.  Plea  allowed. 

(1)  2  Anstr.  500.  ante,  416. 

£.    58  Geo.  3.  1818.    Scacc.  iipHiiMo, 

might  t.  Sonthwood.   [6  Price,  607.]  Dan.  187.  22  *  29. 

A   DEFENCE  of  prescriptive  payments,  in  lieu  of  many  of  the  tithes  Modtuet  at&ted 
•^^  sought  to  be  recovered,  was  set  up  to  this  bill  for  an  account  of  the  tithe-  to  be  payable 
alBe  matters  taken  by  them  on  their  farms,  against  the  defendants,  who  were  ^7  ^^^^  ■"*? 
occupiers,  all  of  which  were  insisted  on,  as  good  moduses.      They  were  put  ©f  hSuses**^' 
on' the  record,  by  the  answer,  with  the  following  introduction:  "That  from  dens,  farms,  and 
tittle,  &&.  hitherto  there  have  been,  and  now  are,  payable  yearly,  and  every  lands,  within 

year  *^^  throngfaout 

,.  ,  .  the  parish,  or  the 

iinldAle 'places  thereof,  except  the  occupiers  of  certain  farms  and  lands  desq-ibed  in  the  answer  by  name  only, 
•^  of  which,   the  farms  and  lands  of  the  defendant  are  no  part,  Jiolden  to  be  ill  laid  for  uncertainty. 

Where  a  defendant  to  a  hilt  for  tithes  had  described  his  farm  as  a  messuage,  and  several  closes,  pieces  or  par- 

of  land,  containing  a  stated  number  of  acres;  and,  on  the  hearing,  an  objection  was  taken  to  this  description, 

nse  the  predae  kioal  situation  of  the  lands  was  not  given;  the  court  permitted  the  cause  to  proceed,  sug- 

Veatiqg  tliai  if  the  objection  were  insisted  00,  lesv«  would  be  given  to  the  defendant  to  file  interrogatoriei,  for  the     - 

mWBMtDmUff  the  d4Mii£|liMa« 

▼OX..  II.  S  V  i. 
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2?  1^1  year,  to  the  vicar  of  the  said  parish  of  Pitminster  for  the  time  being,  his  !©§- 
see  or  fanner,  since  the  cndoKmeni  or  CDeatiqa  /oCthe  4111(1  vicarage,  and  to  the 
rector,  or  other  person  entitled  *to  the  tithes,  &c.  before  the  endowment  or 
creation  of  tbe^ard  vicarage,  at  Easter  hi  each  yfeaf,  •7a*4w»  after  as  de-) 
Branded,  by  each  and  every  occupief  of  houaes,  gardeofi,  farin6,''afi$|^48» 
within  and  throughout  the  said  parish,  or  the  tidxeable  places .  thereof  (except 
the  occupiers  of  the  lands  there  called  the  glebe  bnds,<  ^  cec^ain  frrm  and 
lands  called  Higher  Poundisford,  or  the  Barton  of  Higher  P^uikUsfordt  &g* 
&c.  [describing  several  other  farms  by  nanae  only]  for  and  in  respect  of  ibe 
same  farms  and  lands,  and  of  which  the  defendants'  respective  farms  andJandtf 
are  no  part)  divers  moduses  or  customary  payments,  for  aod  in  lieu  and  stttis* 
faction  of  the  tithes  of  divers  matters  and  things  yearly  arising,  &c."  The  an- 
swer then  proceeded  to  enimierate  them. 

F  X)b|ec<iQn9wesre  taken  early  in  the  cauae,  of  a. want  of  sufficiency  and  oer- 
tainty  in  the  desc^iption  of  the  defendants'  lands  to  which  the  modmet  were 
aaid  to  apply»  af  they  had  in  tl)e  achedule  to  their  answer  described  their  re- 
spective occupations  as  '  a  messuage  and  several  closes,  pieces  and  parcels  of 
arable,  meadow,  p^slure^  orchard,  and  other  land^  containing,  &c'  and  it  was 
subnii^ed,  tha^  the  local,  situation  of  the  land  should  be  more  particularly  set 
ibrth.  But  the  LordfChief  Baroya  ruled,  4faat  tlie  defendants  hadso.iar  sufi^ 
<»^nt)y  described  their  farms  afrto.eptJAle  them  to  go  into  their  de&noe,  and 
intimated,  that  if  the  objection  were  insisted  on,  he  would  allow  them,  evesn  in 
^thal  Btage  of  the<auaef  to  file  iqtef rogatories^  (for  the  purppse  of  fumishil]^  a 
fuller  description  of  the  locality  of  their  farms. 
■    Tho  hearing  having  procee(le^,   •       ■    ,.,  '  .  .       '.   ' 

Duuncey,  Martin,  and  Dorvdeswell,  the  counsel  {qt  the  p)a\ntifi^  took  an 
objectiou  (which  had  been  previously  noticed  by  the  Lord  Qhiff  Barou)  U> 
the  terms  in  which  the  modus  was  introduced,  as  being  rendered  uncertain  J^y 
tfae  large  exception  of  so  ma^y  farms,  which  might  extend,  for  any  thipg  t^at 
appeared,  over  three-fourths  of  the  parish — that  it  wasUo  be.  collected  froia 
the  record,  that  the  defendants  meant  to  rely  on  iarm  nwdusest  >'Vrefis  the 
introductory  matter  was  destructive  of  all  accuracy  or  certainty  aa  to  their  na- 
ture, character,  or  extent,  and  which  were,  as  a  consequence  of  j^ie  cxceptioB| 
Ikpt  laid  as  being  either  farm,  district,  or  parochial  paynients-7a];ul  ^lat  that 
uncertainty  was  the  greater  because  the  defendants  had  not  described  eitl^er 
jtbe  lands  alleged  to  be  covered  by  the  modxues^  or  the  excepted  lands  by  pietea 
and  bounds,  or  by  their  extent.  - .  >t 

I;  Horncy  Shadwell  and  Wray^  contra^  contended,  that  the  madv^es  were  suffi- 
teiently  laid,  and  were  not  vitiated  by  the  exception.  And  ux  siigport.of  that, 
^ey  cited  the  case  of  Gills  y.Horr€x{\\  where  this. precise  oqjectipti  ni^as 
i>verru|ed.  -  .•..-■, 

;  la  opposition  to  that  authority,  on  the  other  hand,  the  plaintiff's  copn3^ 
put  the  subsequent  case  of  Vyse  v.  Duntze{2).  .       .'  ] 

Richards,  Lord  Chief  Baron. — I  have  been  labouring  under  tlie  jifficulof 
imposed  by  this  objection  throughout  this  cause.  I  cannot  consider  tnis  mode 
of  laying  the  customs  as  sufficient. 

The  cause,  however,  stood  over;  and  this  day ^Ihe' Lord: <Siief  Baron  de- 
creed against  tl^e  defendants,  with  costs  (3).  .1    y\^r'\sV. 

(l)  Jntg,  ^  l^h  endowment,  throws  it,  JiFfttrd^o^^^tD 


endowment,  throws  it,  JiFft^rd^ty^^^t 
prove  the  existence  0^  tfie  moduses  seimpTb 


(2)  Post,  Add. 

(3 )  According  to  Dan.  1 3 7,  a  preliminary  ques-      him,  and  the  lahds  to  wHch "thej*  «pp^  *and, 
tion  arose  in  this  case,  whether  theplaintifr,  by       that  evidtnce^a  gtnotal  fsa^flifti^.  through- 


tktt  evidence  adduced  on  his  behalf,  had  made  out  the  parid^  pif.flo  m«A)|t|9't|^e^fl|uid,. 

such  a  pruna  facie  case  as  the  defendants  were  gulated  according  to  tue  poor's  r^te  or  rack 

hound  to  answer ;    and  the  points  there  de-  rent,  in  lieu  of  tithes,  was  suflScicnt  evidence 

cided  by  the  court  appear  to  have  been,  that  of  the  vicar*s  genital  right  to'liAe*  In- kind, 

a  vicar,  hy  shewing  a  general  right  to  the  per-  though  It  couM  b*  no  ^tiilenteAf  avribdlu^  the 

eeption.  of  tithes  Sn  kind)  places  himself  in  the  payment  being  fluctnateg^liq^^^lMfltaiD. 
>itufitioa  of  the  rector,  and  without  proving  an  .^  .,  .^  ?  y•^,^  ^     • 

«      X 
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E.  68  Geo.  8.  181&    iScacc.  v.-p^-y-^w^ 

■ft 

Hales  Y.  Pomfrei^  et  ^  contra.    [Dan.  141.]         .  April  27. 

npHE  bill  in  the  iirst  cause  was  filed  by  a  lessee  of  the  impropriate  rector  Where  a  bill  hat 
-■•   for  the  tithe  of  hay ;  and,  at  the  hearing^  of  the  cause,  Mr.  Martin,  for  ^^  *°*^*uii 
tfce  defendants,  offered  to  read  in  evidence  an  original  bill,  filed  in  a  former  L  tbToniyoiie 
suit  by  the  then  rector,  which  had  been  afterwards  amended  and  newly  en-  upon  record : 
grossed,  in  order  to  shew  what  the  rector  conceived  his  rights  to  be  when  he  an  origiaal  biU 
first  submitted  them  to  the  court ;  but  ^^  *  former  suit 

Mr.  Dauncey  and  Mr.  Orven,  for  the  plaintiffs,  objected  to  its  being  read,  ^^"b^  rcaTat 
i^n  the  ground  that  the  original  bill  having  been  amended,  the  amended  bill  evidence  to 
was  the  only  one  upon  the  record.  prove  what  • 

Lord  Chief  Baron. — The  original  biU  is  certainly  not  upon  record,  and  pontiff  con- 
cannot  be  read.     A  plaintiff* may  insert  many  things  in  a  bill,  which  he  may  to'te^atSl'ei^* 
strike  out  the  next  day  by  amendment.     It  is  a  frequent  practice  to  state  of  filing  it 
matters  in  a  bill,  in  order  to  found  interrogatories,  to  obtain  from  the  de-  A  bill  to  ettab- 
fendant'a  answer  a  knowledge  of  the  real  state  of  the  case,  and  when  that  is  ^'^  *  modua 
obtained,  to  amend  the  bill  according  to  the  facts  appearing  upon  the  fuiswer.  ?"!ij!!li**** 
ITie  plaintiff*  cannot  be  bound  by  his  first  statement.     I  cannot  look  into  any  en  and  occu^* 
bill  iHit  that  which  is  upon  record;  and  that  which  is  upon  the  record  before  piert  of  land 
me  is  the  amended  bill.  within  the 

•    Mr.  Martin.— I  tendered  the  original  bill  as  explanatory  of  the  answer  5^^|^^ 

^^  and  of  all  other 

Lord  Chief  Barok. — ^You  certainly  have  a  right  to  say  this :  I  tender  this  owners  occu- 
answer,  as  an  answer  to  something  not  now  upon  the  record ;  but  which  P^o*  ^  ^  And 
must  have  been  upon  the  record,  as  otherwise  the  answer  wouhl  have  been  ^  onynary 
mpertnient.  antrty. 

In  this  ease  there  was  also  a  cross  bill  filed  by  th^  defendants,  for  the  pur- 
pose of  establishing  the  moduses  set  up  by  their  answers  in  the  original  suit. 
The  bill  was  stated  to  be  at  the  suit  of  the  defendants  in  the  original  cause 
describing  themselves  "  as  owners  and  occupiers  of  lands  in  the  parish,*'  and 
tlie  ordinary  was  not  made  a  party. 

The  Lord  Chief  Baron  at  the  hearing  dismissed  the  cross  bill  upon  the 
merits:  but  observed  that,  if  the  merits  had  been  good,  the  bill  was  incor* 
tectly  framed,  as  it  was  alleged  to  be  exhibited  by  some  of  the  owners  and 
occupiers,  and  not  by  all  the  owners  and  occupiers  of  lands  within  the  parish. 
That  properly,  a  bill  to  establish  a  modus  should  be  brought  by  owners  and 
occupiers,  on  behalf  of  themselves  and  of  all  other  owners  and  occupiers  of 
ItAds  within  the  parish;  and  that  the  ordinary  should  always  be  a  party,  he 
being  the  person  to  protect  the  rights  of  the  church ;  and  that  he  had  never 
known  an  mstance  of  a  bill  to  establish  a  modus  to  which  the  ordinary  was  not 
a  party,  being  brought  to  a  hearing  without  its  being  ordered  to  st^nd  over 
for  the  purpose  of  making  him  a  party  by  amendment 

Sittings  after  T.  58  Geo.  3.   1818.    Scacc. 

Michel  V.  BuUen  (and  Aitcheson  and  Dashwood,  deceased), 

[6  Price,  87.] 

DAUNCEY  moved  on  behalf  of  the  defendant  Bullen^  that  the  Deputy  when  a  decree 
Remembrancer,  to  whom  it  was  referred  to  tax  the  plaintiff  his  costs  of  with  costs  gene- 
lliis  suit,  so  far  as  the  same  respected  the  defendant  Bvdlen  and  the  other  de-  r<tUy  had  been 
eeased  defendants,  and  also  his  costs  of  the  issues  at  law,  tried  by  the  same  °'!fl/^r°'i 
defendants,  might  review  his  taxation  in  certain  respects,  and  that  he  should,  ^^3  {„  a  suit  for 
after  such  reviewal,  ascertain  and  apportion  so  much  of  tbe  costs  as  respected  tithes,  and  all  of 
the  defendant  BuUen  only,  the  sole  surviving  defendant  in  this  cause,  and  that  them,  except 
the  defendant  BuUen  might  be  at  liberty  to  file  exceptions  to  the  Deputy  Re-  ^^*  ^®<^  ^^^ 
membrancer's  report  of  Us  allowance  of  the  costs,  the  apportionment  of  which  couit^KAised 
was  now  sought  to  be  made,  and  also  in  respect  of  the  items  complained  of.      to  apportion  th« 

coetB,  so  as  to  relieve  the  siinri?ing  defendant  from  paying  the  whole  of  the  costly 
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181 S.  The  g^unds  of  the  motion  were  first,  that  larger  fees  to  counsel  had  heen 

MicBBL        allowed  than  ought  to  have  been  given ;  and  secondly,  that  the  defendant 

BUL^EK.       Bullen  ought  not  to  be  considered  Uable  to  the  payment  of  the  costs  of  the 

^  ^     -^  ^    other  defendants,  who  were  dead,  as  the  interests  of  the  several  defendants 

were  distinct,  and  tlie  trials  had  been  distinct, 

Martin  appeared  for  the  plaintiff,  in  opposition  to  the  motion. 
Richards,  Lord  Chief  Baron. — I  never  remember  any  instance  of  a  case 
where  the  decree  for  costs  had  been  general,  in  which  a  defendant  who  has 
survived  his  co-defendants,  has  been  relieved  on  such  an  application  as  the 
present.  It  may  possibly  be  a  hard  thing  on  the  surviving  defendant,  but  it  is 
one  of  the  hardships  which  necessarily  belong  to  such  a  case.  No  instance 
whatever  is  adduced  of  such  a  thing  ever  having  been  done,  and  I-  think  it 
contrary  to  every  rule  of  a  court  of  equity.  As  to  the  first  part  of  the  motion, 
it  may  be  referred  back  to  the  Deputy  Remembrancer  to  review  his  taxation, 
but  the  latter  part  must  be  refused. 

Sittings  after  T.  68  Geo.  3.  1818.    Scacc. 
/wM  te.  Whitman  v.  Legh*    [6  Pricei  88*3 

Where  an  im-     ^Y^HIS  was  a  demurrer  to  a  bill  filed  for  a  discovery  of  the  defendant's  title 
.proptiator  had      X   to  certain  tithes,  for  an  account  of  which  he  had  filed  a  bill,  as  impro- 
Shcs*  ^*the    P™*^  rector  of  Prptbury  in  the  county  of  Chester. 

defendant  filed  a  '^^  present  plamtifTs  bill  charged  the  said  suit  still  depending  ^^^^-^hat  the 
cnMs-bill  for  a  defendant  had,  or  had  had,  in  his  possession,  certain  conveyances,  deeds,  &c« 
discovery  of  the  by  which  he,  or  the  person  entitled  to  the  tithes  sought,  had  oonveyed,  or 
^^3P™SS  of  di-  "**^"^^  *®  convey  tliem ;  and  that  die  said  tithes  were  not  purchased  by, 
ms' deeds,  &c".  ^  ^^^^  ^^  sufficiently  conveyed  to  defendant,  or  the  party  from  whom,  &€• 
illeged  to  be  in  The  bill  then  charged  more  particularly  certain  conveyances  (describii^ 
his  possession  them'  by  their  dates  and  parties),  wherein  the  tithes  had  been  conveyed  to 
^^^h"'^^^  ^^  persons,  inconsistent  with  any  title  being  in  the  defendant,  and  that  such  deeds 
which  theTm-  ^^'^i^^  ^is  possession,  &c.— HEUid  also  that  the  said  tithes  had  been  severed  and 
propriatorfileda  devised  for  a  term  of  400  years  still  outstanding,  chargeable  with  the  payment 
general  demur-  of  certain  annuities,  and  not  vested  in  the  defendant,  and  that  there  wereother 
iT  M  ^\  ^^^y.  outstanding  terms  and  divers  family  settlements  affecting  the  eight  to  the  said 
cross-biU  r^uir-  ^^^  whereby  it  would  appear  that  the  defendant  was  not  entitled  thereto, 
ed  an  answer  to  The  bill  then  Stated  that  within  a  certain  township  within  the  said  rectoiy 
other  matters,  there  was  a  modus  on  the  part  of  the  occupiers  who  had  com  and  hay  on  their 
Mpcdally  whe-  lands,  of  a  tenth  kiver  or  ryder  (a  quantity  of  ten  sheaves),  in  lien  of  the  tithes 
no?a  certJn*  ^^  ^™  •'^^^  ^•y  •  ^^  as  to  the  occupiers  whose  lands  produced iny  and  no 
modtu,  the  de-  conii  6<^*  ^or  every  day's  math  of  upland,  imd  \s.  for  every  day's  math  of 
murrer  must  on  Watered  meadow,  the  day's  math  being  half  an  acre  of  cu8teanary»  .or  an 
that  account  be  ^ere  of  Statute  measure ; — and  that  the  defendant  had  in  his  possession  <» 
ultimately  ^'  power  divers  books,  &c.  which  would  prove  and  esUbli^  die  and  moAues, 
mitted  the  de-     ^^d  which  he  refused  to  produce. 

murrer  to  be  To  that  bill  the  defendant  filed  a  general  demurrer,  which  came  on  to  l[>e 

withdrawn,  and  argued  in  last  Easter  Term,  by 
mur^andan-      ^^^^^y  and  Spence  for  the  demurrer,  and 
swer  to  be  filed,      ^gar  and  Simpkitison  for  the  bill,  when 

on  payment  of  The  court  held  that  the  bill  having  stated  diat  there  existed  a  modus,  and 
full  costs  as  be-  therefore  required  an  answer  as  to  that  part  at  least,  held  that  the  general  de- 

l^rt'y.  ^  A^^d*^^  ^^^^^  "^"»*  ^  over-nded. 

murrer  being  Leave  was  then  asked  to  withdraw  the  present  demurrer  for  the  purpose  of 

accordingly  confirming  it,  and  demurring  more  particularly,  and  at  the  sane  time  an- 
filed,  limited  to  mrering  such  parts  of  the  UU  as  requited  to  be  answered.  That  a^^pli* 
Sl^M Yought^*  ^^^  ^**  opposed ;  for  that  thus  a  defendant  mig^t,  on  every  oecasioD» 
discovery  of  the  ^^^  demur  generally,  and  having  taken  the  opinion  of  the  cow^  might 

deeds,  &c  was,  withdxair^ 

on  agreement,  over-ruled;   thdeaatiMKng,  that  the  plaintiff  in  the  ctqw  suit  was  entitM  to  avail  faioiscftf  «f 


axiy  instrument  iq  the  poesessioa  of  tha  defendant  whidi  would  shew  that  he  had  the  right^  or  that  the,defend« 
ant  in  the  croM-fuit  had  none. 
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withdraw,  and  demur  more  particolarlj  according  to  exigendes :  all  which 
operates  in  delay  of  th^  dieeovery ,  bat 

The  court  gave  leave  as  prayed,  on  terms  of  payment  by  the  defendant  of 
the  full  costs,  to  be  taxed  as  between  party  and  party. 

The  second  demurrer  now  elune  on  to  be  argued. 

The  defendant  on  this  occasion  had  demurred  to  so  much  of  the  bill  only 
as  sought  the  discovery  of  his  tide  deeds,  taking  the  charges  severally  on  that 
point;  and  as  t6  the  charge  of  moduses,  and  the  possession  of  papers,  books, 
{Ih;.  which  would  establish  them;  he  answered,  by  submitting  the  point  to  the 
court,  mfi  a  denial  of  the  facts. 

Dami»ce$  and  Spence  for  the  demurrer,  objected  that  the  present  was  nothing 
nore  than  a  mere  experimental  fishing  bill,  filed,  not  bond  fide  for  the  purpose 
of  the  discovery  affected  to  be  sought,  but  to  harrass  the  ddendant  in  his  other 
suit ;  wad  that  it  was  vague  and  uncertain,  without  precision  in  its  object, .  if 
it  had  any  beyond  an  attempt  wantonly  and  at  random  to  expose  the  de- 
H^iulant's  title  deeds,  without  setting  up  any  title  in  the  plamttff :  Buden  v. 
Dare  (1). 

And  they  also  objected  that  the  plaintiff  had  stated  no  fact  to  shew  the 
court  that  diere  existed*  any  thing  entitling  him  to  call  on  the  defendaht  for 
the  indefinite  discovery  sought ;  that  even  if  the  defendant  had  in  his  pos- 
session the  deeds,  &c.  alluded  to,  the  plaintiff  could  not  oblige  him  to  produce 
them*  without  shewing  that  he  had  a  common  interest  with  the  defendant  m 
thens :  Burton  v.  Neville  {i);  and  they  mentioned  that  a  demurrer  in  all  re- 
jects prc^cisely  similar,  had  been  lately  allowed  by  the  Vice  Chancellor. 

Clarke  and  Agar,  emutra^  contended  that  the  present  bill  was  not  of  the 
description  which  had  been. given  to  it ;  that  the  object  of  it  was  merely  and 
fairly  to  know  from  the  defendant,  whether  he  had  in  point  of  &ct  any  pre-f 
tence  for  setting  up  a  title  to  the  tithes  sought:  and' they  cited  the  cases  of 
Stroud  V.  Deacon  (8),  and  Metcalfv*  Hervey{4)»  In  this  case  it  mi^t  a{H 
pear  by  the  very  de€^,  under  whidi  the  defendant  daims  title^  that  the  tithes 
wore  reserved, 

DoMmeey  having  replied, 

RipHAans,  Lord  Chief  Baron.— The  question  putis,  merely  whether  the 
defendant  has  not  in  bis  possession  certain  deeds,  which,  if  produced,  would 
shew  that  he  bad  no  title.  The  plaintiff  does  not  ask  the  production  of  the 
deeds,  tmless  that  should  be  so  in  point  of  fact — ^unless  he  has  deeds  in  his 
posseosion  which  destroy  his  pretended  title,  and  shew  him  to  be  a  stranger. 

Suppose  that  this  had  been  a  cross  bill  filed  to  establish  a  modus.  On  a 
reference  or  an  issue,  all  the  deeds  would  be  ordered  to  be  produced ;  and 
why  should  they  not  now  be  inquired  into?  This  is  a  very  different  case  from, 
an  appltcatioa  to  inspect  title  deeds*  The  plaintiff  has  a  right  to  the  be- 
nefit  of  any  instrument  in  the  possession  of  the  defendant,  which  might  make 
in  his  favour,  such  as,  £br  instance,  would  shew  that  he  had  the  right,  or  that. 
the  defendant  had  not* 

GxAHAM,  Baron. — A  defend^mt  has  a  right  to  charge  a  plaintiff,  bringing  an 
ejectment  against  him,  with  having  no  title,  and  to  ask  him  quo  jure  he  pro- 
eeeds.  If  this  demurrer  had  bcei^  more  confined,  the  Court  might,  to  a 
certain  extent,  have  protected  the  defendant,  but  they  must  also  assist  a 
plaintiff  where  he  makes  out  a  fair  case  for  their  interference,  and  the  de- 
fendant cannot  produce  any  reasonable  objection  to  it  in  the  mode  of  de-. 


Wood,  Baron,  absent. 

Gar&ow,  Baron. — If  a  man  chuses  to  become  a  litigant,  he  may  surely 
be  asked  as  to  his  consciousness  of  having  not  a  shadow  of  title  to  the 
snbject-matter  of  his  claim :  and  that  without  infringing  the  sacred  rule  that 
-i|r^  not  to  be  wantonly  raked  i^p  without  good  cause. 

Per  Curiam.    IXemurrer  over^ri^l^. 

(1)  %  Ves.  sen.  444.  -  (2)  %  Ooz»  242. 

(3)  1  Ves.  len.  37.  (4)  1  Vat.  len.  248. 
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Nov.  18.  Ridley  ▼•  Storey.    [Dan.  157.] 

A  otfmpotltiaii  rpHIS  was  a  biU  filed  by  SirMatthew  White  Ridley  and  Dr.  Henry  Ridley, 
SSa^^'iSr'bf  .  "  ^^  devisees  of  Sir  M.  W.  Ridley,  deceased,  for  an  account  of  all 
a  vicar  to  the  ^^es,  except  com  and  grain,  had  and  taken  by. the  defendante  from  lands 
lord  of  a  manor,  in  their  occupation,  within  the  manor  of  Cramlington,  in  the  county  of  North- 
In  consideration  umberland. 

^^t  tf^  e  '^^^  ^^^  ^^^  ^^  ^^  plaintirs  biU  was,  that  the  vicarage  of  St.  Nicholas, 
in  a  chapel,  &c.  Newcastle,  in  the  county  of  Northumberland,  of  which  the  manor;  township, 
previously  to  the  and  chapelry  of  Cramlington,  in  the  same  county,  was  part,  was,  in  the  year 
32  Hen.  8,  c.  7,  1194,  endowed  with  all  the  tithes  arising  within  the  said  vicarage,  or  the 
by  evld^  r  ^^^^^®  places  thereof,  and  continued  so  endowed  from  that  time  until  the 
constant percep-  y^'  \&^^\  when,  in  consequence  of  the  inconvenience  arising  from  the 
tion  and  com-  manor,  township,  and  chapelry  being  at  a  considerable  distance  from  the  resi* 
pliance  with  the  dence  of  the  vicar,  John  Heringe,  tibe  then  vicar  thereof,  made  and  executed 
wU??*  ^  ^  composition  real,  or  grant,  with  or  to  a  person  of  the  name  of  Thomiu  h 
made :  held  to  Cramlington,  then  lord  of  the  manor  of  Cramlington,  which  was  duly  con- 
be  Talid,  though  firmed,  "  whereby,  in  consideration  of  the  lord  of  the  manor  taking  upon 
It wasnot  proved  himself,  at  his  own  costs  and  charges,  to  find  and  present  a  priest  qualified  for 
m^^^^'^th  ^^  performance  of  all  the  duties  of  the  chapelry  of  Cramlington  aforesaid, 
content  of  the  "^^  ^^  P&y^i^g  ^^  ^^  y'lCBx  yearly  two  capons  and  one  cheese,  or  the  value 
patron  and  or-  thereof,  the  said  John  Heringe,  as  such  vicar  as  aforesaid,  granted  and  agreed 
dinary.  for  himself  and  his  successors  that  the  said  lord  of  the  said  manor  of  Cram- 

lington should  have,  receive,  take,  and  enjoy  all  tithes  whatsoever,  except 
com  and  grain,  arising,  growing,  and  renewing,  within  the  said  manor,  or  the 
titheable  places  thereof." 

That  from  the  time  of  such  composition  real,  the  proprietors  or  owners  id 
the  manor  of  Cramlington  had  been  in  Uie  receipt  of  ful  the  tithes,  except 
those  of  com  and  grain,  yearly  arising  within  the  manor,  township,  and 
chapelry  of  Cramlington,  and  the  titheaUe  places  thereof,  and  had  presented 
a  curate  or  chaplain  to  the  said  chapelry,  and  had  paid  the  sum  of  51.  annually 
to  such  curate  or  chaplain,  and  had  in  uke  manner  delivered,  or  caused  to  be 
delivered,  the  two  capons  and  a  cheese  to  the  vicar  for  the  time  being  of  the 
said  vicarage,  or  made  him  a  pecuniary  or  other  satisfaction  for  the  same. 

That,  a&st  various  mesne  conveyances  and  descents,  the  manor  of  Cram- 
lington had  become  vested  in  the  testator,  Sir  ^fatthew  White  Ridley,  by 
virtue  of  which  he,  the  testator,  became  entitled  under  the  before-mentioned 
composition  real  or  srant,  to  receive  and  retain  all  the  tithes,. except  those  of 
com  and  grain,  of  aU  the  lands  within  the  manor,  chapelry,  or  township,  and 
the  titheable  places  thereof,  (except  the  tithes  of  certain  lands,  in  the  posses- 
sion of  Adam  Mansfeldt  Lawson  de  CardonneU,  which  had  been  granted  by 
John  Lawson,  under  whom  the  testator  derived  title,  to  Hylton  Lawson,  under 
whom  the  said  A.  M.  L.  de  CardonneU  claimed  and  enjoyed  the  same),  and 
also  to  the  perpetual  advowson  of  the  said  chapelry,  and  had,  accordingly, 
from  time  to  time,  received  such  tithes,  and  had  presented  the  plaintiff,  Dr. 
Henry  RicHey,  to  the  curacy  thereof,  and  paid  him  annually  as  such  curate  of 
the  said  chapel  the  sum  of  6L  and  delivered  the  two  capons  and  a  cheese  to 
the  vicar,  according  to  the  terms  of  the  composition  real,  or  grant,  or  made 
him  satis&ction  for  the  same. 

That  Sir  Matthew  White  Ridley  died  in  the  year  1813,  having  previously 
made  a  will,  under  which  the  plaintifis  became  owners  of  the  manor  of  Cram" 
Ungtan^  and  as  such  claimed  to  be  entitled  under  the  composition  real,  or 
grant,  to  all  the  tithes  but  those  of  com  and  grain,  arising  on  the  lands  within 
we  said  manor,  township,  and  chapelry,  except  the  lands  in  the  occupation  of 
A.  M.  L.  de  CardonneU;  and  that  the  defendants  were  the  occupiers  of  sndi 
lands,  and  had  subtracted  the  tithes,  &c. 

The  evidence  produced  on  the  part  of  the  plaintiffi,  in  support  of  the  case 
made  by  the  biD,  commenced  with  a  confimiation  in  1960,  oy  Thomaa  Hat- 
field, 
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field,  Bishop  of  Durham,  of  an  endowment  made  by  Hugh  Pudsey,  Bishop  of  IS  18. 
Durham,  in  1294,  by  which  the  vkiafage  of  St.  Nicholas,  Newcastle,  was  en- 
dowed with  the  tithes  of  hay,  af)d  all  other  tithes,  except  the  tithes  of  corn 
and  grain.  Parol  evidence  was  then  read,  to  prove  that  the  cliapelry  of  Cram- 
lington  WAS  generally  reputed  to  be  comprised  within  the  vicarage  of  ISt. 
NichohiB,  Newcastle. 

An  old  paper  writing,  purporting  to  be  a  copy  of  the  original  composition 
real,  or  grant,  mentioned  in  the  bill,  was  then  produced,  and  proved  to  have 
come  oiit  of  the  proper  custody,  which  paper  writing  was  in  the  following 
words  :-^  '  ' 

'*  The  Conteintes  of  the  Composition  tealV*  **  That  the  aforexaid  Thomas 
Cramlington  fus  Hares  for  eiver  shall  att  theyer  owen  Devise  Electyon  and 

fvyll  S^  att  theyer  owen  Coistis  and  charges  fynde  S^  pnte  one  ahell  pste  to 
syng  or  saye  8f  impr ester  all  deive  sarvice  sacraments  ^  sacrametalls  att 
Cramlynton  within  the  Chapell  theW  wiche  preste  shall  discharge  the  Viccare 
aforesayd  ^  is  successores  of  all  maner  of  charges  spiretuall  ^  temporall 
any  maner  of  wise  deu  or  herafter  to  be  dewe  unto  oner  Sower ayng  Lord 
the  King  the  By  shop  of  Durham  the  Archdcn  of  Northumberland  or  any 
**  hating  or  pretendynge  any  maner  of  Jurisdecton  spetuall  or  temporall  and 
'*  for  that  shall  reseve  all  maner  of  teyndes  <^  oblacons  w*^  the  appurtences 
**  except  the  teyride  come  paying  yarely  and  confetyng  ower  ^  aboivc  tlie 
"  fy^y^g  4"  Salarye  of  the  aforesayd  preste  at  the  feste  of  the  translation 
of  Sainte  Nicholas  ^  myUr"  the  church  of  Sainte  Nicholas  att  Newchastell 
medyatlye  after  hye  mase  that  daye  Recognytion  that  yt  is  the  Mother 
Churche  of  Cramlynton  to  the  same  Master  John  Herynge  now  Viccare 
"  and  his  Successors  for  the  time  beying  for  ewermor  or  unto  ther  Deputis 
**  there  in  that  behalf  of  the  frowtis  of  the  same  Manor e  off  Cramlyngton  n^ 
"  the  appurtences  two  Cappons  prise  v^  a  pece  and  one  Chese  prise  xi'  in  the 
**  name  and  for  full  coletacion  of  all  maner  of  tyndes  oblaciones  dewe  or  to  the 
**  Viccare  for  the  tyme  being  owett  off  the  Manor  and  Hamlett  of  Cram- 
"  lynton  ajforesayed  w*^  owett  any  maner  of  payment  or  demand  any  wysc  so 
"  that  the  brynger  off  the  said  two  cappons  and  a  chese  shal  use  these  wordes 
•*  or  lych  effect  to  the  Viccare  or  his  Deputes  ther  that  is  to  saye  *  /  have 
**  browghte  unto  yowe  Master  Viccare  such  tyndes  as  we  be  bowinde  bye  Com- 
posycon  to  bryng  ^  her  I  doo  knowleg  for  the  Maner  off  the  Hares  off 
Cramlynton^  thatt  Hamlett,  of  Cramlynton  is  pcell  ^  paycrte  off  the  parish 
of  Sainte  Nicolas  ofNewcastell  S^  a  Chappell  depending  thereof  and forther 
**  itis  provydt  and  agreed  that  if  the  saycd  Tliomas  Lawsori  his  Heyres  doe 
hrecke  Sf  natt  trewlye  and  dewlye  wythoute  frayed  or  Coveyne  obey  and 
hepe  \he  Intent  is  of  this  Composicon  that  the  sayed  Viccare  for  the  tyme 
beying  to  be  at  large  to  clayme  iucke  and  gather  fus  tynds  and  tythes  suche 
"  as  the  lawe  wyll  geive  hym  nf"  owte  any  yterruption  of  the  said  Thomas  or 
**  is  heyres  ^  noye  time  shall  *  before  anie  such 

"  Brecke  shall  induce  any  prescription  or  custome    And  In  witness  of  this 
'*  ppetuall  andfynall  end  and  composician,  &e" 

in  confirmation  of  this  paper,  there  was  then  produced,  on  the  part  of  the 
plaintifia,  an  inquisition  post  mortem  of  one  John  Lawson,  (from  whose  de- 
scendants the  ancestors  of  Sir  Matthew  White  Ridley  was  proved  to  have  pur- 
chased the  manor  of  Cramlington),  bearing  date  the  17  Jac.  1,  in  which  the 
Jury  find  '*  that  the  said  John  Lawson  died  seised  of  a  moiety  of  the  manor 
of  Cramlington,  and  the  tithes  of  all  the  manor,  except  corn  and  grain,  by 
virtue  of  a  composition  real,  made  from  Herynge  vicar  of  Newcastle,  27  Hen. 
Hy  duly  oonfimied,  as  by  the  said  composition  and  confirmation  to  the  Jury 
the^n,  appears."  There  was  also  produced  an  extract  from  the  register  of 
the  Bwhop  of  Durham,  dated  in  1541,  by  which  it  appeared  that  i  a  vicar,  of 
die  iiBiad  of  Herynge,  resigned  the  vicarage  of  St.  Nicholas,  Newcastle,'  about 
that  time. 
7[*he  next  evidence  shewed,  that  the  terma  of  the  composition  had  been 
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followed  by  the  payment  of  the  two  capons  and  a  dMSeae  %p  tfie'VNsir  f^f  9t. 
Nicholas  yearly,  as  tar  back  as  the  middle  of  the  17th  century,  |)y  means  pf 
entries  in  the  vicar's  books  o^  receipts  for  the  CramUngton  tithe^ ;  and  it  was 
proved  that  the  ancestor  of  Sir  Matthew  White  Ridley  had  purchased  the 
Cramlington  estate,  and  the  tithes  in  question,  of  one  Lawson,  a  descendant 
of  the  Lawson  mentioned  in  the  inquisition  post  mortem,  subject  to  this  pay-* 
ment  to  the  vicar. 

It  was  then  proved,  that  in  modern  tinies  a  pecuniary  composition  had  been 
paid  to  the  vicar,  in  lieu  of.  the  capons  and  cheese;  and  that  Sir  M,  W.  Ridley 
and  his  ancestors  had  always  found  and  presented  a  curate  to  the  chapelry,  and 
had  enjoyed  th^  chapel  garth,  and  repaired  the  chancel. 

The  plaintifTs  counsel  then  produced  in  evidence  many  old  leases  by 
the  Lawsonsy  under  whom  the  plaintiffs  derived  title,  of  as  early  a  date  as  the 
reign  of  Charles  2 ;  and  also  a  grant  from  a  former  owner  of  the  manor  of 
the  small  tithes  of  the  only  other  estate  within  the  manor,  except  those  of 
plaintiff  and  defendant,  to  the  ancestor  of  A.  M.  L.  de  Cardonnell,  the  pre^ 
seat  owner  of  that  estate.  They  then  proved  the  conveyance  from  the  Liaw- 
sons  to  Sir  Matthew  White,  the  ancestor  of  the  testator  Sir  M.  W.  Ridley, 
and  by  slifiward's  books  and  receipts,  proved  the  actual  perception  of  the  hay 
and  small  tithes  of  every  part  of  the  defendant's  estate,  down  to  the  tame  if 
the  subtraction  mentioned  m  the  bill.  The  occupation  of  the  lands  wA  the 
subtraction  of  tithes  by  the  defendants  Wjas  admitted  by  the  answer. 

The  only  evidence  produced  on  the  part  of  the  defendants  to  rebut  ibc  ^aae 
maicle  by  the  plaintiff,  consisted  g£  a  conveyance  to  an  ancestor  of  the  de&n^v^^ 
Storey,  in  the  year  1736,  of  the  nianor  of  Cramlington,  and  other  maoors»  in 
which  conveyance  were  con^ai^ied  general  vford«  comprisiiig  tithes:  bait  no 
evidence  ivaa  adduced  of  any  perception  of  such  tithes,  on  the  part  of  the  4e- 
fe^idaat. 

Upon  this  evidence  the  principal  questions  which  arose  were — 1.  Wbefter 
the  composition  real,  or  grant  of  the  tithes  by  the  vica^  to  the  owner  of  tlie 
manor,  had  any  legal  effect ;  and,  2,  Whether  the  plaintiffs  had  made  out  ft 
sufficient  case  to  entitle  them  to  the  benefit  of  it. 

^r^  Fonhl^nqy^  and  Mr.  Farrer,  for  plainti^. — ^This  cpmposition  real,  or 
g^ant,  wa^  a  coAveyance  by  die  vicar,  rector,  patron,  and  ordinary,  of  the  titles 
and  ecclesiastical  profits  enjoyed  by  the  vicar  of  St.  Nicholas,  Newcastle,  ia 
that  part  of  his  parish  which  lay  within  the  manor  of  Cramlington,  to  be  t^ken 
and  enjoyed  by  Thomas  a  Cramlington  and  his  heirs,  for  the  consideratioa 
mentioned  in  the  copy  of  that  instrument,  which  has  been  given  in  evidence* 
Previously  to  the  disabling  statutes  of  1  Eliz.  and  13  Eliz.  a  parson,  vicar,  or 
other  ecclesiastical  incumbent,  ''  concurrentibus  m  qui  jure  requiruntur"  cpul4 
convey  or  charge  the  hereditaments  he  held  in  right  of  his  church  (!)•  The 
word  **  tithes"  in  sect  S  of  13, Eliz.  shews,  that  in  passing  the  act  the  mischief 
of  ecclesiastical  persons  granting  their  tithes  for  estates  in  fee,  or  for  life,  was 
in  contemplation.  This  power  of  alienating  tithes,  and  other  ecclesiastical 
property,  was  the  origin  of  those  special  cases  in  which  tithes  might  be  vested 
in  laymen,  as  in  die  cases  of  Pigot  v.  Hem^  and  Boocker  v.  Rogers  (S),  and 
Phillips  V.  Pryiherick  (3).  A  layman,  it  is  true,  was  said  not  to  be  capable  oF 
tithes :  but  this  supposed  incapacity  arose  not  from  the  nature  of  the  property, 
but  because  there  was  no  court  in  which  he  could  sue  for  them  as  tithes.  He' 
was,  however,  permitted  to  sue  for  them  as  a  temporal  profit  apprendre  by  tlie 
description  of  the  tenth  shock  (decima  garha)  instead  of  decimas  garbanm  ; 
and  Lord  Coke  says,  he  might  sue  in  the  Ecclesiastical  Court.  '  When  d^ 
grant  to  Thomas  Lawson  was  made  in  27  Hen.  8,  he  could  not  then,  it  must 
be  admitted,  sue  for  the  tithes  eo  nomine ;  but  he  might  have  sued  for  them 
in  the  common  law  courts,  as  the  tenth  cock  of  hay,  the  tenth  lamb,  &c.  The 
tithes  vested  in  him,  and  did  not  merge  in  the  land,  or  become  extinct.  The 
transaction  was,  in  fact,  a  grant,  giving  a  right  to  the  enjoyment  in  pernancy^ 
and  did  not  operate  as  a  discharge  of  the  land  firom  tithes.    The  grantee 

^  held 

'  (1)  Co.  Litt  44,  a.  Lit  sect  528,  648.  S  Rep.  45.  1  RoH.  Rep.  S.  u^  nH  1,  119.  ^ 

(t)  CiMfai  the  BUhop  df  Whiehett9r*9CMe.  (S)  Pott,  Add. 


h(tf  die  Iffrwl  f|if^  tl9  ^^  ^atinet,  for  titjiq^  sr^  cqllat^n^  \o  tfte  ^^v  P^  M)^* 
^  1^  tajcen  upon  it,  W  not  fssuiiig'out  of  the  Is^nd;  an4  tbey  ji^rp  iiqjt  fimj^i^ 
cktioguished  by  unitv  of  possession,  nor  by  a  release  of  9O  right  to  the  lan^  ^^ 

Lincoln  ▼.  Cooper  (1),  Hitide  v.  Perkins  (2),  and  Wichham  v.  Copper.  ' 

T^  foDowipg  propositions  are  deducible  from  the  ci^eswbich  nave  be?n 
cited :— 1.  That  in  a  special  case,  even  before  the  statute  of  Hen.  8  (3),  ^  lay? 
Quan  was  capable  of  tithes  at  common  law.  2.  That  he  might  sy^  fqr  them 
even  in  the  Epclesiastical  Court.  3.  That  to  support  his  title,  tl^e  court  wqul4 
presume  that  th^  owner  of  the  manor  was  ongin^dly  seised  of  «]}  the  lands 
constituting  the  manor.  4.  That  the  tithes  were  seyeiable  from  the  msnor  or 
land  of  ]¥bich  the  tithes  v^^re  granted,  as  in  Phillips  y.  Prythcrici  (4).  if.  Tba| 
bjr  such  composition  or  other  laiv^ul  means,  the  lord  or  owner  d^d  not  merely 
&charge  his  lands  from  the  payment  of^  tithes,  Ibut  th^  tithes  continued  coir 
lateral  to,  and  distinct  from,  the  land,  and  were  grantahle,  or  capable  of  bemg 
rescued  by  the  lord  or  owner,  aftor  be  had  ^ie^ted  the  manor  or  land*  6. 
That  tenancies,  or  parcels  of  the  manor  or  lands,  might  aflerwards  be  grim^ed 
pnt ;  and  that  those  tenancies  were  grf^^tl^ble,  with  a  reservation  of  the  titl^ 
\xj  the  lord  or  owner  of  the  land. 

Although  the  original  grantee  in  thi§  case  could  pot  sue  for  (he  tithes 
at  the  date  of  the  grant,  yet  th^  pow^  of  suing  for  tithes  in  the  spiritual  conr$ 
was  givoi  bim  by  32  Hen.  8,  c  7,  five  yeaxs  subsequent  to  the  gr^uajL  th^ 
tithes  having  been  once  granted,  and  beinff  a  possession  distinct  from  the1[andy 
an^  Bof  ^Dg  a  parcel  of  or  issuing  out  of  a  manor  (a|tbo,\igh  they  mi^t  ba 

2'  ipur|enaBf  to  the  ma^or),  becaof^e  a][^enable  as  any  otl^ier  ij^coxpof ef4  l^^cig? 
taments. 

Mr.  ^k^r  and  Mr.  Meguso;^  for  the  ^^fendants. — ^In  a  ^  prefemd  by.  f 
layman,  tor  payment  of  tithes,,  long  possession  by  himself,  and  those  upaei; 
whom  he  claims,  is  not  sufficient^  pf  itself,  to  constitute  the  necessary  evidence 
of  title ;  but  a  lawful  coiotunencement  of  that  possession  must  be  shewn*  l^he 
Cfljiuiser  fb^  the  plaintifl&,  aware  of  this  rule,  have  pi^odueed*  a9  tne  origin  o^ 
th(^  title,  the'grant  of  1536.  This  grant,  bowever,  musjt  have  been  invalid. 
Atcomn^pnlaw,  before  the  stau  3^  Hen.  8,  c.  7,  a  layman  w^  incapable  of  ^W: 
ceqpty  or,  as  it  is  expiressed^  pernancy  of  tithes ;  except  in  the  caae&  01  the  KinA| 
Bis  patentee,  9XfA  the  tenant  of  an  ecdesjastic  (5) ;  a^d  this  grant  was  rf^^ 
four  years  before  this  statute ;  the  graij^  appears  to  have  be^  a  layman; 
and  it  is,  ip  its  terms,  a  grant  oJT  tjihes  in  pernancy.  But  suppospg  s^vich  % 
grant  migbt  have  "heen  made,  it  could  only  have  been  made  by  a  rector;  na 
instancy  has  ever  occurred  of  a  vicar  being  allowed  to  alienate  tha  ti^es  ^ 
which  be  has  been  ei;idow^d,  a^^  besides  there  is  up  evidence  to  prpve  that  the 
mnt  in  the  present  case  was  made  with  the  consent  of  the  necessary  psfftii^ 
The  on}y  evidence  of  the  grant  which  hiis  been  produced,  is  a  copy  of  d\e  m- 
irtruia^t,  and  that  is  attempt^  to  t)e  confirmed  py  an  in^ifisitionj^pj/;  rpxixte^ai;. 
but  that  is  very  questionable  evidence,  such  inquisitions  having  b^^  in  geuj^aJI) 
taken  ex  parte.  No  evidence  ha^  been  produced  of  the  persons,  undj^  wbom. 
the  plaintiff  chiims,  having  a  derivative  title  ftom  the  grantee,  or  of  theiii 
haying  fulfilled  the  conditions  of  the  grant,  by  providing  a  priest :  the  in^iuT 
aition  merely  shews  that  Thomas Xawson  was  entitled;  but  there  i§  nothin^^ 
to  proye  any  transmission,  of"  interest  from  Thomas  a  Cramlington,  to  whio^ 
the  grant  was  m&de,  to  l^hoixias  X^awson.  The  defend^nts^  on  tlie  oth^c  Ipan^ 
kave  shewn  a  conveyanfse  pf  the  xnapor  an4  tithes,  to  Storey. 

Mr.  Fonblanque  ij^  reply. — ^Ipvery  presumption  wiU  be  made  in  anj^pQi^  of 
a  g^nnt  under  which  there  has  been  such  long  a^  continued  enioymen^ 
Supposing  the  grant  to  haye  been  legalj  it  is  quite,  deair,  from  me  casesj 
already  cited,  tlmt  the  tithes  might  be  held  distinct  from  the  msinor ;  and, 
theretore,  the  conveyance  of  the  manor  to  Stoi;ey  proves  nothing^  uijJeas. 
coupled  with  a  perception  of  t^e  tithes.  ^  *  Lo 

(X)  1  tcon.  24S.  mU,  vol.  1,  IQO.  43.  <mUt  vol.  1,  119.     PigQt  ▼.  Benm»  ante, 

(Si  Jnie,  ToL  1,  9S.  voL  i,  135i  TroOope  ▼.  Jamet,  PoUezfeb,  623.' 

(t)  num.  8,  &  7:  Me,  vbL'  1,  582.-  TkeJIdermmmd-Biurgeim 

W  ^^BUmp  or^rfocAef^f  ctK.t  Rep. 
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1819.  LoED  Chib^  Bahqk.— This  is  a  biH  filed  liy  Sk  MimbeW  WhfiteAMI!«9l^  ff^ 

UDLET        Dr.  Ridley,  for  an  aocoiut  of  all  titbes,  except  those  of  corn  and. grain,  :taki^ 
**  by  the  defendants  from  lands  within  the  manor  of  Cramlingtooy  in  the  .cou^tjr 

of  York,  which  is  within  a  part  of  the  parish  of  St.  Nicholas,  in  Newcais^. 
Mr.  Storey^  one  of  the  defendants,  sets  up  a  claim  to  the  manor  and  to  the 
tithes  in  question;  but  he  offers  no  evidence  in  support  of  his  claim,  but  a  co<^- 
▼eyance,  made  in  the  year  1736,  in  which  the  manor  of  Cramlington  and  .oilier 
manors  are  conveyed  with  general  words,  comprising  tithes  at  large;  but  tltis 
proves  very  little  indeed,  without  any  evidence  of  perception  under  the  coa« 
Yeyance.     The  principal  question  in  die  cause  is  rath^  a  singular  one;  at  least 
to  me  it  is  so,  as  I  do  not  recollect  any  other  under  exactly. the  same  circum- 
stances.    It  depends,  however,  on  a  very  simple  point.     The  plaintiffs' claim 
as  purchasers  from  the  vicar  of  Newcastle.     That  the  vicar  of  Newcastle  was 
originally  endowed  with  the  tithes  in  question,  seems,  I  think,  sufficiently 
dear  from  the  evidence.     He  continued  to  be  so  entitled  until  the  year' 153 6, 
at  which  time  a  transaction  appears  to  have  taken  place  between  him  and  another 
person,  which  is  ^railed  by  the  heading  of  the  paper  adduced  in  evidence'  a  cbm- 
positioni  real.    This  transacuon  was  an  agreement  between  the  vicar  and'^ 
person  named  Thomas  a  CreBnl<ogton«  by  wjbich,  in  consideration  of  Thomas  a 
Cramlington  piovidinga  priest  to  do  all  .the  .service  belonging  to  the  chapel  of 
Cramlington,  and  paying  two  canons  and  a  cheese  annually  to  the  vicar,  the 
vicar  gives  to  Thoitias  a  CraDalingtop  aU  the  tithes  which  were  due  to  the  vicar ; 
that  is  to  say,  t^  the  tithes,  excepting  corn  and  grain.     This  contract,  Ilhiok, 
has  been  sufficiently  proved,^— Another  paper  is  then  produced,  which  is  a  copy 
of  an  inquisition,  posi  mortem  of  Thomas  Lawson,  who  succeeded  Thomas  k 
Cramlington  m  his  possessions  at  Cramlington,  by  which  it  appears,  that  this 
composition  real,  as  it  has  been  termed,  was  considered  as  in  force  at  tliat  time, 
namely,  in  the  1?  Jact  1*.   "this  instrument  clearly  acknowledges  thp  e^s^h^- 
ence  of  the  composition  real,  or,  as  it  has  been  more  properly  described,  grant ; 
and  we  mudl,  th^e&re,  consider  it  as  proved,  that  it  existed  in  the  1 7  Jac.  1 ; 
and  that  the  party  who  claimed  under  it,  took  the  tithes  at  the  time  it  was  re- 
Wrned.^ — Now,  v^ith  respect  to  the  law,  as  it  applies  to  this  subject,  there  lino 
doubt  that,  at  common  law,  a  layman  was  not  capable  of  the  pernancy  of  titfi^, 
except  in  special  cases,  which  special  cases  it  is  not  necessary  to  mention  now: 
but  I  take  it  to  be  equally  cTear  that  ^  layman  was  capable  of  taking  a  dis- 
charge of  tithes  by 'means  of  a  composition  made  by  the  rector  or  vicar,' with 
the  eoDsent  of  the  patron  and  ordinary,  so  that  although  he  could  iiDC}dKiin 
tithes  in  pernancy,  he  might  claim  to  hold  his  land  discharged  from  thim. 
Masy  cases  were  cited  in  argument,  in  support  of  this  proposition ;  and  it  is 
not  necessary  now  to  refer  to  ^em.     This  was  the  law  before  the  3^  H^. 
S;  ao.that  although  Thomas  a  Cramlington  could  not,  under  this  contract, 
take  the  tithes  in  pernancy ;  yet  the  instrument,  beyond  all  doubt,  had  a  legal 
operation  to  discharge  his  land  from  the  payment  of  them,  but  it  gave  him 
no  power  to  recover  them.     The  statute  of  3^  Hen.  8,  was  then  passed, 
which  gave  to  a  layman  that  which  the  common  law  refused  him,  namely,  a 
right  to  sue  for  and  recover  his  tithes.     One  of  tlie  great  difficulties  which  oc- 
curred to  laymen  having  .tithes,  arose  from  the  circumstance  of  their  hayij^g 
no  remedy  for  them.     The  common  law  did  not  give  any  action  for  tilhe^; 
and  the  e^cdesias(ical  courts  never  suffered  a  layman  to  sue  for  them,  ei^c^pt^n 
Ibe^ases  svhicjkbavft  b^en  mentiqn^..   The  act  of  parliament,  howey^of 
--"       -  '  -     •'  "       •  '  ''■      him 


32  Hen.  8,  gave  a  layman ~ a  title  to  tithes  in  perfiaj^icyf  by. en 
to  maintain  a  suit  for  them  in  the  ecqlfMiastical, courts. — Let  us  now  see  what 
have  been  the  transactions  in  the  present  case^  from,  that  time  to  the  present. 
The  plaintiffs  in  this  stiit,  and  those  mider  whom  they  claim,  have,  beyond  all 
doubt,  been  in  theiactoal  |ierceptib]i  frotn'  the  d^endants Ihemselvesj  and  t^ose 
,jipd^  4vbcim  ihey  claim,  of  aU  the  tithi^. demanded  by  this  bilk  "T^ffriiias 
been  no  interrupiion  in  the  er^yment,  nor  any  d^^pute  on  t})e;5i4l^aQ^  imtil 
,tbe>refu^  by  the  defendants  to  account,  which  has'  occasioned  the  present 
suit.  So.  that,  as  far  as  living. inemory  can  go,  and  as  far,  indeed,  as  written 
jisviden^e  can  weU  stew;  from  a)I  time  in  fact  that  evidence  'can  i^c^  .'£5e 

plaintiffs 


TITHS  CASES. 

plaintifib,  and  those  under  whom  they  claim,  havd  beenin  the  dear 
puted  perception  of  the  tithes.     But  it  has  been  urged,  that  although  this  con- 
tract appears  to  have  been  made  between  the  vicar  and  Thomas  a  Cramling'- 
ton,  in  \5S6;  yet  it  does  not  appear  that  the  ordinary  and  patron  ever  ^ave 
it  their  consent;  whfch  is  certainly  true :  but,  afler  all  this  usage  and  constant 
perception,  I  cannot  suffer  the  present  defendants,  who  have  always  paid  the 
tithes  themselves,'  to  say,  that  every  thing  was  not  done  in  this  case  which  waa 
requisite;  nor  do  I  apprehend  it  to  be  necessary,  in  all  cases,  when  a  compos 
sition  real  is  set  up,  to  prove  the  consent  of  the  patron  and  ordinary.    '  It  may 
be  inferred  from  other  facts  and  circumstances  (I).     Although  there  has  boeci 
of  late  a  very  respectable  opinion  against  it,  I  perfectly  agree  in  the  doctrinei 
which  I  conceive  to  be  clearly  established,  that  there  must  be  some  written 
evidence  of  a  composition  real  (2).     That  evidence  I  have  here  in  the  writteii 
instrument  which  has  been  put  in ;  which  is  sufficient  to  shew  that  a  compofirl^ 
tion  real  was  entered  into.     In  addition  to  that,  I  have  evidence  of  perCepti^ 
fix^m  the  time  of  Hen.  8  to  the  present  moment.     This  compels  me  to  belief 
and  presume  that  all  the  necessary  consents  were  given.     But  even  if  it  bad 
been  necessary,  which  I  do  not  conceive  it  to  have  been,  to  presume  that  thir 
composition  real  was  made  subsequently  to  SS  Hen.  8, 1  should  have  felt  my- 
self bound,  in  this  case,  where  all  the  perception  has  been  adverse  to  the  de- 
fendants, and  in  favour  of  the  plaintiff,  to  presume  that  this  composition  teJQ 
had  been  re-executed  and  re-assented  to  afler  that  time.    It  is  clear  that  it  wft 
done  before  the  restraining  statute  of  Queen  Elizabeth. — Under  all  these  cii- 
eumstances,  although  the  case  is  not  one  of  ordinary  occurrence,  the  principle 
of  law  as  applied  to  it  seems  to  be  perfectly  clear;  and  I  am  of  opinion  that 
die  plaintiff  is  entided  to  a  decree  K>r  an  account. — I  do  not  think  that  eos^ 
ought  to  be  given,  because  it  is,  as  agreed  on  all  sides,  a  perfectly  singular 
case:  I  shall,  therefore,  give  no  costs  up  to  this  time,  and  shall  reserVe  the 
consideration  of  the  costs 'of  all  subsequent  proceedings. 

Decree  for  the  plahitiffs  without  eosfs.  • 


(1)  Sec  Sawbridge  ▼.  Bentoih  S  Anst  372.  (2) 

JbUe,  p.  400.  827. 


M.  69  Geo.  3.  lUia    In  Cane. 
JUitues  ▼•  DavisoHm    [3  Mad.  374.] 

nrOnS  was  a  bill  for  the  recovery  of  tithes.  The  defendant,  by  hia  ansiwto, 
'■-  admitted  lie  had  at  one  time  refused  to  pay,  but  said  that  before  die  bill 
waa  filed  he  offered  to  pay  what  was  claimed. — ^The  only  question  made  wlis 
as  to  costs.  •   *vr 

Mr.  Cooper,  for  the  defendant,  contended,  that  having  offered  to  pay  tke 
tithes  before  the  bill  was  filed,  the  defendant  ought  not  to  pay  the  coats.   <  ' 

Mr.  Bellf  conira.  >    ., . 

The  Vics-Chancbllor. — If  you  had  distincdy  stated  in  the  aiisw«iv  and 
proved,  that  previous  to  the  bill  being  filed  you  had  rendered  an  aoc(Aint  of 
the  tithes  due;  your  readiness  to  correct  the  account  if  wrong;  and  that  you 
were  ready  to  pay  what  was  due;  or,  if  after  the  bill  filed,  you  had  tendetad 
what  was  due,  and  the'  costs  of  the  suit  up  to  the  time  of  the  tender,  and 
proved  such  tender  of  tithes  and  costs,  I  should  not  make  you  pay.  costs. .  Tiiia 
has  not  been  done.  Merely  stating  a  tender  in^the  answer  b  not  suffleient'lo 
save  coats;  it  must  be  proved.  '  ^  •     *" 


No9. 10. 

An  answer, 
stating  a  tendsr 
made,  of  the 
value  of  the 
tithes  before 
suity'wiU  not 
save  the  costs, 
unless  the  fact 
of  the  tender 
having  been 
made  be  actual* 
ly  proved. 


M.  69  Geo.  3.  1818.    C.  P. 

Ganson  w.  Wells.    [8  Taunt.  542.]  ., 

'TWTS  was  an  action  brought  by  the  plaintiff,  who  had  contracted  with  l9ie  a  layman,  let- 
-^  rector  ofaparishfor  the  tithes  of  certain  closes  for  one  year,  against  the  see  of  the  dthos 

defendant,  of  certmn  doses, 

.     which  the  lee* 

tor  lets  by  anctioo  hi  separate  lots  every  year,  shews  a  sulBcient  title  to  enable  him  to  recover  on  the  staL  S  ft  3 

Bd.  a,  for  not  setting  out  the  tithes,  if  he  proves  that  payment  for  tithes  was  made  to  him,  in  a  filmier  year.  Per 

-"  uCJ.tNidFrkti. 
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« 

defrodao^  who  wm  tbe  occupier  of  tlie  doiesy  fi>r  not  letting lou^  die-tiilMik 
Upon  tlie  trial  of  tbi3  cause  biefore  Djii.l as,  C«  J.,  at  Ae  Norfi>lk  Saimner  ap^ 
sizes,  1818^1  it  was  proved  that  tbe  defendant  had,  in  a  preceding  year,  paid  a 
composition  for  tithes  to  the  plaintiiF;  but  it  also  appeared,  diat  the  rector  of 
the  parish  was  in  the  habit  of  annually  setting  up  to  sale  by  auction,  in  several 
lots,  thfs  tithes  of  every  separate  close  in  his  parish.  For  Uie  defendant,  it  waa 
objected  that  the  plaintiff  did  not  shew  a  sufficient  title  to  the  tithes  to  enable 
him  to  recover,  unless  he  derived  it  from  tlie  rector  by  some  instrument  ia 
writing:  but  Dallas,  C*  J.,  referring  to  the  case  of  Hartridge  v«  Gibbs(l)f 
held  tbat  it  was  sufficient  proof  of  title,  that  the  defendant  had  paid  thepUn-* 
tiff  a  composition  for  tithe  in  a  preceding  year. 

After  verdict  for  die  plaintiff, 

Coplejff  Seijt.  now  moved  to  set  it  aside^  and  have  a  new  trial,  upon  the 
grputid,  (amoh|^t  others),  that  inasmuch  as  (he  rector  was  proved  to  have  an«  • 
Qually  let  the  tithes  of  the  several  closes  in  his  parish  to  a  new  tenant,  and  no 
evidence  of  the  demise  to  the  plaintiff  in  tbe  year  in  question  was  produced, 
the  fact  of  payment  of  ^  composition  to  the  plaintiff  in  a  former  year  did  not 
prove  the  plaintiff's  tide  to  the  dthes  in  the  present  year.  The  case  cited  ia 
distmguishable,  because  there  tbe  plaintiff  was,  at  the  dme  of  tbe  former  pay- 
ment Itp  bim,  in  possession  of  the  dtbes  of  the  whole  parish,  whence  tbe  pre- 
sumption of  his  continuing  dde  might  well  arise;  but  not  so  here,  where  the 
dtbes  were  divided  into  small  portions,  and  the  occupiers  were  continually 
changed. 

llie  courti  however,  beld,  that  as  this  point  bad  not  been  made  at  (be  tria]^ 
they  could  not  now  entertain  it,  ^nd 

Refused  the  rule. 

(1)  2  Selw.  N.  P.  1250,  5th  edit 

Sittings  after  M.  59  Geo.  3.  1819.    Scacc. 
Mtaasryis.        PeIcA,  Clerk,  T.  i)a//oii  and  Others.    [6  Price,  232.    8  Price,  9.] 

SemNe  Oat  an-  HHIIE  plaindff,  vicar  of  North  C^ve  (York),  claimed  by  this  biH  the  tithes  of. 
cnrbnotenddcd    M.   cidves,  milk,  foals,  pigeons,  turnips,  and  agistment. 
te^^^^  Mof         The  defendants,  land  occupiers,  set  up  a  defence  of  modiues  of  Hd.  for 
Whereadefend-  every  eow  renewing  (1\  9ud  Id.  for  every  cow  not  renewing,^  in  lieu  of  the 
wit  in  adthe     dtbes  of  calves  and  xmlfs.; — 2d.  for  every  foal;  and  Is.  for  every,  dove-cote, 
cauiQ  tx^mbef  in  lieu  of  die  dthe  of  pigeons.     With  respect  to  tiirnips  and  agistment  they  in- 
v^Metn^monv  ^^^*  (denving  the  vicar's  right,  and  diat  he  had  ever  been  endowed  of  Aqse 
ig  inadmSsiibie,   perticalar  tidies),  that  if  the  dth^  of  such  matters  were  payable  at  sdl,  they 
the  dmt  win     were  pay^iMe  to  die  impropriate  rector,  who  was  entided  to  4d*  a-mcmdi  m 
give  tfaepluntSff  every  twenty  sheep  depastured  or  agisted  on  turnips  grown  on  lands  withia  ' 
^t!^!^A^^    ^  township  of  North  Cave,  such  sheep  belonging  to  strangers,  and  not  to  oc- 
^iSoni,  wiiSout  cuDicra  of  die  said  lands. 

tefereuce  to  d^      In  consequence  of  the  last  defence,  the  bill  was  amended,  and  die  impropri- 
mult  of  Che       stor  vaa  made  a  party  defendant,  who  stated,  in  his  answer,  tbat  he  was  en* 

tided  JCdt,  and faadreceived  tbe  ddie,  as  alleged  by  the  other  defendants, 

•The  questions  respecting  the  modmeSf  depended  entirely  on  the  weight  <tf 
die  evidence  adduced  in  support  of  them. 

On  ihe  part  of  the  plaindff,  stronff  parol  evidenee  of  perception  was  reeft, 
and  sevenu  terriers.  Amongst  the  former,  there  was  the  evidence  of  tidie-» 
■enters  and  coUectors,  who  deposed  to  having  been,  for  a  long  dme,  collectors 
both  of  the  rectorial  and  vicarial  dthes,  and  .that  **  they  had  received  .di^ 
dthes,  of  hay,  com,  wool,  and  lamb,  foi:  the  rector,  and  all  other  dthes,  includ-  ' 
ing  the  dthes  of  agistment  and  turnips  for  the  vicar;  and  that  in  esdmadng  the 
respecnive  values  of  the  rectorial  and  vicarial  dthes  at  the  dme  when  they 
agreed  to  rent  the  same,  they  considered  the  tidies  of  turnips  and  agistment 
«i  beiidg  vicarial  ddies,  and  that  ftnch  vicarial  tithes  wduld  not  have.beto  wordi 
the  stun  at  ^ch  diey  were  rented,  eschisive  of  the  tithes  of  agistment  and 
tiimipa.*'  They  idso  deposed,  ''  that  the  rector  (Burton,  one  of  the  defendants)  * 

htA  * 
(I)  A.  cow  lavbg  had  a  calf  witMki  the  year.    Lijfng  t.  Yarh^mi^  4  fiiee,  M4»  9^ 
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Iki,  exprMsIy  stated  tliat  lie  was  entitled  to.  die  tithe  of  hay,  coni)  wool,  tnd 
lamb,  and  tliat  he  did  not  profess  to  t>e  entitled  to'  any  odier  tithes  within  the 
udd  township/' 

The  plaintiff,  amongst  the  tenieM  produced  by  him  in  aridence,  put  in  one 
of  1716,  wherein  the  tithe  of  turnips  was,  inter  aliOf  mentioned  as  due  to  the 
Ticar.  That  terrier,  however,  also  mentioned  wool  and  lamb  as  due  to. him.  Se- 
veral other  successive  terriers,  down  to  1770,  declared  the  vicar  to  be  entitled 
to  all  manner  of  tithes,  except  hay,  corn,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriatot  offered 
DO  evidence),  there  were  also  produced  certain  terriers,  somewhat  differing  from 
those  selected  on  the  part  of  the  vicar.  The  first  Was  without  date,  but  signed 
by  a  former  vicar,  stating  the  vicar  to  be  entitled  to  **  tithe  throughout,  &c." 
('the townships  of  the  parish  now  in  question)  "  of  pigs,  geese,  ducks,  turkeys, 
dove-cots,  orchards;  and  2d.  for  each  skep.  of  bees,  and  of  all  roots,  small 
seeds,  and  flowers;  item  5s,  per  acre  of  hemp  and  flax;  item'*  (the  mdduses 
set  up),  with  the  addition  of  28.  for  every  mill,  cum  multis  alHi;  the  last  dated 
in  1777,  only  enumerated  nearly  the  same  articles* 

'  The  parol  evidence  for  the  defendants  (which  consisted  of  the  depositions- 
of  a  great  number  of  witnesses,  three  only  of  whom  were  not  occupiers^  and^ 
therefore  alone  admissible,  one  of  which  latter  was  merely  the  person  Verifying 
the  authenticity  of  the  terriers)  went  to  deny  the  payment^  as  far  baekas  liv- 
ing memory,  of  tithe  of  agistment  and  turnips  to  the  vicar,  and  asserted  pay- 
ment of  both  those  tithes  to  the  impropriator  by  a  commutation  of  4d.  per 
score,  per  month,  for  sheep  fed  or  agisted  on  turnips  grown  on  the  lands  in 
(juestion,  and  that  the  same  was  due  and  payable  therefore,  whether  bekwing 
to  parisfaionei^  or  inhabitants,  or  to  strangers,  who  did  not  pay  tithe  of  wod  of 
audi  sheep. 

On  this  evidence  it  was  contended  fbr  the  plaintiff,  that  having  established 
lus  general  right,  he  was  entitled  to  a  decree  for  the  tithes  sought ;  for  ihit  as 
to  the  money-payments,  the  documentary  evidence  and  usage'  shewed  they 
were  .  not  mod^eSf  but  merely  compositions  (instancing  the  payment  of  6h 
a-crop  for  rape  seed).  As  to  the  defence  of  title  in  the  impropriator,  that  (it 
Was  urged)  was  destroyed  both  by  the  evidence  of  the  terriers,  and  the  usage, 
none  having  been  offered,  either  documentary  or  parol,  of  the  alleged  right  of 
the  lay  rector,  of  sufficient  weight  to  oppose  successively  that  adduced  in  fa- 
vour of  the  vicar's  claim,  and  if  the  rector  were  not  clearly  shewn  to  be  enti- 
tled to  the  particular  tithes,  there  was,  as  to  them^  no  sort  of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  the  defendants,  that  the 
defence  was  proved,  or  at  least  so  far  refbutted  the  evidence  on  behalf  of  the 
plaintifi^  as  that  they  would  be  entitled  to  issues. 
'  Martin  and  Roupell  for.  the  plaintiff. 

Dawtceyy  Spranger^  and  Barber  for  the  defendants. 

Cur,  adv.  tfult. 

RicHAiLPS,  Chief  Baron,  this  day  delivered  judgment* 

(Raving  stated  the  parties  and  pleadings),  his  Lordship  first  took  up  the 
case  on  the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiff's  evidence  being  concluded^  the  Lord  Chief  Baron  observed, 
that  all  the  tithes,  turnips,  and  agistment,  in  question,  must  belong,  either  to 
the  vicar,  or  the  impropriator,  for  no  exemption  is  attempted  to  be  set  up;  the 
first  inquiry  therefore  will  be,  whether,  on  the  evidence,  they  were  shewn  to 
be  in  the  rector,  or  the  vicar?  Adverting  particularly  to  that  part  of  the  evi- 
dence which  has  been  stated  here,  his  Lordship  said  there  is  therefore 
proof  of  actual  perception  of  tithes  of  those  matters  by  the  plaintiff,  and 
the  rector  himself  does  not  afiect  to  give  any  evidence  of  his  right,  in  sup- 
port of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a  <  question  depending  wholly  on 
the  proof  of  usage,  and  as  far  as  I  have  gone,  the  plaintiff  ha^  oertainly  xoade 
out  a  very,  unusually  strong  case  by  his  parol  evidence  alone,  and  one  which 
liymanilfl  eKtraocdinary  attention.  Then  he  produces  terriers  stating  him  to 
be'  «Btitbd  t9f  fill  amall  titlie^-HAptfeisly  aU«**^^saflqptiDg;'ODly  woolincl  lamU 

Th#^ 


9M, 


HIB. 


Dm.  17. 
An  impropri" 


TI1»B  CASEi. 

The  greftt  difficulty  in  diis  cate  arises  €tom  th^  same  person  hx9iag  been  no 
lon^  aeeustomed  to  receive  botk  the  rectorial  and  vicarial  tithes,  and  that  dif- 
ficulty can  only  be  solved  by  ascertaining  what  it  is,  which,  in  point  of  fact,  be- 
longs to  the  rector,  and  what  to  the  vicar;  and  that  is  to  be  done  by  taking 
the  witness's  nnderstanding  of  wliat  were  the  several  rights  of  each,  and  fur* 
filer  by  the  apportionment  of  the  rent  paid  by  the  tithe-^takers,  confirm^  hj 
tfae  rector's  own  representation  of  his  rights.     But  it  happens  that  I  am  bound 
to  h^ar  and  to  believe,  judicially,  all  the  evidence  offered  on  both  sides;  and 
strong  as  the  plaintiff's  case  is,  and  confirmed  also  as  it  is  by  the  terriers,  th« 
defendants  have  also  given  evidence  which  has^eat  claim  to  attention.     They 
htKm  9^  adduced  evidence  of  non-payment  of  those  tithes  to  the  vicar,  and  of 
payment  to  the  impropriator.     They  also  produ<Ded  terriers,,  stating  the  vicar 
tm  be  entitled  tx>  certain  tithes  spectatvm^  and  to  certain  money-payments  cor- 
v§iBponding  with  the  moduses  set  up  by  thf  defendants.     They,  however,  al*0' 
9a  in  that  respect  and  others  to  establish  the  right  of  the  vicar  to  the  tithes; 
bot'then  they  are  evidence  to  a  certain  extent  in  favour  of  the  moduses.   Some 
of  them  are  signed  by  former  vicars,  though  one  indeed,  rather  confirms  the 
plaintiff's  general  tide  to  all  the  small  tithes.  Here,  however,  1  cannot  help  ex- 
pMssing  my  very  great  itgrH  to  find  that  of  so  many  witnesses  who  have  been 
acamined  for  the  defendant,  to  prove  the  usage  relied  on  by  him,  two  only 
ave  admissible  for  diat  purpose.     All  the  rest  are  occupiers  of  land  within  the 
piirish,  and  therefore  clearly  their  evidence  cannot  be  read  here.     Now  that  it 
oertaiiily  a  case  of  extreme  hardship  on  a  plaintiff  who  is  obliged  to  take  co- 
pied of  such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party.    I 
steU^  most  assuredly,  endeavour  in  this  case  to  make  the  party  jmo  has  been 
the  author  of  so  mtich  inconvenience,  bear,  at  least,  some  of  it,  in  the  expence 
of  which  it  must  be  the  cause.     It  is  more  particularly  burthensome  on  cler- 
gvmpii,  who  aore,  at  most,  but  tenaats  for  life,  and  not  always  so  long,  and  this 
aart  of  burthen  must  not  wantonly  be  imposed  on  them.     Out  of  the  evidence 
offered,  however,  enough  may  be  found  to  support  the  terriers  put  in  by  the 
defoiMlants,  and  the  customary  payments  there  enumerated  may  be  good  nto- 
duses.  s  At  least,  there  is  sufficient  evidence  to  prevent  my  taking  implicitly 
tfae^Vicaf^  terriers,  particularly  as  his  predecessors  have  signed  the  terriers 
pnyduced  by  the  defendants.     It  is  impossible  for  me  to  say,  to  which  the  con- 
trotting  credit  k  to  be  given.     I  shall  therefore  order  the  customary  payments 
for.the<»aws  and  the  foal,  to  be  tried.    ' 

'■i  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  course,  and  I  know 
tbkif  tall  <of  late  years  it  was  not  so  settled,  but  in  the  present  case  he  is  enti- 
tl^i^atftd-may  take  issues  if  he  chuses. 

J  'With  respect  to  the  tithe  of  turnips  and  agistment,  the  witnessea-fer  the 
plaintiff <negative  the  answers ;  and  on  the  evidence  being  read  by  him,  I  think  * 
Aathe  is  entitled  to  an  account  of  those  tithes,  and  shall  decree  accordingly  in 
ilvor  of  the  vicar,  with  costs.     As  to  the  payments  to  be  tried,  the  costs  and 
fitrthef  directions  to  be  reserved. 

*'  With  reapecft  to  the  pigeons,  it  does  not  aj^ar  that  any  of  the  defendants 
iMve  taken  any  quantity  therefirom ;  therefore  there  can  be  no  inquiry  directed 
as  to  them. 

,  On  the  subject  of  the  costs  of  the  depositions  by  the  defendants'  vntnesses, 
I  must  order  that  the  defendants  pay  the  plaintiff  his  costs  of  all  such  of  them 
aseould  not  hav«  been  read,  and  which  must  be  paid  to  him  independently  of  any 
further  consideration  of  the  cause.  j^^^^^  accordingly. 

-     .  Sittings  after  M.  60  Geo.  S.  1819. 

-•^Barber  moved  that  the  minutes  of  the  decree  pronounced  on  this  case  might 
ator,  who,  not  fe  fended,— 4>y  confirming  the  direction  for  payment  of  costs  to  the  three 

party  to  a  bill  for  tilh«ff,  is  npt  liabk  to  ootts  on  a  decree  in  favour  of  the  plaintiff  generally:  nor  is  be  In  a  case 
where,  in  consequence  «f  Oe  oten^en  having  -set  up  a  dtoiince  of  payment  of  aome^  tbt  tidMa  daouttded,  to 
die  impropriator,  he  also  is  therefore  made  a  party  d^fendimt  ))y  amendment,  and  he  asserts  upon  the  record 
his  tide  to  reoeiTO  the  tithes  so  alleged  to  have  been  paid  to  l^m.*  Although  it  may  be  sometimes  proper  to  bring 
the  fanpropriate  rector  before  the  court,  .yet  it  muat  b)§  at  the  peril  of  paying  hfan  his  costs.  If,  however,  a  pasty 
so  inipvoperly  made  a  defendant,  put  the  plaintiff  to  unnecessary  expence,  tiie  court  will  order  him  to  pay  coatak 


TllUfi  OAfiBS. 

v^Xh*:mni>M  «f  thai}  deraee  were,  eitased^  fot^^ 

Vf,  AAjaccoiUil  of'the  tithe  agiatment,  and  of  turnips  chsmtd  lyythebBl^ 
wiA  iSMIU.tQ:hfrjtfULed;and  paid  by  the  defendanta  ta  the  pkftntiff,  except  so 
fpraiffeiatea  to  the  costs  of  the  depositions  on  the  part  of  the  defendant  after- 
nmti&Dtdand  provided*  fbr."  (Then  folk>w8  the  direction  of  iasnes)!  *'  Refer 
itiothe  deputy  remembrancer  to  tax  the  costs  occasioned  by  the  depositiona 
<■  the  defeiiJanti  (except  as  to  three  of  the  witnesses),  separate  and  distinct 
ftom  the  general  costs  to  be  taxed  as  aforesaid;  such  costs  to  be  paid  by  the 
QQtupiers  to  the  plaintiff.     Reserve  farther  directions.^ 

V  The  motion  was  grounded  on  the  principle  that  the  land  owner  had  been  un- 
ttcessarily  made  a  party,  inasmuch  as  be  occupied  no  part  of  the  landay  and 
diat  he  was  therefore  not  liable  to  pay  any  iMirt  of  the  costs.  • 

.  Martin  and  Roypell  opposed  it;  submitting,  that  this  motion,  although  in 
form  appearing  to  involve  only  a  question  of  costs,  would,  in-  ftst,  necesMurfly 
induce  a  rehearing  of  the  cause-^rand  also  that  the  defisndant  now  applying  was 
Qoncluded  by  the  length  of  time  which  had  elapsed  since  the  decree  "waa  pro- 
nounced* And  they  contended,  besides,  that  the  land  ownefc^  haying  been  pro- 
Ely  made  a  party  by  amendmk*tit,  in  coesequenoe'of  theooctipiers.ha'Ptiig  re* 
i  on  a  defence  of  title  in  him,  which  he  had  adopted  by  piittin^  bi»  claim  on 
the  record  by  his  answert  and  jcsistiifcg  onij&r  till  the  hearing,  and  had  gone 
even  further  than  usual,  by  stating  that  in  consideration  of  his- right,  the  occu- 

C'  ^ra  bad  paid  him  the  tithe;  he  bad  ooade  himself'liablefoK  the  costal, which 
.  had  thus  been "  the  occasion :  whereas,  if.  the  ownee  had : moi  been  inade  a 
plirtjr  tinder  auch  eircumstances,  the  Court  would  have  asked— *hciw  any  de« 
qree<could  be  noadetfoc  a  plaintiff,  behind  the  back. of  la  pottyi  staled  to  be  ao 
matinrially  interested?  ..,..■•        .  -  r  . 

TiAirier,  in  reply^  adverted  to  the  case  otArmstnmg  v»  ATmsiU (1),  where,  on 
iHilKiflg  put  by  the  counsel  for  the  defendants^  as. an  objection  (^  watH  o^pro- 
pf9:  .parties,  that  the  impropriate  rector  there,  who  was  similarly  atouated  with 
thejpe«eson  claiming  under  that,  character  here,  had  hot  been.made  a  defendant; 
thex^cbitft'  said,  if  he  had  been  made  a  party,  the  other  defeCidants  (the  'Occu- 
piisoy  ^ould,  most  probably,  have  been  ordered  to  pay  his.costa.  : 

t  KtQHABjDB,  Lord  Chief  Baron. — ^I  believe  it  has  been  in  some  instaneea  order* 
edid^Sl:  no  impropriate  rector  should  pay  costs,  but  I  confess  I  could -never 
triL-bfiW*  pr/OQ  what  principle,  in  some  cases,  that  waa  done*  Intone  partieu^ 
lar  case,  indeed,  I  recollect  that  a  party,  who  was  improperly  made.atdeAnd- 
aiKiriiCal,  and  I  think  properly,  ordered  to  pay  costs,  but  that  wa9»  where  ihe 
hirinpulitbe  plaintiff  to  considerable  expence  by  examining  witnessesi  wh<^  ootdd 
not  furnish  any  material  testimony  in  his  fovour,  and  that  was  of  cQunse<a»-niatr 
taii«>f  iipaciaL  circumstances*  My  general  notion  is  this^-^you  havoi  no  right 
ioljaaljr  tase.to.vfiake  at^y  man  a  party  to  a  suit  unless  you  can  obtainja  decree 
agaiitjLt^bim.  Now,  here  there  could  be  no  decree  against  Burton^  for  he  is 
niMu:%Hed.QA  hy^the  UU  to  doany  thing.  I  remember  Lord  Chief  Baron 
Eyxe  used  to  say  that  it  was  frequently  a  prudent  course  to  bnnga  party  be- 
feraiAe.'cduitif  fee  tbeaafcio  of  security,  by  a  prayer  in  aid«  but  I  confew  I  do 
itR|iMMibrflaod:what  praying  in  aid  means  in  a  court  of.Ei^^uity.  .  lam  aware 
that  it  may  often  be  useful  to  an  owner  to  procure  himself  to  be  made  a  par- 
tyisketithe  octnL^iwt  should  neglect  his  rights,  but  I  could  makcno  decree 
a9BiAsli)tiiiU''CIlB  the4>iber  hand,  there  is  sometimes  this  difficulty  ontbe  pliun- 
t^fiialtm  earltfii  oases^<  as  herp,  an  ovner  who  may  be  consideffediea  a  der 
fendantWhind  tne  other  defendants  may  be  neoessarily  made  a  ipari^.lest  the 
eouV^  s^OTild  i^bt  Be  able  to  decree  against  the  occupiers  in  his  absence.  It 
may,  therefore,  be  in  sU(h  trails  uaefid  tote  plaintiff  to  miEtke  the  owner  a  par- 
t|ij^iititiiiiiiBtidwft35a.be>done  at  the  peril  of  the  plaintiff;  and  there vmay*  be 

oasetfj  ofljspegial  citcumatances,  certainly,  whet^ein  the  court  might  lav^t  ^va 

costs  against  him.     In  the  present,  I  am  of  opinion  that  the  impv^priator  is 

osQsdcEed  that  the  bill  be  dismissed«  without  costs,  as  to  de&ndant  Bwieiv 

^VV  '"''  (1)  4  Wee,  ittU4,  p.  2ie. 

anno Ka  •*-'  ..\f\     '        v  -^  '  '        '  "^  •      .  l-     .  . 
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v^^^y^'^^^  iSittin^  after  M*  «^  Geo.  8: 1^9;  '  l^<Me. 

ITtf/f  «iftf  mother  t«  Mattby.    [6  Price,  240. j 

It  is  frtttddlHi  npltll?  bin  #ai  filed  for  an  account  of  tithea.  and  particularly  of  „ 
in  the  contem-     *  arid  of  the  lambs  and  wool  from  ewes  add  other  ah^ep  charged  to 
^^Zf^^^  be^  fraudulently  driven  off  the  defendant'g  farm,  Kfld  to  have  laridbed  and  beea 
moi^^hMp  fed  shorn  ill  other  places  not  liable  to  tithe. 

in  one  parish  to      The  plaintijQTs  were  lessees  of  the  prebendaries  of  StoweJn  Liadaey,  and  Cc^ 
another  place,     nyhghiam  ctfiri  Sto\^e  in  Lincolnshire. 

A^Aca^**"nd      '^^  defendlarit  was  ari  occupier  of  a  farm  and.Iahds  it  the  parish, 
lambing  leuons,      '^^  ^^^^>  ^^^^  ^^  usual  statemerits  of  title  on  the  psutt  of  the  plaiatifi;.  ^HA 
and  then  to  drive  ctf'o^upation  of  land  and  talcing  and  non-render  of  titheable  matteraoa  the. 
them  back  again  jjart  of  ifie  defendant,  charged  him  with  fraud  in  having  kept  great  numbers  of. 
7^"**^??*"  ewes  and  other  sheep  on  hrs  said  farm  and  lands  in  Normanby  until  they  were 
in^'iM^^  "  ^^^y  ^  ^^^  ^^  ^  shorn;  and  that  he  then  drove  them  off  from  Us  ittid 
where  they  were  farm  and  li^dft  in  Norhianby  (a  township  of  the  parislh  within  which  the  plain- 
depastured,        tifisi  claimed  (he  tithes)  into  afi  adjoining  parish  to  a  farm  which  .he  held  wftA 
rui"i"^*-^"  ^^P'^^  ^erCt  called  Coates,  and  which  wsS  aHegei  to  be  titbe-freeVy^J^tft 
pleidi^'^t^    ^ ^^^^^ ^^P* ^^®  ^^^^  sheep  liniil  thee wes had  dropped  th^ir lambs, and utttil  thd 
all  the  evidence  other  sKeep  had  been  shorn ; — that  he  then  drove  UXem  bf  cfc  v^^ith  the  lamba,  and 
intended  to  be    k^pt  and  depastured  Aetft  on  Ins.  ssdd  farm  scad  lands  in  ^ormanby  fsSxte* 
"^**  **"  J*  *^   8*id,  withotit  paying  to  the  plaintiffs  the  tithe  of  such  lambs,  or  of  su^WooI;*-— . 
te^foond^on    ^^  the  defendant  purposely  and  designedly  drove  the  said  sheep,  ew«a,  &«,  Owit- 
aome  allegation  ^  NortttiaAby  aforesaid,  to  lamb  and  be  shorn  in  the  adjoining  parish)  ,ti>  defraiid 
distkctiy  put  on  the  plaintiffs  of  the  tithe  of  lamb,  and  W09]j;--:and  jthat  he  refuaed  to  faakeib , 
l^e  record,  of     th(^jBlaihtiffs  any  compensation  for  the  value  of  such  tithes.        •  .      ^  -4 

S'tidSiIlSlto*     ""^  defendant  in  his'  answer  admitted  the  plaintiffs'  tide  g^^4ly,  bttt.dtf^. 
aupport,  or        >^^  ^^  ^g^^  ^  ^^^  particular  tithes  sought,  excepting  fbr  thi^  ^^saffOJ^tm-^ 
otherwise  it  will  certafh  sheep,  in  the  answer  after  mentioned,  and  other  titbeajble  lafitfe^  alk^; 
not  be  admitted  edto  be  covered  by  modases.     Tlie  answer  then  stated  thai  the  ^efefttlant; 
OT  the  ^^"^*  had,  for  some  years  past,  occupied,  aii<l  enjoyed,  and  resided  upon  a  oar^aift^. 
deditfadMi  by  *  ^"*^  calfed  Coates,  \^Tiich' Was  tithe-free,  consisting  of  about  eigbit  bundl^iLi 
the  defendant     acires,  notsituated  in  any  of  the  townships  Uable  to  pay  titKe  to  theplainjUfl^Mro 
that "  he  would  miles  distant  fVom  that  part  of  the  lands  occupied  by  defendant  ^^Odna^SLjp^C^ 
endeavow  to      wfiereAefaVm  buildings  of  defendant  were  situate,  and  wliere  die4efendftif;da^, 
diA«^mns       pa^tur^d  his  sheep ;  and  he  alleged  that  he  had,  for  six  years  then  Uft  piy^-^M^-  . 
from  getting       pied  ih  the  said  township  of  Normanby,  on  his  own  account,  and  stilUieU^cti^^ 
their  tithes,"      farms  and  lands  containing  350acres  or  thereabouts,  and  liad,  for  Wojf^ff^^^j. 
^n^^^^    last  past,  held  another  farni  within  the  toWnship  of  Normanby^  eppttiatii^g  air 
SlepUinShad  **^"^  ^^^  *^®s,  btit  had  not,  during  any, part  of  the  six  years  tliem]a4,|^a%»r. 
not,  in  his  bill,    resided  Ofi  any  part  of  such  farni  and  lands  situate  at  NornlanJ^yl  ^  at.CpaMPs;^'  - 
charged  such  de-  aft  before  mentioned.     He  then  stated  that  he,  in  eacb  and  everj^ya^f  9f^f) 
***"*^^b*'*  ^^  respective  thties  last  aforesaid,  had  and  kept  on  his  said'fiirfla  «n4^'l|9>Mk 
^Tdefendant    '^^  numbef  of  cbws  as  Was  mentioned  in  the  schedule,  and  no  «aoi)^|||ifcr,.: 
Acustomthat  wluch  hhd'produced  such  niimbef  of  calves,  andhadyielded  to  bim.MicJIfL  q^/^O^ie^ 
the  Und-owner  tity  of  milk  as  there  set  forthi .  He  also  pleaded  a  tAodus  of  2\i*  ^ ^^QLd?^^9imf 
should  take  the  having  a  calf,  in  lieu  of  the  tithes  of  calves  and  milk ;  and  1 44  for  ^JH^rj^if^ 
iTerJtenUmbs  ^^  y^^^itig  nb  c^lf,  in  lieu  of  the  tithes  of  milk :  such  tWolast  menj^oHad  jMij^^ 
M?Uie  tithe-  '  mettts  beiilg  respectively  in  lieu  aiid  sdtisFactioii  fot  aU  u'tKes  of  i^JM^^ 
owner  the  next  nHlk  arising,  &c,  yearly  and  every  year  within  tbe  said  townshin  of  fjIgy^jpjC 
best,  held  bad.    \^':  and  al^  that  frotn   time,  8(c.  a  custom  had' prevailed ,  wij^hin  tb^  Cosi^.i 
'^^^^''^•Wof  Normahby'for  the  o\Vner  of  the' tithes  for  the  time  bmeip^tOF^  i" 
held  baT  ^^  accept  the  tithes  of  lanibk  dropped  in  the  said  township,  in  ioan%jg,|^|j^: . 

Idvrihg,  tliat  is  td  say: — *  on  the  Sd  day  of  old  May,  in  eadh  and  evargdp^lb^,^ 
the  owner  of  such  lands  hath  been  accustomed  to  take  the  twdbe^t  OUt^K^j^  >v 
ry  ten;  and  the  tithing-man  or  owner  pf  the  ^ithes^.the  third  .1 ,  _  _  ___.. 

<^  whibH  Udubs  sd  dropped' in  the  said  tdwtiship  of  Nornianby/%i^q^i|^^ 
alipays  been  ready  and  willing  to'  set  ont  a^d  ri^er  |or  i^l||intj^^;|£jyr|f|j|| , 
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yetita  ypopwtiaiiiy  at  the  tmie  ud  in  the  manner  last  afbresaid;  aldMHtg^ 
^e  fedmrtfed)  he-jMd^'for  one  or  two  years,  and  not^more,  to  avoid  litigatiotty 
and  for  no  other  reason^  pemitted  the  plaintiff  (Hall)  to  receive  and  take  the 
tithe  of  kottbs  as  aforesaid  in  the  month  of  August,  insisting,  nevertheless,  on 
Ihe  cnstoHi  set  ^Mth*  He  then  set  up  a  modus  of  three  farthings  for  every  sheep 
that  had  died  within  the  said  township  in  each  year ;  and  the  uke  sum  for  every 
sheep  iMMwed  oot  of  the  townshipafter  Candlemas  in  each  year,  and  without  be- 
ing shorn,  in  lien  of  the  tithes  of  wool  of  such  sheep  so  dying  or  being  remov- 
ed. The  a— wig  then  stated  that  the  defendant  resided  at  Uoates,  about  two 
railea  from  that  part  of  the  fiirm  and  lands  occupied  by  him  in  Normanby,  where 
his  fium  hnikKags  were  sitnate,  and  where  his  sheep  were  depastured;  and 
dMt  flodi  sheep  only  as  were  in  that  behalf  specified  in  the  schedule,  and  which 
had  prodoeed'snch  quantity  of  wool,  and  of  the  value  as  is  there  mentioned^ 
had  been  shorn  in  each  and  every  year  within  the  said  township  of  Norman* 
by^  nnoe  the  j^aindiis  became  entitled  to  the  tithes  thereof;  but  that  all  the 
otfier  skeqp  of  the  defendant  had  been  fed  in  the  said  township  of  Norman- 
by dnring  the  same  time,  and  had  been  removed  therefrom  to  ue  defendant's 
hrm  as  Coates,  and  had  been  driven  back  into  the  township  of  Norman- 
by at  certain  thnes  in  die  schednle  mentioned  and  specified,  and  not  other- 
wise, having  been  so  fed,  removed,  and  driven  back  for  the  reasons  thereina^ 
ter  mentioned,  and  by  no  means  for  the  pnrpose,  or  with  the  design  or  intent 
to  defeaad  the  plaintiflb  of  tithies  of  lambs  and  wool»  or  of  any  part  thereof  (re- 
fernog  tar^lie  achedide  for  die  number  of  sheep  and  ewes  so  removed  as  afore- 
said, and  the  quantity  of  wool,  and  the  number  of  lambs,  and  the  value  of  such 
wmA  aad'lamba  respectively);  and  he  stated  that  he  depastured  and  kept  his 
aheep  daring  diewinter  on  winter-feed,  and  that  Normanby  was  not  suflQeient- 
ly  pffodaetive  fo^  their  noarishment  and  support  during  the  time  they  were 
;  aHd  lint  he  grew  no  turnips  at  Normanby  aforesaid  or  early  artificial 
b«Miiat  he  did  at  Goates ; — that  he  had  no  sheep-cots  at  Normanby,  and 
ibr tllepnitection  of  the  sheep  at  lambing-time  such  cots  were  set  at  Coates  on- 
If^^^^-drnt  die  grass  at  Normanby  was  much  more  fit  for  the  fodder  of  cattle  than 
for  dftalbed  of  sheep,  and  was  therefore  made  use  of  by  him  for  the  former  pur- 
peaa;-«4luic  about  die  month  of  March,  it  becomes  necessary  to  clear  the  landa 
,  for  the  purpose  of  taking  in  grazing  beasts,  such  lands  being 
better  adapted  for  the  feed  of  beasts  tlum  for  that  of  sheep,  and  that  the 
die  said  lands  at  Normanby  were  fit  to  depasture  and  feed  die  sheep 
of  dsHiiBdaat,  arasnot  generally  until  the  months  of  May  and  June ;  that  a  consid- 

t^  the  defendant's  sheep,  and  such  number  as  the  course  of  the 
of  defendant  enabled  him  to  keep  at  Normanby  at  the  shearing  time, 
eKpped^Jfal  the  said  township  of  Normanby: — and  that  the  defendant  never 
~  any  of  his  sheep  from  the  township  of  Normanby  for  any  or  either 
the  Inll  mentioned,  but  as  aforesaid.  He  then  pleaded  a  mo- 
SA  for  every  sow  which  had  pigged  in  Lent,  in  lieu  of  the  tithe  of  the 
sow;  and  diat  it  had  been  the  immemorial  custom  within  the  said 
of  Normanby,  for  the  owner  of  the  tithes  for  the  time  being  to  receive 
llie  tidies  of  the  pigs  of  all  sows  which  had  not  pigged  in  Lent,  in  the 
nr  as  before  stated  as  to  the  lambs:  and  a  modus  of  Id,  for  foals. 
€)ta  Ike  part  of  the  phintiflBb*  a  witness  deposed  to  the  following  facts,  which 
very  pardenlarly  adverted  to  by  the  Lord  Chief  Baron  in  delivering 
as  being  condustve  evidence  of  constructive  fraud  in  equity. 
Ha  Hated  that  he  was  and  had  been  collector  of  the  tithes  for  about  six 
Mka;  that  in  the  year  1812,  the  defendant  kept  about  one  hundred  ewes  on 
his  laadi  ia  Nonittnby,  and  that  diey  aO  lambed  there  that  year;  that  the 
diiiMlam  lafeeed.  to  pay  the  tithe  of  all  soch  lambs  as  were  lambed  before 
Ta^  day  inr  diat  year,  alleging,  diat  as  he  w^  then  tenant  to  the  then  owners 
of  the  titlMi  arising  within  the  several  townships  of  Normanby,  Stowe, 
ttsNUit  aadftnnnsl^i  which  tenancy  did,  not  expire  until  Lady-day,  1812, 
he  waaealided»  m  sndi  tenant,  to  die  dthes  of  such  Iambs  as  were  lambed  \ 
befers  >  AaS  tine;  that  the  defendant  offered  to  pay  dthes  fbr  such  lambs  ifiT" 
were  UMad  aftor  Ladynday  in  that  year,  but  that  the  phundffs  refused  to 
roz.  n.  3  o  receive 
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1819«  receive  the  tithe  of  such  laittbs  onlji  contending  that  diey  were  entitled  to  ^ 
^^^  tithe  of  all  the  Limbs,  whether  lambed  before  or  after  Lady-day  in  that  year, 
particularly  as  the  defendant,  on  entering  upon  the  said  tithe  at  Lady-day, 
1809,  received  the  tithe  for  all  lambs,  whether  lambed  before  or  after  Lady*- 
day  in  that  year.  He  also  deposed,  tbat  die  defoidant  had  kept  on  his  said 
farm  and  lands  in  Normanby  in  and  during  the  year  1818,  about  two  hun- 
dred sheep,  but  he  could  not  set  forth  how  many  of  them  were  ewes; — that 
all  such  of  the  said  sheep  as  were  ewes,  were  kept,  &d,  and  depastured  in 
the  said  township  of  Normanby  during  the  whole  of  that  year,  and  that 
several  of  the  said  other  sheep  were  kept,  fed,  and  depastured  in<  the  said 
.township  of  Normanby  until  the  summer  of  1818,  and  were  then  sold  off  as 
they  became  fat ;  and  that  the  remaining  part  thereof  were  kept,  fed,  and 
.depastured  in  the  said  township  until  the  butter  end  of  the  month  of  October 
following,  when  they  were  removed  from  the  said  township  of  Normanby  into 
other  townships  or  places  to  be  fei  on  turnips ; — that  such  of  the  said  sheep 
as  were  ewes,  did,  m  the  year  1818,  produce  about  seventy^  lambs,  and  that 
such  lambs  were  dropped  or  fiillen  in  Normanby; — that  die  defendant  did, 
in  the  year  1818,  set  out  and  render  to  the  plaintiff  William  Hall,  tithes  of 
the  said  last-mentioned  lambs; — that  the  defendant  did  keep  on  his  said  farm 
and  lands  in  Normanby  aforesaid,  in  and  during  the  year  1814,  seventy-five 
ewes  and  one  hundred  and  six  other  sheep,  and  that  such  ewes  as  had  not 
lambed  at  Lady-day,  1814,  were  removed  from  the  said  township  of  Norman- 
by at  or  about  I^y-day,  1814,  before  they  had  dropped  their  lambs,  inti> 
the  adjcHning  parish  of  Coates,  where  they  remained  until  about  the  middle  of 
June,  1814,  and  were,  together  with  tlie  lambs,  then  removed  back  from  Coates 
to.  Normanby,  and  there  kept,  fed,  and  depastured  during  the  remaining  part  of 
that  year,  and  that  such  of  the  said  other  sheep  as  were  two  years  old,  were» 
after  being  shorn,  kept,  fed,  and  depastured  in  the  said  township  of  Norman- 
by untU  the  month  of  July,  and  were  then  either  sold  off  unshorn,  as  fat  8heqp» 
or  removed  from  Normanby  into  the  adjoining  parish  of  Coates,  and  there  shorn, 
and  afterwards  sent  to  market  and  sold,  and  that  the  remaining  part  of  the  odier 
sheep,  being  one  year  old,  were  kept,  fed,  and  depastured  in  the  township  of 
Normanby  until  the  month  of  October,  and  were  then  removed  from  Normanby 
into  some  other  township  or  place  for  die  purpose  of  being  there  fed  on  tumipsy 
from  whence  they  were  removed  back  to  Normanby  in  the  following  spring;*—- 
that  in  the  said  month  of  June,  1814,  the  deponent  counted  one  hundred  and 
twenty-six  lambs  which  had  been  brought  back  from  the  adjoining  parish  of 
Coates,  where  the  same  had  been  dropped  or  ftllen  that  year,  into  Nonnanby ; — 
that  the  defendant  refused  to  pay  to  theplamtiffSir  Jolm  Bed^ett,  tithe  for  audi 
lambs  as  were  lambed  before  Lady-day  in  that  year,  all^pbg,  that  aa  he  was 
tenant  to  Sir  John  Beckett,  for  his  share  of  tithes  arising  within  the  several 
townships  of  Normanby,  Stowe,  Shirton,  and  Branitby,  and  which  tenancy,  did 
not  expire  until  Lady-day  1814,  he  was  entitled,  as  such  tenant,  to  the  said 
Sir  John  Beckett's  share  of  the  tithes  of  such  lambs  as  were  lambed  before 
Lady-day,  1814,  but  that  he  offered  4o  pay  to  plaintiff,  William  Hail,  his 
share  of  the  tidies  of  such  last-mentioned  lambs  as  were  lambed  befbre  Lady- 
day,  1814; — and  that  the  plaintiff  (Hall)  refused  to  accept  the  tithe  of  such 
last-mentioned  lambs  only,  alleging  that  he  was  entitled  to  tithe  of  such  lambs 
as  had  dropped  from  the  ewes  which  had  been  so  removed  from  Normanby 
to  Coates  after  Lady-day  in  that  year,  as  well  as  to  the  tithes  of  the  lambs 
which  had  been  lambed  in  Normanby  before  Lady-day: — and  that  defendant 
also  refused,  for  the  reasons  aforesaid,  to  pay  to  plaiiiti£&,  or  either  of  tbeaoi, 
the  tithe  of  such  of  the  said  lambs  as  were  dropped  from  the  ewes  which  had 
been  so  removed  from  Normanby  to  Coates. 

The  witness  deposed  to  nearly  the  same  effect,  as  to  a  similar  practice  of 
the  defendant  on  his  farm  and  lands  in  Normanby,  during  the  years  1815, 
181G,  and  1817,  and  that  defendant  did  not,  in  the  said  years  1812,  1^13, 
1814, 1815,  1816,  and  1817,  or  any  of  them,  set  out  and  render  to  and  for 
the  said  plaintiffs,  or  either  of  them,  or  any  person  on  their,  or  either  of  their 
behalf,  to  the  knowledge  or  belief  of  deponent,  tithe  of  sud^  lambs,  or  make 

or 
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or  p«y  any  compenflatioii  or  attiafiietioii  tsn  the  tithe  thereof^  pr  for  the  agkt-       lfil9. 
ment  of  such  sheep* 

The  aame  witneA  alio  swore  that  the  defendantf  during  the  several  yean 
1812»  1814,  1815, 1816,  and  1817,  a  short  time  before  shearing  time,  did 
driye  away  all  the  fat  sheep,  abont  eighty  in  number,  in  each  year,  from  hia 
hrm  in  Normanby  aforesiud,  to  the  parish  of  Coates,  before  such  sheep  were 
diomy  and  that  such  sheep  were  immediately  shorn  there,  and  then  sold  off 
as  &t  sheep; — ^that  the  lambe  in  each  of  the  said  years,  (the  numbers  of  which 
were  set  forth  in  deponent's  answer  to  another  interrogatory),  were,  towards 
the  latter  end  of  each  year,  driven  by  the  defendant  from  his  farm  in  Nojp- 
manby  aforesaid,  to  some  other  place  out  of  the  said  township,  and  that  such 
lan^,  after  being  ch'pped  in  the  parish  of  Ooates  in  the  following  year,  were 
driven  back  by  defendant  to  his  said  farm  at  Normanby,  except  that  in  the 
spring  of  the  year  1817,  the  lambs  of  the  preceding  year  were  brought  back 
to  the  township  of  Normanby,  and  fed  on  turnips  there  for  a  short  time,  when 
they  were  again  removed,  before  shearing  time,  from  Normanby  into  Goatai| 
iriiere  they  were  shorn,  and  after  being  shorn,  were  brought  back  into  Nor- 
manby;— and  that  the  delendant  did  not,  in  any  of  the  said  years,  ^et  out  or 
render  to  or  for  the  plaintiffs,  or  any  person  on  their  behalf,  the  tithe  of  the 
wool  of  such  she^  and  hynbs,  or  make  or  pay  any  compensation  or  satisfac* 
tion  for  the  same. 

The  deponent  then  stated  that  the  defendant  did  not,  in  the  seviraral  years 
IBlty  1S13,  1814,  iai5,  1816,  and  1817,  respectively,  or  in  any  or  either  of 
tbem,  pay  to  plaintiff,  or  either  of  them,  any  c9rapensation  or  satisfaction 
for  die  agistment  of  any  number  of  sheep  and  lambs  kept,  fed,  and  depastured 
in  the  said  township  of  Normanby  in  those  years,  or  any  of  them;  and  he 
swore  that  it  was  usual  and  customary  iar  the  farmers  or  occupiers  of  land  in 
Normanby,  who  kept  ewes  there,  to  wean  or  separate  the  lambs  from  their 
dams  at  or  about  Lammas-day  in  each  year,  at  which  time  the  said  lambs 
were  about  four  months  old.  The  deponent  also  swore  that  the  defendant 
did,  some  time  in  the  year,  1814,  in  his  presence  and  hearing,  say  or  declare 
to  theplaintiff  Sir  John  Beckett,  that  whilst  he  (the  defendant)  was  the  tenant  or 
occupier  of  the  said  Sir  John  Beckett's  two-third  parts  of  the  tithes  of  Nor- 
manby, Stowe,  Shirton,  and  Bransby,  it  was  not  worth  his  (the  defendant's,) 
while  to  remove  his-  ewes  from  Normanby  into  any  other  place  to  lamb,  but 
when  he  had  to  account  for  the  whole  tithes,  he  would  try  what  he  could  to 
prevent  the  tithe-owners,  or  either  of  them,  from  getting  the  tithes. 

The  defendant  gave  evidence  of  the  money-payments,  and  o£ike  customs 
pleaded  by  him. 

D{mncef  and  Rovpeil  for  the  plaintiffi,  after  taking  objections  to  the  laying 
of  some  of  the  momuesj  contended,  that  as  to  the  custom  respecting  the 
Cidimg  of  lambs,  it  was  bad,  because  lambs  are  not  legaUy  titheable  till  the 
1st  of  August,  or  till  they  can  be  weaned:  citing  Croft  v.  Blake  (I),  and 
Heaisn  v.  Regal  (f)  ; — dtat  the  modus  set  up  for  sheep  dying  or  removed 
out  of  the  township  of  Normanby,  could  not  be  a  modus  for  agistment:  Gar* 
nom  V.  Barnard  (d) ; — and  that  it  was  also  void  for  its  uncertain^,  Phillips 
V.  Syf9tes{4t)\  and  they  insisted  that  the  customs  of  tidiing  the  lambs  and 
pigs,  aa  stated  in  the  answer,  were  illegal,  because  they  abridged  the  common 
law  right  of  the  tithe-owner,  who  was  entitled  to  a  choice  of  the  ten  parts, 
and  therefore  eould  not  be  established. 

On  the  charge  of  fraudulent  removal,  ihey  urged,  that  the  fraud  being  fully 
established,  both  by  the  proof  of  the  practice,  (referring  to  the  evidence),  and 
by  the  defendant's  own  declarations  of  a  fraudulent  intention  in  so  removing 
the  sheep,  the  plaintiffs  would  be  entitled  to  an  account  of  the  tithes  of  such 
sheep,  or,  at  least,  an  issue  to  try  the  question  of  the  fraud,  citing  B<^  v: 
£Ui»  (5),  as  an  instance  where  the  Court  entertained  great  doubt  on  the  same 
pcHnt,  and  urging  that  the  facts  proved  in  this  case,  made  it  a  much  stronger 
cmt  Umn  that  was. 

.(1 )  Ante,  vol.  1,  p.  527.  2)  Ante,  voT.  1,  p.  776.  (3)  Ante,  p.  380. 

(4)  Ante,  vol.  1,  p.  800.  (5)  Ante,  vol.  1,  p.  7M. 

3  O  2  [The 


•TOftST. 


HM  TITHE  CASES. 

1819.  LoED  Chib^  Bahok.— This  is  a  biH  filed  liy  Sit  MaUbeW  Whixe^v^j^o)^ 

ftiDLET        Dr^  Ridley,  for  an  aocoiut  of  all  dtbes,  exoept  those  of  corn  and  grain,  takj^ 
"*  by  the  defendants  fVotn  lands  within  the  manor  of  Cramlingtony  in  tl)e  ^ounljr 

of  York,  which  is  within  a  part  of  the  parish  of  St.  Nichobis,  in  Nekcastl^. 
Mr.  Storey^  one  of  the  defendants,  sets  up  a  claim  to  the  manor  and  to  the 
tithes  in  question ;  but  he  offers  no  evidence  in  support  of  his  claim,  but  a  con- 
veyance, made  in  the  year  1736,  in  which  the  manor  of  Cramlington  and.bthe^ 
manors  are  conveyed  with  general  words,  comprising  tithes  at  large;  but  this 
proves  very  little  indeed,  without  any  evidence  of  perception  under  the  con- 
veyance.    The  principal  question  in  die  cause  is  rath^  a  singular  one;  at  least 
to  me  it  is  so,  as  I  do  not  recollect  any  other  under  exactly  the  same  circum- 
stances.    It  depends,  however,  on  a  very  simple  point.     The  plaintiffs  claim 
as  purchasers  from  the  vicar  of  Newcastle.     That  the  vicar,  of  Newcastle  was 
originally  endowed  with  the  tithes  in  question,  seems,  I  think,  sufficiently 
dear  from  the  evidence.     He  continued  to  be  so  entitled  until  the  ye^  1536, 
at  which  time  a  tranaacrion  appears  to  have  taken  place  between  him  and  another 
person,  which  is  balled  by  the  heading  of  the  paper  adduced  in  evidence  a  cbm- 
positions  real.     This  transaction  was  an  agreement  between  the  vicar  and*4i 
person  named  Thomas  ^  Crandii^ton,  by  wjbich,  in  consideration  of  Thoma^  .^ 
Cramliii^^toii  providing  a  priest  to  do  all  the  .service  belonging  to  the  chapel  of 
Cramlington,  and  paymg  two  cajpons  and  a  cheese  annually  to  the  vicar,  the 
vicar  gives  to  Thomas  a  Cranalingtoii  aU  the  tithes  which  were  due  to  the  vicar ; 
that  is  to  say,  idl  the  tithes,  excepting  corn  and  grain.     This  contract,  I  think, 
has  been  si:^ciently  proved.— r  Another  paper  is  then  produced,  which  is  a  copy 
of  an  inquisition,  post  mortem  of  Thomas  Lawson,  who  succeeded  Thomas  a 
Cramlington  in  his  possessions  at  Cramlington,  by  which  it  appears,  that  this 
composition  real,  as  it  has  been  termed,  was  considered  as  in  force  at  tliat  time, 
namely,  in  the  1?  Jac,  1,     This  instrument  clearly  acknowledges  thp  exist- 
ence of  the  composition  real,  or,  as  it  has  b^n  more  properly  described,  grant ; 
and  we  must,  therefore,  consider  it  as  poved,  that  it  existed  in  the  1 7  Jac.  f ; 
and  that  the  party  who  claimed  under  it,  took  the  tithes  at  the  time  it  was  re- 
turned.^— Now,  with  respect  to  the  law,  as  it  applies  to  this  subject,  there  (s  no 
doubt  that,  at  common  law,  a  layman  was  not  capable  of  the  pernancy  of  titfi^, 
except  in  special  cases,  which  special  cases  it  is  not  necessary  to  mention  now: 
but  I  take  it  to  be  equally  clear  that  a  layman  was  capable  of  taking  a  dis- 
charge of  tithes  by  means  of  a  composition  made  by  the  rector  or  vicar,  with 
theeonsentbf  the  patron  and  ordinary,  so  that  although  he  could  XfJcMnk 
tithes  in  pernancy,  he  might  claim  to  hold  his  land  d^scFiarged  from  thlm. 
Many  caaes  were  cited  in  argument,  in  support  of  Uiis  proposition;  and  it. is 
not  necessary  now  to  refer  to  them.     This  was  the  law  before  the  32  H^. 
9;  ao.that  although  Thomas  a  Cramlington  could  not,  under  this  contract, 
take  the  tithes  in  pernancy ;  yet  the  instrument,  beyond  all  doubt,  had  a  legal 
operation  to  discharge  his  land  from  the  payment  of  them,  but  it  gave  him 
no  power,  to  recover  them.     The  statute  of  32  Hen.  8,  waa  then  paased, 
which  gave  to  a  layman  that  which  the  common  law  refused  him,  namely,  a 
right  to  sue  for  and  recover  his  tithes.     One  of  the  great  difficulties  which  oc- 
curred to  laymen  having  .tithes,  arose  from  the  circumstance  of  their  havip^ 
no  remedy  for  them.     The  common  law  did  not  give  any  action  for  tithes  ; 
and  the  ecclesiastical  courts  never  suffered  a  layman  to  sue  for  them,  exo^ptin 
>|he9M€«  jwhichr.hava  b^en  mentioned*.    The  act  of  parliament,  howexejL^fif 
«^2  Hen.  8,  gave  a  layman '  a  title  to  tithes  inperpancy^  by  enabling,  h^ 
to  maintain  a  suit  for  them  in  the  ec^hBaiaatical  courts. — Let  us  now  see  what 
have  been  the  transactions  in  the  present  casp,£:ora,that  time  to  the  present. 
The  plaintiffs  in  this  suit,  and  those  uiider  whoAi'  they  claim,  have,  beyond  all 
doubt,  been  in  theLaelxral  fi^rceptibn  frotn  the  d^ehdants  themselves j  and  t)iose 
jipd^p^jwhom  they  daim,  of  aU  ^e  tithes  demanded  by  this  bilU  /Tliffvf^s 
been  no  interrupiion  in  the  ei^jc^ment,  nor  any  d\^pute  on  ^e^si^ly^^  iLtil 
.tbejrefuial  by  the  defendants  to  account,  which  has*  occasioned  the  present 
suit.     So.  th^c,  as  far  as  living. memory  can  go,  and  as  far,  indeed,  as  written 
.(fvideq^e  can  well  sh^W;  from  all  time  in  fact  that  evidence  'can  if&c^  ^be 

plainti^ 
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flamt!ft/and  those  under  whom  they  claim,  have  been  In  the  detr 
puted  perception  of  the  tithes.     But  it  has  been  urged,  that  although  this  con- 
tract appears  to  have  been  made  between  the  vicar  and  Thomas  a  Cramling'- 
ton,  in  15S6;  yet  it  does  not  appear  that  the  ordinary  and  patron  ever  gave 
it  their  consent;  whfch  is  certainly  true :  but,  afler  all  this  usage  and  constant 
perception,  I  cannot  sufier '  the  present  defendants,  who  have  always  paid  the 
tithes  themselves,'  to  say,  that  every  thing  was  not  done  in  this  case  which  waa 
requisite;  nor  do  I  apprehend  it  to  be  necessary,  in  all  cases,  when  a  compos 
sition  real  is  set  up,  to  prove  the  consent  of  the  patron  and  ordinary.     It  may 
be  inferred  from  other  facts  and  circumstances  (1),     Although  there  has  boeo 
of  late  a  very  respectable  opinion  against  it,  I  perfectly  agree  in  the  doctrine, 
which  I  conceive  to  be  clearly  established,  that  there  must  be  some  written 
evidence  of  a  composition  real  (2).     That  evidence  I  have  here  in  the  written 
instniment  which  has  been  put  in;  which  is  sufficient  to  shew  that  a  compofirl^ 
tion  real  was  entered  into.     In  addition  to  that,  I  have  evidence  of  percep'tt<Ai 
from  the  time  of  Hen.  8  to  the  present  moment.     This  compels  me  to  belief 
and  presume  that  all  the  necessary  consents  were  given.    But  even  if  it  bad 
been  necessary,  which  I  do  not  conceive  it  to  have  been,  to  presnme  that  thkt 
composition  real  was  made  subsequently  to  3S  Hen.  8, 1  should  have  felt  nrj^ 
self  bound,  in  this  case,  where  aU  the  perception  has  been  adverse  to  the  '^ 
fendants,  and  in  fiivour  of  die  plaintiff,  to  presume  that  this  composition  tejil 
had  been  re-executed  and  re-assented  to  after  that  time.    It  is  cletir  that  it  wft 
done  before  the  restrainii^  statute  of  Queen  Elizabeth. — Under  ail  these  cii' 
^instances,  although  the  case  is  not  one  of  ordinary  occinrrence,  the  principle 
of  law  as  applied  to  it  seems  to  be  perfecdy  clear;  and  I  am  of  opinion  thftt 
die  plaintiff  is  entided  to  a  decree  for  an  account. — I  do  not  think  that  costs 
ought  to  be  given,  because  it  is,  as  agreed  on  all  sides,  a  perfectly  singular 
case :  I  shaU,  dierefore,  give  no  costs  up  to  this  time,  and  shall  reserve  the 
consideration  of  the  costs  of  all  subsequent  proceedings. 

Decree  for  the  plaintifis  without  costs.  • 


(1)  Sec  Sawbridgt  ▼.  Benton,  S  Anst  372.  (2) 

Jmie,  p.  400.  827. 


Vid,   Bennet  ▼.  Sk^ffitigian,  Ofite,  p. 


<\ 


M.  59  Geo.  a  lUia    In  Cane 
JUilnes  v.  Dauiwn.    [3  Mad.  374.] 

THIS  was  a  bill  for  the  recovery  of  tithes.  The  defendant,  by  hia  ansiwto, 
admitted  lie  had  at  one  time  refused  to  pay,  but  said  that  before  the  bill 
filed  he  o£fered  to  p^y  what  was  claimed. — The  only  question  mads  4i4w 


M'l' 


as  to  costs. 

Mr.  Cooper^  far  the  defendant,  contended,  that  having  offered  topiiy  tke 
dthes  before  the  bill  was  filed,  the  defendant  ought  not  to  pay  the  cobu.   '  ' 

Mr.  Belif  contra. 

The  Vice-chancellor. — If  you  had  distinctly  stated  in  the  aiiswciv  Md 
proved,  that  previous  to  the  bill  being  filed  you  had  rendered  an  aocoAint'of 
the  tithes  due;  your  readiness  to  correct  the  account  if  wrdng;  and  that  jOa 
were  ready  to  pay  what  was  due;  or,  if  afler  the  bill  filed,  you  had  tende^^ 
what  was  due,  and  the*  costs  of  the  suit  up  to  the  time  of  the  tender,-  and 
proved  such  tender,  of  tithes  and  costs,  I  should  not  make  you  pay  costs..  Tiiia 
has  not  been  done.  Merely  stating  a  tender  in^the  answer  is  not  sufficient  to 
save  costs;  it  must  be  proved. 


No9. 10. 

An  answer, 
stating  a  tendsr 
made,  of  the 
value  of  .the 
tithes  before 
suit,  will  not 
save  the  costs, 
unless  the  fact 
of  the  tender 
having  been 
made  be  actnal* 
ly  proved. 


M.  69  Geo.  3.  1818.    C.  P. 

Gansan  v.  Wells.    [8  Taunt.  642.]  .  . . 

npHTS  was  an  action  brought  by  the  plaintiff;  who  had  contracted  wkh  Che  a  laynum,  tat- 
-^  rector  of  a  parish  for  the  tithes  of  certain  closes  for  one  year,  against  the  see  of  the  dthos 

defendant,  of  certain  doses, 

>     which  the  ko* 

tar  lets  by  auctioa  in  separate  lots  every  year,  shews  a  sulBcient  title  to  enable  him  to  recover  onthe  staL  S  ft  3 

Bd.  a,  for  not  setting  out  the  tithes,  if  he  proves  that  payment  for  tithes  was  made  to  him,  in  a  fi^nner  year.  Per 

^"  t,C.h  tit Nid Prim. 
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defrodant,  vho  vrtm.  tbe  occupier  <^  the  doses,  fi>r  not  settinff  out  the  tkhas, 
tipon  tlie  trial  of  tbi3  cavse  bfsfore  Dai.l as*  C.  J.,  at  Ae  Norrolk  Sammer  aa-* 
sizes,  ItilB,  it  was  proved  that  the  defendant  had,  in  a  preceding  year,  paid  a 
composition  for  tithes  to  the  plaiptifF;  but  it  also  appeared,  that  the  rector  of 
the  parish  was  in  the  habit  of  annually  setting  up  to  sale  by  auction,  in  sever^ 
Ipts,  the  tithes  of  every  separate  close  in  his  parish.  For  die  defendant,  it  waa 
olgected  that  the  plaintiff  did  not  shew  a  sufficient  title  to  the  tithes  to  enable 
him  to  recover,  unless  he  derived  it  from  the  rector  by  some  instrument  ia 
writing:  but  Dallas,  C«  J.,  referripg  to  the  case  of  Hartridge  v«  Gibbt  (1% 
held  that  it  was  sufficient  proof  of  title,  that  the  defendant  had  paid  the  plain'* 
tiff  a  composition  for  tithe  in  a  preceding  year. 

After  verdict  for  die  plaintifl^ 

Copley 9  Seijt«  now  moved  to  set  it  aside^  and  have  a  new  trial,  upon  the 
grpubd,  (amon|^t  others),  that  inasmuch  as  the  rector  was  proved  to  have  an- 
nually let  the  tithes  of  the  several  closes  in  his  parish  to  a  new  tenant,  and  no 
evidence  of  the  demise  to  the  plaintiff  in  the  year  in  question  was  produced, 
the  fact  of  papnent  of  ^  composition  to  the  plaintiff  in  a  former  year  did  not 
prove  the  juamtiff's  dtle  to  the  tithes  in  the  present  year.  The  case  cited  is 
distinguishable,  because  there  the  plaintiff  was,  at  the  dme  of  the  former  pay- 
ment tp  him,  in  possession  of  the  tithes  of  the  whole  parish,  whence  the  pie* 
sumption  of  his  continuing  tide  might  well  arise;  but  not  so  bere^  where  the 
dthes  were  divided  into  small  portions,  and  the  occupiers  were  continually 
dianged. 

The  coiirti  however,  held,  that  as  this  point  had  not  been  made  at  the  trialj^ 
Ijiey  coi<)d  not  now  eBterta^l  it,  and 

Befi^sed  the  rule. 

(1)  2  Selw.  N.  P.  1250,  5tfa  edit 

Sittings  after  M.  59  Geo.  3.  1819.    Scacc, 
MfMoryis.         P^cA,  Clerk^  T.  i)a//oii  and  others.    [6  Price,  232.    8  Price,  9.]   ' 

Semite  Oatayl.  HpHE  plaintiff,  vicar  of  Nordi  C^ve  (York),  claimed  by  this  biH  die  tith^  of. 
«rfanotendU«d    M.  calves,  milk,  foals,  paeons,  turnips,  and  agistment. 
^a^ig^^  The  defendants,  land  occupiers,  set  up  a  defence  of  moduses  6£  l^d.  for 

Whereadefend-  avery  eow  renewing  (1\  and  ld»  for  every  cow  not  renewing,^  in  lien  of  the 
wit  in  a  dtfae  dthes  of  calves  and  milk; — 2d.  for  every  foal;  and  Is.  for  every  dove-cote, 
catti«  w^ea  in  Ueu  of  die  dthe  of  pigeons.  With  respect  to  ttirnips  and  agistment  they  in- 
«^t^^m!^y  aieted,  (denying  die  vicar's  right,  and  diat  he  had  ever  been  endowed  of  diqse 
ii  ina^misaible,  paiticidar  tithes),  diat  if  the  dth^s  of  such  matters  were  payable  at  all,  diey 
the  Cavzt  ^  were  payable  to  die  impropriate  rector,  who  was  entided  to  4d.  a-mondi  for 
i^vc  thepWntar  every  twenty  sheep  depastured  or  agisted  on  turnips  grown  on  lands  wtthia 
^ecuiT d^^  the  townahip  of  North  Cave,  such  sheep  belonging  to  strangeni,  and  not  to  oc- 
«itioni,  wXit  cupiera  of  the  said  lands. 

«efere9ce  to  the  In  consequence  of  the  last  defence,  the  bill  was  amended,  and  the  imprapri- 
Kfttlt  of  tht       sior  vaa  made  a  party  defendant,  who  stated^  in  his  answer,  that  he  was  en- 

tided  t&f  and  had  received  the  ddie,  as  aUeged  by  the  other  defendants^ 

The  questions  respectmg  the  moduses^  depended  entirely  on  the  weight  cS 
the  evidence  adduced  in  support  of  them, 

On  die  part  of  the  plaintiff,  strong  parol  evidence  of  perception  was  i^eadf 
and  severfll  terriers.  Amongst  the  former,  there  was  the  evidence  of  tidle- 
■enters  and  collectors,  who  ^posed  to  having  been,  for  a  long  dme,  coHectorB  ' 
both  of  the  rectorial  and  vicarial  tithes,  and  .that  **  th^y  had  received  .the 
tithes^  of  hay,  com,  wool,  and  lamb,  foi:  therector,  and  all  other  tithes,  includ- 
ing the  tithes  of  agistment,  and  turnips  for  die  vicar;  and  that  in  estimating  the 
respective  values  of  the  rectoriid  and  vicarial  titlies  at  the  time  when  they ' 
agreed  to  rent  the  same,  they  considered  the  tithes  of  turnips  and  agistment 
as  beiidg  vicarial  tithes,  and'diat  ftnch  vicarial  tithes  wduld  not  have.be^  worth 
dM  sum  at 'Which  they  were  rented,  exdudve  of  the  tidies  of  agistment  and 
tiimipa.*'  They  also  deposed,  '*  that  the  rector  (Burton,  one  of  the  defendants) 

h««" 
(1)  A.  cofT  iB^vhigliad  a  oalf  wi^n  the  f^a,    £«y»if  ▼•  Tarhomi^  4  triet,  Hi,  mih 
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ljide!S{^rMsly  stated  tfaat  he  whs  entitled  to.  the  tithe  of  lay,  corn^  wool^  tnd 
lamb,  and  that  he  did  not  profess  to  l>e  entitfed  to;  any  other  tithes  within  tha 
said  township/' 

The  plaintiff,  amongst  the  terriers  produced  by  him  in  evidenee,  put  in  one 
of  1716,  wherein  the  tithe  of  turnips  was,  inter  alia^  mentioned  as  due  to  the 
vicar.  That  terrier,  however,  also  mentioned  wool  and  lamb  as  due  to. him.  Se- 
veral other  successive  terriers,  down  to  1770,  declared  the  vicar  to  be  entitled 
to  all  manner  of  tithes,  except  hay«  com,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriator  aSerei 
no  evidence),  there  were  also  produced  certain  terriers,  somewhat  differing  from 
those  selected  on  the  part  of  the  vicar.  The  first  Was  without  date,  hilt  signed 
by  a  former  vicar,  stating  the  vicar  to  be  entitled  to  "  tithe  throughout,  &c." 
(tbetownships  of  the  parish  now  in  question)  **  of  pigs,  geese,  duckd,  turkeys, 
dove-cots,  orchards;  and  ftd.  for  each  skep.  of  bees,  and  of  all  roots,  small 
seeds,  and  flowers;  item  5s.  per  acre  of  hemp  and  flax;  item"  (the  mbduses 
set  up),  with  the  addition  oi%s,  for  every  mill,  cum  muUit  aUi$;  the  last  dated 
iik  1777,  only  enumerated  nearly  the  same  articles* 

'  The  parol  evidence  for  the  defendants  (which  consisted  of  the  depositions' 
of  a  great  number  of  witnesses,  three  only  of  whom  were  not  occujnars,  and 
therefore  alone  admissible,  one  of  which  latter  was  merely  the  person  Verifying 
the  authenticity  of  the  terriers)  went  to  deny  the  payment,  as  far  bade* as  liv- 
ing memory,  of  tithe  of  agistment  and  turnips  to  the  vicar,  and  asserted  pay- 
ment of  both  those  tithes  to  the  impropriator  by  a  commutation  of  4if.  per 
score,  per  month,  for  sheep  fed  or  agisted  on  turnips  grown  on  the  lands  in 
question,  and  that  the  same  was  due  and  payable  therefore,  whether  bek>iq^ng 
to  parishioneiti  or  inhabitants,  or  to  strangers,  who  did  not  pay  tithe  of  wool  of 
vach  sheep. 

On  this  evidence  it  was  contended  fbr  the  plaintiff,  that  having  established 
Ms  senend  right,  he  was  entitled  to  a  decree  for  the  tidies  sought ;  for  thikt  as 
to  the  money-payments,  the  documentary  evidence  and  usage  shewed  they 
were  not  rnodases^  but  merely  compositions  (instancing  the  payment  of  sl. 
a-crop  iot  rape  seed).  As  to  the  defence  of  title  in  the  impropriator,  that  (it* 
Was  urged)  was  destroyed  both  by  the  evidence  of  the  terriers,  and  the  usage, 
none  having  been  ofiered,  either  documentary  or  parol,  of  the  alleged  right  of 
the  lay  rector,  of  sufficient  weight  to  oppose  successively  that  adduced  in  fa- 
vour of  the  vicar's  claim,  and  if  the  rector  were  not  clearly  shewn  to  be  enti- 
ded  to  the  particular  tithes,  there  was,  as  to  them,  no  sort  of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  the  defendants,  that  the 
defence  was  proved,  or  at  least  so  far  rebutted  the  evidence  on  behalf  of  the 
plaintifi^  as  that  they  would  be  entitled  to  issues. 
'  Martin  and  Roupell  for.  the  plaintiff. 

Dimncey^  Spranger^  and  Barber  for  the  defendants. 

Ctir,  ado.  tmU. 

RicHAESS,  Chief  Baron,  this  day  delivered  judgment. 

(Having  stated  the  parties  and  pleadings),  his  Lordship  first  took  up  the 
case  on  the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiff 's  evidence  being  concluded^  the  Lord  Chief  Ba^on  observed, 
that  aU  the  tithes,  turnips,  and  agistment,  in  question,  must  belong,  either  to 
the  vicar,  or  the  impropriator,  for  no  exemption  is  attempted  to  be  set  up ;  the 
first  inquiry  therefore  will  be,  whether,  on  the  evidence,  they  were  shewn  to 
be  in  the  rector,  or  the  vicar?  Adverting  particularly  to  that  part  of  the  evi- 
dence which  has  been  stated  here,  his  Lordship  said  there  is  therefore 
proof  of  actual  perception  of  tithes  of  those  matters  by  the  plaintiff,  and 
the  rector  himself  does  not  affect  to  give  any  evidence  of  his  right,  in  sup- 
port of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a  question  depending  wholly  on 
the  proof  of  usage,  and  as  far  aa  I  have  gone,  the  plaintiff  has  certainly  made 
out  a  very  unusually  strong  case  by  his  parol  evidence  alone,  and  one  which 
dy^Mmda  extraordinary  attention.  Then  he  produces  terriers  stating  him  to 
W  Mititkd  to^  dl  small  titlie%-*-«ipif  islY  all|-*^«HflqptiDgrODly  woqIjm  Imi^ 


TITHE  CASfiS< 

The  great  difficulty  in  thw  ease  «riieB  from  th^  same  persoii  harkig  been  m 
long  aocuetomed  to  receive  both  the  rectorial  and  vicarud  tithes,  and  that  dif- 
ficulty can  only  be  soWed  by  ascertaining  what  it  is,  which,  in  point  of  fiict,  be* 
longs  to  the  rector,  and  what  to  the  vicar;  and  that  is  to  be  done  by  taking 
die  witness's  onderstanding  of  what  were  the  several  rights  of  each,  and  Air^ 
liier  by  the  apportibnnient  of  the  rent  paid  by  the  tithe-takers,  confirm^  by 
tbe  rector's  own  representation  of  his  rights.     But  it  happens  that  I  am  bound 
to  hear  and  to  believe,  judicially,  all  the  evidence  offered  on  both  sides;  and 
strong  as  the  plaintiff's  case  is,  and  confirmed  also  as  it  is  by  the  terriers,  the 
defendants  have  also  given  evidence  which  has^^eat  claim  to  attention.     They 
liSTO  dso  adduced  evidence  of  non-payiaent  of  those  tithes  to  the  vicar,  and  of 
payment  to  the  impropriator.     Hiey  also  produced  terriers,,  stating  the  vicar 
t»  be.  entitled  to  certain  tithes  speciatwiiy  and  to  certain  money-payments  cor* 
Impending  with  the  moduses  set  up  by  thp  defendants.     They,  however,  also' 
ge  in  that  respect  and  others  to  establish  the  right  of  the  vicar  to  the  tithes; 
bolthen  they  are  evidence  to  a  certain  extent  in  favour  of  the  modtues.   Some 
oi^thera  ate  signed  by  former  vicars,  though  one  indeed,  rather  confirms  the 
plaintiff's  general  title  to  all  the  small  tithes.  Here,  however,  1  cannot  help  cx- 
pMssiiig  my  very  great  regret  to  find  that  of  so  many  witnesses  who  have  been 
acamined  for  the  deleadant,  to  prove  the  usage  relied  on  by  him,  two  only 
ave  admissible  for  tTiat  purpose.     All  the  rest  are  occupiers  of  land  within  the 
pbrish,  and  therefore  clearly  their  evidence  cannot  be  read  here.     Now  that  ia 
oertatniy  a  case  of  extreme  hardship  on  a  plaintiff  who  is  obliged  to  take  co- 
pi^  ef  such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party.    I 
slftll^  most  assoredly,  endeavour  in  this  case  to  xaake  the  party  vrho  bas  been 
the  author  of  so  mtich  inconvenience,  bear,  at  least,  some  of  it,  in  the  expence 
of  which  it  must  be  die  cause.     It  is  more  particularly  burthensome  on  der- 
gvnmpf'  who  aire,  at  most,  but  tenants  for  life,  and  not  always  so  long,  and  this 
sort  of  burthen  must  not  wantonly  be  imposed  on  them.     Out  of  the  evidence 
offered,  however,  enough  may  be  found  to  support  the  terriers  put  in  by  the 
de^Biidants,  and  the  customary  payments  there  enumerated  may  be  good  mo^ 
duses,   .  At  least,  there  is  sufficient  evidence  to  prevent  my  taking  implicitly 
tivs'Vicar^  terriers,  particularly  as  his  predecessors  have  signed  the  terriera 
pnyduced  by  the  defendants.     It  is  impossible  for  me  to  say,  to  which  the  con- 
tmtting  credit  tt  to  be  given.     I  shall  therefore  order  the  customary  payments 
fbr.  the  cows  and  the  foal,  to  be  tried.    ' 

Mt  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  course,  and  I  know 
lliku>tili'*^f  late  years  it  was  not  so  settled,  but  in  the  present  case  he  is  entU 
tlM^^aHd^ay  take  issues  if  he  chuses. 

J  -With  respect  to  the  tithe  of  turnips  and  agistment,  the  witnessea-for  die 
^inttff negative  the  answers ;  and  on  the  evidence  being  read  by  him,  I  think ' 
diathe  is  entided  to  an  account  of  those  tithes,  and  shall  decree  accordingly  in 
Al<ror  bf  the  vicar,  with  costs.     As  to  the  payments  to  be  tried,  the  costs  and 
further  directioiis  to  be  reserved. 

"  With  tespedt  to  the  pigeons,  it  does  not  appear  that  any  of  the  defendants 
.    bave  taken  any  quandty  therefrom ;  therefore  there  can  be  no  inquiry  directed 
as  to  them. 

,  On  the  subject  of  the  costs  of  the  depositions  by  the  defendants'  witnesses, 
I  must  order  that  the  defendants  pay  the  plaintiff  his  costs  bf  all  such  of  them 
as  could  not  hav«  been  read,  and  whi^  must  be  paid  to  him  independendy  of  any 
Ibrther  consideration  of  die  cause.  jp^^  accordingly. 

i>w.  17.  Sittings  after  M.  60  Geo.  S.  1819. 

An  tmpropri-  ''^Boifhef  moved  that  the  minutes  of  the  decree  pronounced  on  this  ease  m%ht 
ator,  who,  not  be' !^mended,-r-^y  confirming  the  direcdon  for  payment  of  costs  to  the  three 

party  to  a  bill  for  tithes,  is  not  liable  to  costs  on  a  decree  in  favour  of  the  plaintiff  generally :  nor  is  he  in  a  case 
where,  in  consequence's!  Ibe  oteoplevt  ha-Hng  -aet  lip  a  Mtnt^  of  paynnnt  of  eome^:  tlieLtittak  deaiaaded,  to 
die  impropriator,  he  also  is  therefore  made  a  party  defendant  Jby  amendment,  and  be  asserts  upon  the  reconl 
his  title  to  receivs  the  tithes  so  alleged  to  have  been  paid  to  him.*  Although  it  may  be  sometimes  proper  to  bria^ 
the  impropriate  rector  before  die  conrt,  .yet  it  must  hS^  at  the  pazil  of  paying  him  his  costs.  If,  however,  a  paity 
so  improperly  made  a'defendant,  put  the  jdaintUf  to  unnecessary  expence,  the  court  will  order  him  to  pay  costs. 


TITUB  GA6BS. 

^  'Ehftnwuilal  tf  thaD  tesse  vrera  «iteEacl  lu  fohomi  2 

•V^  AiL'acooiuil  bf'the  ttdie  agittroent^  and  of  turnips  cWnMd  hj  the  bBly 
vitb  fi(»U  to  be.tSKed.atid  paid  by  the  defendants  td  the  pkftntiff,  except  ao 
fira^^feiateatQ  th6  costs  of  the  depositions  on  the  part  of  the  defendant  after- 
mMi&Dcd  anfl  provided' for."  (Then  folk>w8  the  direction  of  iasaes).  "  Refer 

510  the  deputy  remembrancer  to  tax  the  costs  occasioned  by  the  deposttiona 
the.  defetidants  (except  as  to  three  of  the  witnesses),  separate  and  distinct 
6/m  the  general  costs  to  be  taxed  as  aforesaid;  such  costs  to  be  paid  by  the 
Qceupien  to  the  plaintiff.     Reserve  further  directions.^ 

V  Tbe  motion  was  grounded  on  the  principle  that  the  land  owner  had  been  un- 
DKcessartly  made  a  party,  inasmuch  .as  he  occupied  no  part  of  the  landa»  and 
diat  he  was  therefore  not  liable  to  pay  any  part  of  the  costs.  • 

.  Martin  and  Roupell  opposed  it;  submitting,  that  this  motion,  although  in 
bna  appearing  to  involve  only  a  question  of  costs,  would,  in  fiwty  aecesearily 
ioduce  a  rehearing  of  the  cause-^and  also  that  thede&ndant  now  applying  was 
canekided  by  the  length  of  time,  which  had  elapsed  since  the  decree  "waa  pro* 
Qounoed*  And  they  contended,  bMdes,  that  the  land  4>wnet  haying  been  pro- 
perly made  a  party  by  amendmetit,  in  consequence' of  theooclipiersiiavfag  re- 
lied on  a  defence  of  title  in  hin,  which  he  bad  adopted  by  putting  bia  claim  oa 
the  record,  by  his  answer^  and  inaistiAg  on  it;  till  the  hearing,  and  bad  gone 
even  further  than  usual,  by  statii^  that  in  consideration  of  hiS' rigjht,  the  occu- 
pieri  had' paid  him  the  tithe;  he  had  made  himself 'liabW for  thecosta  of , which 
nefaad  thus  been ' the  occasion :  whejeas^  if  the  ownen  had t«o|  be^  .aoMide  a 
Ilirty  under  auch  circumstances,  the  Court:  would  have.>a«ked^--«haw  any  de^ 
Qtw  trould  be  made  foe  a  phuntiff,  behind  the  back.<xf  la  party  alaHedto  be  so 
laaleri^ly  interested? 

^Jhrber^  ia reply,  adverted  to  the  case  otArmstmrng  v*  H€miU{l)t  where,  on 
iHrbeteg  put  by  the  counsel  &>t  the  defendants^  as.an  objection  of  wam  of-pvo- 
pfil^'jiartiea,  that,  the  impropriate  rector  there,  who  was  similarly  atouated  with 
tbdjpeeson  claiming  under  that  character  here,  had  tiot  been.made  a  defendant; 
thfix^cburt*  said,  if  he  had  been  made  a  party,  the  other  defendants  (the  iiecu- 
p|bn)i  wouldi  most  probably,  have  been  ordered  to  pay  his. costs,  i   • 

E  BiQSAKJKi,  Lord  Chief  Baron. — ^I  believe  it  has  b^n  in  some  instaneea  orders 
ediilJisCaa  impropriate  rector  should  pay  costs,  but  I  confess  I  could  iiever^ 
tdlibn^*  or^oD  what  principle,  in  some  cases,  that  was  done*  In,  ^m  partieu^ 
lar  case,  indeed,  I  recollect  that  a  party,  who  was  improperly  made  a.daftnd- 
aa^ffftal,  and  I  think  properly,  ordered  to  pay  coste,  but  that  waa  wbeie^he 
haAiputithe  plaintiff  to  considerable  expence  by  examining  witnesses  t^bc^oouU 
not  furnish  any  material  testimony  in  his  favour,  and  that  was  of  CQuriSa)a»  mat- 
tsiiiof  <jptoial.  cireumstances*  My  general  notion  is  this,^ — you  havet  no  rifght 
kiaiKUlf  taseto^make  aoy  man  a  party  to  a  suit  unless  you  can  obtain] a  decree 
agairti||<«bim.  Now,  here  tliere  could  be  no  decree  against  Burton,  for  he  is 
i^iui^alikdon  Jby.the  Ull  to  do- any  thing.  I  remember  Lord  Chief  Baron 
Eyke  used  to  say  that  it  was  frequently  a  prudent  course  to  bring «  party  be- 
fare^lbe/iMiiiiA^  ibs  the  aafas  of  security,  by  a  prayer  in  aid*  but  I  confess  I  do 
i|tl3Sii«dbrfltiid:^^hat  praying  in  aid  means  in  a  court  ot.EqfjAxy.'  ,  taotawure 
that  it  may  often  be  useful  to  an  owner  to  procure  himself  to  be  mad^  a  par- 
t^i^kstithe  ci0aut>i^  4hould  neglect  his  rights,  but  I  could  make.no  decree 
apaialdiiiiiu.'Ota  the4)tber  band,  there  is  sometimes  this  difficulty  on  the  plain- 
t^^tlialtitt  ^artaiii  oases^-  as  herj?,  an  owner  who  may  be  consideredtHi  a  dor 
foidapt  Whind  the  other  defendants  may  be  necessarily  made  a.pan^.lest  the 
coutf  Efionld  nbt  be  aole  to  decree  against  the  occupiers  in  his  absence.  It 
may,  therefore,  be  in  sU^h  tai^s  usefid  toV  plafaitiff  to  make  the  owner  a  par- 
t|d$iititanu8t)dwaya.be.donf  at  the  peril  of  the  plaintiff;  and  tfaereitiay  be 
ossni}  ofljspfoial  citcumataoces,  certaialy,  wherein  the  court  might  Mt  givo 
costs  against  him.  In  the  present,  I  am  of  opinion  that  the  impropriator  is 
nft|^\ile^    ,  „ 

oiOidkeiied  that  the  bill  be  dismissed,  without  costs,  as  to  defendant  fiiwrtQik 
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(I)  4  Priee,  «M«,  p.  2ta. 
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v^^y*^.^^  iSiUingv  after  M.  tfr  Geo.  8.  f  819;  '  I^Mce. 

£cr/l  ftifd  mother  T.  iir(i/%.    [6  Price,  240.  j 

It  is  fraudiAtai  npAll?  biS  Wa^  filed  for  ah  account  of  titheti.  and  particularly  of  agittmeiii; 
In  the  contem-  ft  ai^d  of  the  latnbs  and  wool  from  ewes  and  odier  sheep  diarged  to  halve 
S^*^°X^*to  ^  be^  fraudiilentl V  driven  off  the  defendant's  iarni,  iod  to  have  laifibed  and  beeft 
mo^^hc«p  fed  s^^orn  in  other  places  not  liable  to  tithe. 

in  one  parish  to  The  plaintiffs  were  lessees  of  the  preboudaries  of  Stowein  Lindsey,  laid  Co^ 
another  place,     nynj^hdtn  cttm  Stov^e  in  Lincolnshire. 

A^^Acarfif'and  ®  defendant  was  ari  occupier  of  a  farm  and.imds  in  the  parish^ 

lambing  lewons,      '^^^  ^^^\  ^^^^  ^^  usual  statements  of  title  on  tbeusjctof  the  plaintifls;.  dH 
and  then  to  drive  crf'ddcupation  of  land  and  taking  and  non«-render  ot  titbeable  matters  on  tbcr^ 
them  back  again  |jart  of  tlie  defendaht,  charged  hltn  with  fraud  in  having  kept  great  numbers  of. 
}***®''*f**?^*"  ewes  and  other  sheep  on  his  said  farm'  and  larids  in  Normanby  until  they  were 
In^rJiuiih       ready  to  latnb  afcrid  be  shorn ;  and  that  he  then  drove  thiem  off  from  Y&  «aid 
where  they  were  ^ami  and  litt)ds  in  Normanby  (a  township  of  ^e  ptarish  within  which  the  pbin- 
depastured.        tiffs  claimed  (he  tithes)  into  aii  adjoinii^,  parish  to  a  farm  which  .he  held  wfid 
n^umostma-  oiicupied  there,  caMed  Crates,  and  which  waa  aDcged  to  be  titbe-freeVTthatt 
plMding^^r    ^'^^'eli^epth^s  said  sheep  lintil  the.cweshad  dropped  their  lambs*  ahduntil  the 
all  the  evidence  Other  shieep  had  been  shorn; — that  he  then  drove  tbemback  v^ith  the  lambSy  and 
intended  to  be    k^pt  and  depastured  them  on  hi%  said  farm  asid  lands  in  l^onuanby  s^e^ 
relied  on  at  the  ^^^  withotit  paying  to  the  plaintiJBTs  the  tithe  of  such  lambs,  or  of  su4^WooU*— 
te^un<^(^n    ^^  (he  defendant  purposely  and  designedly  drove  the  said  sheep^  ew^^  ^^e,  OUt  • 
aome  allegation  of  Normianby  aforesaid,  to  lamb  and  be  shorn  in  the  adjoining  par£»h)  .(6  defra|^ 
diathictlyputon  the  plaintiffs  of  the  tithe  of  lamb,  and  w09l,;*-:and  ^hat  he  xefus^  to  foakettb  . 
i^e  record,  of     theplahitifis  any  compensation  for  the  value  of  such  tithes.  :.     ^  •. 

U tidSilt^'to *      The  defendatit  in  H^  answer  admitted  the  plaintiiTs'  tide  ge^^^y,  bu^:d«b^ 
aupport,  or        >^^  ^^  ^S^^  ^^  ^^  partictJar  tithes  sought,  excepting  for  th^  ^gi^ftei^ij^^ 
otherwiM  it  will  certain  shee^,  in  the  answer  afVer  nientioned,  and  other  titbeajble  Joq^tffai^  ^4t^.; 
not  be  admitted  edto  be  covered  by  tnoduses.    The  answ;er  then  stated  tlW  the  defendant, 
m  the  ^■"^'  had,  for  some  years  past,  occupiedi  and  enjoyed,  and  resided  u|H>n  »  oerfiaia^: 
dediffadonby  *  ^^  ealfed  Coates,  which' Was  tithe-free,  consisting  of  about  eight  hunds^A: 
the  defendant     acres,  not  situated  ill  any  of  the  townshipis  Kable  to  pay  titlEie  to  tlieplaaabfls^  ttfo . 
that «  he  would  miles  distant  fVom  that  part  of  the  lands  occupied  by  defendant  ;iq  'iifxtxtMjkSry. 
«nd«avour  to      wl^ete  thefaVm  buildimrs  of  defendant  were  situate, .  and  where  Che  defendttiii  4^.  - 
S^Townen       p«itured  his  sheep ;  and  he  alleged  that  he  had»  for  six  years  then  lAf  t  pi|«h'iM^*  • 
ftom  getting       pi^d  iti  the  said  township  of  Normanby^  on  his  own  account,  and  stillheU^fMte^ 
their  tithes/'      fafn^B  and  lands  containuig  d50acres  or  thereabouts,  and  l^d,  for  tWoyea|i^tfe<il.«  ■ 
^^^^^^       last  past,  held  another  fanh  within  the  township  of  Normanby^  epjBBisrii^  4Bf  « 
S  pUintS^  ab6ul  150  acres,  but  had  not,  during  any  .part  of  the  six  years  tl^ai^  Isst  ifai%4:> 
not,  in  hit  bill,    re^i^M  ofn  any  part  of  such  farm  andlands  situate  at  Normanby^  \iut  ^at  C^mMi!^''  ^ 


ehugedradide-  air  before  mentioned.     He  then  stated  that  he,  in  eacb^d  ey&r^^jetgi9f^Cfi,'} 
dan^f^}^'^^  the  respecdVe  times  last  aforesaid,  had  and  kept  on  his  saM  £ur^  #^  )9n4K«r. 
ti^rdefendant    *^^  numbief  of  COWS  as  was  mentioned  in  the  schedule,  and  no  vaoi^mMC: 
A  custom  that  Which  hhd  produ(ied  such  number  of  calves,  and  had  yielded  to  bimsudl^  ^^tjfi^i^ 
the  land-owner  tity  of  milk  as  there  set  forthl ,  He  also  pleaded  a  tAodiu  of  2^4*  iff  ^I^Vd^^HRn^ 
should  take  the  hkvingft  calf,  in  lieU  of  thie  tithes  of  calves  and  milk;  ai^d  U^  fqr  i^erJfff^^ 
lT(^tenUmto,  ^^  baving  nb  calf,  in  lieu  of  the  tithes  of  milk:  such  two  Wmca^ttad.pAjji^^ 
ttddieUthe-     metttribeiri^  respectively  in  lieu  arid  satisfaction  fot  all  uihes  gf  ^l^y(|^d^ 
owner  the  next  Mk  arising,'  &c.  yearTy  and  every  year  within  the  said  township  oti^ffgaj^ 
best,  held  bad.    bjr;  and  also  that  frotrt  time,  &c.  a  cusjtom  had  pfevailed .  wijthia  tb^  topqg^.^- 
^^'^J^  shm'of  Normanby' for  the  oWncr  of  the' tithes  for  the  time  being  Jp  StefF^  <-• 
heM  b»r  ^^  accept  the  tithes  of  lanibk  dropped  in  the  sitid  township,  in  manim,§|||^,. 

Idwiiig,  that  is  td  say: — *  on  the  Sd  day  of  old  May,  in  each  and  eV/^|^ea|^^;. 
the  owner  of  such  lands  hath  been  accustomed  to  tkke  the  twd'bei|t  Q^t^JT&ff^  ... 
ry  ten;  and  the  tithing-man  or  owner  pf  the^thes.. the  thircl  .bfc^tv^vlfi^  ^'^  ^  ' 
of  wfii(^  lidribs  sd  di^pped'b  the  said  tdwhshlp  of  Normanby,  ^||^m) 
alirays  been  ready  and  willing  to'  aet  oat  spd  rditiier  (or  jjwnt j|||yaja| 


ri  ^^»  . 


TITHB  CAS8S.  0«9 

«Mcirite  pyoiMiitiawi^  at  the  Imie  and  in  the  manner  last  afbreiakl;  aldioi^ 
(he  admitfea)  hejiadj  for  one  or  two  yearsy  and  not^more,  to  avoid  litigation, 
md  fer  no  otker  reaaon,  pemitted  tbe  {daintiff  (Hall)  to  receive  and  tiS^e  the 
tithe  of  lamba  aa  aforesaid  in  the  month  of  August,  insisting,  nevertheless,  on 
the  cnalon  set  fortiK  He  then  set  np  a  modus  of  three  farthings  for  every  sheep 
liMt  had  dM  within  the  said  township  in  each  year ;  and  the  tike  sum  for  every 
abeep  vmnvvtd  cot  of  the  townshipafter  Candlemas  in  each  year,  and  without  bcs 
ing  8h<mi,  in  lieu  of  the  tithes  of  wool  of  such  sheep  so  dying  or  heing  remov- 
ed. Hm  answer  then  stated  that  the  defendant  resided  at  Coates,  about  two 
milea  from  that  part  of  the  fiirm  and  lands  occupied  by  htm  in  Normanby,  where 
bis  fiurm  bufldings  were  situate,  and  where  his  sheep  were  depastured ;  and 
iImiI  audi  sheep  only  as  were  in  diat  behalf  specified  in  the  schedule,  and  which 
had  ptodaeed  soeh  quantity  of  wool,  and  of  the  value  as  is  there  mentioned| 
liad  been  shorn  in  each  and  every  year  within  the  said  township  of  Norman<« 
hy^  since  the  plmntiA  became  entided  to  the  tithes  thereof;  but  that  all  the 
odKT  slreep  of  die  defendant  had  been  fed  in  the  said  township  of  Norman- 
hy  dnrittg  the  same^time,  and  had  been  removed  therefrom  to  tne  defendant's 
fiana  at  Coates,  and  had  been  driven  back  into  the  township  of  Norman- 
hy  at  certain  times  in  die  sdiednle  mendoned  and  specified,  and  not  other- 
wise, faaiviflig  been  so  fed,  removed,  and  driven  back  for  the  reasons  thereinaf^ 
ter  mentioned,  and  by  no  means  ibr  the  purpose,  or  with  the  design  or  intent 
to  delnrnd  the  plaintifi  of  dthies  of  lambs  and  wool,  or  of  any  part  thereof  (re- 
ferring toHiie  schedide  for  the  number  of  sheep  and  ewes  so  removed  as  afere- 
aod  the  quandty  of  wool,  and  the  number  of  lambs,  and  the  value  of  such 
aad'lamba  respeethrely);  and  he  stated  that  he  depastured  and  kept  his 
~  the  winter  on  winter-feed,  and  that  Normanby  was  not  sufiBcient- 

ly  prodoedve  fer  their  nourishment  and  support  during  the  time  they  were 
^,  sMd  timt  he  grew  no  turnips  at  Normanby  aforesaid  or  early  ardficial 
bnttiiat  he  did  at  Coates ; — ^that  he  had  no  sheep-cots  at  Normanby,  and 
thtfer  tiwprotecdopof  the  sheep  at  lambing-time  such  cots  were  set  at  Coates  on- 
If?-— dmt  die  grass  at  Normanby  was  much  more  fit  for  the  fodder  of  cattle  than 
Ar  dirfeed  of  sheep,  and  was  therefore  made  use  of  by  him  for  the  former  pur- 

die  month  of  March,  it  becomes  necessary  to  clear  the  lands 

r,  for  the  purpose  of  taking  in  grazing  beasts,  such  lands  being 

heMer  adapted  for  the  feed  of  beasts  than  for  that  of  sheep,  and  that  the 

the  said  huids  at  Ncnmanby  were  fit  to  depasture  and  feed  the  sheep 

loot  generally  until  the  months  of  May  and  June ;  that  a  consid- 

ffi  the  defendant's  sheep,  and  such  number  as  the  course  of  the 

of  defendant  enabled  him  to  keep  at  Normanby  at  the  shearing  time, 

Wiffeiigk  the  said  township  of  Normanby: — and  that  the  defendant  never 

f  his  sheep  from  the  township  of  Normanby  for  any  or  either 
lin  the  bill  mendoned,  but  as  aforesaid.  He  then  pleaded  a  mo- 
dna  e#  AA  for  every  sow  which  had  pigged  in  Lent,  in  lieu  of  the  tithe  of  the 
sow;  and  diat  it  had  been  the  immemorial  custom  within  the  said 
of  Normanby,  for  the  owner  of  the'  tithes  for  the  time  being  to  receive 
dM  dtfaes  of  the  pigs  of  all  sows  which  had  not  pigged  in  Lent,  in  the 
er  as  before  stated  as  to  the  lambs:  and  a  modus  of  Id,  for  foals. 
Ob  ikm  part  <tf  the  plaindfis,  a  witness  deposed  to  the  following  facts,  which 
very  pardeulariy  adverted  to  by  the  Lord  Chief  Baron  in  delivering 
being  conclusive  evidence  of  constructive  fraud  in  equity. 
Ba  staled  that  he  was  and  had  been  collector  of  the  dthes  for  about  six 
dias  in  the  year  1812,  die  defendant  kept  about  one  hundred  ewes  on 
m  Normanby,  and  diat  they  all  lambed  there  that  year;  that  the 
refceed  to  pay  the  dthe  of  all  such  lambs  as  were  lambed  before 
in  diat  year,  ^eging,  diat  as  he  wa»  then  tenant  to  the  then  owners 
of  ifaa  tilhea  sristng  within  the  several  townships  of  Normanby,  Stowe, 

aBdBf«ns%,  which  tenancy  did  not  expire  undl  Lady-day,  1812,  \. 
Stttidedi,  as  audi  tenant,  to  the  dthes  of  such  Iambs  as  were  lambed^^^ 
Aat  tina;  tkat  the  defendant  ofiered  to  pay  dthes  fbr  such  lambs  as 
were  IMbad  after  Lady^day  in  that  year,  but  that  the  plaindfis  refosed  to 
VOL.  a.  3  o  receive 
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receive  the  tithe  of  audi  lambs  only,  contending  that  they  were  entitled  to  the 
tithe  of  all  the  lambs,  whether  lambed  before  or  after  Lady-day  in  that  year, 
|iarticularly  as  the  defendant,  on  entering  upon  the  said  tithe  at  Lady-day, 
1809,  received  the  tithe  for  all  lambs,  whether  lambed  before  or  after  Lady- 
day  in  that  year.  He  also  deposed,  that  the  defendant  had  kept  on  his  said 
farm  and  lands  in  Normanby  in  and  during  the  year  1818,  about  two  hun- 
dred sheep,  but  he  could  not  set  forth  how  many  of  them  were  ewes; — that 
all  such  of  the  said  sheep  as  were  ewes,  were  kept,  &d,  and  depastured  in 
the  said  township  of  Normanby  during  the  whole  of  that  year,  and  that 
several  of  the  said  other  sheep  were  kept,  fed,  and  depastured  in<  the  said 
.township  of  Normanby  until  the  summer  of  1818,  and  were  then  sold  o£f  as 
they  became  fat ;  and  that  the  remaining  part  thereof  were  kept,  fed,  and 
.depastured  in  the  said  township  until  the  latter  end  of  the  month  of  October 
following,  when  they  were  removed  from  the  said  township  of  Normanby  into 
■other  townships  or  places  to  be  fed  on  turnips ; — that  sudi  of  the  said  shccp 
as  were  ewes,  did,  in  the  year  1818,  produce  about  seventy  lambs,  and  that 
such  lambs  were  dropped  or  fiillen  in  Normanby; — that  the  defendant  did, 
in  the  year  1818,  set  out  and  render  to  the  plaintiff  William  HaU,  tithes  of 
the  said  last-mentioned  lambs; — that  the  defisndant  did  keep  on  his  said  &rm 
and  lands  in  Normanby  aforesaid,  in  and  during  the  year  1814,  seventy-five 
ewes  and  one  hundred  and  six  other  sheep,  and  that  such  ewes  as  had  not 
lambed  at  Lady-day,  1814,  were  removed  from  the  said  township  of  Norman- 
by at  or  about  Lady-day,  1814,  before  they  had  dropped  thor  lambs,  into 
the  adjoining  parish  of  Coates,  where  they  remained  untU  about  the  middle  of 
June,  1814,  and  were,  together  with  tiie  lambs,  then  removed  back  from  Coates 
to  Normanby,  and  there  kept,  fed;  and  depastured  during  the  remaining  part  of 
that  year,  and  that  such  of  the  said  other  sheep  as  were  two  years  old,  were, 
after  being  shorn,  kept,  fed,  and  depastured  in  the  said  townidiip  of  Norman- 
by until  the  month  of  July,  and  were  then  either  sold  off  unshorn,  as  fat  sheqpi 
or  removed  from  Normanby  into  the  adjoining  parish  of  Coates,  and  there  shorn, 
and  afterwards  sent  to  market  and  sold,  and  that  the  remaining  part  of  the  odier 
sheep,  being  one  year  old,  were  kept,  fed,  and  depastured  in  the  township  of 
Normanby  until  the  month  of  October,  and  were  then  removed  from  Normanby 
into  some  other  township  or  place  for  the  purpose  of  being  there  fed  on  turnips, 
from  whence  they  were  removed  back  to  Normanby  in  the  following  spring;--— 
that  in  the  said  month  of  June,  1814,  the  deponent  counted  one  hundred  and 
twenty-six  lambs  which  had  been  brought  back  from  the  adjoining  parish  of 
Coates,  where  the  same  had  been  dropped  or  fiiUen  that  year,  into  Normanby; — 
that  the  defendant  refused  to  pay  to  the  plaintiff  Sir  John  Beckett,  tithe  for^snclii 
lambs  as  were  lambed  before  Lady-day  in  that  year,  allying,  that  aa  he  was 
tenant  to  Sir  John  Beckett,  for  his  share  of  tithes  arising  within  the  aevend 
townships  of  Normanby,  Stowe,  Shirton,  and  Braitfby,  and  which  tenancy  did 
not  expire  until  Lady-day  1814,  he  was  entitled,  as  such  tenant,  to  the  said 
Sir  John  Beckett's  share  of  the  tidies  of  such  lambs  as  were  lambed  befone 
Lady-day,  1814,  but  that  he  offered  4o  pay  to  plaintiff,  Wdliam  HaU,  bis 
share  of  the  tithes  of  such  last-mentioned  lambs  as  were  lambed  before  Lady- 
day,  1814; — and  that  the  plaintiff  (Hall)  refrtsed  to  accept  the  tithe  of  sock 
last-mentioned  lambs  only,  alleging  that  he  was  entitled  to  tithe  of  such  lambs 
as  had  dropped  from  the  ewes  which  had  been  so  removed  from  Normanby 
to  Coates  after  Lady-day  in  that  year,  as  well  as  to  the  tithes  of  the  lambs 
which  had  been  lambed  in  Normanby  before  Lady-day: — and  that  d^endant 
also  refused,  for  the  reasons  aforesaid,  to  pay  to  plaintiffii,  or  either  of  them, 
the  tithe  of  such  of  the  said  lambs  as  were  dropped  from  the  ewes  which  had 
been  so  removed  from  Normanby  to  Coates. 

The  witness  deposed  to  nearly  the  same  effect,  as  to  a  similar  practice  of 
^e  defendant  on  his  farm  and  lands  in  Normanby,  during  the  years  1815, 
181G,  and  1817,  and  that  defendant  did  not,  in  the  said  years  1812,  ISIS^ 
1814, 1815,  1816,  and  1817,  or  any  of  them,  set  out  and  render  to  and  font 
the  said  plaintiffs,  or  either  of  them,  or  any  person  on  their,  or  either  of  dieir 
behalf,  to  the  knowledge  or  belief  of  deponent,  ti^  of  such  lambs,  or  make 

or 
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9t  pttj  any  compeiisatbii  or  Mtisfiictioo  for  the  tithe  theteot,  px  for  the  agkt-        lfil9. 
mcnt  of  such  sheep* 

The  same  witnett  abo  swore  that  the  defendaot*  during  the  several  years 
1812, 1814,  1815, 1816,  and  1817,  a  short  time  before  shearing  time,  did 
drive  away  all  the  fat  sheep,  about  eighty  in  number,  in  each  year,  from  hia 
frrm  in  Normanby  aforesiud,  to  the  parish  of  Coates,  before  such  sheep  were 
shorn,  and  that  such  sheep  were  immediately  shorn  there,  and  then  sold  off 
as  fkt  aheep; — that  the  lambs  in  each  of  the  said  years,  (the  numbers  of  which 
were  set  forth  in  deponent's  answer  to  another  interrogatory),  were,  towards 
the  latter  end  of  each  year,  driven  by  the  defendant  from  his  farm  in  Nor- 
manby aforesaid,  to  some  other  place  out  of  the  said  township,  and  that  such 
lambs,  after  being  clipped  in  the  parish  of  Goates  in  the  following  year,  were 
driven  back  by  defonaant  to  his  said  farm  at  Normanby,  ei^cept  that  in  the 
qnring  of  the  year  1817,  the  lapibs  of  the  preceding  year  were  brought  back 
to  the  township  of  Normanby,  and  fed  on  turnips  there  for  a  short  time,  when 
they  were  again  removed,  before  shearing  time,  from  Normanby  into  CoateSi 
wkere  they  were  shorn,  and  after  being  shorn,  were  brought  back  into  Nor- 
manby ;^-«ad  that  the  defendant  did  not,  in  any  of  the  said  years,  iti  out  or 
render  to  or  for  the  plaintifls,  or  any  person  on  their  behalf,  the  tithe  of  the 
wool  of  such  sheep  and  lambs,  ox  make  or  pay  any  compensation  or  satbfac- 
tion  for  the  same. 

The  deponent  tfa^  stated  that  the  defendant  did  not,  in  the  several  years 
181t,  UlS,  1814,  iai5«  1816,  and  1817,  respectively,  or  in  any  or  either  of 
them,  pay  to  phuntiffii,  or  either  of  them,  any  cpmpensation  or  satisfaction 
for  tlie  agistment  of  any  number  of  sheep  and  lambs  kept,  fed,  and  depastured 
in  the  said  township  of  Normanby  in  those  years,  or  any  of  them ;  and  he 
swore  that  it  was  usual  and  customary  for  the  farmers  or  occupiers  of  land  in 
Normanby,  who  kept  ewes  there,  to  wean  or  separate  the  lambs  from  their 
dams  at  or  about  Lammas-day  in  each  year,  at  which  time  the  said  lambs 
were  aboat  four  months  old.  llie  deponent  also  swore  that  the  defendant 
did,  aome  time  in  the  year,  1814,  in  his  presence  and  hearing,  say  or  declare 
to  ihe  plaintiff  Sir  John  Beckett,  that  whilst  be  (the  defendant)  was  the  tenant  or 
occupier  of  the  said  Sir  John  Beck6tt*8  two-third  parts  of  die  tithes  of  Nor- 
manby, Stowe,  Shirton,  and  Bransby,  it  was  not  worth  his  (the  defendant's,) 
while  to  remove  his  ewes  from  Ncnrmanby  into  any  other  place  to  lamb,  but 
when  he  had  to  account  for  the  whole  tithes,  he  would  try  what  he  could  to 
prevent  the  tithe-owners,  or  either  of  them,  from  getting  the  tithes. 

The  defendant  gave  evidcace  of  the  money-payments,  and  of  the  customs 
plaaded  by  him. 

Dtmneey  and  lUvpell  for  the  plaintiffi,  after  taking  objections  to  the  laying 
of  some  of  the  moiw#e«,  contended,  that  as  to  the  custom  respecting  the 
citifflig  of  lambs,  it  was  bad,  because  lambs  are  not  legaUy  titheable  till  tha 
1st  of  August,  or  till  they  can  be  weaned:  citing  Croft  v.  Blake  (I),  and 
Heaien  v.  Regal  {%)  ; — diat  the  modue  set  up  for  sheep  dying  or  removed 
out  of  the  township  of  Normanby,  could  not  be  a  fnodas  for  agistment:  Gat" 
name  v.  BarMurd  (3) ; — and  that  it  was  also  void  for  its  uncertainty,  PkiUips 
V.  Syfites{4);  and  they  insisted  that  the  customs  of  tithing  the  lambs  and 
.  pigs,  as  stated  in  the  answer,  were  illegal,  because  they  abridged  the  common 
law  right  of  the  tithe-owner,  who  was  entitled  to  a  choice  of  the  ten  parts, 
and  therefore  eould  not  be  established. 

On  ibe  charge  of  fraudulent  removal,  they  urged,  that  the  fraud  being  fully 
established,  both  by  the  proof  of  the  practice,  (referring  to  the  eVldcHdoe),  and 
by  the  defendant's  own  declarations  of  a  fraudulent  intention  in  so  removing 
die  sheep,  the  plaintiffs  would  be  entitled  to  an  account  of  the  tithes  of  such 
shec^,  or,  at  least,  an  issue  to  try  the  question  of  the  fraud,  citing  Bof^  v: 
EUie  (5),  as  an  instance  where  the  Court  entertained  great  doubt  on  the  same 
point,  and  urging  that  the  facts  proved  in  this  case,  made  it  a  much  stronger 
ene  than  that  was. 

,( 1 )  jinte,  vol.  1 ,  p.  527.  2)  Ante,  vol.  1 ,  p.  77 «.  (3)  ulnte,  p.  380. 

li)Ante,  vol.  1,  p.  800.  (5)  Aate,  vol.  I,  p.  f%S. 

3  o  2  [The 


MALTBT. 


»««  TITHE  CASES. 

1819.  [The  Lord  Chief  Baroiu — You  Imve  hot  alleged  in  your  bSl  the  fiict  of  atty 

HALL  conversation  on  the  subject  of  the  defendant's  fraudulent  intentioh  in  retnor- 
ing  the  sheep  having  taken  place;  and  I  shall  therefore  put  that  part  of  the 
evidence  out  of  the  case,  according  to  the  sound  rule  of  pleadifag  adopted  by 
all  courts  of  equity.] 

Martin  and  Richards,  for  the  defendant,  insisted,  on  the  other  faftild,  that  the 
moduseswere  goodand  well  laid,  and  that  the  customs  were  not  conttterytohrtr. 

In  support  of  the  Candlemas  payment,  they  cited  the  case  of  Bo$eawen  v. 
Roberts  (1),  and  Ellis  v.  Saul{^);  submitting  that  the  time  of  the  render  of 
tithes  of  lamb  was  a  matter  depending  on  die  custom  of  the  county,  and  diey 
urged  that  that  was  here  proved  to  be,  as  stated  in  the  answer. 

It  was  admitted  (in  answer  to  an  inquiry  by  the  Lord  Chief  Baron)  that 
there  was  no  case  establishing  a  custom  of  allowing  the  owner  to  choose  die 
best  two  out  often  before  the  clergyman  miffht  choose,  but  it  was  subnttittecl 
that  there  was  nothing  illegal  or  fraudulent  m  such  a  custom,  if  it  should  be 
proved  to  exist. 

On  the  question  of  fraud,  in  the  conduct  of  the  defendant  in  removing  hn 
sheep,  as  stated  in  the  bill,  they  contended  that  a  fkrmer  was  entitled  to  re- 
move his  sheep,  and  they  submitted  that  the  defendant  had  satisfactorfly  re«- 
moved  the  ground  of  that  charge  by  his  answer  on  the  record,  and  that  ks  tb 
the  evidence  of  bis  declaration  of  an  intention  to  defraud  the  tithe-ownei', 
such  a  declaration,  even  if  made,  could  not  now  be  set  up  in  evidence  againft 
his  positive  oath ;  and  that  fraud  being  wholly  a  question  of  fact,  cobld.  tM$t 
be  decided  by  the  court  without  an  issue ;  and  they  subttiitted  diat  the  case 
of  Ullis  V.  Boys  was  an  authority  in  favour  of  die  defendant,  because  the  cotdrt 
had  there  decided  that  there  must  be  strong  and  direct  proof  of  the  fhiod 
charged,  whereas  in  this  case  fraud  had  not  been  proved. 

Daunccy  having  replied —  '  • 

The  Lord  Chief  Baron  intimated  that  his  opinioli  at  present  was,  that  tiie 
payment  at  Candlemas  could  not  be  maintained  as  a  modus ; — and  that  the 
custom  of  allowing  the  owner  the  first  choice  of  the  two  best  lambs,  was  e6n. 

RicHAKDs,  Lord  Chief  Baron,  now  delivered  judgment : — 
[Having  stated  the  object  of  the  bill,  and  that  it  was  not  tiecessary  to. en- 
ter into  a  statement  of  the  points  of  tide,  because  they  were  admitted  by  the 
answer.]  '  *i 

The  chief  defence  is,  that  there  are  several  moduses  and  customs  of  titti^g 
applying  to  specific  tithes.  The  answer  first  sets  up  a  modus  of  2|^.  fc» 
every  cow  having  a  calf,  in  lieu  of  the  tithes  of  calves  and  milk ;  lid,  payable 
on  Easter  Monday,  for  every  milch  cow  having  no  calf,  in  lieu  of  tn^  }Sw  of 
milk;  2d.  for  every  sow  which  had  pigged  in  Lent:  and  for  every  dow  Whi^ 
had  not  then  pigged,  when  the  pigs  should  be  three  weeks  old,  the  ownibr'  bf 
such  sow  and  pigs  having  taken  die  two  best  of  every  ten,  the  tithe-owner  &  !ft> 
take  the  third  best:  and  Id.  for  every  foal  within  the  year.  I  do  n6t  fitid 
that  there  is  any  evidence  offered  to  contradict  those  money-paymentd,  ^^^ 
think  that  there  is  proof  sufficient  to  support  them.  I  must  tberefbre 'give 
the  plaintiffs  an  opportunity  of  carrying  on  the  inquiry  further,  by  ismeif^t 
the  bill  roust  be  dismissed.  The  other  prescriptions,  pleaded  ^ '  ntoJUm^ 
are  under  different  circumstances.  With  respect  to  lamos,  the  d^f^d^t'%. 
sists  diat  there  is  a  customafy  mode  of  rendering  that  tithe  (his"  Lj^rdfiflSb 
stated  it).  It  is  obvious  that  this  does  not  fall  widiin  the  legal  notidn^b^P^ 
modus.  The  answer  does  not,  indeed,  affect  tb  call  it  a  moms,  wfaidi  lif'^ 
legal  language,  a  money-payment,  or  other  distiQdt  compen^idon,  Tn-fi^^Sf 
titheable  matters.  This,  therefore,  is  not  a  mbdas.  It  i^,  if  injrt!hiii^"&'^^* 
ner  of  paying  tithes  in  kind;  for  it  proposes  to  the  parson  to  take  one  iiiic^; 
but  it  is  a  departure  from  the  legal  course  of  rendering  tithes.  It  is  p'<ytpore 
beneficial  to  the  parsoil.  On  the  contrary,  there  is  no  confltideratioii  fbr  ^e 
custom  moving  to  the  dthe-owner,  nor  is  there  any  pi'ovision  maddflnQ^ffle 
custom  as  stated,  tbr  m^  lamb's  under  or  abovte  ^t  hmtibdPdf  W.'"  fx^^Sj 

view 

(1)  Ante,  p.  228.  (2)  AnU,  p.  360. 
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>jfif,of  ijie  cftfiivIiQt^witsayyl  cannot  consider  it  as  a  l^;al  mode  of  rendering  the 
titlie.  Ix  is  one- which  would  deprive  the  parson  of  his  common  law  right. 
4a  fMSCOuat,  therefore,  must  be  decreed  of  the  tithe  of  lambs  in  kind. 
, .  Aa  to .  the  pi^p  dropped,  not  in  licnt,  that  alleged  custom  is  liable  to  the 
same  objection;  there  must  therefore  be  an  account  decreed  as  to  them  also, 
fpr  tjbe  same  reasons;  for  I  think  it  is  impossible  to  maintain  that  these 
onsitoms  axe  a  proper  mode  of  rendering  tithe.  Instead  of  giving  the  plain* 
tjfis  a  tenth  at  their  choice,  as  is  the  common  course  of  tithing,  you  thus  ex- 
(du^e  them  from  the  opportunity  of  choosing  one  of  them,  which  is  quite  con- 
tqacy  ,to  the  mode, established  by  the  common  law.  Then  as  to  sheep,  the  d&« 
iendant  also  pleads  moduses  of  three  farthings  for  every  sheep  that  had  died 
in  Normanby  within  the  year,  and  for  every  sheep  removed  out  of  the  town* 
ahip  after  Candlemas,  without  being  shorn,  in  lieu  of  the  tithe  of  wool.  Now 
I  find  infinite  difficulty  in  conceiving  how  these  payments  can  be  considered 
aa  moduses  covering  the  tithe  of  wool.  The  tithe  of  that  article  does  not  ac- 
crue until  shearing  time,  and  this  money-payment  is  pleaded  to  be  payable  at 
Candlemas,  which  would  be  before  the  wool*tithe  would  be  due.  It  cannot, 
therefore^  be  a  modus  in  lieu  of  the  tithe  of  wool.  Suppose  the  animal  should 
Uve>eyoQd  Candlemas,  yet  die  before  shearing  time,  in  that  case,  as  this  mo- 
dus  is  set  out,  there  would  be  no  provision  for  the  clergyman  for  the  feeding 
of  such  sheep,  and  therefore  there  must  be  an  account  of  that  tithe,  and  also 
of  the  tithe  of  agistment  of  sheep  removed  before  they  were  shorn,  except 
^uch  aa  were  isdxly  removed  to  Coates,  the  defendant's  other  farm. 

Then  arises  the  point  with  respect  to  the  question  of  fraud,  with  reference 
to  the  sheep  removed.     The  bill  charges  that  the  conduct  of  the  defendant, 
in  that  removal,  w^as  calculated  to  defraud  the  plaintiffs,  and  that  it  was  adopt- 
ed for  that  purpose.     Unquestionably,  if  that  charge  were  established,  the 
plaintiffs  would  be  entitled  to  the  tithes  of  such  removed  sheep,  as  much  as 
t)i^.  would  have  been  if  the  sheep  had  continued  on  the  Normanby  farm,  for 
without  doubt,  if  you  take  away  the  animals  for  awhile,  for  the  purpose  of  de- 
^audipg  the  tithe-owner,  he  is  not  to  be  a  loser  by  such  a  practice;  and  a 
court  of  equity  would  take  care  that  justice  should  be  done  to  him.     Now 
thilt  -queMwn  depends  entirely  on  the  evidence.     It  is  clear  that  the  farmer 
may  remove  them  under  some  circumstances,  and  that  he  cannot,  under  others; 
yi^d[  the  question,  therefore  is,  what  are  the  circumstances  in  this  case? 
.  .,Hif  lordship  read  the  whole  of  the  evidence  already  detailed  as  to  that 
part  of  the  case.     It  is  quite  clear  that  great  numbers  of  lambs  were  kept  in 
^^gf^j^&fif  at,  Normanby  for  a  given  period  of  long  duration,  and  then,  afler  a 
7t^rtam  se.asoni  removed  thence  to  Coates,  and  kept  there  awhile,  for  a  shorter 
,'lime;  .they  were  then  brought  back  again  to  Normanby,  and  there  kept  and 
t^,  fot  a  time,  aa  stated  by  the  witness :  and  on  the  evidence  given,  I  think  it 
^$3  very  difficult  to  say  that  there  is  not  fraud  in  such  temporary  removals  as 
^haye.been  proved  in  this  case,  that  is,  in  the  sense  in  which  we  consider  fraud 
jm  ^  court  of  equity.     It  appears,  that  until  the  year  1813,  the  defendant  farm- 
jjf4i  the  tithesof  Normanby  himself,  and  that  the  shearings,  before  that  time, 

S-Tj^e  made  in  Normanby,  but  that  in  subsequent  years,  when  his  tenancy  ceased, 
IP  ,tl^^  removed  the  sheep  to  be  shorn,  to  Coates,  just  before  the  tithe  was  be- 
^ooi&iiig  duc^  that  is,  just  before  shearing  time.     Then,  after  they  were  shorn, 
jvuejr  were  bfpught  back  again  to  Normanby.     The  same  thing  was  done  witli 
t^e.^wes  about  to  brins  forth  lambs.     They  were  brought  away  from  Nor- 
^ Jpmi^W  to  Coates  a  little  before  they  were  expected  to  lamb ;  they  dropped 
Ivypr  lambs  in  Coates,  and  afterwards  they  and  their  lambs  were  brought 
^ff^^  .again  to  Normanby.     This  certainly,  therefore,  appears  to  be  a  very 
jgt^pji^.case  of  fraud,  and,  as  it  seems  to  me,  when  I  observe  that  there  is  not 
^g|i|^i^ord  qf  evidence  to  disprove  the  fraud,  as  charged  by  the  bill,  and  there 
IfijUQt  ihe  least  attempt  to  explain  it,  quite  irresistible. 

ii  ,^%^P^^»  entirely  lay  out  of  this  case,  all  that  the  witness  has  sworn,  as 

fJ(B  ^?  4^^:ilaration  of  the  defendant  concerning  the  fraud,  and  his  confessing 

tpat  it  was  his  intention  to  defraud  the  tithe-owner;  and  my  reason  is,  because 

ttiere  ia  nothing  of  that  kind  stated  in  the  bill,  so  that  the  defendant  could 

have 
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defienclaQt,  who  w«a  tlie  occupier  of  tbe  doies,  for  not  set^inffou^  Ae  tiAm, 
Upon  tjbfi  trial  of  tfai9  cause  biefore  Dj^clas,  C.  J.,  at  the  Norldk  Summer  89-* 
nzes,  liB18^»  it  was  proved  that  the  defendant  hadi  in  a  preceding  year>  paid  a 
composition  for  tithies  to  the  plaiptiff;  but  it  also  appeared,  that  the  rector  of 
the  parish  was  in  the  habit  of  annually  setting  up  to  sale  by  auction,  in  several 
IptSi  th<e  tithes  of  every  separate  close  in  his  paridi.  For  the  defendant,  it  was 
ol^ected  that  the  plaintiff  did  not  shew  a  sufficient  title  to  the  tithes  to  enable 
him  to  recover,  unless  he  derived  it  from  the  rector  by  some  instrument  io 
writing:  but  Dallas,  C«  J.,  referring  to  the  case  of  Hartridge  v«  Gibb8{l)i 
held  that  it  was  sufficient  proof  of  title,  that  the  defendant  had  paid  the  plain* 
tiff  a  composition  for  tithe  in  a  preceding  year. 

After  verdict  for  die  plaintiff, 

Copley f  Seijt.  now  moved  to  set  it  aside,  and  have  a  new  trial,  upon  the 
grputid,  (amongst  others),  that  inasmuch  a^  the  rector  was  proved  to  have  an-  • 
nually  let  the  tithes  of  the  several  closes  in  his  parish  to  a  new  tenant,  and  not 
evidence  of  tbe  demise  to  the  plaintiff  in  the  year  in  question  was  produced, 
the  fact  of  payment  of  ^  composition  to  the  plaintiff  in  a  former  year  did  not 
prove  the  ptamtiff's  tide  to  the  dthes  in  the  present  year.  The  case  cited  is 
distinguishable,  because  there  the  {Jaintiff  was,  at  the  time  of  the  former  pay- 
ment to  him,  in  possession  of  the  tithes  of  the  whole  parish,  whence  the  pv&* 
sumpdon  of  his  continuing  dde  raight  well  arise;  but  not  so  here^  where  the 
dthes  were  divided  into  small  portions,  and  the  occupiers  were  continually 
changed. 

Tte  court,  however,  held,  that  as  this  point  had  not  been  made  at  the  trial^ 
tiiej  could  not  now  entertain  it,  and 

Refilled  die  rule* 

(1)  2Sclw.  N.P.  1250,  Sthcdit 

SittiDfzrs  after  M.  59  Geo,  3.  1819.    Scacc. 
Jtmuaryis.        Peic^  Clwk^  Y.  Dolt  on  mi  Others.    [6  Price,  232.    8  Price,  9.] 

.SSMtdbthatsH-  nPHE  plaindff,  vicar  of  Nordi  C^ve  (York),  claimed  by  diis  biH  die  tidies  of. 
nr^oteiid|M    M.   calves,  milk,  foals,  pigeons,  turnips,  and  agistment. 
couneT  **  '^^  defendants,  land  occupiers,  set  up  a  defence  of  moduses  of  lid.  for 

Where adefend-  overy  eow  renewing  (1\  and  Id,  for  every  cow  not  renewing,,  in  lien  of  the 
«nt  in  a  Uthe  dthes  of  calves  and  milk; — 2d.  for  every  foal;  and  Is.  for  every  dove-cote, 
cauw  f  swipes  in  lieu  of  the  dthe  of  pigeons.  With  respect  to  turnips  and  agistment  they  in- 
iRi^e^^onr  ^^'^^f  (doming  die  vicar's  right,  and  that  he  had  ever  been  endowed  of  diosd 
ji  Ina^hoSuible,  portifidar  tidies),  that  if  the  dth^s  of  such  matters  were  payable  at  all,  they 
the  Cams  wiu  were  paytiMe  to  die  impropriate  rector,  who  was  endded  to  4d.  a-mondi  fi>r 
rfvc  thcpUlntMr  every  twenty  sheep  depastured  or  agisted  on  turnips  grown  on  lands  within  ' 
^emTd^^  tbe  township  of  North  Cave,  such  sheep  belonging  to  strangm,  and  not  to  oc- 
S^  without  cupiemofthesaidlanda, 

tefbre^ce  to  tSoff;  In  consequence  of  the  last  defence,  the  bill  was  amended,  and  the  impropri- 
vesult  of  tht  sior  was  made  a  party  defendant,  who  stated^  in  his  answer,  that  he  tras  en^ 
^^^  tadod  tdt,  and  had  received  the  dthe,  as  allied  by  the  other  defendants. 

•The  quesdons  respectmg  the  modusest  depended  entirely  on  the  w^ht  of 
die  evidenbe  adduced  in  support  of  tfaem^ 

On  ihopart  of  the  plaindff,  strong  parol  evidenee  of  perception  was  read, 
and  aeveral  terriers.  Amongst  the  former,  there  was  the  evidence  of  tithe-* 
-  Mnteis  and  collectors,  who  deposed  to  having  been,  for  a  long  dme,  coHectors  ' 
both  of  die  rectorial  and  vicarial  tithes,  and  .that  '*  they  had  received  .die 
dthes,  of  hay,  corn,  wool,  and  lamb,  io:  the  rector,  and  all  other  dthes,  includ-  ' 
ing  the  dthes  of  agistment,  and  turnips  for  the  vicar;  and  that  in  estimadng  the 
respective  values  of  the  rectorial  and  vicarial  dthes  at  the  dme  when  they 
agreed  to  rent  the  same,  they  considered  the  dthes  of  turnips  and  agistment 
aa  beiibg  vicarial  dthes,  and  diat  imch  vicarial  tithes  wduld  not  have.be^  worth 
the  sum  at  -which  diey  were  rented,  esichiaive  of  the  tithes  of.  agistmexit  and 
tiHBipEi**'  They  also  deposed,  **  that  the  rector  (Burton,  one  of  the  defendants) ' 

(1)  4.  cow  lUiVinglud  k  oslf  wHhfh  the  yen.    U^/ng  t.  Ymlm^f  i  Fdee,  Hi,  «iilt» 

^s*4.■  ■    '  ^  ■     ^' 
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l£iid  expxtB&lj  stated  tfaat  be  was  entitled  to.  the  tithe  of  hay,  corn,  wool^  tnd 
lamb,  and  tteit  he  did  not  profess  to  be  entitled  to;  any  other  tithes  within  the 
said  township.  ** 

The  ]^aintiff,  amongst  the  terriers  produced  by  him  in'  cfvidenee,  put  in  one 
of  1716,  wherein  the  tithe  of  turnips,  was,  inter  alia^  mentioned  as  due  to  the 
Ticar.  That  terrier,  however,  also  mentioned  wool  and  lamb  as  due  to .  him.  Se« 
veral  other  successive  terriers,  down  to  1770,  declared  the  vicar  to  be  entitled 
to  all  manner  of  tithes,  except  hay«  com,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriatolr  offered 
no  evidence),  there  were  also  produced  certain  terriers,  somewhat  differing  from 
those  selected  on  the  part  of  the  vicar.  The  first  Was  without  date,  but  signed 
by  a  former  vicar,  stating  the  vicar  to  be  entitled  to  "  tithe  throughout,  ftc." 
(Uie townships  of  the  parish  now  in  question)  '*  of  pigs,  geese,  ducks,  turkeys, 
dove-cots,  orchards;  and  Zd.  for  each  skep.  of  bees,  and  of  all  roots,  small 
seeds,  and  flowers;  item  5s.  per  acre  of  hemp  and  flax;  item"  (the  mbduses 
set  up),  with  the  addition  of  2«.  for  every  mill,  cwn  muUis  aUis ;  the  last  dated 
iik  1777,  onlv  enumerated  nearly  the  same  articles. 

'  The  parol  evidence  for  the  defendants  (which  consisted  of  the  depositions 
of  a  great  number  of  witnesses,  three  only  of  whom  were  not  occupiers,  and 
therefore  alone  admissible,  one  of  which  latter  was  merely  the  person  Verifying 
the  authenticity  of  the  terriers)  went  to  deny  the  payment,  as  fiir  backas  liv- 
ing memory,  of  tithe  of  agistment  and  turnips  to  the  vicar,  and  asserted  pay- 
ment of  both  those  tithes  to  the  impropriator  by  a  commutation  of  4<f.  per 
score,  per  month,  for  sheep  fed  or  agisted  on  turnips  grown  on  the  lands  in' 
^estion,  and  that  the  same  was  due  and  payable  therefore,  whether  behmmng 
to  parishionei^  or  inhabitants,  or  to  strangers,  who  did  not  pay  tithe  of  wool  of 
such  sheep. 

On  this  evidence  it  was  contended  fbr  the  plaintifi)  that  having  established 
his  general  right,  he  was  entitled  to  a  decree  for  the  tiidies  sought ;  for  thikt  as 
to  the  money-payments,  the  documentary  evidence  and  usage  shewed  they 
were  not  moduses,  but  merely  compositions  (instancing  the  payment  of  sK 
a-crop  for  rape  seed).  As  to  the  defence  of  tide  in  the  impropriator,  that  (it 
Was  urged)  was  destroyed  both  by  the  evidence  of  the  terriers,  and  the  usage, 
none  having  been  offered,  either  documentary  or  parol,  of  the  alleged  right  of 
the  lay  rector,  of  sufficient  weight  to  oppose  successively  that  adduced  in  fa- 
vour of  the  vicar's  claim,  and  if  the  rector  Were  not  clearly  shewn  to  be  enti- 
tled to  the  particular  tithes,  there  was,  as  to  them,  no  sort  of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  the  defendants,  that  the 
defence  was  proved,  or  at  least  so  far  rebutted  the  evidence  on  behalf  of  the 
plaintifi^  as  that  they  would  be  entitled  to  issues. 
*  Martin  and  Raupell  for.  the  plaintiff. 

Daancey,  Spranger^  and  Bather  for  the  defendants. 

Cur^  adv.  vuU. 

RicHAans,  Chief  Baron,  this  day  delivered  judgment. 

(Having  stated  the  parties  and  pleadings),  his  Lordship  first  took  up  the 
case  on  the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiff's  evidence  being  concluded,  the  Lord  Chief  Bo^on  observed, 
that  all  the  tithes,  turnips,  and  agistment,  in  question,  must  belong,  either  to 
the  vicar,  or  the  impropriator,  for  no  exemption  is  attempted  to  be  set  up ;  the 
first  inquiry  therefore  will  be,  whether,  on  the  evidence,  they  were  shewn  to 
be  in  the  rector,  or  the  vicar?  Adverting  particularly  to  that  part  of  the  evi- 
dence which  has  been  stated  here,  his  Lordship  said  there  is  therefore 
proof  of  actual  perception  of  tithes  of  those  matters  by  the  plaintiff,  and 
the  rector  himself  does  not  affect  to  give  any  evidence  of  his  right,  in  sup- 
port of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a -question  depending  wholly  on 
the  proof  of  usage,  and  as  far  as  I  have  gone,  the  plaintiff  has  certainly  made 
out  a  very  unusually  strong  case  by  his  parol  evidence  alone,  and  one  which 
^f^MT^^  extraordinary  attention.  Then  he  produces  terriers  stating  him  to 
breHdtkdtB^aUamaU  titlie%-*-«ipiessW  allf-^^ao^ttngronly  woqIjm  Imi^ 

Tk#- 
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The  great  difficulty  in  tliw  case  ariaes  from  th^  aame  persoii  hg(fiag  been  no 
long  aecuetomed  to  receive  both  the  rectorial  and  vicarial  tithes,  and  that  dS- 
ficulty  can  only  be  solved  by  ascertaining  what  it  is,  which,  in  point  of  &ct,  be* 
longs  to  the  rector,  and  what  to  the  vicar;  and  that  is  to  be  done  by  taking 
the  witness's  onderstanding  of  what  were  the  several  rights  of  each,  and  Air^ 
Iher  by  the  apportionment  of  the  rent  paid  by  the  tithe-takers,  confirm^  by 
tbe  f  ector'a  own  Representation  of  his  rights.     But  it  happens  that  I  ara  bound 
to  h^ar  and  to  believe;  judicially,  all  the  evidence  offered  on  both  sides;  and 
strong  as  the  plaintiff's  case  is,  and  confirmed  also  as  it  is  by  the  terriers,  the 
defendants  have  also  given  evidence  which  has^^reat  claim  to  attention.     They 
liSTO  dso  adduced  evidence  of  non-paynwnt  of  those  tithes  to  the  vicar,  and  of 
payment  to  the  impropriator.     They  also  produced  terriers,,  stating  the  vicar 
t»  beentided  to  certain  tithes  speciatim^  and  to  certain  money-payments  oor- 
i^ponding  with  the  moduses  set  up  by  th^  defendants.     They,  however,  alao' 
go  in  that  respect  and  others  to  establish  the  right  of  the  vicar  to  the  tithes; 
bolthen  they  are  evidence  to  a  certain  extent  in  fiivour  of  the  modtues.    Some 
of  them  site  mgned  by  former  vicars,  though  one  indeed,  rather  confirms  the 
phamiff-'s  general  title  to  all  the  small  tithes.  Here,  however,  1  cannot  help  ex- 
pMssiiig  my  very  great  regret  to  find  that  of  so  many  witnesses  who  have  been 
acamined  for  the  defendant,  to  prove  the  usage  relied  on  by  him,  two  only 
ave  admissible  for  diat  purpose.     All  the  rest  are  occupiers  of  land  within  the 
pbrish,  and  therefore  clearly  their  evidence  cannot  be  read  here.     Now  that  ia 
oertatniy  a  case  of  extreme  hardship  on  a  plaintiff  who  is  obliged  to  take  co- 
pi^  ef  such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party.    I 
sIftH)  most  assuredly,  endeavour  in  this  caae  to  midfie  the  party  who  has  been 
the  author  of  so  mtich  inconvenience,  bear,  at  least,  some  of  it,  in  the  expence 
of  which  it  must  be  the  cause*     It  is  more  particularly  burthensome  on  cler- 
gfnmPf  who  aore,  at  most,  but  tenants  for  life,  and  not  always  so  long,  and  this 
win  of  burthen  must  not  wantonly  be  imposed  on  them.     Out  of  the  evidence 
offered,  however,  enough  may  be  found  to  support  the  terriers  put  in  by  the 
defeaidants,  and  the  customary  payments  there  enumerated  may  be  good  huk 
dates,  .  At  least,  there  is  sufficient  evidence  to  prevent  my  taking  implicitly 
tivs'Vicar^  terriers,  particularly  as  his  predecessors  have  signed  the  terriera 
produced  by  the  defendants.     It  is  impossible  for  me  to  say,  to  which  the  con- 
tmtting  credit  ft  to  be  given.     I  shall  therefore  order  the  custompy  payment* 
feir;tfae<cows  and  the  foal,  to  be  tried.    ' 

'-•  I  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  course,  and  I  know 
tlN»ftiU^<of  late  years  it  was  not  so  settled,  but  in  the  present  case  he  is  entU 
tlM^^aHd-may  take  issues  if  he  chuses. 

1 'With  respect  to  the  tithe  of  turnips  and  agistment,  the  witnessea-fer  &• 
^intlff 'negative  the  answers ;  and  on  the  evidence  being  read  by  him,  I  tiunk  * 
tfiat^he  is  entitled  to  an  account  of  those  tithes,  and  shall  decree  accordingly  in 
Hlvor  of  the  vicar,  with  costs.     As  to  the  payments  to  be  tried,  the  costs  and 
furthet  directions  to  be  reserved. 

"  With  tmpedt  to  tbe  pigeons,  it  does  not  appear  that  any  of  the  defendants 
bare  taken  any  quantity  therefrom ;  therefore  there  can  be  no  inquiry  directed 
aa  to  them. 

,  On  the  subject  of  the  costs  of  the  depositions  by  the  defendants'  witnesses^ 
I  must  order  that  the  defendants  pay  the  plaintiff  his  costs  of  all  such  of  thena 
as  Could  not  have  been  read,  and  which  must  be  paid  to  him  independently  of  any 
forther  consideration  of  the  cause.  jp^^^  accordingly. 

Dee.  17.        -     .  Sittings  after  M.  60  Geo.  S.  1819. 

An  impropri-  ^''Bofber  moved  that  the  minutes  of  the  decree  pronounced  on  this  ease  m^ht 
ator,  who,  not  be' ^e»ied,*-4>y  confirming  the  direction  for  payment  of  costs  to  the  three 
S!*«fl!r;   ilfsfrdrtfendantB  only. 

pier,  IS  maae  a  .  -  * 

party  to  a  bill  fiv  tltbes,  is  not  liable  to  costs  on  a  decree  in  fovour  of  the  plaintiff  generally:  nor  is  he  in  a  case 
where,  in  consequenc^^lvf  Hke  obrnplevs^  hsviag  ^t  \ip  a  Mtntt  of  paynnnt  of  wwie^af  tter  tittas  deouMled,  ta 
Ifae  impropriator,  he  also  is  therefore  made  a  party  d^fendjint  by  amendment,  and  he  asserts  npon  the  reooitA 
Us  title  to  receive  the  tithes  so  alleged  to  have  been  paid  to  him.*  Although  it  may  be  sometimes  proper  to  biias 
the  impropriate  rector  before  the  covrt,  .yet  it  moat  hie  at  the  peril  of  paying  hfan  his  costs.  If,  however,  a  patty* 
so  improperly  made  a  defendant,  put  the  plaiadff  to  unnecessary  expence,  the  court  will  order  him  to  pay  costs. 


TITHB  QhSBS. 

.    > 

-l^f*  AitaccQiml  ofthe  tidie  agistment^  aod  of  turnips  cWnMd  lyythebBlv 
"mfii  coats*  i«'be.taKed.atid  paid  by  the  defendants  tot  the  pktntiff,  except  ao 
f|^a$.felAtea<tQ  tb^  costi  of  the  depoaitiona  on  the  part  of  the  defendant  after- 
moaiibncd^ul  provided' fbr."  (Then  folk>W8  the  direction  of  iasnea).  "  Refer 
i^lo  the  tTeputy  remembrancer  to  tax  the  costs  occasioned  by  the  depoaitiona 
CI  the  defendants  (except  as  to  three  of  the  witnesses),  separate  and  distinct 
ffaMB  the  general  costs  to  be  taxed  as  aforesaid;  such  costs  to  be  paid  by  the 
occupiers  to  the  plaintiff!  Reserve  farther  directions.^ 
V  The  motion  was  grounded  on  the  principle  that  the  land  owner  had  been  un- 
necessarily made  a  party»  inasmuch  as  he  occupied  no  part  of  the  landa,  and 
iiml  he  was  therefore  not  liable  to  pay  any  |)art  of  the  costs.  - 

-  Martin  and  Rowpell  opposed  it;  submitting,  that  this  motion,  although  in 
form  appearing  to  involve  only  a  question  of  costs,  would,  in  fhst,  necesMurfly 
induce  a  rehearing  of  the  cause--^and  also  that  the  defendant  now  applying  was 
QDOcIuded  by  the  length  of  time  which  had  elapsed  atnoe  -the  decree  "waa  pro* 
nounoed«  And  they  contended,  bftsideB,  that  ^e  land  owner  haying  been  pro- 
perly, made  a  party  by  amendment,  in.  cotsequenoe'of  theooclipiersiiavfag  re- 
lied on  a  defence  of  title  in  him,  which  he  bad  adopted  by  putting  his.  claim  oa 
the  record  by  his  answer^  and  ioaistiAg  oniAr  till  the  hearing,  aad  bad  gone 
evixi  further  than  usual^  by  statii^  that  in  consideration  of  his-  right,  the  occu- 
piers bad  paid  him  the  tithe;  he  bad  made  Umself'liabWfoS'the  costs  of  .which 
h^had  thus  been '  the  occasion :  -whereas,  if  die  Ownan  had iwoi  beon  -viade  a 
]tirty  under  aucfa  circumstances,  the  Court  would  have  asked^-^hofw  any  de^ 
oraacould  be  made  foe  a  pbuntiff,  behind  the  back  af^a  patty  aiatedto  be  so 
laatinridly  interested? 

-i^r6^,  in  reply,  adverted  to  the  case  of  Jtfnstrtmg  v.  H€miU(l\  where,  on 
iHrbeiflg  put  by  the  counsel  fer  the  defendants,  as.an  objection  of  wam  of  pM>- 
p^'  parties,  that  ths  impropriate  rector  there,  who  was  simtlarJy  aiSuated  with 
tb^jpeieson  claiming  under  that  character  here,  had  hot  been  made  a  defendant; 
thet^cbitft  said,  if  he  had  been  made  a  party,  the  other  defendants  (the.'occu- 
pptes).  would,  most  probably,  luive  been  ordered  to  pay  his  costs,  -i   " 

c  8iQitABi)a,  Lord  Chief  Baron, — ^I  believe  it  has  b^n  in  some  instanees  order- 
ediO^ai:  an  impropriate  rector  should  pay  costs,  but  I  confess  I  could -never 
ttUi'hfi^*  or^oD  what  principle,  in  some  cases,  that  was  done.  •  In:^ne-pariieu^ 
lar  case,  indeed,  I  recollect  that  a  party,  who  was  improperly  mods  a»daftnd- 
ant^rjital,  and  I  ihink  properly,  ordered  to  pay  costs,  but  that  waa  wheieihe 
luidiputithi)  plaintiff  to  considerable  expence  by  examining  witness^  ti^o^oouU 
not  furnish  any  material  testimony  in  his  favour,  and  that  was  of  CQUIvi6!aiimat- 
taiipf  apaoial  'drcumstanees*  My  general  notion  is  this,^ — you  have>no  right 
isiiaNly  ease.tD/vft^e  auy  man  a  party  to  a  suit  unless  you  can  obtain < a  deqree 
agairt|t^bim«  Now,  here  tliere  could  be  no  decree  against  Burton,  for  he  is 
n|>l^%UBdQft  Jby.the  UU  to  do' any  thing,  I  remember  Lord.  Chief  Baron 
Eyre  used  to  say  that  it  was  frequently  a  prudent  course  to  bring -a  party  ba- 
fonciAw/OiiiilA;  iis  thesafas  of  security,  by  a  prayer  in  aid,  but  I  oonfe»  I  do 
iM)Sil«br^lsiid<'^itiLt  praying  in  aid  means  in  a  court  of  Equity.  ,  tam  aware 
that  it  may  often  be  useful  to  an  owner  to  procure  himself  to  be  mado  a  par- 
tji^katithe  itcoupier  4hould  neglect  his  rights,  but  I  could  make.no  decree 
apasiBldittiiHr'Chk  the^olber  hand,  there  is  sometimes  this  difficulty  on.  the  plain- 
t^fiialtHi  itertaiiioases^  asherp,  an  owner  who  may  be  considered;  ma  der 
fendant  Vhind  the  other  defendants  may  be  aeoessarily  made  a<pari^.lest  the 
coutY  fl|}ad)d  not  be  aole  to  decree  against  the  occupiers  in  his  absence.  It 
may,  therefore,  be  in  si^eh  taaes  usefid  toia  plabtiff  to  make  the  owner  a  par- 
t|iij^iiitita»UAttdwaya.bedone  at  the  peril  of  the  plaintiff;  and  there  JUay  be 
oMfdj  ofljspeQtal.>  citcumatances,  .certainly,  whetf)ein  the  court  might  n^t  givo 
costs  against  him.     In  the  present,  I  am  of  opinion  that  -the  iiu^x>priaU>r  is 

o^OideBed  that  the  bill  be  dismissedf  without  coats,  as  to  defendant  fiiiirtQiv 
*iir;'^^  (l)4Woe,diir€,p.2t«. 


y^^^^"^^  SiUingv  after  M.  t^  Geo.  8: 1919;  '  icvce.  . 

It  is  fraudtIM  npAll?  biS  #as  filed  for  ah  account  of  dtheii,  and  particularly  of  agittmeiii; 
in  the  contem-  ft  ai^^  of  the  lambs  and  wool  from  ewes  and  odier  sheep  diarged  to  hi^e 
^*^°^^^*^J^  be^  fraudtilentl V  driven  off  the  defendant's  iarni,  iod  to  have  laitibed  and  beeft 
moi^^heep  fed   sborn  in  other  places  not  liable  to  tithe. 

In  one  pariah  to  The  plaintiflfs  were  lessees  of  the  prebendaries  of  Stowein  Lindsey,  laid  C^ 
another  place,     nyhj^hdm  Cjofm  Stoi^e  in  Lincohishire. 

theshea^"  «id  ®  dcfentJarit  was  an  occupier  of  a  farm  and.Ijiids  in  the  parlsk  ^ 

lambing  MMons,  '^^  ^^^\  ^^^  ^^  us\xail  Statements  of  title  on  the  jMuct  of  the  piaintifls;.  i6A' 
andthentodri^e  crf'ddcupation  6f  land  and  taking  and  non-render  oititbeable  nuutem  on  ibe, 
them  back  again  jHirt  of  tlie  defendant,  charged  him  with  fraud  in  having  kept  great  nunibers  of; 
'^'fo" a"^ a!^  ^wes  and  other  sheep  on  hrs  said  farm  and  lands  in  Normanby  until  they  were 
In tfw'wuLh  ^"^^y  ^  ^^^  ^^  ^  shorn;  and  that  he  then  drove  them  off  from  hk  aaid 
where  they  were  ^snn  and  Ifthdti  in  Normanby  (a  township  of  me  ptarisl^  within,  which  the  pbdn- 
depastured.        tiffsi  claim^  (h6  tithes)  into  im  adjointncr^pansh  to  a  farm  which  he  held  wfA 

Itiimo«tma.  o«ftcupied  there,  caMed  Coates,  and  which  waa  alleged  to  be  tiihe-frce^--th»t 
pl«SiM*tf»r  ^'lJ^i*e  kept  his  said  sheep  liniil  the.eweshad  dropped  th^ir  lambs,  ahduntil  the 
all  the  evidence  other  sKeep  had  been  shorn ; — that  he  then  drove  them  back  v^itfai  the  lamba;  and 
intended  to  be  k^pt  and  depaiStured  them  on  his  s^d  farm  ai^d  lands  in  l^ormanby  s^e^ 
relied  on  at  the  ^^^  withotit  paying  to  the  plaintilSs  the  tithe  of  such  lambs,  or  of  su^WooU*— - 
tT^d^l^n  ^^  ^?  defendant  purposely  and  designedly  drove  the  said  sbeep^  e)mes,  &«,  6ttt  •■ 
aome  allegation  ^  NoTttmnby  aforesaid^  to  lamb  and  be  shorn  in  the  adjoining  parish^  U>  i^tmfid 
distinctly  put  on  the  plaintiff  of  the  tithe  of  lamb.  an4  wopl;*-:and  jthat  he  Hefus^  .tQ  ix^ak^tb  , 
t^e  record,  of     theplaindffs  any  compensation  for  the  value  of  such  tithes.  .      .,  ^ 

U  tdS^Sto'*      "^  defendatit  ih  H^  answer  admitted  the  plaintiffs'  tide  geq^railjb  bu^:*^, 
aupport,  or        >^  ^^  ^g^^  ^  ^^^  jpartTcular  tithes  sought,  excepting  for  th^  ^gi^fiathf^). 
otherwise  it  will  c^rtaiA  sheep,  in  the  answer  after  mentioned,  and  other  titbeajb^e  xq^fer^  ^^^^^: 
not  be  admitted  edto  be  covered  hy  moduses.    The  answer  then  staled  tWt  the  4efe(|dant; 
Si**^mtiofflf '  ^^*  ^°'  ^™®  years  past,  occupied,  and  enjoyed,  and  resided  tt|ian>.  uertaia*: 
dedwadwiby  *  fftrni  ealted  Coates,  whiclr  Was  tithe-free,  consisting  of  about  eight  hundmL^ 
the  defendant     acres,  not  Situated  ill  any  pf  the  townshipis  Uable  to  pay  tittie  to  Uieplamti  A^  tif O 
that  '*  he  would  mil^  distant  fVom  that  part  of  the  lands  occupied  by  defendant  ^^torkoafl^ft 
*"^^'^***      wierethefaVmbufldingis  of  defendant  w^re  situate,. and  wlier^  tiledefend^i^d^. 
d^e^ownexB       pastured  his  sheep ;  and  he  alleged  that  he  had,  for  six  years  then  la«t  ff^fil^'  , 
from  getting       Pi^d  ill  the  said  township  of  Normanby^  on  his  own  account,  and  stiUbd^iyffMJhi"*' 
their  tithes,"      farms  and  lands  Containing  S'^Oacres  or  thereabouts,  and  had,  for  t^^^ew^fffj^j, 
"h'li^^Mis     ^*  ?*^^  ^^^  another  farm  within  the  township  of  Kormanbyt  Cjpwarint  4af  r 
£e^pUintiff  had  ^^"t  150  acres,  but  bad  not,  durmg  any. part  of  the  six  years  tl»e^'  lair(jpa%4r, 
not,  in  his  bUl,    re^ided^m  any  part  of  such  farm  and  lands  situate  at  Nornianby||jiuC««t(^^       • 
chaigedsuchde-  air  before*  mentioned.    He  then  stated  that  he,  in  each,  and  every^ya^^  fl^faiif^'^ 
«l«»'^*°  J»'®  the  resjpectiVe  times  last  aforesaid,  had  and  kept  on  his  sai^  farpa  «Q4^}f»«ir 
titie'defendant    ^^^  nuiiibef  of  cbws  as  Was  mentioned  in  the  schedule,  and  no  moxfhil^*'' 

A  custom  that  whkh  hhd' produced  such  number  of  calves,  and  had  yielded  tobunaudl^  qtjpn^u'' 
the  land'owner  tity  of  milk  as  there  set  forthi ,  He  also  pleaded  a  rAodus  of  2^,  ^9^ ^Y^iff^t»i: 
should  take  the  hkvui^a  calf^  in  lieU  of  thie  tidies  of  calves  and  milk;  and  14^.  ior  ej^ery^ip^ 
^''^tembs,  ^^  ^^^'^^e  nb  calf,  in  lieu  of  the  tithes  of  milk :  such  two  W  mpa''-'^-''  -"- 
ud^e  tithe-     nrettt^  beiiig  respectively  in  lieu  aiid  satisfaction  for  all  titlies  of 


owner  the  next  nHBt  arising,  &c.  yearly  and  every  year  within  the  said  township  oi    ^^^^  ^  ^ 
best,  held  bad.    \yy:  and  alio  that  froth   tiriie,  &c.  a"  cus^m  had' pi'evailed  within  t^'totS|BJ|^. 
""^tod*  X*"  »h$'o^  Normanby  for  the  oWncr  of  the' tithes  for  the  time  being  jp  gKW^d:  ^ 
heldba?  '^^  accept  the  tithes  of  lanibk  dropped  in  the  said  towdsHip,  in  ttumi|^-^^. 

Idwing,  that  is  t6  say: — *  on  the  5d  day  of  olci  May,  in  eadi  and  ^^jtrSoMfi^fts^^ 
the  owner  of  such  lands  haib  been  accustomed  to  take  die  twd'bei^t  Qiit  ^k^^  -r 
ry  ten;  and  the  tithing-man  or  owner  pf  the  tithes.. th&  third  j^^ll 

of  wfii(^  lahibs  ff6  dn^pped  in  the  said  tdwrishlp  of  Kornaanby,  3^ ^ 

alirays  been  ready  and  willing- to'  aet  oat  i^  ri^er  for  ^mntj^^Jf^sfikiJ^  <pHi 
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cMclite  pfumnHmmf  at  the  thne  and  in  the  manner  last  afbresaid;  aItboii|^  - 1%19. 
(he  admitfed)  ha  had*  for  one  or  two  yearsy  and  not^more,  to  avoid  litigation,  "^^^ 
and  fer  no  otlnr  reason,  permitted  the  plaintiff  (Hall)  to  receive  and  take  the 
tithe  of  lamba  as  aforesaid  in  the  month  of  August,  insisting,  nevertheless,  on 
the  caatoHi  set  fovdi*  He  then  set  up  a  modus  of  three  farthings  for  every  sheep 
liMt  had  dM  within  the  said  township  in  each  year ;  and  the  like  sum  for  every 
abaap  iWMnnsd  oat  of  the  townahipafter  Candlemas  in  each  year,  and  without  be^ 
ing  riMNV,  in  lieu  of  the  tithes  of  wool  of  such  sheep  so  dying  or  being  remov- 
ed. The  answer  then  stated  that  the  defendant  resided  at  Coates,  about  two 
mfles  from  that  part  of  the  fimn  and  lands  occupied  by  him  in  Normanby,  where 
bis  farm  hoildiags  were  situate,  and  where  his  sheep  were  depastured ;  and 
iImiI  audi  riieep  only  aa  were  in  diat  behalf  specified  in  the  schedule,  and  which 
had  ptodneed  such  quantity  of  wool,-  and  of  the  value  as  is  there  mentioned^ 
liad  been  shorn  in  each  and  every  year  within  the  said  township  of  Norman« 
by,  ainee  the  nhuntiA  became  entiUed  to  the  tithes  thereof;  but  that  ail  the 
oter  sheep  of  die  defendant  had  been  fed  in  the  said  township  of  Norman- 
by dnring  the  aame^time,  and  had  been  removed  therefrom  to  the  defendant's 
fiana  at  Coates,  and  had  been  driven  back  into  the  township  of  Norman- 
by at  certain  times  in  the  schednle  mentioned  and  specified,  and  not  other- 
wiae,  faaviflig  been  so  fed,  removed,  and  driven  back  for  the  reasons  thereinaf^ 
tar  aaentionedf  and  by  no  means  fbr  the  purpose,  or  with  the  design  or  intent 
to  defiand  the  phdntiflBb  of  tidta  of  lambs  and  wool,  or  of  any  part  thereof  (re- 
ferring to^he  schedide  for  the  number  of  sheep  and  ewes  so  removed  as  afere- 
aaid,  and  the  quantity  of  wool,  and  the  number  of  lambs,  and  the  value  of  such 
weid  and  lamha  respectively);  and  he  stated  that  he  depastured  and  kept  his 
aheap  daring  tiie  winter  on  winter-feed,  and  that  Normanby  was  not  sufiBcient- 
ly  prodoetive  for  thenr  nourishment  and  support  during  the  time  they  were 
f,  aMd  that  he  grew  no  turnipii  at  Normanby  aforesaid  or  early  artificial 
,  bttttiiat  he  did  at  Coates ; — that  he  had  no  sheep-cots  at  Normanby,  and 
thatfarthepretection  of  the  sheep  at  lambing-time  such  cots  were  set  at  Coates  on- 
ly';^'-that  Uie  graaa  at  Normanby  was  much  more  fit  for  the  fodder  of  cattle  than 
Ar  dielhed  of  sheep,  and  was  therefore  made  use  of  by  him  for  the  former  pur- 

lut  die  month  of  March,  it  becomes  necessary  to  clear  the  landa 
r,  for  the  purpose  of  taking  in  grazing  beasts,  such  lands  being 
better  adapted  fer  the  feed  of  beasts  than  for  that  of  sheep,  and  that  the 
die  said  hmds  at  Normanby  were  fit  to  depasture  and  feed  the  sheep 
inot  generally  until  the  months  of  May  and  June ;  that  a  consid- 
ot  die  defendant's  sheep,  and  such  number  as  the  course  of  the 
of  defendant  enabled  him  to  keep  at  Normanby  at  the  shearing  time, 
Wffie41gk  the  said  township  of  Normanby: — and  that  the  defendant  never 
~  any  of  hia  sheep  from  the  township  of  Normanby  for  any  or  either 
ef<Nwaewi<m  the  bill  mentioned,  but  as  aforesaid.  He  then  pleaded  a  mo- 
dna  e€  M.  for  every  sow  which  had  pigged  in  Lent,  in  lieu  of  the  tithe  of  the 
p^0f  sfReli  aow;  and  that  it  had  been  the  immemorial  custom  within  the  said 
toviwUlP^  of  Normanby,  for  the  owner  of  the  tithes  for  the  time  being  to  receive 
—itaeeept  the  tithes  of  the  piga  of  all  sows  which  had  not  pigged  in  Lent,  in  the 
aaaia  ttnaoer  aa  before  stated  as  to  the  lambs :  and  a  modus  of  1  d,  for  foals. 
Ob.  fkm  part  of  the  phintifis,  a  witness  deposed  to  the  following  facts,  which 
vary'  partienlariy  advert^  to  by  the  Lord  Chief  Baron  in  delivering 
as  being  conclusive  evidence  of  constructive  fraud  in  equity. 
led  that  he  waa  and  had  been  collector  of  the  tithes  for  about  sit 
MMr;  that  in  the  year  1812,  die  defendant  kept  about  one  hundred  ewes  on 
1110  kiada  m  Normanby,  and  that  they  all  lambed  there  that  year;  that  the 


defeadaaia  refcaed  to  pay  the  tithe  of  all  such  lambs  as  were  lambed  before 
Tady  day  m  diat  year,  aflegmg,  diat  as  he  w^  then  tenant  to  the  then  owners 
of  loe  tithea  arisrag  withm  the  several  townships  of  Normanby,  Stowe, 
EUmtmt  andBnms^,  which  tenancy  did  not  expire  until  Lady-day,  1812,  .. 
he  waa  mMaif  m  tmch  tenant,  to  the  dthes  of  such  Iambs  as  were  ^^!>6§^  ^^ 
before  Attt  tine;  ibat  the  defendant  offered  to  pay  dthes  f^r  such  lambs  as 
were  hMbad  after  Lady-day  in  that  year,  but  that  the  pUundfis  refused  to 
TOL,  n»  3  o  receive 
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^^^ -*  teceive  the  tithe  of  8uch  lambs  only,  contending  that  tbey  were  entitled  to  the 
tithe  of  all  the  lambs,  whether  lambed  before  or  after  Lady-day  in  that  year, 
{Mirticularly  as  the  defendant,  on  entering  upon  the  said  tithe  atJ^dy-day, 
1809,  received  the  tithe  for  all  lambs,  whether  lambed  before  or  after  Lady>- 
day  in  that  year.  He  also  deposed,  ibat  the  defendant  had  kept  on  his  said 
farm  and  lands  in  Normanby  in  and  during  the  year  181d,  about  two  hun- 
dred  sheep,  but  he  could  not  set  forth  how  many  of  them  were  ewes; — that 
all  such  of  the  said  sheep  as  were  ewes,  were  kept,  fed,  and  depastured  in 
the  said  township  of  Normanby  during  the  whole  of  that  year,  and  that 
several  of  the  said  other  sheep  were  kept,  fed,  and  depastured  in*  the  said 
.township  of  Normanby  until  the  summer  of  1813,  and  were  then  sold  off  as 
they  became  fat ;  and  that  the  remaining  part  thereof  were  kept,  fed,  and 
.depastured  in  the  said  township  until  the  latter  end  of  the  month  of  October 
following,  when  they  were  removed  from  the  said  township  of  Normanby  into 
other  townships  or  places  to  be  fed  on  turnips ; — that  such  of  the  said  shc^ep 
t^B  were  ewes,  did,  in  the  year  1818,  produce  about  sevent3r  lambs,  and  diat 
such  lambs  were  dropped  or  fallen  in  Normanby ; — that  we  defendant  did, 
in  the  year  1818,  set  out  and  render  to  the  plaintiff  William  Hall,  tithes  of 
the  said  last-mentioned  lambs; — that  the  defendant  did  keep  on  his  said  &rm 
and  lands  in  Normanby  aforesaid,  in  and  during  the  year  1814,  seventy-five 
ewes  and  one  hundred  and  six  other  sheep,  and  that  such  ewes  as  had  not 
lambed  at  Lady-day,  1814,  were  removed  from  the  said  township  of  Norman- 
by at  or  about  I^y-day,  1814,  before  they  had  dropped  their  lambs,  into 
the  adjoining  parish  of  Coates,  where  they  remained  untU  about  the  middle  of 
June,  1814,  and  were,  together  with  the  lambs,  then  removed  back  from  Coaftea 
to  Normanby,  and  there  kept,  fed,  and  depastured  during  the  remaining  part  of 
that  year,  and  that  such  of  the  said  other  sheep  as  were  two  years  old,  were, 
after  being  shorn,  kept,  fed,  and  depastured  in  the  said  township  of  Norman- 
by until  the  month  of  July,  aod  were  then  either  sold  off  unshorn,  as  fiit  she^ 
or  removed  from  Normanby  into  the  adjoining  parish  of  Coates,  and  there  shorn, 
and  afterwards  sent  to  market  and  sold,  and  that  the  remaining  part  of  the  odier 
sheep,  being  one  year  old,  were  kept,  fed,  and  depastured  in  the  township  of 
Normanby  until  the  month  of  October,  and  were  then  removed  fix>m  Normanby 
into  some  other  township  or  place  for  the  purpose  of  being  there  fed  on  tumipoy 
from  whence  they  were  removed  back  to  Normanby  in  the  following  spring;^ — 
that  in  the  said  month  of  June,  1814,  the  deponent  counted  one  hundred  and 
twenty-six  lambs  which  had  been  brought  back  from  the  adjoining  parish  of 
Coates,  where  the  same  had  been  dropped  or  &llen  that  year,  into  Normanby; — 
that  the  defendant  refused  to  pay  to  the  plaintiff  Sir  Jolm  Bedcett,  tithe  for^sodlli 
lambs  as  were  lambed  before  Lady-day  in  that  year,  alleging,  that  aa  he  vraa 
tenant  to  Sir  John  Beckett,  for  his  share  of  tithes  arising  within  the  several 
townships  of  Normanby,  Stowe,  Shirton,  and  Braasby,  and  which  tenancy  did 
not  expire  until  Lady-day  1814,  he  was  entitled,  as  such  tenant,  to  the  said 
Sir  John  Beckett's  share  of  the  tidies  of  such  lambs  as  were  lambed  b^one 
Lady-day,  1814,  but  that  he  offered  4»  pay  to  [daintiff,  WUliam  Hall,  his 
share  of  the  tithes  of  such  last-mentioned  lambs  as  were  lambed  before  Lady- 
day,  1814;--and  that  the  plaintiff  (Hall)  refused  to  acc^t  the  tithe  of  suck 
last-mentioned  lambs  only,  alleging  that  he  was  entitled  to  tithe  of  such  lamba 
as  had  dropped  from  the  ewes  which  had  been  so  removed  from  Normanby 
to  Coates  after  Lady-day  in  that  year,  as  well  as  to  the  tithes  of  the  lambs 
which  had  been  lambed  in  Normanby  before  Lady-day: — and  that  defendant 
also  refused,  for  the  reasons  aforesaid,  to  pay  to  plainti£&,  or  either  of  theaoi, 
the  tithe  of  such  of  the  said  lambs  as  were  dropped  from  the  ewes  which  had 
been  so  removed  from  Normanby  to  Coates. 

The  witness  deposed  to  nearly  the  same  effect,  as  to  a  similar  practice  of 
Uie  defendant  on  his  farm  and  lands  in  Normanby,  during  the  years  1815, 
1816,  and  1817,  and  that  defendant  did  not,  in  the  said  years  1812,  l^ld, 
1814, 1815,  1316,  and  1817,  or  any  of  them,  set  out  and  render  to  and  for 
the  said  plaintiffs,  or  either  of  them,  or  any  person  on  thar,  or  either  of  their 
behalf,  to  the  knowledge  or  belief  of  deponent,  tithe  of  sudi  lambs,  or  make 

or 
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or  pny  any  compenwitioii  or  attiBfaotiDo  tat  the  tithe  tbeseof,  pr  tor  the  agkt-        1819. 
meat  of  such  sheep. 

The  same  witnea  also  swore  that  the  defendaDt,  during  the  several  yean 
181£»  1814,  1815, 1816,  and  1817,  a  »hort  time  before  faring  time,  did 
drive  away  all  the  fat  sheep,  about  eighty  in  number,  in  each  year,  from  his 
hrok  in  Normanby  aforesaid,  to  the  parish  of  Coates,  before  such  sheep  were 
diom,  and  that  such  sheep  were  immediately  shorn  there,  and  then  sold  off 
as  fat  sheep; — that  the  lambs  in  each  of  the  said  years,  (the  numbers  of  which 
were  set  forth  in  deponent's  answer  to  another  interrogatory),  were,  towards 
the  latter  end  of  each  year,  driven  by  the  defendant  from  bis  farm  in  Nor- 
manby aforesaid,  to  some  other  place  out  of  the  said  township,  and  that  such 
iambs,  afrer  being  clipped  in  the  parish  of  Ooates  in  tlie  following  year,  were 
driven  back  by  defendant  to  his  said  farm  at  Normanby,  except  that  in  the 
spring  of  the  year  1817,  the  lambs  of  the  preceding  year  were  brought  back 
to  the  township  of  Normanby,  and  fed  on  turnips  there  for  a  short  time,  when 
they  were  again  removed,  before  shearing  time,  from  Normanby  into  Coatesi 
sriiere  they  were  shorn,  and  after  being  riiom,  were  brought  back  into  Nor- 
manby;— -and  that  the  defendant  did  not,  in  any  of  the  said  years,  c^et  out  or 
render  to  or  for  theplaintifls,  or  any  person  on  their  behalf,  the  tithe  of  the 
wool  of  such  sheep  and  lambs,  or  make  or  pay  any  compensation  ot  satisfac- 
tion for  the  same. 

The  deponent  then  stated  that  the  defendant  did  not,  in  the  several  years 
ISlft^  1S18,  1814,  1815,  1816,  and  1817,  respectively,  or  in  any  or  either  of 
them,  pay  to  plaintifis,  or  either  of  them,  any  c9mpensation  or  satisfaction 
for  die  agistment  of  any  number  of  sheep  and  lambs  kept,  fed,  and  depastured 
m  the  said  township  of  Normanby  in  those  years,  or  any  of  them;  and  he 
swore  that  it  was  usual  and  customary  finr  the  farmers  or  occupiers  of  land  in 
Normanby,  who  kept  ewes  there,  to  wean  or  separate  the  lambs  from  their 
dams  at  or  about  Lammas-day  in  each  year,  at  which  time  the  said  lambs 
were  about  four  months  old.  llie  deponent  also  swore  that  the  defmdant 
did,  some  time  in  the  year,  1814,  in  his  presence  and  hearing,  say  or  declare 
to  the  plaintiff  Sir  John  Beckett,  that  whibt  he  (the  defendant)  was  the  tenant  or 
occupier  of  the  said  Sir  John  Beckett's  two-third  parts  of  the  tithes  of  Nor- 
manby, Stowe,  Shirton,  and  Bransby,  it  was  not  worth  his  (the  defendant's,) 
while  to  remove  his-  ewes  from  NcMinanby  into  any  other  place  to  lamb,  but 
wlien  he  had  t»  account  for  the  whole  tithes,  he  would  try  what  he  could  to 
prevent  the  tithe-owners,  or  either  of  them,  from  getting  the  tithes. 

The  defendant  gave  evidence  of  the  money-payments,  and  of  die  customs 
pleaded  by  him. 

Dauncep  and  tUuneU  for  the  plaintiff,  afrer  taking  objections  to  the  laying 
of  some  of  the  m(Aa$ei^  contended,  that  as  to  the  custom  respecting  the 
titibing  of  lambs,  it  was  bad,  because  lambs  are  not  legaUy  titheable  till  the 
1st  of  August,  or  till  they  can  be  weaned:  citing  Croft  v.  Blake  (I),  and 
Heai&n  v.  Regal  (2)  ; — that  the  modat  set  up  for  sheep  dying  or  removed 
out  of  the  township  of  Normanby,  could  not  be  a  modue  for  agistment:  Gat" 
nam  v.  Barnard  (8) ; — and  that  it  was  also  void  for  its  uncertainty,  PhiUipi 
▼•  SymeM{4t)\  and  they  insisted  that  the  customs  of  tidiing  the  lambs  and 
.  |Mgs,  as  stated  in  the  answer,  were  illegal,  because  they  abridged  the  common 
lav?  right  of  the  tithe-owner,  who  was  entided  to  a  choice  of  the  ten  parts, 
and  therefore  could  not  be  established. 

On  the  charge  of  fraudulent  removal,  they  urged,  that  the  fraud  being  fully 
eatablished,  both  by  the  proof  of  the  practice,  (referring  to  the  evidence),  and 
by  the  defendant's  own  declarations  of  a  fraudulent  intention  in  so  removing 
die  sheep,  the  plaintiffs  would  be  entided  to  an  account  of  the  tithes  of  such 
sheep,  or,  at'  least,  an  issue  to  try  the  question  of  the  fraud,  citii^  J8o^  vl 
ElUa  (5),  as  an  instance  where  the  Court  entertained  great  doubt  on  the  same 
point,  and  urging  that  the  facts  proved  in  this  case,  made  it  a  much  stronger 
«Mie  Uian  that  was. 

,( 1 )  Antej  vol.  1 ,  p.  527.  2)  AniCt  vol.  1 ,  p.  776.  (3)  Ante,  p.  380. 

(4)  Ante^  vol.  1,  p.  800.  (5)  Ante,  vol.  1,  p.  f 93. 
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1819.  iMh  CsiB9  Bahok.— Thi«  is  a  biH  filed  Vy  Six  HutbeW  W14t«lti4«|[  jp^ 

UDLKT        Dr.  RidleT»  for  an  aGcoont  of  all  tithes,  except  those  of  corn  and  grain,. taj^b 
by  the  de&ndants  fVom  lands  within  the  manor  of  Cramlingtooy  in  the  .count|^ 
of  York,  which  is  within  a  part  of  the  parish  of  St.  Nicholas,  in  NewcastJU* 
Mr.  Storey,  one  of  the  defendants,  sets  up  a  claim  to  the  manor  and  to  the 
tithes  in  question ;  but  he  offers  no  evidence  in  support  of  his  claim,  but  a  cbn- 
▼eyance,  made  in  the  year  1736,  in  which  the  manor  of  Cramlington  and  btb^ 
manors  are  conveyed  with  general  words,  comprising  tithes  at  large;  but  this 
proves  very  little  indeed,  without  any  evidence  of  perception  under  the  con« 
▼eyance.     The  principal  question  in  the  cause  is  rather  a  singular  one;  at  least 
•  to  me  it  is  so,  as  I  do  not  recollect  any  other  under  exactly  the  same  circum- 
stances.    It  depends,  however,  on  a  very  simple  point.     The  plaintiffs'  claim 
as  purchasers  from  the  vicar  of  Newcastle.     That  the  vicar  of  Newcastle  was 
originally  endowed  with  the  tithes  in  question,  seems,  I  think,  sufficiently 
dear  from  the  evidence,    lie  continued  to  be  so  entitled  until  theyear~15S6, 
at  which  time  a  transaction  appears  to  have  taken  place  between  him  and  another 
person,  which  is  called  by  the  heading  of  the  paper  adduced  in  evidence  a  cbm- 
positicm  real.     This  transaction  wss  an  agreement  between  the  vicar  and*<a 
person  named  Thomas  a  Cresiilfi^tonf  by  which,  in  consideration  of  Thomas  a 
Cramliogton  providing  a  priest  to  do  all  jthe  .service  belonging  to  the  chapel  of 
Cramlington,  and  paying  two  cs^pons  and  a  cheese  annually  to  the  vicar,  the 
vicar  gives  to  Thomas  a  Craijaliflgtoii  aU  the  tithes  which  were  due  to  the  jicar; 
that  is  to  say,  all  the  tithes,  excepting  corn  and  grain.     This  contract,  Illunk, 
has  been  si^ciently  proved. — Another  paper  is  then  produced,  which  is  a  copy 
of  an  inquisition,  past  mortem  of  Thomas  Lawson,  who  succeeded  Thomas  k 
Cramlington  in  his  possessimis  at  Cramlington,  by  which  it  appears,  thaJt  this 
composition  real,  as  it  has  been  termed^  was  considered  as  in  force  at  that  time, 
namely,  in  the  17  Jac.  1.     I'his  instrument  clearly  acknowledges  thp  exist- 
ence of  the  composition  real,  or,  as  it  has  be^n  more  proper^  described^  graiit ; 
and  w«  mu0t,  there^ore^  consider  it  as  poved,  that  it  existed  in  the  17  Jac.  1 ; 
and  that  the  party  who  claimed  under  it,  took  the  tithes  at  the  time  it  was  re- 
iurned.' — Now,  with  respect  to  the  law,  as  it  applies  to  this  subject,  there  (s  no 
doubt  that,  at  common  law,  a  layman  was  not  capable  of  the  pernancy  of  titfira, 
except  in  special  cases,  which  special  cases  it  is  not  necessary  to  mention  now: 
but  I  take  it  to  be  equally  clear  that  ^  layman  was  capable  of  taking  a  dis- 
charge of  tithes  by  means  of  a  composition  made  by  the  rector  or  vicar,  with 
the^onaentof  the  patron  and  ordinary,  so  that  although  he  could  npt^ekim 
tithes  in  pernancy,  he  might  claim  to  hold  his  land  discharged  from  thim. 
Many  cases  were  cited  in  argument,  in  support  of  tliis  proposition ;  and  it^  is 
not  necessary  now  to  refer  to  ^em.     This  was  the  law  before  tjie  32  Hc|i. 
9;  so. that  although  Thomas  a  Cramlington  obuld  not,  under  this  contract, 
take  the  tithes  in  pernancy;  yet  the  instrument,  beyond  all  doubt,  had  a  legal 
operation  to  discharge  his  land  from  the  payment  of  them,  but  it  gave  him 
no  power,  to  recover  them.     The  statute  of  32  Hen.  8,  was  ilien  passed, 
which  gave  to  a  layman  that  which  the  common  law  refused  him,  namely,  a 
right  to  sue  for  and  recover  his  tithes.     One  of  the  great  difficulties  which  oc- 
curred to  laymen  having  .tithes,  arose  from  the  circumstance  of  their  having 
no  remedy  for  them.    The  common  law  did  not  give  any  action  for.  tithes ; 
and  the  ecclesiastical  courts  never  suffered  a  layman  to  sue  for  them,  expept4n 
'lhei!«iS€«  whifihebava  bfien  mentipned*.    The  act  of  parliament,,  bowex^^ff 
9ft  Hen.  8,  gave  a  layman' a  title  to  tithes  in  perpajofcy^  by  enabUqg^Ajjn 
to  maintain  a  suit  for  them  in  the  ec^asiaatical  courts. — Let  us  now  see  what 
have  been  the  transactions. in  the  present  case,  £:ora.  that  time  to  the  present. 
The  plaintiffs  in  this  suit,  and  those  under  whom  they  claim,  have,  beyond  all 
doubt,  been  in  thelaetxial  |yerceptibii  frofn  tfa\?  defendants  themselves j  and  t^iose 
.4ipd^  iw^m  ihey  claim,  of  aH  (he  titb^s  demanded  by  this  bilk  .^T^ffrjiw 
fce^B  no  interrvpMon  in  the  ei^c^ymept,  nor  any  dispute  on  |)ie;si|l^^  Jatil 
,tbe  refusal  by  Oie  defendauts  to  account,  which  has'  occasioned  the  present 
suit.     So.  that,  as  far  as  livipgmemory  can  go,  and  as  far,  indeed,  as  written 
eviden9e '  can  well  shdW;  from  a}l  time  in  fact  that  evidence  can  i^acBt  .^e 
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l^umtSft,  bikI  tliose  under  Whom  they  claim,  havef  heenin  the  dear  tfndmiBis- 
puted  perception  of  the  tithes.     But  it  has  been  urged,  that  although  this  con- 
tract appears  to  have  been  made  between  the  vicar  and  Thomas  a  CramUng^ 
ton,  in  1536;  yet  it  does  not  appear  that  the  ordinary  and  patron  ever  gaVe 
it  their  consent;  whfch  is  certainly  true:  but,  after  all  this  usage  and  constant 
perception,  I  cannot  sufier  the  present  defendants,  who  have  always  paid  the 
tithes  themselves,'  to  say,  that  every  thing  was  not  done  in  this  case  which  was 
requisite;  nor  do  I  apprehend  it  to  be  necessary,  in  all  cases,  when  a'comp<^ 
sition  real  is  set  up,  to  prove  the  consent  of  the  patron  and  ordinary.     It  may 
be  inferred  from  other  facts  and  circumstances  (I).     Although  there  has  been 
of  late  a  very  respectable  opinion  against  it,  I  perfectly  agree  in  the  doctrine, 
which  I  conceive  to  be  clearly  established,  that  there  must  be  some  written 
evidence  of  a  composition  red  (2),     That  evidence  I  have  here  in  the  written 
instrument  which  has  been  put  in;  which  is  sufficient  to  shew  that  a  compoH^ 
tion  real  was  entered  into.     In  addition  to  that,  I  have  evidence  of  percepti^ 
from  the  time  of  Hen.  8  to  the  present  moment.    This  compels  me  to  belief 
and  presume  that  all  the  necessary  consents  were  given.    But  even  if  it  tiafl 
been  necessary,  which  I  do  not  conceive  it  to  have  been,  to  presume  that  thlr 
composition  real  was  made  subsequently  to  Sit  Hen.  8, 1  should  have  felt  my- 
self bound,  in  this  case,  where  all  the  perception  has  been  adverse  to  the  <^ 
fendants,  and  in  fiivour  of  the  plaintiffs,  to  presume  that  this  composition  t^ 
bad  been  re*executed  and  re-assented  to  after  that  time.    It  is  clear  that  it  wjfs 
done  before  the  restraining  statute  of  Queen  Elizabeth. — Under  all  these  e}#- 
6umstances,  although  the  case  is  not  one  of  ordinary  occurrence,  the  principle 
of  law  as  applied  to  it  seems  to  be  perfectly  clear;  and  I  am  of  opinion  thftt 
die  plaintiff  is  entided  to  a  decree  for  an  account. — I  do  not  think  that  eos6i 
ought  to  be  given,  because  it  is,  as  agreed  on  all  sides,  a  perfectly  singular 
case:  I  shall,  therefore,  give  no  costs  up  to  this  time,  and  shall  reserve  the 
consideration  of  the  costs* of  all  subsequent  proceedings. 

Decree  for  the  plaintiffB  without  costs.  • 

(1)  See  SmobrUge  r.  BenUm,  S  Anst  378.  (2) 

Jnie,  p.  400.  827. 
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Milnes  ¥•  Davison.    [3  Mad.  374.] 

npHIS  was  a  bill  for  the  recovery  of  tithes.  The  defendant,  by  hit  ansiwbr, 
-■-  admitted  lie  had  at  one  time  refused  to  pay,  but  said  that  before  the*  bill 
was  filed  he  ofifered  to  pay  what  was  claimed.— The  only  question  made  iviw 
as  to  costs. '  •  '\'i* 

Mr.  Cooper^  for  the  defendant,  contended,  that  having  offered  to.pay  tke 
tithes  before  the  bill  was  filed,  the  defendant  ought  not  topay  the  coats.   '  ' 

Mr.  Belli  contra. 

The  Vics^Chamcbllor. — If  you  had  distinctly  stated  in  the  answeiv  and 
proved,  that  previous  to  the  bill  being  filed  you  had  rendered  an  aecdtint  of 
the  tithes  due;  your  readiness  to  correct  the  account  if  wrong;  and  that  you 
were  ready  to  pay  what  was  due;  or,  if  after  the  bill  filed,  you  had  tendeirttd 
what  was  due,  and  the*  costs  of  the  suit  up  to  the  time  of  the  tender,  afid 

Koved  such  tender,  of  tithes  and  costs,  I  should  not  make  you  pay 'costs*.  ^Plfb 
IS  not  been  done.    Merely  stating  a  tender  in^the  answer  is  not  suffieienC'to 
save  coats;  it  must  be  proved. 


N99,  10. 

An  answer, 
stating  a  tendsr 
made,  of  the 
value  of  .the 
tithes  hefore 
suit,  will  not 
save  the  costs, 
unless  the  fact 
of  the  tender 
having  heen 
made  be  actual- 
lypiofed. 


M.  69  G«o.  3.  1818.    C.  P. 
Ganson  v.  Welk.    [8  Taunt.  542.]  . 

npHIS  was  an  action  brought  by  the  plaintiff,  who  had  contracted  with  llie  a  layaian,  Iss- 
-■•  rector  of  a  parish  for  the  tithes  of  certain  closes  for  one  year,  agannt  the  see  of  die  tithei 

defendant,  of  certain  doses, 

.     whidi  the  lee* 

tor  lets  by  auctkn  in  sqMrste  lots  every  year,  shews  a  suffldent  title  to  enable  him  to  recover  on  the  staL  2  ft  3 

Bd.  6,  for  not  setting  out  the  tithes,  if  he  proves  that  payment  for  tithes  was  made  to  him,  in  a  former  year.  Fsr 

^-      CJ.ati^WlVfoc. 


TITHE  CifiBS. 

• 

ieSsnimtf  who  w«a  die  occupier  of  the  closes,  Ibr  not  settinsout  the  Ckhas, 
Upon  tlie  trial  of  this  came  bfsfore  Diii.LAS,  C.  J.,  at  Ae  Norfolk  Saainieras* 
sizeSf  1818,  it  was  proved  that  the  defendant  had,  in  a  preceding  year,  paid  a 
composition  for  tithes  to  the  phuntiiF;  but  it  also  appeared^  that  the  rector  of 
the  parish  was  in  the  habit  of  annually  setting  up  to  sale  by  auction,  in  several 
Ipts,  thje  tithes  of  every  separate  close  in  his  parish.  For  die  defendant,  it  was 
ol^ected  that  the  plaintiff  did  not  shew  a  sufficient  tide  to  the  dthes  to  enable 
him  to  r^over,  unless  he  derived  it  finom  the  rector  by  some  instrument  ii| 
wridng:  but  Dallas,  C.  J.,  referring  to  the  case  of  ffartridge  v«  Gibbs(l), 
held  that  it  was  sufficient  proof  of  dtle,  that  the  defendant  had  paid  thephun- 
tiff  a  composidon  for  dthe  in  a  preceding  year. 

After  verdict  for  the  plaindff, 

Copley f  Seijt  now  moved  to  set  it  aside^  and  have  a  new  trial,  upon  the 
grpUhd,  ^amongst  others),  that  inasmuch  as  the  rector  was  proved  to  have  an- 
nually let  the  tithes  of  the  several  closes  in  his  parish  to  a  new  tenant,  and  no 
evidence  of  the  demise  to  the  plaindff  in  the  year  in  question  was  produced^ 
the  fact  of  payment  of  ^  composition  to  the  plaindff  in  a  former  year  did  not 
prove  the  plamdff's  dde  to  the  dthes  in  the  present  year.  The  case  cited  is 
oistbguisluibley  because  there  the  plaindff  was,  at  the  dme  of  the  former  pay- 
ment to  him,  in  possession  of  the  dthes  of  the  whole  parish,  whence  the  pie- 
fumpdon  of  his  condnuing  dde  might  well  arise;  but  not  so  bere^  where  the 
dthes  were  divided  into  small  portions,  and  die  occupiers  were  continually 
changed. 

Tbie  courti  however,  held,  that  as  this  point  had  not  been  made  at  die  trialj^ 
they  coiitd  not  now  entertaiii  it,  and 

Refused  the  rule* 

(1)2  Selw.  N.  P.  1250,  5th  edit 

SittiDf^  after  M.  59  Geo.  3.  1819.    Scacc. 
Jmmaryis.        PeicA,  Clerk;  T.  Do/^ Oil  and  Others.    [6  Price,  232.    8  Price,  9.] 

AMtotlutaH.  rviHE  plaintiff,  vicar  of  North  C^ve  (York),  claimed  by  this  bill  the  dthea  of 
car^otenddtd    X   calves,  milk,  foals,  pigeons,  turnips,  and  ag^tment. 
^^^^^  **  The  defendants,  land  occupiers,  seji  up  a  defence  of  moduses  of  lid.  for 

Where adefend-  every  cow  renewing  (1\  ^nd  Id.  for  every  cow  not  renewing,,  in  lien  of  the 
aat  in  8  tithe  dthes  of  calves  and  milk; — 2d.  for  every  foal;  and  Is.  for  every  dove-cote, 
•esnie  •x^n^es  in  lieu  of  die  tithe  of  pigeons.  With  respect  to  turnips  and  agistment  they  in- 
v^iie  tn^irav  *^^'^*  (denying  the  vicar's  right,  and  that  he  had  ever  been  endowed  of  diose 
Ji  Inadmissible,  perdcolar  ddies),  that  if  the  dth^s  of  such  matters  were  payable  at  all,  diey 
the  Cqvii  idn  were  payable  to  die  impropriate  rector,  who  was  enddcd  to  4c?.  a-month  fiv 
give  theplainttfr  every  twenty  sheep  depastured  or  agisted  on  turnips  gprown  on  lands  widiin 
^^^de^  the  townabip  of  North  Cave,  siicb  sheep  belonging  to  strangera,  and  not  to  oc- 
Stik^wiXilt  cuniara  of  the  said  lands. 

lefereuce  to  tlus  in  consequence  of  the  last  defence,  the  bill  was  amended,  and  the  impropri- 
retult  (^tht       ator  was  Buide  a  party  defendant,  who  stated,  in  his  answer,  that  he  was  en- 

tilled  jtdi,  and  had  received  die  tidie,  as  alleged  by  the  other  defendants, 

The  questions  respectmg  die  modwes^  depended  entirely  on  the  weight  <tf 
dw  evidente  adduced  in  support  of  diern^ 

On  the  part  of  the  plaindff,  strong  parol  evidenee  of  perception  was  read, 
and  several  terriers.  Amongst  the  former,  there  was  the  evidence  of  tithe* 
ssnten  and  coUectors,  who  deposed  to  having  been,  for  a  long  dme,  coUectors 
both  of  the  rectorial  and  vicarial  tithes,  and  .that  "  they  had  received  .the 
dthesy  of  hay,  corn,  wool,  and  lamb,  for  the  rector,  and  all  odier  tithes,  includ- 
ing the  tidies  of  agistment  and  turnips  for  the  vicar;  and  that  in  esdniadng  the 
respective  values  of  the  rectorial  and  vicarial  tithes  at  the  time  when  they 
agreed  to  rent  the  same,  they  considered  the  tidies  of  turnips  and  agistment 
iwi  beiitig  vicarial  dthes,  and  diat  such  vicarial  dthes  wdidd  not  have.beto  worth 
tbe  sam  at  •which  dkey  were  rented,  exclusive  of  die  tithes  of  agistment  and 
tpflBfa."  They  also  deposed,  '*  that  the  rector  (Burton,  one  of  the  defendants) 

hirfl' 

(1)  A.  cow  lisyhiff  h«a  «  calf  wl^ilii  the  few.    tkyng  t.  Ywrhormi^  4  friee,  %9i,  mi»h 
P.8S4.  *  •  ^  ■       ^ 


TltME  CASES. 

UbA  expjrtosly  stated  that  lie  was  entiiled  to.  the  tithe  of  Ikayi  corn,  wool^  Ibid 
lamb,  and  tteit  he  did  not  profess  to  he  entitled  to'  any  other  tithes  within  the 
«dd  township." 

The  plaintifT,  amongst  the  terriers  produced  by  him  in  evidence,  put  in  one 
of  1716,  wherein  the  tithe  of  turnips  was,  inter  alia,  mentioned  as  due  to  the 
Ticar.  That  terrier,  however,  also  mentioned  wool  and  lamb  as  due  to. him.  Se- 
veral other  successive  terriers,  down  to  1770,  declared  the  vicar  to  be  entitled 
to  all  manner  of  tithes,  except  hay,  com,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriator  offered 
DO  evidence),  there  were  also  produced  certain  terriers,  somewhat  differing  from 
those  selected  on  the  part  of  the  vicar.  The  first  was  without  date,  biit  signed 
by  a  former  vicar,  stating  the  vicar  to  be  entitled  to  **  tithe  throughout,  &c." 
(the townships  of  the  parish  now  in  question)  "  of  pigs,  geese,  ducks,  turkeys, 
dove-cots,  orchards;  and  2d»  for  each  skep.  of  bees,  and  of  all  roots,  small 
seeds,  and  flowers;  item  5^.  per  acre  of  hemp  and  flax;  item"  (the  moduseg 
set  up),  with  the  addition  of  fts.  for  every  mill,  cum  muUis  alOs;  the  last  dated 
in  1777,  only  enumerated  nearly  the  same  articles* 

'  The  parol  evidence  for  the  defendants  (which  consisted  of  the  depositions* 
of  a  great  number  of  vntnesses,  three  only  of  whom  were  not  occupiers^  and 
therefore  alone  admissible,  one  of  which  latter  was  merely  the  person  verifying 
the  authenticity  of  the  terriers)  went  to  deny  the  payment^  as  far  back* as  liv- 
ing memory,  of  tithe  of  agistment  and  turnips  to  the  vicar,  and  asserted  pay- 
ment of  both  those  tithes  to  the  impropriator  by  a  commutation  of  4id*  per 
score,  per  month,  for  sheep  fed  or  agisted  on  turnips  grovm  on  the  lands  in 
cpestion,  and  that  the  same  was  due  and  payable  therefore,  whether  belonff ing 
to  parishionei^  or  inhabitants,  or  to  strangers,  who  did  not  pay  tithe  of  wo3  of 
sudi  sheep. 

On  this  evidence  it  was  contended  fbr  the  plaintifi^  that  having  established 
Ins  general  right,  he  was  entided  to  a  decree  for  die  tidies  sought ;  for  thiit  as 
to  the  money-payments,  the  documentary  evidence  and  usage*  shewed  ther 
were  .  not  fnoduses,  but  merely  compositions  (instancing  the  payment  of  du 
a-crop  for  rape  seed).  As  to  the  defence  of  title  in  the  impropriator,  that  (it 
n^  nrged)  was  destroyed  both  by  the  evidence  of  the  terriers,  and  the  usage, 
none  having  been  ofiered,  either  documentary  or  parol,  of  the  alleged  right  of 
the  lay  rector,  of  sufficient  weight  to  oppose  successively  that  adduced  in  fa- 
vour of  the  vicar's  claim,  and  if  the  rectoir  were  not  clearly  shewn  to  be  enti- 
ded to  the  particular  tithes,  there  was,  as  to  them,  no  sort  of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  the  defendants,  that  the 
defence  was  proved,  or  at  least  so  far  rebutted  the  evidence  on  behalf  of  the 
plaintifi^  as  that  they  would  be  entitled  to  issues. 
'  Martin  and  Roupell  for.  the  plaintiff. 

Dauncey,  Spranger,  and  Barber  for  the  defendants. 

Cur,  ado.  tndt. 

RiCHA&ns,  Chief  Baron,  this  day  delivered  judgment. 

(Having  stated  the  parties  and  pleadings),  his  Lordship  first  took  up  die 
case  on  the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiff 's  evidence  being  concluded,  the  Lord  Chief  Baron  observed, 
that  all  the  tithes,  turnips,  and  agistment,  in  question,  must  belong,  either  to 
the  vicar,  or  the  impropriator,  for  no  exemption  is  attempted  to  be  set  up;  the 
first  inquiry  therefore  will  be,  whether,  on  the  evidence,  they  were  shewn  to 
be  in  the  rector,  or  the  vicar?  Adverting  particularly  to  that  part  of  the  evi- 
dence which  has  been  stated  here,  his  Lordship  said  there  is  therefore 
proof  of  actual  perception  of  tithes  of  those  matters  by  the  plaintiff,  and 
the  rector  himself  does  not  affect  to  give  any  evidence  of  his  right,  in  sup- 
port of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a -question  depending  wholly  on 
the  proof  of  usage,  and  as  far  as  I  have  gone,  the  plaintiff  has  oertainly  inade 
out  a  very,  unusually  strong  case  by  his  parol  evidence  alone,  and  one  which 
^fyf^tn^'i  extraordinary  attention.  Then  he  produces  terriers  stating  him  to 
be-  wtkkd  t»  dl  amall  tiilM»-^«Apieash  dlf  •«^«aQqpttDCponly  waolmA  lamU 


9Mk  X  TITHE  CASfiS. 

« 

M^^»  The  great  difficulty  in  tint  case  ariaea  from  th^  Mane  person  hcvkg  bean  ao 

long  aocoatomed  to  receive  botk  the  rectorial  and  vicarial  dthea,  and  that  dif- 
ficulty can  only  be  solved  by  ascertaining  what  it  is,  which,  in  point  of  factt  be* 
longs  to  the  rector,  and  what  to  the  vicar;  and  that  is  to  be  done  by  taking 
die  witness's  understanding  of  what  were  the  several  rights  of  each,  and  fur* 
tfaer  by  the  apportionment  of  the  rent  paid  by  the  tithe-takers,  confirm^  hf 
tfae  rector's  own  Representation  of  his  rights.     But  it  happens  that  I  am  bound 
to  h^ar  and  to  believe,  judicially,  all  the  evidence  offered  on  both  sides;  and 
strong  as  the  plaintiff**8  case  is,  and  confirmed  also  as  it  is  by  the  terriers,  the 
defendants  have  also  given  evidence  which  has^^eat  claim  to  attention.     Thej 
ba(f«  dao  adduced  evidence  of  non-paynwnt  of  those  tithes  to  the  vicar,  and  of 
payment  to  the  impropriator.     They  also  produced  terriers,,  stating  tfae  vicar 
t»  be  entitled  to  certain  tithes  spedattm^  and  to  certain  money>payments  cor- 
ifsponding  with  the  moduses  set  up  by  thp  defendants.     They,  however,  alao' 
go  in  that  respect  and  others  to  establish  the  right  of  the  vicar  to  the  tithes; 
bol'then  they  are  evidence  to  a  certain  extent  in  fiaivour  of  the  moduses.    Some 
of  them  are  signed  by  former  vicars,  though  one  indeed,  rather  confirms  the 
phantiff's  general  tide  to  all  the  small  tithes.  Here,  however^  I  cannot  help  ax- 
pMssittg  my  very  great  regret  to  find  that  of  so  many  witnesses  who  have  been 
examined  for  the  defendant,  to  pvove  the  usage  relied  on  by  him,  two  onlj 
ave  admissible  ft)r  that  purpose.     All  the  rest  are  occupiers  of  land  within  the 
phrish,  and  therefore  clearly  their  evidence  cannot  be  read  here.     Now  that  ia 
oertainly  a  case  of  extreme  hardship  on  a  plaintiff  who  is  obliged  to  take  co- 
pied of  such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party.    I 
rtfaU^  most  assuredly,  endeavour  in  this  case  to  make  the  party  who  has  been 
the  author  of  so  mtich  inconvenience,  bear,  at  least,  some  of  it,  in  the  expence 
of  which  it  must  be  die  cause.     It  is  more  particularly  burthensome  6u  der- 
gvnasa,  who  are,  at  most,  but  tenants  for  life,  and  not  always  so  long,  and  thia 
•art  of  burthen  must  not  wantonly  be  imposed  on  them.     Out  of  the  evidence 
oKred,  however,  enough  may  be  found  to  support  the  terriers  put  in  by  the 
defendants,  and  the  customary  payments  there  enumerated  may  be  good  nuh- 
duses.  >  At  least,  there  is  sufficient  evidence  to  prevent  my  taking  implicitly 
dy^Vicar'-s  terriers,  particularly  as  his  predecessors  have  signed  the  terriera 
produced  by  the  defendants.     It  is  impossible  for  me  to  say,  to  which  the  con- 
tniiHag  credit  ib  to  be  given.     I  shall  therefore  order  the  customary  paymenta 
fbrtheicows  and  the  fbal,  to  be  tried.    * 

'I  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  course^  and  I  know 
liiiit'tili'^f  late  years  it  was  not  so  settled,  but  in  the  present  case  he  ia  enti- 
d^d^^andmay  take  issues  if  he  chuses. 

i  -With  respect  to  the  tithe  of  turnips  and  agistment,  the  witnessea-fer  die 
]^ittt2ff*»negative  the  answers;  and  on  the  evidence  being  read  by  him,  I  dunk ' 
diat'he  is  entitled  to  an  account  of  those  tithes,  and  shall  decree  accordingly  in 
llivor  of  the  vicar,  with  coats.     As  to  the  payments  to  be  tried,  the  costs  and 
finrther  directiotia  to  be  reserved. 

*'  With  tmpe<it  to  tfae  pigeons,  it  does  not  appear  that  any  of  tfae  defendants 
iMtre  taken  any  quandty  tfaerefrom ;  dierefore  there  can  be  no  inquiry  directed 
as  to  them. 

,  On  the  subject  of  the  costs  of  the  depositions  by  the  defendants'  witnesses^ 
I  mnst  order  that  the  defendants  pay  the  plaintiff  his  costs  of  all  such  of  them 
as  Could  not  hav«  been  read,  and  which  must  be  paid  to  him  independendy  of  any 
ftnther  consideration  of  die  cause.  j^^^  accordingly. 

Ike,  17.        '     .  Sittings  after  M.  60  Geo.  3.  1819. 

An  impropri-  '^Bfifber  moved  that  the  minutes  of  the  decree  pronounced  on  this  ease  might 
ator,  who,  not  btf  fended, —4>y  confirming  the  direcdon  for  payment  of  coats  to  the  three 

party  to  a  bill  Ibr  tithet,  ii  not  liable  to  ooata  on  a  decree  in  Ikvour  ef  tlie  plaintiff  generally :  nor^is  he  In  a  case 
where,  In  conaequeac*  «#tbe  oboapien  hsrfiig  -aet  tip  a  Mtnth  ef  pnynent  of  eome^of  the  AttM.  deattadea,  to 
the  impropriator,  he  alio  is  therefore  made  a  party  defendant  hy  amendment,  and  he  asserts  upon  the  record 
Iris  title  to  receive  the  tithes  so  alleged  to  have  been  paid  to  fainu  Although  it  may  be  sometimes  proper  to  brin^ 
the  fanpnoptiate  rsctov  bean«  the  oonrt,  .yet  itmostblfe  ai  the  pctfl  of  paying  hfan  his  costs.  If;  however,  a  pntjr 
so  impeperiy  made  a  defendant,  put  the  plaindlf  to  unnecessary  expence,  the  court  will  order  him  to  pay  i 


-IrV*  AnjaccQUAl  ofthe  tithe,  agittment^  and  of  turnips  cWiiied  hy  the  b91y 
vidi,CQ$tst«'be:tfixed.atul  paid  by  the  defendanta  ta  die  plttntiffi  except  so 
lantt^:i!elAteai|Q  th^  costs  of  the  depoaidons  on  the  part  of  the  defendant  after- 
meaiibnad  ^nd  ]arovided<  for."  (Then  followB.the  direction  of  iaauea).  "  Refer 
itlocfaeitepiuy  reoierabranceT  to  tax  the  costs  occasioned  by  the  depositions 
01  the.  defeiidants  (except  as  to  three  of  the  witnesses),  separate  and  distinct 
fiioso  the  general  costs  to  be  taxed  as  aforesaid;  such  costs  tol>e  paid  by  the 
QceupieEs  to  the  plaintiff.     Reserve  farther  directions.** 
V  The  motion  was  grounded  on  the  principle  that  the  land  owner  had  been  un- 
necessarily made  a  party,  inasmuch  .as  he  occupied  no  part  of  the  landa,  and 
that  he  was  therefore  not  liable  to  pay  any  i)art  of  the  costSk  ^ 
.  Martin  and  RowpeU  opposed  it;  submittii^,  that  this  motion,  although  in 
Ibrtn  appearing  to  involve  only  a  question  of  costs»  would,  in-'  &st^  neaesMurfly 
induce  a  rehearing  of  the  cause--^nd  also  that  the  defendant  now  applying  was 
QOQckided  by  the  length  of  time,  which  had  elapsed  since  the  dACfse'waa  pro- 
Q0ttnced<     And  they  contended,  beaideB,  that  the  land  'Owneto  haying  been  pro- 
perly, made  a  party  by amendmjetit,  inconsequenoe'of.theoocUpiers.haviBg re- 
lied on  a  d^nce  of  title  in  him,  which  he  had  adopted  by  putting  bi«>  claim  on 
Ab  record  by  his  answeti  and  josistiAg  <miA:  tifl  the  hearing,  and  bad  gone 
e^lxi  further  than  usual,  by  stating  that  in  consideration  of  his- right,  the  occu- 
piers bad  paid  him  the  tithe;  be  had  made  Umself'liabWfQS  the  costs  of  .which 
he-  had  thus  been '  the>  occasion :  whereas,  if.  the  Ownen  bad  t  jsoit  becin  .nvuie  a 
liirt^p  tinder  such  circumstances,  the  Cowrti  would  have  .askedr-^betw  any  de* 
Qcesj^uld  he  madoifoc a  pkuntiff,  behind  the  back «if  fa  pctHy  sftaledto  be  so 
laaii^idily  interested?  ..     i       i       •  .     .  <  «  . 

j^lKiiriar^  in  reply,  adverted  to  the  case  otAnrntrmg  v.  H^ii[\\  where^  on 
iHrbefaig  put  by  the  counsel  for  the  defendants/  as.  an  objection  of  waiH  ojhpvo^ 
p^'  parties,  that  the  impropriate  rector  there,  who  was  similarly  alfeiiatisd.  with 
tb4ipie«sQn  claiming  under  that,  character  here,  had  hot  been  made  a  defendant; 
thfiv^cftMirt  said,  if  he  had  been  made  a  party,  the  other  defendants  (the.'Oecu- 
p[m)l  would,  most  probably,  liave  been  ordered  to  pay  his.eosta,  i  •  • 
e  ^KwHABjMi,  Lord  Chief  Baron. — ^I  believe  it  has  been  in  some  instanees  order- 
ediUbali  an  impropriate  rector  should  pay  costs,  but  I  confess.  I  eould^nevor. 
tdl:^Y»  oryon  what  principle,  in  some  cases,  that  was  done.  In:^nepar4(ieu- 
lar  case,  indeed,  I  recollect  that  a  party,  who  was  improperlgr  mads,a»deftnd- 
aiil^rMai,  and  I  think  properly,  ordered  to  pay  costs,  but  that  waawbeieihe 
h^pulitbtf  plaintiff  to  considerable  expence  by  examining  witnesses- tt^OtOouUL 
not  furnish  any  material  testimony  in  his  favour,  and  that  was  of  CQunst)*SKmat- 
texlpf  apsoial  dreumstanees.  My  general  notion  is  thisy — you  havoi  no  right 
UiMj  tase<tDvmlJ(eany  man  a  party  to  a  suit  unless  you  can  obtainis  decree 
agairt^^^'him^  Now,  here  tliere  could  be  no  decree  against  Burton,  for  he  is 
n|>lii:^Mteloft  i>y;th9  faiU  to  do- any  thing.  I  remember  Lord.  Chief  Baron 
Eyxe  used  to  say  that  it  was  frequently  a  prudent  course  to  bring  *a  party  bs- 
fmidBu9ijWil»xti^  ite  the  sda  of  security,,  by  a  prayer  in  aid,  but  1  confess  I  do 
ifRlisinArftMMlxfvhat  praying  i&  aid  means  in  a  court  of  .Ei]^uity«'  ,  tam*  aware 
that  it  may  often  be  useful  to  an  owner  to  procure  himself  to  be  made  a  par- 
(li^kstithie  Qcmit)ier  ihoiild  neglect  his  rights,  but  I  could  make.no  decree 
apnistdiitnu^Chi  die-odier  hand,  there  is  sometimes  this  difBculty  ontbe  plain- 
t^Qia^Ott  tffirti»il  oases^'  asberp,  an  owner  who  may  be  considered;  ma  der 
fendant  Vhind  the  other  defendants  may  be  neoessarily  mi^f  a>pan^.lest  the 
coulrY  flHoMd  libt  bb  aole  ta  decree  against  the  occupiers  in  his  absence.  It 
may,  therefore,  be  in  sDCh  Cai^s  us^id  toV  plabtiff  to  iiiake  the  owner  a  par- 
t9d^ntit0iiiuttdwitys.be.done  at  the  p«ril  of  the  plaintiff;  and  tbereikuijr.be 
oMfirij  efijspeoiai  citcumataiices, :  certainly,  vrheinein  the  Qourt  mig^  Dv9t  give 
costs  against  him.     In  the  present,  I  am  of  opinion  that  -the  impropriator  is 

osdidieEed  that  the  bill  be  djsmiseedi  without  costs,  as  to  defendant  fiiiirtQiv 

yihdo}  1'-' .»iq          •  .r 
Xinqs  ,f»vif*  >♦!    'f 
ii>«»' "       
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jB(t/f  fttH)  mother  t.  Maliby.    [6  Price,  240.  j 

It  it  ftauailliii  ^T^Iill?  bffi  #ai  filed  for  ah  accoant  of  tithes,  and  particularly  of  agktt 
in  the  contem-     Ml  ^cdd  ot  xht  lambs  and  wool  from  ewes  and  odier  aheej^  dmrged  to 
5?*^  dt*^*to  ^  betti  fraudiilently  driven  off  the  defendant's  farm,  iid  to  faavo  laifibed  and  been 
mot^^h^  fed   shorn  iii  other  placfes  not  liable  to.  tithe. 

in  one  parish  to      The  plaintifis  were  lessees  of  the  prebendaries  of  StoWein  LindseyyiWkd  Ca^ 
another  place,     nyngham  cxtta  Stowe  in  Lincohishire. 

S^'hcaAf'and      "'^^^  defendant  was  ari  occupier  pf  a  farm  and. irtids  in  the  parish, 
lambing  leuons,      "^^^  ^^i  ^^^  ^^  usual  Statements  of  title  on  the  part  of  the  plaintifi;.  HA 
and  then  to  drive  df  Occupation  of  land  and  taking  and  non-render  of  titbeable  ntaiteivoii  the^ 
them  back  again  |ia!rt  of  tfie  defend&ht,  charged  him  with  fraud  in  having  kept  great  numbers  of: 
J***®***?^^*^*^  ewes  and  other  sheep  on  hrs  said  farm'  and  laiids  in  Nonnanby.  until  they  were 
faihc'^MriA  ^  ^^^y  ^  ^^^^  ^!^  ^  shorn;  and  that  he  then  drove  them  off  from  hi6  wH 
where  they  were  fstiti  and  li^dfl(  in  Normaoiby  (a  township  of  the  piarisl^  within  which  the  pbdn- 
depastured.        tifis  claim^  (he  tithes)  into  aiti  adjoining  paxish  to  a  farm  which  .he  held  wifA 
his  most  ma-  o^Ccupied  there,  called  tdates,  and  whici  waS  aHfiged  to  be  tithe-free^--thai 
^idiM^t^    he  there  kept  his  said  sheep  until  the.ewes  had  dromred  th^ir  lambs,  and  until  the 
«U  the  e^ence  Other  shieep  had  been  shorn ; — that  he  then  drove  tnem  back  with  the  lambs,  and 
intended  to  be    k6pt  and  depastured  them'  on  his  said  farm  aad  lands  in  Nonnanby  idfiite^ 
relied  on  at  tl»  ^^^  withotit  paying  to  the  plaintiffs  the  tithe  of  such  lambs,  or  of  suiC)ilWooU<— - 
be^^^on    *^*  the  defendant  purposely  and  designedly  drove  the  said  sheep^  ewes,  &ei  <ittt* 
«ome  allegadon  ^  Norttafd}y  aforesaid^  to  lamb  and  be  shgrii  in  the  adjoining  par»h).t6  d^frai^ 
distinctly  put  on  the  plaintiffs  of  the  tithe  of  lamb,  an^  wogl;— :9gud  jthat  he  refua^  .to  vaakeiib . 
t^e  record,  of     th^laioitiffs  any  cotfipensation  for  the  value  of  such  tithes.  :..,•♦ 

u  tiSSrt^'to^*      The  deffendaiit  ih  hi^  answer  admitted  the  plaintiffs'  tide  g^ajly,  bui,  d«fc 
4rapport,  or        >^  ^^  ^g^^  ^  ^^  particular  tithes  sought,  excepting  ffxt  th^  i|giiytfn(»jiitaj^^ 
otherwise  it  will  certafh  sheep,  in  the  answer  iafber  mentioned,  and  other  titbeable  xa^iJf&t^  ^4|B0rJ 
not  be  admitted  edto  be  covered  by  wiorftwe^.     The  answer  then  staled  tba^  theM^Swi&i^; 
^theheanng.  ^^^  ^^^  some  years  past,  occupied,  and  enjoyed,  and  resided  ujMPin^ar  earl^^: 
dedaradlmby  *  f^rnk  Called  Coates,  which  Was  tithe-free,  consisting  of  about  eight  hundisecl:. 
the  defendant     acires,  notsituated  in  any  pf  thetownshite  hable  to  pay  tithe  to  theplaioMfl^lsro. 
that «  he  would  miles  distant  fVom  that  part  of  the  lands  occupied  by  defendant^  "^OilpBi^/^^lft^x 
cndeavow  to      wiere  diefaVmbu]ldin|ps  of  defendant  were  situate,.and  wher^  die  defends^  d^K  - 
S^^ners       pcoitured  his  sheep ;  and  he  alleged  that  he  had,  for  six  years  then  last  p^.^aJM* « 
aom  getting       pi^d  in  £he  said  township  of  Normanby,  on  his  own  account,  and  stilibe ^yiftfe  * 
thor  tithes/'      fatnis  and  lands  containing  d50acres  or  thereabouts,  and  had,  for  twoyeaiifc|^eil,«, 
"^vv^^^       last' past,  held  anodier  fami  within  the  toWnship  of  Normanbyi  c^Wttisiyt  ^« 
'Sie  pUinS'Sd  *^^"^  ^^^  »<^es»  ^.*  tad  not,  during  any  .part  of  die  six  years  Oiem  lyrt  jgii%»!x 
not,  in  his  bill,    resided  cm  any  part  of  such  farm  andlands  situate  at  Nonuanbl^  tituC  ^.C^m^IP^'  - 
charged  sudide-  air  befbre  mentioned.     He  then  stated  that  he,  in  each  and  ey&r^jf&i^^mf^ix 
cl«»*^^^^^  the  respective  times  last  aforesaid,  had  and  kept  on  his  s4^  far^  ca^lpMU; 
ti^'defendant    ***^  numbef  of  cowls  as  Was  mentioned  in  the  schedule,  and  no  motf^fgi^i: 
A  custom  that  Which  hhd  produced  such  number  of  calves,  and  had  yielded  tobimsuc]^qlifdij|)af 
the  Und^owner   tity  of  milk  as  there  set  foTth<i ,  He  also  pleaded  a  rAodiu  of  2\d.  iof  ^Sf^S^^^t^ 
should  take  tiie  having  a  calf,  in  lieu  of  the  tidies  of  calves  and  milk ;  and  1  \fl.  iflr  6Je/^]^ij!)l^ 
Ive  ^t^Umhi  COW  having  nb  cAlf,  iti  lieu  of  the  tithes  of  milk:  such  two^t  inenKiottfMl  J?si>^-»^ 
udTUie  tithe-     metits  beiiig  respectively  in  heu  and  satisfaction  for  all  tilHes  of  j^j/feJiMlK- 
owner  the  next  ntHk  arising,  &ci  yearly  and  every  year  witliin  tl^e  said  (ownshij^  ojlgjljiyty^ 
best,  held  bad.    ^jr';  and  alito  that  frofrt*  tiriie,  &c.  a  custom  had' prevailed .  within  thj|^  toii9^.v 
^to*VX~  shm'of  Normanby' for  die  oWner  of  die' tithes  for  Ae  time  bei^g  jp  afcijir i  ^ 
heldtaT  ^^^  accflpi  the  tithes  of  lambk  dropped  in  the  said  township,  jft  ioah%|tfej)|^, 

IdWiiig,  that  18  td  say: — *  on  the  3d  day  of  old  May,  in  eadi  an4  ev/erM^fj;^;. 
the  owner  ofstrch  lands  hadi  l>een  accustomed  to  tkke  die  twdbeiitoiiftdn^^  »^ 
ly  ten;  and  the  tithiny^-man  or  owner  pf  the  tithes.. the  diird  .bfi^r '.^  llmtt&f 
fl^  wfilHI  laxdbs  s6  di^pped  in  th^  said  tdwtiship 'of  N'orniaiibyi^bj^Bi^ 
alivays  been  ready  and  willing  to'  set  qat  ^xiiiust  for  jjl wnt, j|Ry ;MIF  fffe  > 
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«M«ite  yoporifaiiiy  tl  die  tiine  and  in  the  manner  last  aforesaid;  aldiotii^ 
(ne  admkfed)  he^Md,  for  one  or  two  years,  and  not^more,  to  avoid  litigatioB, 
and  for  no  oAxat  reason,  pemitced  the  plaintiiF(Hall)  to  receive  and  take  the 
tithe  of  kmba  as  aforesaid  in  the  month  of  August,  insisting,  nevertheless,  on 
set  forth*  He  dien  set  up  a  modus  ofthree  farthings  for  every  sheep 
had  died  within  Ae  said  township  in  each  year ;  and  the  like  sum  for  every 
vsnovcd  OQt  of  the  townshipafter  Candlemas  in  each  year,  and  without  b^ 
ing  shorn,  in  lien  of  the  tithes  of  wool  of  such  sheep  so  dying  or  being  remov- 
ed. The  answer  then  stated  that  the  defendant  resided  at  Coates,  about  two 
ndea  from  that  part  of  the  farm  and  lands  occupied  by  him  in  Normanby,  where 
his  form  hoildifigs  were  situate,  and  where  his  sheep  were  depastured;  and 
that  audi  sheep  only  as  were  in  diat  behalf  specified  in  the  schedule,  and  which 
had  prodnced  such  quantity  of  wool,  and  of  the  value  as  is  there  mentioned| 
had  been  dbom  in  each  and  every  year  within  the  said  township  of  Norman« 
hy,  sinee  the  plaintift  became  entided  to  the  tithes  thereof;  but  that  all  the 
odKr  sheep  of  the  defendant  had  been  fed  in  the  said  township  of  Norman- 
by during  the  aanetime,  and  had  been  removed  therefrom  to  me  defendant's 
htm  aa  Coates,  and  had  been  driven  bade  into  the  township  of  Norman- 
by at  certain  times  in  the  schedule  mentioned  and  specified,  and  not  other- 
wlse,  having  been  so  led,  removed,  and  driven  back  for  the  reasons  thereinaA 
tar  mentioned,  and  by  no  means  for  the  purpose,  or  with  the  design  or  intent 
to  defraad  the  pkintijf&  of  tithes  of  lambs  and  wool,  or  of  any  part  thereof  (re- 
ferring teHlie  achedule  for  die  number  of  sheep  and  ewes  so  removed  as  afore- 
anid,  and  die  qoantity  of  wool,and  the  number  of  lambs,  and  the  value  of  such 
iwfd  and  lamha  respectively);  and  he  stated  that  he  depastured  and  kept  his 
aheepdtviog  the  winter  on  winter-feed,  and  that  Normanby  was  not  sufficient- 
ly productive  for  their  noarishment  and  support  during  the  time  they  were 
f,  md  Aat  he  grew  no  tumipii  at  Normanby  aforesaid  or  early  artificial 
I  bttMhat  he  did  at  Coates ; — ^that  he  had  no  sheep-cots  at  Normanby,  and 
iholartheprotection  of  the  sheep  at  lambing-time  such  cots  were  set  at  Coates  on- 
iyt-'-tha*  die  grass  at  Normanby  was  much  more  fit  for  the  fodder  of  cattle  than 
for  tbefted  of  sheep,  and  was  therefore  made  use  of  by  him  for  the  former  pur- 
^;  idint  about  the  month  of  March,  it  becomes  necessary  to  clear  the  lands 
%  Ibr  the  purpose  of  taking  in  grazing  beasts,  such  lands  being 
belter  adapted  for  the  feed  of  beasts  than  for  that  of  sheep,  and  that  the 
die  said  lands  at  Normanby  were  fit  to  depasture  and  feed  the  sheep 
tnot  generally  until  the  months  of  May  and  June ;  that  a  consid- 
int  the  defendant's  sheep,  and  such  number  as  the  course  of  the 
of  defendant  enabled  him  to  keep  at  Normanby  at  the  shearing  time, 
sMppedte  the  said  township  of  Normanby : — and  that  the  defendant  never 
~  any  of  his  sheep  from  die  township  of  Normanby  for  any  or  either 
the  bill  mentioned,  but  as  aforesaid.  He  then  pleaded  a  mo- 
f#.  for  every  sow  which  had  pigged  in  Lent,  in  lieu  of  the  tithe  of  the 
sow;  and  diat  it  had  been  the  immemorial  custom  within  the  said 
ef  Normanby,  for  the  owner  of  the  tithes  for  the  time  being  to  receive 
^  tithes  of  the  piga  of  all  sows  which  had  not  pigged  in  Lent,  in  the 
er  as  before  stated  as  to  the  lambs:  and  a  modus  of  Id.  for  foals. 
Ohi  Ae  part  of  the  plaintiflfs»  a  witness  deposed  to  the  following  facts,  which 
verf  particularly  adverted  to  by  the  Lord  Chief  Baron  in  delivering 
jodyaeM^  as  being  conclusive  evidence  of  constructive  fraud  in  equity. 

Be  ntMed  that  he  waa  and  had  been  collector  of  the  dthes  for  about  six 
wiNr;  that  in  the  year  I81i9,  the  defendant  kept  about  one  hundred  ewes  on 
wm  hisids  m  Normanby,  and  diat  they  aD  lambed  there  that  year;  that  the 
difliBduttf  lefoaed.to  pay  the  tithe  of  aD  aoch  lambs  as  were  lambed  before 
Imtih  day  in  that  year,  alleging,  that  as  he  wj&  then  tenant  to  the  then  owners 
of  a»  tithea  arising  within  the  several  townships  of  Normanby,  Stowe, 
fllMtliHi  aadBnms^,  which  tenancy  did,  not  expire  undl  Lady-day,  1812,     , 
he  SRBea«cidedf  m  wiA  tenant,  to  the  dthes  of  such  Iambs  as  were  lambed^^ 
beiMe  fhat  tine;  that  dke  defendant  offered  to  pay  dtheS  fbr  such  lanoibs  ^*' 
were  hMbed  after  Lady-day  in  that  year,  but  that  the  plaindfis  refosed  to 
vo£.  n.  3  o  receive 


follow^  ,by  the  paymeot  of  the  two  capoos  and  a  dheeae  %p  t|ie  ^vkjkr  of  0t. 
Niclioks  yearly,  as  tar  back  as  the  middle  of  the  i7th  century,  by  meaqs  pf 
entries  in  the  vicar's  books  of  receipts  for  the  Cramlington  tithes ;  and  it  was 
proved  that  the  ancestor  of  Sir  Matthew  White  Ridley  had  purchased  the 
Cramlington  estate,  and  the  tithes  in  question,  of  one  Lawson,  a  descendant 
of  the  Lawson  mentioned  in  the  inquisition  post  mortem^  subject  to  this  pay- 
ment to  the  vicar. 

It  was  then  proved,  that  in  modem  times  a  pecuniary  composition  had  been 
paid  to  the  vicar,  in  lieu  of  the  capons  and  cheese;  and  that  Sir  M.  W.  Ridley 
and  his  ancestors  had  always  found  and  presented  a  curate  to  the  chapelry,  and 
had  enjoyed  th^  chapel  garth,  and  repaired  the  chancel. 

The  plaintiff's  counsel  then  produced  in  evidence  many  old  leases  by 
the  Lawsons,  under  whom  the  plaintiffs  derived  title,  of  as  early  a  date  as  the 
reign  of  Charles  2 ;  and  also  a  grant  from  a  former  owner  of  the  manor  of 
the  small  tithes  of  the  only  other  estate  within  the  manor,  except  those  of 
plaintiff  and  defendant,  to  the  ancestor  of  A.  M.  L.  de  Cardonndl,  the  pre^ 
seat  owner  of  that  estate.  They  then  proved  the  conveyance  from  the  Law- 
sons  to  Sir  Matthew  White,  the  ancestor  of  the  testator  Sir  M.  W.  Ridley, 
and  by  steward's  books  and  receipts,  proved  the  actual  perception  of  the  hay 
and  small  tithes  of  every  part  of  the  defendant's  estate,  down  to  the  time  oif 
the  subtraction  mentioned  in  the  t>iU.  The  occupation  of  the  lands  and  ^le 
subtraction  of  tithes  by  the  defendants  w]as  admitted  by  the  answer. 

The  only  evide^ce  produced  on  the  part  of  the  defendants  to  rebut  the  case 
m^de  by  the  plaintiff,  consisted  pf  a  conveyance  to  an  ancestor  of  the  de&n^f^^ 
Storey,  in  the  year  1736,  pf  the  manor  of  Cramlington,  and  other  manors,  in 
which  conveyance  weire  contained  general  word^  comprising  tithes:  bnjt  no 
evidence  )vas  adduce^  pf  any  perception  pf  such  tithes,  on  the  part  of  the  de- 
fendant. 

ypon  this  evidence  the  principal  questions  which  arose  were — 1.  Wbelber 
the  composition  real,  or  grant  of  the  tithes  by  the  vic^f  to  the  owner  of  itys 
manor,  had  any  legal  effect ;  and,  %.  Whether  the  plaintif&  had  made  put  a 
sufficient  case  to  entitle  them  to  the  benefit  of  it. 

Mr«  Fanblanque  and  Mr.  Farrer^  for  plaintiQs. — ^This  cpmposition  real,  or 
g/rant,  wa^  a  conveyance  by  the  vicar,  rector,  patron,  and  ordimury,  of  the  titles 
and  ecdl^iastical  profits  enjoyed  by  the  vicar  pf  St.  Nicholas,  Newcaatltf  ift 
that  part  of  his  parish  which  lay  within  the  manor  of  Cramlington,  to  be  taken 
and  ei^oyed  by  Thomas  a  Cramlington  and  his  heirs,  for  the  consideration 
mentioned  in  the  copy  of  that  instrument,  which  has  been  given  in  evidence. 
Previously  to  the  disabling  statutes  of  1  Eliz.  and  13  Eliz.  a  parson,  vicar,  or 
other  ecclesiastical  incumbent,  "  concurrentibtts  its  qui  jure  requiruntur^^  coul4 
convey  or  charge  the  hereditaments  he  held  in  right  of  his  churc}i  (1).  The 
word  **  tithes"  in  sect  3  of  13. Eliz.  shews,  that  in  passing  the  act  the  mischief 
of  ecclesiastical  persons  granting  their  tithes  for  estates  in  fee,  or  for  life,  was 
in  contemplation.  This  power  of  alienating  tithes,  and  other  ecclesiastical 
property,  was  the  origin  of  those  special  cases  in  which  tithes  might  be  vested 
in  laymen,  as  in  the  cases  of  Pigot  v.  Hertif  and  Boocker  v.  Rogers  {ft),  and 
Phillips  V.  Prytherick  (3).  A  layman,  it  is  true,  was  said  not  to  be  capable  of 
tithes :  but  this  supposed  incapacity  arose  not  from  the  nature  of  the  property, 
but  because  there  was  no  court  in  which  he  could  sue  for  them  as  tithes,  tie' 
was,  however,  permitted  to  sue  for  them  as  a  temporal  profit  apprendre  by  the 
description  of  tne  tenth  shock  (decima  garha)  instead  of  decinuts  garbarvim  ; 
and  Lord  Coke  says,  he  might  sue  in  the  Ecclesiastical  Court.  '  When  ^ 
grant  to  Thomas  Lawson  was  made  in  27  Hen.  8,  he  could  not  then,  it  must 
be  admitted,  sue  for  the  tithes  eo  nomine ;  but  he  might  have  sued  for  them 
in  the  common  law  courts,  as  the  tenth  cock  of  hay,  the  t^ith  lamb,  &c.  llie 
tithes  vested  in  him,  and  did  not  merge  in  the  land,  or  become  extinct.  The 
transaction  was,  in  &ct,  a  grant,  giving  a  right  to  the  enjoyment  in  pernancy, 
and  did  not  operate  as  a  discharge  oi  the  land  fiom  tithes.    The  grantefe 

'  heii 

(1)  Co.  Litt  44,  a.  Ut,  sect  528,  648.  S  R«p.  45.  1  RolL  Rep.  S.  Ml*,  yoL  1,  119. ' 

(if)  CiM  in  the  Bbhop  6f  WhtehtUr^s  caie.  (S)  pte/,  Add. 
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h^QM^l/fni^ ^^^  ^atmct,  for  titb^  m coUat^n^  fo  t^f  V^fli  pd  f S^9* 
^  1^  tdcen  upon  it,  but  not  Usnii^  out  of  the  %d ;  ap4  they  ^x^  w$  f  "^T 
eitii^islied  by  unitv  of  ponsessioQ,  nor  by  a  release  qf  all  right  to  tbe  Jand^  ** 

Lincotnv,  Cooper  (l\  H^ndc  v.  Perkins  (Z),  and  Wichham  v.  Cooler. 

Tbe  foUowipg  propo9ition3  lure  deducible  from  the  cases  lyhich  nave  be^n 
cited : — L  That  m  a  special  case,  even  before  the  statute  of  Hen.  8  (3),  ^  lay? 
ipaa  was  capable  of  titiies  at  common  law.  2.  That  be  mi^bt  sq^  fqr  tbem  - 
even  in  tbe  clcclesiastical  Court.  3.  That  to  support  his  title«  ttie  court  WQul4 
presume  that  th^  owner  of  the  manor  was  on^infJly  seised  of  all  tb^  Wds 
constitutiDg  the  manor.  4.  That  the  tithes  were  seyerable  from  the  manor  ox 
laud  of  Y?hich  the  tithes  vf^ie  granted,  as  in  Phillips  y.  Prythertci  (4).  5.  Tba( 
Wsuch  composition  or  other  lawful  means,  the  lord  or  owner  djd  not  merely 
discharge  his  lands  from  the  payment  of^  tithes,  ^ut  the  tithes  continued  col- 
lateral to,  f^nd  distinct  from,  the  land,  and  were  grantahle,  or  capable  of  being 
rested  by  the  lord  or  owner,  afte^  he  bad  fflienated  tbe  manor  or  land*  6. 
Ifliat'teqancies,  or  parcels  of  tbe  manor  or  lands,  might  afterward^  be  grc^(ec( 
out ;  and  that  those  tenancies  were  grfmtable,  with  a  reservation  of  tbe  titl^ 
l^  the  lord  or  owner  of  the  land. 

Although  the  original  grantee  in  tbi§  case  could  fiot  9U9  for  (be  titbe$ 
at  the  date  of  tbe  grant,  yet  the  powfx  of  suing  for  tithes  in  the  spiritual  courf 
was  giveb  bim  by  32  Hen.  8,  c.  7,  five  yf^  subseqi:^ent  to  the  granL  tli9 
titbea  baving  been  once  granted,  and  being  a  possession  distinct  from  the  Wdy 
an4  npf  being  a  parcel  of  or  issuing  out  of  a  manor  (altho.vigih  they  mi^t  09 
appurtenant  to  the  iQf^or),  hecaniie  alienable  as  any  otner  iz^coxporef^  ififi^ 
^Caments. 

Hr.  -^g^  and  Mr.  Megisfopi  for  the  defendants. — In  a  suit  prefbpced  by  f 
bmoaan»  tor  payment  of  tithes,,  lon^  possession  by  himself,  and  ttio^e  u^4l^ 
whom  be  claims,  is  npt  sufficient;  pf  itself,  to  constitute  the  neces^y  eyid.ence 
Qf  title ;  but  a  lawful  commencement  of  that  possession  must  be  shewn.  The 
Qcpnsel  for  the  plaintiffs,  aware  of  this  rule,  have  pi^oduced,  as  the  origm  ojT  ' 
thi^  title,  the  grant  of  1536.  This  grant,  Ijuoweyer,  must  have  been  invalid, 
^t  common  law,  before  tbe  stat.  32  Hen.  8,  c.  7,  a  layman  w^  incapable  of  i^Oi 
ce^t,  oir,  as  it  is  expr^sed,  pernancy  of  tithes ;  except  in  the  caae&  of  the  Kiuf^ 
bis  patentee,  aiid  ^e  tenant  of  an  ecclesiastic  (5) ;  a^d  this  grant  w^  9V^de 
fi>ur  years  before  this  statute;  the  grai^  appears  to  have  wfeji  a  hyman^ 
and  it  is,  in  its  terms,  ^  grant  oiT  tjlhes  in  pernancy.  But  suppoiyng  gucn  ^ 
grant  migbt  have  ^en  made,  it  could  only  nave  been  made  by  a  rector;  na 
instanc^  has  ever  occurred  of  a  vkar  being  allowed  to  alienate  tba  tithe^i  91^ 
which  be  has  been  endowed,  ai^  besides  there  i^  no  evidence  to  prove  that  the 
grant  in  tbe  present  ca^e  wa^  made  with  the  consent  of  tbe  necessary  pt^i[tie^ 
The  bn}y  evidence  of  tbe  gr^  which  h(is  beep  produced,  is  a  copy  of  the  m- 
Btrumen^  and  that  is  attempt^  to  be  confirmed  oy  an  inq^^isitionjK^^^nMr^i^; 
but  that  is  very  questionable  evidence^  such  inquisitions  having  b^n  h^  genprajl 
taken  ex  parte.  No  evidence  ha^  been  produced  of  the  persons,  upder  whom, 
tbe  plmntifi!  claims*  having  a  derivative,  title  from  the  grantee^  or  of  tbe^ 
haying  fulfiUed  ttie  conditipps  of  the  grant,  by  providing  a  priest:  the  inmu;* 
sition  merely  shews  that  Thomas  Xawson  was  entitled ;  but  there  isf  nothing^ 
to  proye  any  transmission,  pf^  interest  from  Thomas  a  Cramlington,  to  wtiiop]^ 
tbe  grant  Was  made,  to  l^hoi^as  Lawson.  The  defendi^j  on  the  oA^r  ^^xAf 
have  shewn  a  conveyanpe  of  the  mai^or  an4  tithes  to  Storey. 

Mr.  Fonblanque  i^  reply. — ^l^very  presumption  will  be  made  in  support  of 
a  g^ant  under  which  there  ha^  been  such  long  and  continued  eiiiioyment. 
Supposing  the  grant  to  have  been  legal^  it  is  quite  clear,  from  me.  casea  , 
already  ated,  that  the  tithes  might  be  held  distinct  ficom  the  manor ;  and/ 
tberefibre,  the  conveyance  of  the  manor  to  Sto];ey  provea  nothing^  uijjesa. 
coupled  with  a  perception  of  the  tithes.  ,  Lokd 
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1)  1  tfcon.  243.  mie,  toI.  1,  IQO.  43.  ante,  to].  1,  119.     Pigift  ▼.  Henm,  anie^ 

f)  Jnte,  vol.  1,  981.  vol.  i,  1S5.  TriUope  t.  Jamst,  Pollexfen,  623.' 

n)  S3  H«n.  8,  6  7;  .  Mie,  vbU  1,  532.  TTmAlderwimmd^Biirgnm 

(H)  IjlM  Blfbop  9iWhehe9Uf^§  cue.  2  Rep. 
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1819.  Iioftt)  Chwp  Bahok.— ThiB  is  a  bifl  fikd  by  Sir  MiidtheW  WI4teRil]|^|[.^ 

ftjDLST        Dr.  Ridley,  for  an  aocoont  of  all  tithes,  except  those  of  corn  and  grain,  ;tak^ 
*'  by  the  defendants  from  lands  within  the  manor  of  Cramlingtooy  in  the  coupjtjr 

of  York,  which  is  within  a  part  of  the  parish  of  St.  Nicholas,  in  Newcastle. 
Mr.  Storey,  one  of  the  defendants,  sets  up  a  claim  to  the  manor  and  to  the 
tithes  in  question;  but  he  offers  no  evidence  in  support  of  his  claim,  but  a  con- 
veyance, made  in  the  year  1736,  in  which  the  manor  of  Cramlington  and.btlter 
manors  are  conveyed  with  general  words,  comprising  tithes  at  large ;  but  t;hw 
proves  very  little  indeed,  without  any  evidence  of  perception  under  the  coii- 
veyance.     The  principal  question  in  ^e  cause  is  rather  a  singular  one;  at  least 
.  to  me  it  is  so,  as  I  do  not  recollect  any  other  under  exactly  the  same  circum- 
stances.    It  depends,  however,  on  a  very  simple  point.     The  plaintiffs  claim 
as  purchasers  from  the  vicar  of  Newcastle.     That  the  vicar  of  Newcastle  was 
originally  endowed  with  the  tithes  in  question,  seems,  I  think)  sufficiently 
dear  from  the  evidence,    lie  continued  to  be  so  entitled  until  the  year'l^S6, 
at  which  time  a  transaction  appears  to  have  taken  place  between  him  and  another 
person,  which  is  called  by  the  heading  of  the  paper  adduced  in  evidence  a  cbm- 
positicm  real.     This  transaction  wss  an  agreement  between  the  vicar  and, « 
person  named  Thomas  a  Crasidiogtoni  Ij^  wjbich,  in  consideration  of  Thom^u  a 
Cramlington  providing  a  priest  to  do  all  jthe  .service  belonging  to  the  chapel  of 
Cramlington,  and  paymg  two  csjpons  and  a  cheese  annually  to  the  vicar,  the 
vicar  ^ves  to  Thomas  a  Craijaliflgtoii  aU  the  tithes  which  were  due  to  the  vicar ; 
that  is  to  say,  all  the  tithes,  excepting  corn  and  grain.     This  contract,  I'thiok, 
has  been  sufficiently  proved. — Another  paper  is  dien  produced,  which  is  a  copy 
of  an  inquisition,  pasi  mortem  of  Thomas  Lawson,  who  succeeded  Thomas  k 
Cramlington  in  his  possessions  at  Cramlington,  by  which  it  appears,  that  this 
composition  real,  as  it  has  been  termed,  was  considered  as  in  force  at  diat  time, 
namfily,  in  the  17  Jac.  1«.   I'his  instrument  clearly  acknowledges  thje  e^is^- 
ence  of  the  composition  real,  or,  as  it  has  been  more  properly  describeq>  grant ; 
and  w«  muirt,  theiee£ore,  consider  it  as  poved,  that  it  existed  in  the  17  Jac.  1 ; 
and  that  the  party  who  claimed  under  it,  took  the  tithes  at  the  time  it  was  re- 
lumed.'—Now,  with  respect  to  the  law,  as  it  applies  to  this  subject,  there  is  no 
doubt  that,  at  common  law,  a  layman  was  not  capable  of  the  pernancy  of  titfie^, 
except  in  special  cases,  which  special  cases  it  is  not  necessary  to  mention  now: 
but  I  take  it  to  be  equally  clear  that  ^  layman  was  capable  of  taking  a  dis- 
charge of  tithes  by 'means  of  a  composition  made  by  the  rector  or  vicar,  with 
the^coDsentof  the  patron  and  ordinary,  so  that  although  he  could  :Kipt{Mm 
tithes  in  pernancy,  he  might  claim  to  hold  his  land  discharged  from  thim. 
Many  cases  were  cited  in  argument,  in  support  of  this  proposition ;  and  itjs 
not  necessary  now  to  refer  to  ^em.     This  was  the  law  before  tM  ^^  H^. 
9;  so  .that  although  Thomas  a  Cramlington  could  not,  under  this  contract, 
take  the  tithes  in  pernancy;  yet  the  instrument,  beyond  all  doubt,  had  a  legal 
operation  to  discharge  his  land  from  the  payment  of  them,  but  it  gave  him 
no  power  to  recover  them.     The  statute  of  32  Hen.  8,  was  then  paased, 
which  gave  to  a  layman  that  which  the  common  law  refused  him,  namely,. a 
right  to  sue  for  and  recover  his  tithes.     One  of  the  great  difficulties  which  oc- 
curred to  laymen  having  .tithes,  arose  from  the  circumstance  of  their  havi^ 
no  remedy  for  them.    The  common  law  did  not  give  any  action  for  tithes; 
and  the  ecdesias^cal  courts  never  suffered  a  layman  to  sue  for  them,  e^q^ptrin 
a»sfi»^  whii^.bav«  bfien  mfntipned'.    The  act  of  parliament,,  howe.y^^pf 
.92  Hen.  8,  gave  a  layman' a  title  to  tithes  in  pernaiiiicy,  by  en8j^lii)g^  jwn 
to  maintam  a  suit  for  them  in  the  ecc^ttuastical. courts. — Let  us  now  see  what 
have  been  the  transactions  m  t^e  present  ca^»  from,  that  time  to  the  present. 
The  plaintiffs  in  this  suit,  and  those  under  whom  they  claim,  have,  beyond  all 
doubt,  been  in  thelaettral  f)6rceptib]i  from  th^d^ehdantsthemselvesi  and  tfiose 
,4pdetf  wbom  ihey  claim,  of  aH  the  tithi^  demanded  by  this  bilW  ''^^H^r^ 
l^fB  no  interruption  in  the  ei^c^ment,  nor  any  dj^spute  on  ^e;si\l^^^  until 
,lbe.rafuaal  by  the  defendauts  to  account,  which  has'  occasioned  the  present 
.  suit.     So.  that,  as  far  as  living. memory  can  go,  and  as  far,  indeed,  as  written 
(fvid^n^e '  can.  well  shiw^  from  sil  time  in  fact  that  evidence  tan  ffec^  tte 

plamti& 


TITHE  CASES. 

l^idnttfi,  and  those  under  whom  they  clainii  havef  been  in  the  dear 
jnited  perception  of  the  tithes.    But  it  has  been  urged,  that  although  this  con- 
tract appears  to  have  been  made  between  the  vicar  and  Thomas  a  Cramling- 
ton»  in  1536;  yet  it  does  not  appear  that  the  ordinary  and  patron  ever  gave 
it  their  consent;  whfch  is  certainly  true :  but,  ailer  all  this  usage  and  constant 
perception,  I  cannot  sufier  the  present  defendants,  who  have  always  paid  the 
tithes  themselves,'  to  say,  that  every  thing  was  not  done  in  this  case  which  was 
requisite;  nor  do  I  apprehend  it  to  be  necessary,  in  all  cases,  when  a'comp<^ 
aition  real  is  set  up,  to  prove  the  consent  of  the  patron  and  ordinary.    '  It  may 
be  inferred  from  other  facts  and  circumstances  (I),     Although  there  has  been 
of  late  a  very  respectable  opinion  against  it,  I  perfectly  agree  in  the  doctrine, 
which  I  conceive  to  be  clearly  established,  that  there  must  be  some  written 
evidence  of  a  composition  real  (2).     That  evidence  I  have  here  in  the  written 
instrument  which  has  been  put  in;  which  is  sufficient  to  shew  that  a  compoH^ 
tion  real  was  entered  into.     In  addition  to  that,  I  have  evidence  of  percep'ttdh 
from  the  time  of  Hen.  8  to  the  present  moment.     This  compels  me  to  belief 
and  presume  that  all  the  necessary  consents  were  given.     But  even  if  it  bttfl 
been  necessary,  which  I  do  not  conceive  it  to  have  been,  to  presume  that  thlr 
composition  real  was  made  subsequently  to  S2  Hen.  8, 1  should  have  felt  my- 
self bound,  in  this  case,  where  all  the  perception  has  been  adverse  to  the  (^ 
fendants,  and  in  fiivour  of  the  plaintiffs,  to  presume  that  this  composition  feU 
had  been  re-executed  and  re-assented  to  after  that  time.    It  is  clear  that  it  wib 
done  before  the  restraining  statute  of  Queen  Elizabeth. — Under  all  these  cif- 
eumstances,  although  the  case  is  not  one  of  ordinary  ocemrrence,  the  prihcipie 
of  law  as  applied  to  it  seems  to  be  perfectly  clear;  and  I  am  of  opinion  that 
die  pluntifi*  is  entided  to  a  decree  for  an  account. — I  do  not  think  that  costs 
ought  to  be  given,  because  it  is,  as  agreed  on  all  sides,  a  perfectly  singular 
case:  I  shall,  therefore,  give  no  costs  up  to  this  time,  and  shaU  reserve  the 
oonaideration  of  the  costs 'of  all  subsequent  proceedings. 

Decree  for  the  plaintiffs  without  costs.  * 


(1)  See  Saiobriige  t.  BenUm,  S  Anst  373.  (2) 

jtnU,  p.  400.  827. 
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An  answer, 
•tating  •  tender 
made»  of  the 
value  of  the 
tithes  before 
suit,' will  not 
save  the  costs, 
anless  the  fact 
of  the  tender 
having  been 
made  be  actual* 
lypiofed. 


AL  69  Geo.  a  1818.    In  Cane  1  .i 

Milues  ¥.  Davison.    [3  Mad.  374.] 

THIS  was  a  bUl  for  the  recovery  of  tithes.  The  defendant,  by  hit  anaw^, 
admitted  lie  had  at  one  time  refused  to  pay,  but  said  that  beifbre  the  bill 
was  filed  he  ofifered  to  pity  what  was  claimed. — ^The  only  question  mad*  Mm 
as  to  costs. ' 

Mr.  Cooper^  for  the  defendant,  contended,  that  having  offered  to.pay  tke 
tithea  before  the  bill  was  filed,  the  defendant  ought  not  to  pay  the  coats. 

Mr.  Belif  cmUra,  ., . 

The  Vics^Chancbilor. — If  you  had  distinctly  stated  in  the  answeiv  and 
proved,  that  previous  to  the  bill  being  filed  you  had  rendered  an  aecdbnt'Of 
the  tithes  due;  your  readiness  to  correct  the  account  if  wrong;  and  that  you 
were  ready  to  pay  what  was  due;  or,  if  afler  the  bill  filed,  you  had  tendei^ad 
what  was  due,  and  the*  costs  of  the  suit  up  to  the  time  of  the  tender,  afid 
poved  such  tender  of  tithes  and  costs,  1  should  not  make  you  pay  costs.  Tliis 
nas  not  been  done.  Merely  stating  a  tender  in^the  answer  b  not  suffieienC'to 
save  costs;  it  must  be  proved.  '  ^  •    ' 

M.  59  Geo.  3.  1818.    C.P. 

Gansan  r.  Welk.    [8  Taunt.  542.]  ,. 

npHIS  was  an  action  brought  by  the  plaintiff;  who  had  contracted  wkh  the  a  layodn,  let- 
-'*  rector  of  a  parish  for  the  tithea  of  certain  closes  for  one  year,  against  the  see  of  the  dthea 

defendaitt.  of  certain  doses, 

.     whidi  the  ree> 

tor  lets  by  anctka  in  separate  lots  every  year,  shews  a  sufllcient  title  to  enable  him  to  recover  on  the  staL  2  ft  3 

B4. 6,  for  not  setting  out  the  tithes,  if  he  proves  that  payment  for  tithes  was  made  to  him,  in  a  fbrmer  year.  P§r 

Bdim,  C.  J.  tdNUiPrim. 
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ieSstkimt,  who  w«a  the  occupier  of  the  doses,  for  not  settioB  ouf  the  tithai* 
Upon  the  trial  of  this  cavse  biefore  Djillas,  C.  J.,  at  Ae  Norfolk  SammeraiH 
sizesi  1818,  it  was  proved  that  tjiie  defendant  had,  in  a  preceding  year»  paid  a 
composition  for  tithes  to  the  phuntiiF;  but  it  also  appeared^  that  the  r«ctor  of 
the  parish  was  in  the  habit  of  annually  setting  up  to  sale  by  auction,  in  several 
lots,  th.e  tithes  of  every  separate  close  in  his  parish.  For  the  defmdant,  it  wa« 
objected  that  the  plaintiff  did  not  shew  a  sufficient  title  to  the  tithes  to  enable 
him  to  recover,  unless  he  derived  it  from  the  rector  by  some  instrument  ii| 
writing:  but  Dallas,  C.  J.,  referring  to  the  case  of  Hartridge  v<  Gibbs(l)^ 
held  that  it  was  sufficient  proof  of  title,  that  the  defendant  had  paid  theplun* 
tiff  a  composition  for  tithe  in  a  preceding  year. 

After  verdict  for  the  plaintiff, 

Copley f  Seijt  now  moved  to  set  it  aside^  and  have  a  new  trial,  upon  the 
grpUhd,  ^amoiigst  others),  that  inasmuch  as  the  rector  was  proved  to  have  an- 
nually let  the  tithes  of  the  several  closes  in  his  parish  to  a  new  tenant,  and  no 
evidence  of  the  demise  to  the  plaintiff  in  tlie  year  in  question  was  produced, 
the  fact  of  payment  of  ^  composition  to  the  plaintiff  in  a  former  year  did  not 

S rove  the  plaintiff^s  title  to  the  ti^es  in  the  present  year.  The  case  cited  is 
istbguisluibley  because  there  the  plaintiff  was,  at  the  time  of  the  former  pay- 
ment tp  him,  in  possession  of  the  titbes  of  the  whole  parish,  whence  the  pre- 
sumption of  his  condnutng  title  might  well  arise;  but  not  so  here^  where  the 
tithes  were  divided  into  small  portions,  and  the  occupiers  were  continually 
changed. 

The  courti  however,  held,  that  as  this  point  had  not  been  made  at  tbe  trial,^ 
they  coiiH  not  now  entertaiii  it,  and 

Befnsed  the  rule, 

(1)  2  Selw.  N.  P.  1250,  5th  edit 

SittiDf^  after  M.  59  Geo.  3.  1819.    Scacc, 
JiBNMiyis.         Pe/cA,  Clerk;  T.  Do/^ofi  aud  others.    [6  Price,  232.    8  Price,  9.] 

Sem^  tlutATi-  ^TIHE  plaintiff,  vicar  of  North  C^ve  (Yoi]c),  claimed  by  this  biU  the  tithes  of. 
oriinotenddcd    X   cidves,  milk,  foals,  pigeons,  turnips,  and  agistment. 

^  **  The  defendants,  land  occupiers,  set  up  a  defence  of  moduses  olT  l^cf.  for 


Whereadefend-  every  cow  renewing  (1\  3i)d  Id,  for  every  cow  not  renewing,,  in  lien  of  the 
ant  in  a  tithe  tithes  of  calves  and  milk; — 2d.  for  every  foal;  and  Is.  for  every  dove-cote, 
esoie  monies  in  lieu  of  the  tithe  of  pigeons.  With  respect  to  tiirnips  and  agistment  they  in- 
yi^iietM^monv  *^^*^>  (den^ng  the  vicar's  r^ht,  and  that  he  had  ever  been  endowed  of  &qsd 
Ji  inadmissible,  perti^nl&t  tithes),  that  if  the  tithes  of  such  matters  were  payable  at  all,  tliey 
the  Couct  will  were  payidde  to  die  impropriate  rector,  who  was  entitled  to  4d.  a-monA  ftir 
give  theplaintiir  every  twenty  sheep  depastured  or  agisted  on  turnips  grown  on  lands  widiia  • 
^^S^de^  the  townabip  of  North  Cave,  siicb  sheep  belonging  to  strangers,  and  not  to  oc- 
4itik^  wiXttt  cupieni  of  the  said  hmda. 

tefere^ce  to  tl^i      in  consequence  of  the  last  defence,  the  bill  was  amended,  and  the  impnqiri- 
Rtult  of  the       ator  was  made  a  party  defendant,  who  stated^  in  hb  answer,  that  he  was  ea^ 

tilled  t&f  and  had  received  the  tithe,  as  aU^ed  by  the  other  defendants, 

The  questions  respecting  die  moduies,  depended  entirely  on  the  weight  (if 
ibe  evidence  adduced  in  support  of  them, 

Oq  the  part  of  the  plaintiff,  strong  parol  evidence  of  perception  was  veaS, 
and  several  terriers.  Amongst  the  former,  there  was  tke  evidence  of  tithe* 
asnten  and  coUectors,  who  ^posed  to  having  been,  for  a  long  time,  cottectors 
both  of  the  rectorial  and  vicarial  tithes,  and  .that  **  th^y  had  received  .tbe 
tithes^  of  hay,  corn,  wool,  and  lamb,  for  the  rector,  and  all  other  tithes,  includ- 
ing the  tithes  of  agistment  and  tumipat  for  the  vicar;  and  that  in  estiniadng  the 
respective  values  of  the  rectorial  and  vicari^  tithes  at  the  time  when  they 
agreed  to  rent  the  same,  they  considered  the  tidies  of  turnips  and  agistment 
aa  beiidg  vicarial  tithes,  and^at  such  vicarial  tithes  would  not  have.be^  wordi 
Ae  sum  at  which  diey  were  rented*  exclusive  of  die  tithes  of  agistment  and 
tpflBfa."  They  also  deposed,  **  that  the  rector  (Burton,  one  of  the  defendants)  ' 

h«a^ 

(1)  4i. coil laVingliaa  a  ealf  vrifMh  the  fw.    tkyngr.  Twrhomi^  iWfitt  194,  q^ 
P.S5I.  T  -^ 
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Ibd  expirMsly  ttated  that  lie  was  entitled  to.  the  tithe  of  lay,  com^  wopl^  tfnd 
lanibi  aod  that  he  did  not  profess  to  be  entitled  to;  any  other  tithes  within  the 
said  township/' 

The  plaintiff,  amongst  the  terriers  produced  by  him  in  evidence,  put  in  one 
of  1716,  wherein  the  tithe  of  turnips  was,  inter  alta,  mentioned  as  due  to  the 
vicar.  That  terrier,  however,  also  mentioned  wool  and  lamb  as  due  to. him.  Se- 
veral other  successive  terriers,  down  to  1770,  declared  the  vicar  to  be  entitled 
to  all  manner  of  tithes,  except  hay,  corn,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriator  offered 
no  evidence),  there  were  also  produced  certain  terriers,  somewhat  differing  from 
those  selected  on  the  part  of  the  vicar.  The  first  Was  without  date,  biit  signed 
by  a  former  vicar,  stating  the  vicar  to  be  entitled  to  **  tithe  throughout,  &c." 
(ihe townships  of  the  parish  now  in  question)  '*  of  pigs,  geese,  ducks,  turkeys, 
dove-cots,  orchards;  and  2d,  for  each  skep.  of  bees,  and  of  all  roots,  small 
seeds,  and  dowers;  item  5s.  per  acre  of  hemp  and  flax;  item"  (the  mtduses 
set  up),  with  the  addition  of  %b.  for  every  miU,  cum  muUt$  aim ;  the  last  dated 
in  1777,  oolv  enumerated  nearly  the  same  articles. 

*  The  parol  evidence  for  the  defendants  (which  consisted  of  the  depositions 
of  a  grreat  number  of  witnesses,  three  only  of  whom  were  not  occtipiers«  and 
therefore  alone  admissible,  one  of  which  latter  was  merely  the  person  Verifying 
the  authenticity  of  the  terriers)  went  to  deny  the  payment^  as  far  bade*  as  liv- 
ing memory,  of  tithe  of  agistment  and  turnips  to  the  vicar,  and  asserted  pay- 
ment of  both  those  tithes  to  the  impropriator  by  a  commutation  of  4if.  per 
scozB,  per  month,  for  sheep  fbd  or  agisted  on  turnips  grown  on  die  lands  in 
^esdon,  and  that  the  same  was  due  and  payable  therefore,  whether  belonmng 
to  parishioneift  or  inhabitants,  or  to  strangers,  who  did  not  pay  tithe  of  wo^  of 
siidi  sheep. 

On  this  evidence  it  was  contended  fbr  the  plaintiff,  that  having  established 
his  general  right,  he  was  entitled  to  a  decree  for  the  tithes  sought ;  for  th^t  as 
to  the  money-payments,  the  documentary  evidence  and  usage  shewed  they 
were  .  not  tnoduses^  but  merely  compositions  (instancing  the  payment  of  dh 
a-crop  for  rape  seed).  As  to  the  defence  of  title  in  the  impropriator,  that  (it 
Was  urged)  was  destroyed  both  by  the  evidence  of  the  terriers,  and  the  usage, 
none  having  been  offered,  either  documentary  or  parol,  of  the  alleged  right  of 
tibe  lay  rector,  of  sufficient  weight  to  oppose  successively  that  adduced  in  fa- 
vour of  the  vicar's  claim,  and  if  the  rector  were  not  clearly  shewn  to  be  enti- 
tled to  the  particular  tithes,  there  was,  as  to  them,  no  sort  of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  die  defendants,  that  the 
defence  was  proved,  or  at  least  so  far  rebutted  the  evidence  on  beiialf  of  the 
plaintifi^  as  that  they  would  be  entitled  to  issues. 

*  Martin  and  Roupell  for.  the  plaintiff. 

Duuncey,  Spranger^  and  Barber  for  the  defendants. 

Cur,  add),  vult. 

Richards,  Chief  Baron,  this  day  delivered  judgment* 

(Having  stated  the  parties  and  pleadings),  his  Lordship  first  took  up  the 
case  on  the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiff's  evidence  being  concluded^  the  Lord  Chief  Baron  observed, 
that  all  the  tithes,  turnips,  and  agistment,  in  question,  must  belong,  either  to 
the  vicar,  or  the  impropriator,  for  no  exemption  is  attempted  to  be  set  up;  the 
first  inquiry  therefore  will  be,  whether,  on  the  evidence,  they  were  shewn  to 
be  in  tiie  rector,  or  the  vicar?  Adverting  particularly  to  that  part  of  the  evi- 
dence which  has  been  stated  here,  his  Lordship  said  there  is  therefore 
proof  of  actual  perception  of  tithes  of  those  matters  by  the  plaintiff,  and 
the  rector  himself  does  not  affect  to  give  any  evidence  of  his  right,  in  sup- 
port of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a  ^question  depending  wholly  on 
the  proof  of  usage,  and  as  far  as  I  have  gone,  the  plaintiff  has  certainly  inade 
out  a  very,  unusually  strong  case  by  his  parol  evidence  alone,  and  one  which 
^yTffflH'i  exUaordinary  attention.  Then  he  produces  terriers  stating  him  to 
1ir«iititkd  to^dl  small  titlie%-^-«]i|iteis]¥  all|-«*^e3QoqpttDg;only  wiMiljnd  lamU 
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• 

defieodaotr  who  wm  die  oocupier  of  tlie  doiesy  tor  not  iettinff  oat  tha  tithai* 
Upon  t)>e  trial  of  tbb  cause  bjsfore  Diii.x. as,  C«  J.,  at  the  NorfiJk  Summer  aa-? 
wes,  1818^1  it  was  proved  that  the  defendant  had,  in  a  preceding  year,  paid  a 
composition  for  tithes  to  the  pbintiiF;  but  it  also  appeared,  diat  the  rector  of 
the  parish  was  in  the  habit  of  annuity  setting  up  to  sale  by  auction,  in  several 
lots,  thje  tithes  of  every  separate  close  in  his  parish.  For  the  defendant,  it  was 
ot^jected  that  the  plaintiff  did  not  shew  a  sumcient  title  to  the  tithes  to  enable 
him  to  recover,  unless  he  derived  it  from  the  rector  by  some  instrument  in 
writing:  but  Dailas,  C.  J.,  referrii^  to  the  case  of  Hartridge  y*  GihhsiX)^ 
held  that  it  was  sufficient  proof  of  title,  that  the  defendant  had  paid  the  plaiii- 
tiff  a  composition  for  tithe  in  a  preceding  year« 

After  verdict  for  &e  plaintiff, 

Copley f  Sexjt.  now  moved  to  set  it  aside,  and  have  a  new  trial,  upon  the 
grputid,  (amoii^t  others),  that  inasmuch  as  the  rector  was  proved  to  have  an<* 
nually  let  the  tithes  of  the  several  closes  in  his  parish  to  a  new  tenant,  and  no 
evidmice  of  the  demise  to  the  plaintiff  in  die  year  in  question  was  produced, 
the  fact  of  payment  of  ^  composition  to  the  plaintiff  in  a  former  year  did  not 
prove  the  plaintiff's  tide  to  die  tithes  in  the  present  year.  The  case  cited  is 
distinguishable,  because  there  the  plaintiff  was,  at  the  time  of  the  former  pay- 
ment to  him,  in  possession  of  the  tithes  of  the  whole  parish,  whence  the  pie- 
sumption  of  his  continuing  tide  might  well  arise;  but  not  so  here,  where  the 
dthes  were  divided  into  small  portions,  and  die  occupiers  were  continually 
changed. 

The  court,  however,  held,  that  as  this  point  had  not  been  made  at  the  trial,^ 
Ihey  coidd  not  bow  entertain  it,  and 

Refused  die  rule. 

(1)  2  Selw.  N.  P.  1250,  5lh  edit 

Sittings  after  M.  59  Geo.  3.  1819.    Scacc. 
./sMoryis.        PeifcA,  Clerk,  ▼.  Do/Zon  and  others.    [6  Price,  232.    8  Price,  9.] 

^AmMtthataH-  HTIHE  plamtiff,  vicar  of  North  C^ve  (York),  claimed  by  this  biH  die  tith^of 
^rbnotenddtd    J.   calves,  milk,  foals,  pigeons,  turnips,  and  agistment. 
^^^^^  **  The  defendants,  land  occupiers,  set  up  a  defence  of  moduses  of  l^df.  for 

Where  a  defend-  every  eow  renewing  (1\  ax)d  Id.  for  every  cow  not  renewing,,  in  lieu  of  the 
ent  in  a  tithe  dthes  of  calves  and  milk; — %d,  for  every  foal;  and  \s.  for  every  dove-cote, 
•cause  nm^pM  in  n^tt  of  the  tithe  of  pigeons.  With  respect  to  turnips  and  agistment  they  in- 
v^^tM^monv  ^^^'^y  (denying  the  vicar's  right,  and  diat  he  had  ever  been  endowed  of  diose 
ji  hia^Msslble,  particolar  tithes),  that  if  the  dth^s  of  such  matters  were  payable  at  aU,  they 
the  Court  vdu  were  payable  to  die  impropriate  rector,  who  was  endded  to  4df.  armondi  liar 
gye  thephiniiff  every  twenty  sheep  depastured  or  agisted  on  turnips  grown  on  lands  withia 
^t^tde^  die  township  of  North  Cave,  such  sheep  belonging  to  strangers,  and  not  to  oc- 
SSfl^  wi^t  cupiera  of  the  said  lands. 

lefereuce  to  tlu;  In  consequence  of  the  last  defence,  the  bill  was  amended,  and  die  impropri- 
TCfult  of  the       ator  vaa  made  a  party  defendant,  who  stated^  in  his  answer,  that  he  was  en« 

tilled  tdi,  and  had  received  the  tithe,  as  alleged  by  the  other  defendants, 

■The  questions  respecting  the  moduiest  depended  entirely  on  the  weight  of 
tlie  evidente  adduced  in  support  of  them. 

On  Ab  part  of  the  plaintiff,  strong  parol  evideaee  of  perception  was  read, 
aad  several  terriers.  Amongst  the  lormer,  there  was  the  evidence  of  ti^e* 
■cntfiEs  and  collectors,  who  <&posed  to  having  been,  for  a  long  time,  cottactois 
both  of  the  rectorial  and  vicarial  tithes,  and  .that  '*  they  had  received  .the 
tithes^  of  hay,  com,  wool,  and  lamb,  fo  the -rector,  and  all  odier  tithes,  includ- 
ing the  tithes  of  agistment  and  turnips  for  the  vicar;  and  that  in  estimating  the 
respective  values  of  die  rectorial  and  vicarial  tithes  at  the  time  when  they 
agreed  to  rent  the  same,  they  considered  the  tithes  of  turnips  and  agistment 
Jia  being  vicarial  tithes,  and  diat  auch  vicarial  tithes  would  not  have.beto  worth 
the  stun  at  ^vrhich  diey  were  rented,  exclusive  of  die  tithes  of  agistment  and 
tfuaiga^  They  also  deposed,  **  that  the  rector  (Burton,  one  of  the  defendants) ' 

haa 

(I)  4.  cow  IbVhigliaa  a  ealf  id^  the  year.    tSiput  ▼.  Ywrborvu^ '  4  Moe,  S94»  9iith 
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IbdcxprMnly  stated  that  be  was  eotitfed  to.  the  tithe  of  hay,  com»  wool^  tfnd 
Iambi  aod  that  he  did  not  profess  to  be  entitfed  to'  any  other  tithes  within  the 
uid  township/' 

The  plaintiff,  amongst  the  terriers  produced  by  him  in  evidence,  put  in  one 
of  1716,  wherein  the  tithe  of  turnips  was,  inter  alta,  mentioned  as  due  to  the 
vicar.  That  teitier,  however,  also  mentioned  wool  and  lamb  as  due  to .  him.  Se- 
veral other  successive  terriers,  down  to  1770,  declared  the  vicar  to  be  entitled 
to  all  manner  of  tithes,  except  hay,  corn,  wool,  and  lamb. 

Od  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriatot  offered 
no  evidence),  there  were  also  produced  certain  terriers,  somewhat  differing  from 
Uiose  selected  on  the  part  of  the  vicar.  The  first  was  without  date,  but  signed 
by  a  former  vicar,  stating  the  vicar  to  be  entitled  to  **  tithe  throughout,  ftc." 
(Uie townships  of  the  parish  now  in  question)  *'  of  pigs,  geese,  ducks,  turkeys, 
dove-cots,  orchards;  and  Zd.  for  each  skep.  of  bees,  and  of  all  roots,  small 
seeds,  and  fiowers;  item  5s,  per  acre  of  hemp  and  flax;  item"  (the  moduse$ 
set  up),  with  the  addition  of  2»,  for  every  miU,  cum  muUis  aim;  the  last  dated 
ill  1777,  onlv  enumerated  nearly  the  same  articles. 

'  Tike  parol  evidence  for  the  defendants  (which  consisted  of  the  depositions- 
of  a  grreat  number  of  witnesses,  three  only  of  whom  were  not  occupiers^  and 
therefore  alone  admissible,  one  of  which  latter  was  merely  the  person  Verifying 
the  authenticity  of  the  terriers)  went  to  deny  the  payment^  as  far  bade' as  liv- 
ing memory,  of  tithe  of  agistment  and  turnips  to  the  vicar,  and  asserted  pay- 
ment of  both  those  tithes  to  the  impropriator  by  a  commutation  of  4if.  per 
score,  per  month,  for  sheep  ted  or  agisted  on  turnips  grown  on  the  hmds  in 
<jue9tion,  and  that  the  same  was  due  and  payable  therefore,  whether  belonging 
to  parishionei^  or  inhabitants,  or  to  strangers,  who  did  not  pay  tithe  of  wool  of 
sucn  sheep. 

On  this  evidence  it  was  contended  fbr  the  plaintiff,  that  having  established 
his  general  right,  he  was  entitled  to  a  decree  for  the  tithes  sought ;  for  th^t  as 
to  the  money-payments,  the  documentary  evidence  and  usage  shewed  they 
were  not  madnses,  but  merely  compositions  (instancing  the  payment  of  dh 
a-crop  for  rape  seed).  As  to  the  defence  of  title  in  the  impropriator,  that  (it 
Was  urged)  was  destroyed  both  by  the  evidence  of  the  terriers,  and  the  usage, 
none  having  been  offered,  either  documentary  or  parol,  of  the  alleged  right  of 
the  lay  rector,  of  sufficient  weight  to  oppose  successively  that  adduced  in  fa- 
vour of  the  vicar's  claim,  and  if  the  rector  were  not  clearly  shewn  to  be  enti- 
tled to  the  particular  tithes,  there  was,  as  to  them,  no  sort  of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  die  defendants,  that  the 
defence  was  proved,  or  at  least  so  far  rebutted  the  evidence  on  behalf  of  the 
plaintiff!  as  that  they  would  be  entitled  to  issues. 
'  Martin  and  Roupell  for.  the  plaintiffl 

Ikfancey^  Spranger^  and  Barber  for  the  defendants. 

Cxar,  adv.  vult 

Richards,  Chief  Baron,  this  day  delivered  judgment. 

(Having  stated  the  parties  and  pleadings),  his  Lordship  first  took  up  the 
case  on  the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiff* 's  evidence  being  concluded^  the  Lord  Chief  Baron  observed, 
that  all  the  tithes,  turnips,  and  agistment,  in  question,  must  belong,  either  to 
the  vicar,  or  the  impropriator,  for  no  exemption  is  attempted  to  be  set  up;  the 
first  inquiry  therefore  will  be,  whether,  on  the  evidence,  they  were  shewn  to 
be  in  the  rector,  or  the  vicar?  Adverting  particularly  to  that  part  of  the  evi- 
dence which  has  been  stated  here,  his  Lordship  said  there  is  therefore 
proof  of  actual  perception  of  tithes  of  those  matters  by  the  plaintiff*,  and 
the  rector  himself  does  not  affect  to  give  any  evidence  of  his  right,  in  sup- 
port of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a -question  depending  wholly  on 
the  proof  of  usage,  and  as  far  as  I  have  gone,  the  plaintiff  has  oertainly  inade 
oat  a  very  unusually  strong  case  by  his  parol  evidence  alone,  and  one  which 
^'yTnrTi'i  exiraoEdinary  attention.  Then  he  produces  terriers  stating  him  to 
be  MAkkd  mnH  amatt  titli6s»-^-«]i|iteis]t  aU,-«*^e3QoqpttDgrODly  wimIjm  lamU 

Th^- 
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4 

HI 9.  The  great  difficulty  in  tUs  case  ariaea  from  th^  same  person  hcvkig  been  so 

long  aecustonied  to  receive  botk  Ae  rectorial  and  yicarial  tithes,  and  that  dff- 
ficulty  can  only  be  solved  by  ascertaining  what  it  is»  which,  in  point  of  fact,  be* 
longs  to  the  rector,  and  what  to  the  vicar;  and  that  is  to  be  done  by  taking 
the  witness's  understanding  of  what  were  the  several  rights  of  each,  and  fur*» 
tfaer  by  the  apportionment  of  the  rent  paid  by  the  tithe-takers,  confirm^  by 
tbe  rector's  own  representation  of  his  rights.     But  it  happens  that  I  am  bound 
to  h(|ar  and  to  believe,  judicially,  all  the  evidence  offered  on  both  sides;  and 
strong  as  the  plaintiff's  case  is,  and  confirmed  also  as  it  is  by  the  terriers,  the 
defendants  have  also  given  evidence  which  has^eat  daim  to  attention.     Thej 
h$em  also  adduced  evidence  of  non-pay»ent  of  those  tithes  to  the  vicar,  and  en 
payment  to  the  impropriator.     They  also  produced  terriers,. stating  the  vicar 
«»  be  entitled  to  certain  tithes  speciatimy  and  to  certain  money-payments  cor* 
Impending  with  the  moduses  set  up  by  thp  defendants*     They,  however,  also* 
go  in  that  respect  and  others  to  establish  the  right  of  the  vicar  to  the  tithes; 
bat'then  they  are  evidence  to  a  certain  extent  in  favour  of  the  moduses.   Some 
of  them  are  signed  by  former  vicars,  though  one  indeed,  rather  confirms  the 
plaintiff's  general  title  to  all  the  small  tithes.  Here,  however,  I  cannot  help  ex- 
pMssing  my  very  great  regret  to  find  that  of  so  many  witnesses  who  have  been 
ecamined  for  the  defendant,  to  prove  the  usage  relied  on  by  him,  two  only 
aye  admissible  for  that  purpose.     All  the  rest  are  occupiers  of  land  within  the 
plyrish,  and  therefore  clearly  their  evidence  cannot  be  read  here*     Now  that  ia 
oertatnly  a  case  of  extreme  hardship  on  a  plaintiff  who  is  obliged  to  take  co- 
pied of  such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party.    I 
fteU^  most  assuredly,  endeavour  in  this  case  to  make  the  party  who  has  been 
the  author  of  so  mtich  inconvenience,  bear,  at  least,  some  of  it,  in  the  expence 
of  which  it  must  be  <}ie  cause.     It  is  more  particularly  burthensome  on  cler- 

ren,'  who  aire,  at  most,  but  tenants  for  life,  and  not  always  so  long,  and  this 
of  burthen  must  not  wantonly  be  imposed  on  them.  Out  of  the  evidence 
ofiered,  however,  enough  may  be  found  to  support  the  terriers  put  in  by  the 
defendants^  and  the  customary  payments  there  enumerated  may  be  good  mo' 
duses.  .  At  least,  there  is  sufficient  evidence  to  prevent  my  taking  implicitly 
the^Vioar''S  terriers,  particularly  as  his  predecessors  have  signed  the  terriers 
produced  by  the  defendants.  It  is  impossible  for  me  to  say,  to  which  the  con- 
triving credit  is  to  be  given.  I  shall  therefore  order  the  custompy  payments 
for.  the  cows  and  the  ft>a],  to  be  tried*    ' 

r-'I  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  oourse,  and  I  know 
tkaftilt'-ef  late  years  it  was  not  so  settled,  but  in  the  present  case  he  is  end- 
tild^^aftd-tnay  take  issues  if  he  chuses. 

i  -With  respect  to  the  tithe  of  turnips  and  agistment,  the  witnessee*for  ^e 
pialtttiff 'negative  the  answers ;  and  on  the  evidence  being  read  by  him,  I  tlnnk ' 
4iat  he  is  entitled  to  an  account  of  those  tithes,  and  shall  decree  accordingly  in 
IkvDr  of  the  vicar,  with  costs.     As  to  the  payments  to  be  tried,  the  costs  and 
forthef  directions  to  be  reserved* 

"  With  respect  to  the  pigeons,  it  does  not  appear  that  any  <^the  defendants 
kave  taken  any  quantity  therefirom ;  therefore  there  can  be  no  inquiry  directed 
aa  to  them. 

,  On  the  subject  of  the  costs  of  the  depositions  by  the  defendants'  witnesses* 
I  must  order  that  the  defendants  pay  the  plaintiff  his  costs  of  all  such  of  them 
as  could  not  have  been  read,  and  which  must  be  paid  to  him  independently  of  any 
forther  consideration  of  the  cause.  j^^^  accordingly. 

Bm.  17.        -    .  Sittings  after  M.  60  Geo*  S.  1819. 

Ad  impropri-  'Barber  moved  that  the  minutes  of  the  decree  pronounced  on  this  case  might 
■tor,  who,  not  k&  i|ine»ded»^-4)y  confirming  the  direction  for  payment  of  costs  to  the  three 

party  to  a  bill  for  tithet,  is  ngt  liable  to  ooata  oa  s  decree  in  fanmr  of  the  plaindff  generally:  nor  is  he  in  a  case 
where,  in  consequenc^'^^  <be  oioo^ert  hcving  set  lip-  a  d^n«e  of  poymaat  of  eome^of  taef  tidMS  deaunded,  to 
die  impropriator,  he  also  is  therefore  made  a  party  defendant^  ameBdment,  and  he  asserts  upon  the  record 
his  title  to  reoeivs  the  tithet  so  alleged  to  have  been  paid  to  him.  Although  it  may  be  sometimes  proper  to  biiiig 
the  impropriate  rector  beanc  the  court,  .yet  it  must  bi^  at  the  peril  of  paying  him  his  costs.  If,  however,  a  party 
so  Improperiy  made  a  defendant,  put  the  plaintUT  to  unnecessary  expence,  Uie  court  will  order  him  to  pay  costa. 
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V 'ThttmniMi  «f dial) teBee.vtereeilerad'iM  fotlowi : 
':*^>  AfljacoouBlofthe  tithe  agittiiient»  and  of  turnips  cbattiad  by  the 
widi  cofliU.toi.be:tnjLed:anfl[  paid  by  the  defendants  ta  the  pkintiff»  except  ao 
fyrialffelateatQ  tbd  costs  of  the  depositions  on  the  part  of  the  defendant  after- 
nmtibnadand  pBrovided<  for."  (Then  follows  the  direction  of  iasnes).  "  Refer 
hlo  the  deputy  remenibrancer  to  tax  the  coats  occasioned  by  the  depositiona 
<s  the  defeiiJants  (exqcpt  as  to  three  of  the  witneases),  separate  and  distinct 
Som  ibe  general  costs  to  be  taxed  as  aforesaid;  such  coats  to  be  paid  by  the 
oceupiecs  to  the  plaintiff.     Reserye  further  directioos.^ 
-  The  motion  was  grounded  on  the  principle  that  the  land  owner  had  been  un- 
oecesaarily  made  a  party»  inasmuch  .as  he  occupied  no  part  of  the  land%  and 
that  he  was  therefore  not  liaUe  to  pay  any  part  of  the  costs.  * 
.  Martin  and  Roypell  opposed  it;  submitting,  ^at  this  motion,  although  in 
form  appearing  to  involve  only  a  question  of  costs,  would,  in-  facti  aeoeasarily 
induce  a  rehearing  of  the  cause-rand  also  that  the  defimdaninow  applying  was 
QDoekided  by  the  length  of  time,  which  had  elapsed  since  the  decfee'waa  pro- 
nounced.    And  they  contended,  beaideB,  that  ^e  land  •owner  haying  been  pro- 
perly made  a  party  by  amendmeht,  in.  conaequenoe'of  theooclipiers  having  re- 
lied OQ  a  defence  of  title  in  hko,  which  he  had  adopted  by  putting  hia  claim  oa 
tkh.  record  by  his  answer^  and  ioaistiAg  oaJA;  till  the  hearing»  aad  bad  gone 
even  further  than  usual,  by  stating  that  in  consideration  ofhisrighti  the  occu- 
piers bad' paid  him  the  tithe;  he  bad  Boade  himself 'liable  fear  the  costs  of , which 
he  bad  thus  been '  the.  occasion :  whereas,  if  the  Ownra  had  •  i»o$.be^  insde  a 
ppiTt^  under  auch  circuinstances,  the  Gourfc  wojuld  havcasked-^borw  any  de* 
qree'Could  be  made:foc a  plaintiff,  behind  the  back.^iff'a  patty  alaftedto  be  so 
laateii^ly  interested? 

'^^l^arher^  in  reply*  adverted  to  the  case  of  Armstrong  v.  H€miU{l),  wberey  on 
iHflKiag  put  by  tbe  counsel  for  the  defendants,  as.an  objacdlon  of  watH  ofpro- 
p^*  parties,  that  the  impropriate  rector  there,  who  was  similarly  aifeuated  with 
th^ipiMson  claiming  under  diat,  character  here,  had  hot  been,  made  a  defendant; 
thftt^ctHixt  said,  if  he  had  been  made  a  party,  the  other  defendants  (tbe^oecu- 
Ipms)'  wouldi  most  probably,  have  been  ordered  to  pay  his.cosOu  I  - 
s  .itiQHAiim,  Lord  Chief  Baron. — ^I  believe  it  has  been  in  soroeinstaneea  orders 
ediOtJ^alt  an  impropriate  rector  should  pay  costs,  but  I  confess  I  could  never 
tall:^^*  oi>oD  what  principle,  in  some  cases,  that  waa  don^.  In:^ne  pariieu* 
lar  case,  indeed,  I  recollect  that  a  party,  who  was  improperlgr  tnade  a.daftnd* 
m^iittalbf  and  I  think  properly,  ordered  to  pay  costs,  hut  Uiat  waa. where  (he 
luidiputitbe  plaintiff  to  considerable  expence  by  examining  witnessea  wJbooosdd 
not  furnish  any  material  testimony  in  his  favour,  and  that  wasof  CQUlV3a4knlat*- 
tiltpf«paoiaL'CMn8U^lstances»  My  general  notion  is  this^ — you  havetno  right 
ixiMtf  t99eiU>,wA9  any  man  a  party  to  a  suit  unless  you  can  obtain i a  decree 
agailiy^^bioft*  Now,  here  tliere  could  be  no  decree  against  Burton,  for  he  is 
nfAi^aillifid;  Oft  by.  the  faiU  to  do- any  thing.  I  remember  Lord  Chief  Baron 
Ey&e  used  to  say  that  it  was  frequently  a  prudent  course  to  bring  a  party  be- 
f«re^fiie/0$&icfti;  'Ac  the  adcn  of  security,  by  a  prayer  in  aid,  but  I  confeas  I  do 
ifatiMPMlbrfiaiHlii^hat  praying  in  aid  means  in  a  court  of  Equity.  ,  tarn  aware 
that  it  may  often  be  useful  to  an  owner  to  procure  himself  to  be  msde  a  par- 
ty^kakifhe  iMOupier  ahould  neglect  his  rights,  but  I  could  make.no  decree 
a0aiia|<bti9W''Chi  the4>ther  hand*  there  is  sometimes  this  difficulty  on  the  plain- 
t^fta^titt  Mr^it  oases^<  as  herp,  an  owner  who  may  be  considered,  aa  a  der 
fendaiit  Vhind  the  other  defendants  may  be  necessarily  made  a>pari^.lesti  the 
cout^  dRoiild  tibt  be  able  to  decree  against  the  occupiers  in  his  absence.  It 
may,  therefore,  be  in  sU€h  taa^a  ti^id  toU  plaintiff  to  make  the  owner  a  par- 
tyd^ntiliiiiuati^aya.bedone  at  the  peril  of  the  plaintiff;  .and  there  inay' be 
GBfCib  ofijspfoiai  circumstances,  .certainly^  whelrein  the  oourt  might  Mt  ^ve 
costs  against  him.     In  the  present,  I  am  of  opinion  that  the  in^propriator  is 

oiOidkaBed  that  the  bill  be  dismissedf  without  costs,  as  to  defimdant  ^MTtoiv 

!]I2'V"'  (l)4!Mec,d«*,p.2t«. 


9Mf  iitHB  Q«66S; 

V^i^V*"^^  Sitting*  after  M.  fi^  Geo.  8.  1(819;    l^tc. 

Hall  tLia  wwihev  r.  Maliby.    [6  Price,  240-3 

It  is  fyaud^taii  n^lXlS  biH  #as  filed  for  ah  account  of  tithe^  and  paxticularly  of  agMtuie^i; 

in  the  contem-     Ml  f^^id  ot  the  lamba  and  wool  from  ewes  and  o&er  sheej)  cWged  to  haive 

S^^^'lSSf  *to  11^  be^  fraudtilently  driven  off  the  defendant's  iarm,  ^d  to  have  JadAed  and  beeft 

moi^^bm  fed   shorn  ill  other  places  not  liable  to  tithe. 

in  one  parish  to      The  plaintiffs  were  lessees  of  the  prebendaries  of  Stowein  Litidsey,  aud  Co- 

another  place,     nynfcham  ctfiii  Stov^e  in  Lincohishire. 

Aortly  ^^^      ITie  defendant  was  ari  occupier  of  a  farm  and.I»6ds  in  the  parish. 

lambi^iinuons,      "^^^  ^^^\'  ^^^^  ^^  usual  Statements  of  tide  on  the  pajrtof  tHe  plaintiffs;.  HiS^ 

and  then  to  drive  <^  Occupation  of  land  and  taking  and  non-render  of  titheable  matters  on  tbe. 

them  back  again  part  of  tfie  defendaht,  charged  hitn  wfth  fraud  in  ha'ving  kept  great  nunibers  of: 

withoutaccoimt-  ^^gg  3^^  ^^ji^j  sheep  on  his  said  farni  and  lands  in  Normanby.  until  they  were 

£  Ae  Jwlh  ^^^^V  ^  1^*»^  ^^  ^  *OTn;  a"^  that  he  then  drove  them  off  from  his  wd 
where  they  were  Aitm  and  littidf^  in  Normaoiby  (a  township  of  the  pSarisYi  within,  which  the  ptsiiir- 
depastured.  tiffs  claifned  (he  tithes)  into  «d  adjoinitiff  parish  to  a  farm  which  he  held  wfiA 
Itismoetma.  occupied  there,  called  t!oates,  and  which  was  aSeged  to  be  tithe-freeV^th^ 
SeadiM^r  ^  ^^^^  Itept  his  said  sheep  until  the.ewes  had  dropped  tb^ir  lambs«  and  until  the 
all  the  evidence  Other  shiisep  had  been  shorn; — that  he  then  drove  Wembfick  v^ith  the  lambe^  and 
intended  to  be  k^pt  and  depastured  them  on  his  said  farm  aoad  lands  in  Normanby  sdStfe^ 
relied  on  at  the  g^jf^j^  withont  paying  to  the  plaintiffs  the  tithe  of  such  lambs,  or  of  su^WooI;*-— 
be^imd^(^  ^^  &e  defendant  purposely  and  designedly  drove  the  said  sH^p^  ew^,  &^(^  out* 
aome  allegation  ^  Norftmnby  aforesaid,  to  lamb  and  be  shorn  in  the  adjoining  paruh>.t^  ddfra|d 
^Usdnctly  put  on  the  plaintiffs  of  the  tithe  of  lamb.  an4  wOplj-^taAd  jthat  he  Xefuaed  to  i^&$k/^t0  , 
t^e record, of     theplaihtiffsany  cocfipensation  forthe  value  of  si^  ■  ..      -,  '» 

^^^^^     'rae  defendant  ih  M^  answer  adraftted  the  plaintiffs*  title  genially,  bu^  4% 
mipport,  or        >^  ^^  1%^^  ^  ^^  particular  tithes  souglit,  excepting  for  thi&  i(gij^^M%^> 
otherwiae  it  will  certaih  sheep,  in  the  answer  after  mentioned|  and  other  titbeajb^e  lfi^^&i|^  ^^^B^r, 
not  be  admitted  ed  to  be  covered  hy  modnses.     The  answer  then  stated  that  the  :4efel|dant . 
ra  the  ^""^*   had,  for  some  years  past,  occupied,  and  enjoyed,  and  resided  u|H)!n  ».  eerfsain^. 
dediffadmby  *  ^^^"^  calFed  Coates,  which  Was  tithe-free,  consisting  of  about  eigbl  hnndJEsdit: 
the  defendant     adres,  not  situated  in  any  of  the  townships  liable  to  pay  titKe  to  theplainbff^uro 
that  '<  he  would  miles  dSstant  from  that  part  of  the  lands  occupied  by  defendant^  Non^an^Jtn 
endeavomr  to      wfcerethefaVmbuildingis  of  defenoant  were  situate,. and  where  iiede^ii^^d^,- 
S^etow^       paiitured  his  sheep ;  and  he  alleged  that  he  had,  for  six  years  then  last  p^  <lMPi-  . 
from  getting       pied  ill  the  said  township  of  Normanby,  on  his  own  account,  and  stiU4ie]i44)6«t49*<' 
their  tithes,"      farnis  and  lands  containing  350  acres  or  thereabouts,  and  liad,  for  lyoyeaBtrttffl » 
^f*'^)^*^       last  past,  held  another  farm  widiiin  the  toWnship  of  Normanby,  cpnaiad^g  4K  « 

SepUinShad  *^^"^  ^^^  ^^^»  btit  had  not,  during  any  .part  of  the  six  years  tl^apii  If4rFM|b»r« 
not,in  his  bill,    resi^doDQ  any  partbf  such  farm  andlands  siWteat  Nornliaid^yi^int^^Q^^     • 
chargedsudide-  alrbe{<>re' mentioned.     He  then  stated  that  he,  in  eacb  ^d  every  ye^,  s|a<%^j^ 
cl«»^^^^®  the  respecdVe  times  last  aforesaid,  had  and  kept  on  his  sajld  £ftr^  «n4^1«&k 
tibed^dant    ^^^  nuhibef  of  CO  wis  as  was  mentioned  in  the  schedule,  and  no  inoij^tftff,.* 
Acustomihat  which  hhd' produced  such  niimber  of  calves,  aiid  had  yielded  to  bimsud^  9tti>^r 
the  land-owner  tity  of  milk  as  there  set  forthi .  He  also  pleaded  a  tAodus  of  2^.  iof  ^f^iJbf^f^iHw 
should  take  the  having  a  calf,  in  lieu  of  the  tithes  of  calves  and  milk;  and  \id.  for  ^^rjf^go^A 
Ir^nUmbL  ^^  ^^ying  rib  calf,  in  lieu  of  the  tithes  of  milk:  such  two  Wmencioitedpijtki» 
M?flie  Uthe-     mettta  beiri^  respectively  in  lieu  and  satisfaction  for  aII  tithes^  ^^^J^Jfl^bjMfl'*- 
owner  the  next  nlilk  arising,'  &c',  yearly  and  every  year  within  tbe  said  township  of  xfffgi^p^ 
best,  held  bad.    bj^;  ai^  alio  that  froth   time,  fl^c.  a"  custom  had' prevailed .  within  thf  tof|$a|k^v 
'^^^^^  dir*  shm'of  Normanlr^for  the  oWner  of  the"  tithes  for  the  time  beiogjp  gifi^?  ^• 
hddba?  '^^  acc^pfc  the  tithes  of  lambk  dropped  in  the  said  township,  iu  mah%|^.||l|^  . 

Idwihg,  that  ifi  to  say: — *  on  the  Sd  day  of  old  May,  in  eacih  and  ev/^jffjfe^^v 
the  owner  of  such  lands  hatib  been  accustomed  to  tkke  the  twdbest  QUtSt^^  . : 
ly  ten;  and  the  tithing-man  or  owner  p£  the  tithes,  the  third  j|^tr ';f»!  JmK^ 
of  wficibii  lahibs  so  dropped'  in' the  said  tc(wnsfaip 'of  Kbrmanby»  %<^jff3^"f^ 
always  been  ready  and  willing  to'  set  gnt  ^  ri^tSer  {ov  J^^i^jjSmf^wBK'^i^.^ 
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mjMgife  pmmfimm^  at  the  time  and  m  the  manner  last  afbresaid;  altboii|^ 
(ne  admitfea)  he-Jiady  for  one  or  two  years,  and  not.more,  to  avoid  litigatioDt 
and  lor  no  odwr  reason,  permitted  the  plaintiff  (Hall)  to  receive  and  take  the 
tithe  of  iambs  as  aforesaid  in  the  month  of  August,  insisting,  nevertheless,  on 
the  enslom  set  fordk  He  then  set  up  a  modus  of  three  farthings  for  every  sheep 
that  had  died  within  die  said  township  in  each  year ;  and  the  uke  sum  for  every 
alMap  rameved  ont  of  the  townriiipafter  Candlemas  in  each  year,  and  without  bcs- 
ang  trfiom,  in  lieu  of  the  tithes  of  wool  of  such  sheep  so  dying  or  being  remov- 
ed. Hw  aBSWM.'  then  stated  that  the  defendant  resided  at  Coates,  about  two 
myea  from  that  part  of  the  fiirm  and  lands  occupied  by  him  in  Normanby,  where 
bis  fiirm  bnSdings  were  situate,  and  where  his  sheep  were  depastured ;  and 
tiNrt  audi  sheep  only  as  were  in  that  behalf  specified  in  the  schedule,  and  which 
had  pvodneed  such  quantity  of  wool,  and  of  the  value  as  is  there  raentioned| 
had  been  shcmi  ia  each  and  every  year  within  the  said  township  of  Norman* 
by,  sinoe  the  plaintiiis  became  endUed  to  the  tithes  thereof;  but  that  all  the 
oter  sheep  of  the  defendant  had  been  fed  in  the  said  township  of  Norinan* 
hy  during  the  same -tone,  and  had  been  removed  therefrom  to  me  defendant's 
hna  at  Coates,  and  had  been  driven  bade  into  the  township  of  Norman- 
by at  certain  times  in  the  sdiednle  mentioned  and  specified,  and  not  other- 
wise, httviog  been  so  fed,  removed,  and  driven  back  for  the  reasons  thereinaf^ 
tar  mentioned,  and  by  no  means  for  the  purpose,  or  with  the  design  or  intent 
to  defeand  die  pla>nti£&  of  tithies  of  lambs  and  wool,  or  of  any  part  thereof  (re- 
ferniig  toHhe  schedtde  fer  the  number  of  sheep  and  ewes  so  removed  as  afore- 
and  the  quantity  of  wool,  and  the  number  of  lambs,  and  the  value  of  such 
aad-lamba  respectively);  and  he  stated  that  he  depastured  and  kept  his 
» daring  the  winter  on  winter-feed,  and  that  Normanby  was  not  sufficient- 
ly prodoctive  for  their  nourishment  and  support  during  the  time  they  were 
bmkmgf  mtA  Aat  he  grew  no  turnips  at  Normanby  aforesaid  or  early  artificial 
gMHea^  bnlAat  he  did  at  Coates ; — that  he  had  no  sheep-cots  at  Normanby,  and 
tfaglfertbeprDtectiQn  of  the  sheep  at  lambing-time  such  cots  were  set  at  Coates  on- 
Iy;^-MlMl;  Ae  grass  at  Normanby  was  much  more  fit  for  the  fodder  of  cattle  than 
for  thelbed  of  sheep,  and  was  therefore  made  use  of  by  him  for  the  former  pur- 

mt  die  month  of  March,  it  becomes  necessary  to  clear  the  lands 
%  for  the  purpose  of  taking  in  grazing  beasts,  such  lands  being 
better  adapted  for  the  feed  of  beasts  than  for  that  of  sheep,  and  that  the 
die  said  lands  at  Normanby  were  fit  to  depasture  and  feed  the  sheep 
of  dMMbmt,  wasnotgenerslly  until  the  months  of  May  and  June ;  that  a  oonsid- 

ti€  the  defendant's  sheep,  and  such  number  as  the  course  of  the 
defendant  enabled  him  to  keep  at  Normanby  at  the  shearing  time, 
tffppedln  the  said  township  of  Normanby: — and  that  the  defendant  never 
~  any  of  his  sheep  from  the  township  of  Normanby  for  any  or  either 
\ia  the  bill  mentbned,  but  as  aforesaid.     He  then  pleaded  a  mo- 
doa  «f  M,  for  every  sow  which  had  pigged  in  Lent,  in  lieu  of  the  tithe  of  the 
p%|»eif  amb  sow;  and  diat  it  had  been  the  immemorial  custom  within  the  said  , 
tumMhi|^  •#  Normanby,  for  the  owner  of  the  tithes  for  the  time  being  to  receive 
wa^  WBie.pt  die  tidies  of  the  pigs  of  all  sows  which  had  not  pigged  in  Lent,  in  the 
smne  manner  as  before  stated  as  to  the  lambs :  and  a  modus  of  Id,  for  foals. 
0m.  the  part  of  the  pbuntiflft,  a  witness  deposed  to  the  following  facts,  which 
very  pasdeularly  adverted  to  by  the  Lord  Chief  Baron  in  delivering 
ipMfliS,  as  being  conclusive  evidence  of  constructive  fraud  in  equity. 
Ba  sMed  tbat  he  was  and  had  been  collector  of  the  tithes  for  about  six 
r;  that  in  the  year  1812,  the  defendant  kept  about  one  hundred  ewes  on 
hia  bssdi  in  Normanby,  and  diat  they  all  lambed  there  that  year;  that  the 
duJundanf  rafoaed  to  pay  the  tithe  of  all  each  lambs  as  were  lambed  before 
Imftf  day  kk  diat  year,  aUeoing,  that  as  he  wi»  dien  tenant  to  the  then  owners 
of  the  dtbea  srahag  withm  the  several  townships  of  Normanby,  Stowe, 
8hiNaB»  and  Bnms^,  which  tenancy  did  not  expire  until  Lady-da^,  181£,    ^ 
be  saaa  endded,  4i  matA  tenant,  to  the  dthes  of  such  lambs  as  were  lambed^^ 
befen  dwt  dnsa;  dkas  the  defendant  offered  to  pay  tithes  fbr  such  lambs  as*' 
were  hMad  after  Lady-day  in  that  year,  but  that  the  plaintiffs  refused  to 
TO£.  II.  3  o  receive 
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receive  the  tithe  of  such  lambs  onljt  contending  thit  diejF  were  entitled  to  dw 
tithe  of  all  the  lambs,  whether  lambed  before  or  after  Lady-day  in  that  year, 
particularly  as  the  defendant,  on  entering  upon  the  said  titfae  at-Lady-day, 
1809,  received  the  tithe  for  all  lambs,  whether  kunbed  before  or  after  Lady- 
day  in  that  year.  He  also  deposed,  that  die  defendant  had  kept  on  his  said 
farm  and  lands  in  Normaoby  in  and  during  the  year  1815,  about  two  hun- 
dred sheep,  but  he  could  not  set  forth  how  many  of  them  were  ewes; — that 
all  such  of  the  said  sheep  as  were  ewes,  were  kept,  fed,  and  depastured  in 
the  said  township  of  Normanby  during  the  whole  of  that  year,  and  that 
several  of  the  said  other  sheep  were  kept,  fed,  and  depastured  in*  the  said 
.township  of  Normanby  until  the  summer  of  1818,  and  were  then  sold  off  aa 
they  became  fat ;  and  that  the  remaining  part  thereof  were  kept,  fed,  and 
.depastured  in  the  said  township  until  the  latter  end  of  the  month  of  October 
following,  when  they  were  removed  from  the  said  township  of  Normanby  into 
•other  townships  or  places  to  be  fed  on  turnips ; — ^that  such  of  the  said  shc^ 
as  were  ewes,  did,  in  the  year  1818,  produce  about  seventy  lambs,  and  that 
such  lambs  were  dropped  or  fiillen  in  Normanby; — that  die  defendant  did, 
in  the  year  1818,  set  out  and  render  to  the  plaintiff  William  Hall,  tithes  <^ 
the  said  last-mentioned  lambs; — that  the  defendant  did  keep  on  his  said&rm 
and  lands  in  Normanby  aforesaid,  in  and  during  the  year  1814,  seventy-five 
ewes  and  one  hundred  and  six  other  sheep,  and  that  such  ewes  as  had  not 
lambed  at  Lady-day,  1814,  were  ranoved  from  the  said  township  of  Norman- 
by at  or  about  I^idy-day,  1814,  before  they  had  dropped  their  lambs,  into 
the  adjoining  parish  of  Coates,  where  they  remained  untU  about  the  middle  of 
June,  1814,  and  were,  together  with  die  lambs,  then  removed  back  from  Coatee 
to  Normanby,  and  there  kept,  fed,  and  depastured  during  the  remaining  part  of 
that  year,  and  that  such  of  the  said  other  sheep  as  were  two  years  old,  were, 
after  being  shorn,  kept,  fed,  and  depastured  in  the  said  township  of  Norman- 
by until  the  month  of  July,  and  were  then  either  sold  off  unshorn,  as  fat  she^ 
or  removed  from  Normanby  into  the  adjoining  parish  of  Coates,  and  there  shorn, 
and  afterwards  sent  to  market  and  sold,  and  that  the  remaining  part  of  the  odier 
sheep,  being  one  year  old,  were  kept,  fed,  and  depastured  in  the  township  of 
Normanby  until  the  month  of  October,  and  were  then  removed  from  Normanby 
into  some  other  township  or  place  for  the  purpose  of  being  there  fed  on  tumipa* 
from  whence  they  were  removed  back  to  Normanby  in  the  following  spring;*-- 
that  in  the  said  month  of  June,  1814,  the  deponent  counted  one  hundred  and 
twenty-six  lambs  which  had  been  brought  back  from  the  adjoining  parish  of 
Coates,  where  the  same  had  been  dropped  or  ftiUen  that  year,  into  Normanby; — 
that  the  defendant  reftised  to  pay  to  the  plaintiff  Sir  John  Bedcett,  tithe  for^aiM^ 
lambs  as  were  lambed  before  Lady-day  in  that  year,  alleging,  that  aa  he  was 
tenant  to  Sir  John  Beckett,  for  his  share  of  dthes  arising  within  the  several 
townships  of  Normanby,  Stowe,  Shirton,  and  Brandl>y,  and  which  tenancy  did 
not  expire  until  Lady-day  1814,  he  was  endded,  as  soch  tenant,  to  the  said 
Sir  John  Beckett's  share  of  die  ddies  of  such  lambs  as  were  lambed  before 
Lady-day,  1814,  but  diat  he  offered  4o  pay  to  plaintiff,  William  Hall,  bk 
share  of  the  ddies  of  such  last-mentioned  lambs  as  were  hunbed  before  Lady- 
day,  1814; — and  that  die  pkintiff  (Hall)  refused  to  accept  the  dthe  of  soch 
last-mendoned  lambs  only,  alleging  that  he  was  endded  to  dthe  of  such  lambs 
as  had  dropped  from  the  ewes  which  had  been  so  removed  from  Normanby 
to  Coates  after  Lady-day  in  that  year,  as  well  as  to  the  dthes  of  the  lambs 
which  had  been  lambed  in  Normanby  before  Lady-day: — and  that  defendant 
also  refused,  for  the  reasons  aforesaid,  to  pay  to  plaintiff,  or  either  of  dietti» 
the  dthe  of  such  of  the  said  lambs  as  were  dropped  from  the  ewes  which  had 
been  so  removed  from  Normanby  to  Coates. 

The  witness  deposed  to  nearly  the  same  efiect,  as  to  a  similar  practice  of 
the  defendant  on  his  farm  and  lands  in  Normanby,  during  the  years  1815, 
181G,  and  1817,  and  diat  defendant  did  not,  in  die  said  years  1812,  l^Sl^, 
1814, 1815,  1816,  and  1817,  or  any  of  them,  set  out  and  tender  to  and  for 
the  said  plaindffs,  or  either  of  them,  or  any  person  on  their,  or  either  of  their 
behalf,  to  the  knowledge  or  belief  of  deponent,  tithe  of  such  lambs,  or  make 

or 
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fpr  p«7  any  corapeiwatinn  or  MtiafiiotioQ  fiir  the  tithe  ^bmeot,  pt  fox  the  agist-       lfil9. 
meDt  of  such  sheep. 

The  same  witness  abo  swore  that  the  defendant*  during  the  sevend  years 
1812»  1814,  1&15, 1816,  and  1817,  a  short  time  before  shearing  time,  did 
drive  away  all  the  fat  sheep,  about  eighty  in  number,  in  each  year,  from  his 
&rak  in  Normanby  aforesaid,  to  the  parish  of  Coates,  before  such  sheep  were 
shorn,  and  that  such  sheep  were  immediately  shorn  there,  and  then  sold  off 
as  fiu  riieep; — that  the  lambs  in  each  of  the  said  years,  (the  numbers  of  which 
were  set  forth  in  deponent's  answer  to  another  interrogatory),  were,  towards 
die  ktter  end  of  each  year,  driven  by  the  defendant  from  his  farm  in  Noi- 
manby  aforesaid,  to  some  other  place  out  of  the  said  township*  and  that  such 
lambs,  after  being  clipped  in  the  parish  of  Ooates  in  the  following  yesr,  were 
driven  back  by  defenaant  to  his  said  farm  at  Normanby,  except  that  in  the 
spring  of  the  year  1817,  the  lambs  of  the  preceding  year  were  brought  back 
So  the  township  of  Normanby,  and  fed  on  turnips  there  for  a  short  time,  when 
they  were  again  removed,  before  shearing  time,  from  Normanby  into  CoateS| 
where  they  were  shorn,  and  after  being  shorn,  were  brought  back  into  Nor- 
manby;— -and  that  the  defendant  did  not,  in  any  of  the  said  years,  iet  out  or 
render  to  or  for  the  plaintiffb,  or  any  person  on  their  behalf,  the  tithe  of  the 
wool  of  such  she^  and  Iambs,  or  make  or  pay  any  compensation  or  satisfac- 
tion for  the  same. 

The  deponent  then  stated  that  the  deHendant  did  not,  in  die  several  years 
181^  1^13,  1814,  1815,  1816,  and  1817,  respectively,  or  in  any  or  either  of 
them,  pay  to  plaintifis,  or  either  of  them,  any  compensation  or  satisfaction 
for  ^e  agistment  of  any  number  of  sheep  and  lambs  kept,  fed,  and  depastured 
uk  the  said  township  of  Normanby  in  those  years,  or  any  of  them;  and  he 
swore  that  it  was  usual  and  customary  for  the  farmers  or  occupiers  of  land  in 
Normanby,  who  kept  ewes  there,  to  wean  or  separate  the  lambs  from  their 
dams  at  or  about  LBmmas<»day  in  each  year,  at  which  time  the  said  lambs 
were  aboat  four  months  old.  llie  deponent  also  swore  that  the  •  defendant 
did,  some  time  in  the  year,  1814,  in  his  presence  and  hearing,  say  or  declare 
to  theplaintiff  Sir  John  Beckett,  that  whibt  he  (the  defendant)  was  the  tenant  or 
occupier  of  the  said  Sir  John  Beckett's  two-third  parts  of  the  tithes  of  Nor- 
manby, Stowe,  Shirton,  and  Bransby,  it  was  not  worth  his  (the  defondant's,) 
while  to  remove  his-  ewes  from  Normanby  into  any  other  place  to  lamb,  but 
when  he  had  to  account  for  the  whole  tithes,  he  would  try  what  he  could  to 
prevent  the  tithe-owners,  or  either  of  them,  from  getting  the  tithes. 

The  defendant  gave  evidence  of  the  money-payments,  and  of  die  customs 
pleaded  by  him. 

Dtmncef  and  R4upeU  for  the  plaintiff,  after  taking  objections  to  the  laying 
of  some  a£  the  mtMiuesj  contended,  that  as  to  the  custom  respecting  the 
dliiing  of  lambs,  it  was  bad,  because  lambs  are  not  legally  titheable  till  the 
1st  of  August,  or  till  they  can  be  weaned:  citing  Croft  v.  Biake(\)f  and 
Heaisn  v.  Regal  {%)  \ — that  the  modui  set  up  for  sheep  dying  or  removed 
out  of  the  township  of  Normanby,  could  not  be  a  modxu  for  agistment:  Gat" 
nam  v.  Batnmrd  (S) ; — and  that  it  was  also  void  for  its  uncertainty,  PhilUpe 
V.  Syfne9{/k)\  and  they  insisted  that  the  customs  of  tidiuig  the  lambs  and 
pigs,  as  stated  in  the  answer,  were  illegal,  because  they  abridged  the  common 
law  right  of  the  tithe-owner,  who  was  entitled  to  a  choice  of  the  ten  parts, 
and  therefore  could  not  be  established. 

On  the  charge  of  fraudulent  removal,  they  mrged,  that  the  fraud  being  fully 
established,  both  by  die  proof  of  the  practice,  (referring  to  the  evidence),  and 
by  the  defendant's  own  declarations  of  a  fraudulent  intention  in  so  removing 
die  sheep,  the  plaintiffs  would  be  entided  to  an  account  of  the  tithes  of  such 
sheep,  <ir,  at  least,  an  issue  to  try  the  question  of  the  fraud,  citing  Bo^  vl 
EUu  (5),  as  an  instance  where  the  Court  entertained  great  doubt  on  the  same 
pomt,  and  urging  that  the  facts  proved  in  tlus  case,  made  it  a  much  stronger 
one  dian  that  was. 

.(1)  Ante,  vol  1,  p.  527.  2)  AntCy  voT.  1,  p.  776.  (3)  Ante,  p.  380. 

(4)  Ante,  vol.  1,  p.  800.  (5)  Amte,  vol.  1,  p.  fM. 

3  0  2  [The 
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1 8 1 9,  [The  Lord  Chief  Baron.— You  have  not  afleged  in  your  b3l  the  fact  of  any 

HALL  conversation  on  the  subject  of  the  defendant's  fraudulent  intention  in  remov- 
ing the  sheep  having  taken  place;  and  I  shall  therefore  put  that  part  of  the 
evidence  out  of  the  case,  according  to  the  sound  rule  of  pleadkig  adopted  by 
all  courts  of  equity.] 

Martin  and  Richards,  for  the  defendant,  insisted,  on  the  other  faaiid,  tihat  the 
moduses  were  good  and  well  laid,  and  that  the  customs  were  not  eontttey  to  hrtr. 

In  support  of  the  Candlemas  payment,  they  cited  the  case  ofBoseaiven  r. 
Roberts  (1),  and  Ellis  v.  Saul{^);  submitting  that  the  time  of  the  render  of 
tithes  of  lamb  was  a  matter  depending  on  die  custom  of  die  county,  and'diey 
urged  that  that  was  here  proved  to  be,  as  stated  in  the  answer. 

It  was  admitted  (in  answer  to  an  inquiry  by  the  Lord  Chief  Baron)  that 
there  was  no  case  establishing  a  custom  of  allowing  the  owner  to  choose  die 
best  two  out  often  before  the  clergyman  might  choose,  but  it  was  subnU^ted 
that  there  was  nothing  illegal  or  fraudulent  m  sudi  a  custom,  if  it  should  be 
proved  to  exist. 

On  die  question  of  fraud,  in  the  conduct  of  the  defendant  in  removing  hni 
sheep,  as  stated  in  the  bill,  they  contended  that  a  farmer  was  entided  to  re- 
move his  sheep,  and  they  submitted  diat  the  defendant  had  sadsfactorSy  re<- 
moved  the  ground  of  that  charge  by  his  answer  on  the  record,  and  that  ad  t6 
the  evidence  of  his  declaration  of  an  intention  to  defraud  the  tithe-own^f, 
such  a  declaradon,  even  if  made,  could  not  now  be  set  up  in  evidence  againait 
his  positive  oath ;  and  that  fraud  being  wholly  a  question  of  fact,  cottld,  tktft 
be  decided  by  the  court  without  an  issue ;  and  they  subt&itted  diat  the  ease 
of  £Uis  V.  Boys  was  an  authority  in  favour  of  the  defendant,  because  the  court 
had  there  decided  that  there  must  be  strong  and  direct  proof  of  die  ftattd 
charged,  whereas  in  this  case  fraud  had  not  been  proved. 

Dauncey  having  replied —  * ; 

The  Lord  Chief  Baron  indmated  that  his  opinioli  at  present  was,  diat.  Ae 
payment  at  Candlemas  could  not  be  maintained  as  a  modus ; — and  that  the 
custom  of  allowing  the  owner  the  first  choice  of  the  two  best  lambs,  was  C6n- 
ttary  to  law.  ^^^  ^^ , 

Richards,  Lord  Chief  Baron,  now  delivered  judgment: —  .  / 

[Having  stated  the  object  of  the  bill,  and  that  it  was  not  necessary  to.eii- 
ter  into  a  statement  of  the  points  of  dde,  because  they  were  admitted  by  the 
answer.]  '^ 

The  chief  defence  is,  that  there  are  several  moduses  and  customs  of  titbhie 
applying  to  specific  tithes.  The  answer  first  sets  lip  a  fnodus  of  .2^,  far 
every  cow  having  a  calf,  in  lieu  of  the  tithes  of  calves  and  milk ;  lid.  pav^ble 
on  Easter  Monday,  for  every  milch  cow  having  no  calf,  in  lieu  of  tafe  umd  of 
milk;  Zd.  for  every  sow  which  had  pigged  in  Lent:  and  for  every  sow  ^hicli 
had  not  then  pigged,  when  the  pigs  should  be  three  weeks  old,  the  own^r  of 
such  sow  and  pigs  having  taken  the  two  best  of  every  ten,  the  dthe^own(^r  &  1Go 
take  the  third  best:  and  Id,  for  every  foal  within  the  year.  I  do  not  fitiB. 
that  there  is  any  evidence  ofiPered  to  contradict  those  money-paymeilts,  <^U 
think  that  there  is  proof  sufficient  to  support  theih.  I  must  tberefbr^ '^Ve 
the  plaintiffs  an  opportunity  of  carryfaig  on  the  inquiry  further,  by  iski^vJJr 
the  bill  must  be  dismissed.  The  other  prescriptions,  pleaded  a^ '  hioAm 
are  under  different  circumstances.  With  respect  to  lambs,  the  d^ft^daht^m- 
sists  that  there  is  a  customary  mode  of  rendering  that  tithe  (his"  Lj&rfififfip 
stated  it).  It  is  obvious  that  this  does  not  fall  within  die  legal  notionVorJii 
modus.  The  answer  does  not,  indeed,  affect  t6  call  it  amo^,  whkh  tbP,^%i 
legal  language,  a  mopey-payment,  or  other  distind:  domp^sddoti,  inlf^^Sf 
dtheable  matters.  This,  therefore,  is  not  a  mddus.  It  fd,  if  Anyt!hiA^  ^^i^flB- 
ner  of  paying  dthes  in  kind;  for  it  proposes  to  the  parson  to  take  ohe  ih'iMi 
but  it  is  a  departure  from  the  legal  course  of  rendering  dthes.  It  is'fi'<ytmore 
beneficial  to  the  parsod.  On  the  contrary,  there  is  no  consl^dehitioii  fbr  $e 
custom  moving  to  the  dthe-owner,  nor  is  there  any  piroyision  xhad^'findei^me 
custom  as  stated/tbr  mf  lamb's  under  or  ab6te  tlte  hmtib^of  W.'^  fii^% 

view 

(1)  Ante,  ^  228.  (2)  Ante,  p.  860. 
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^dfff  ^f  4the  case^  )  nmtl^ay » I  camiot  consider  it  «s  a  legal  mode  of  rendering  the 
iitlML  It  18  on^  whidi  would  deprive  the  parson  of  his  common  law  right. 
An  ficcouiU,  therefore,  must  be  decreed  of  the  tithe  of  lambs  in  kind. 
V  ■  A^i  to  Jhe  pigps  dropped,  not  in  lient,  that  alleged  custom  is  liable  to  the 
same  objection;  there  must  therefore  be  an  account  decreed  as  to  them  also, 
fgr  the  same  reasons;  for  I  think  it  is  impossible  to  maintain  that  these 
customs  are  a  proper  mode  of  rendering  tithe.  Instead  of  giving  the  plain* 
tiSs  a  tenth  at  their  choice,  as  is  the  common  course  of  tithing,  you  thus  ex- 
clude them  from  the  opportunity  of  choosing  one  of  them,  which  is  quite  con- 
tCfVEy  ,to  the  mode  established  by  the  common  law.  Then  as  to  sheep,  the  de** 
fendant  also  pleads  moduses  of  three  farthings  for  every  sheep  that  had  died 
iu  Normanby  within  the  year,  and  for  every  sheep  removed  out  of  the  town- 
ship after  Candlemas,  without  being  shorn,  in  lieu  of  the  tithe  of  wool.  Now 
X  find  infinite  difficulty  in  conceiving  how  these  payments  can  be  considered 
as  modmet  covering  the  tithe  of  wool.  The  tithe  of  that  article  does  not  ac- 
crue until  shearing  time,  and  this  money-payment  is  pleaded  to  be  payable  at 
.Candlemas,  which  would  be  before  the  wool«tithe  would  be  due.  It  cannot, 
therefore,  be  a  modus  in  lieu  of  the  tithe  of  wool.  Suppose  the  animal  should 
liye  beyond  Candlemas,  yet  die  before  shearing  time,  in  that  case,  as  this  fTio- 
duri  is  set  out,  there  would  be  no  provision  for  the  clergyman  for  the  feeding 
of  such  sheep,  and  therefore  there  must  be  an  account  of  that  tithe,  and  also 
jOf  the  tithe  of  agistment  of  sheep  removed  before  they  were  shorn,  except 
#Mch  as  were  fairly  removed  to  Coates,  the  defendant's  other  farm. 
,  Then  arises  the  point  with  respect  to  the  question  of  fraud,  with  reference 
to  the  sheep  removed.  The  bill  charges  that  the  conduct  of  the  defendant, 
ill  that  removal,  was  calculated  to  defraud  the  plaintiffs,  and  that  it  was  adopt- 
ed for  that  purpose.  Unquestionably,  if  that  charge  were  established,  the 
plaintiffs  would  be  entitled  to  the  tithes  of  such  removed  sheep,  as  much  as 
tbs}f .  would  have  bee^  if  the  sheep  had  continued  on  the  Normanby  farm,  for 
without  doubt,  if  you  take  away  the  animals  for  awhile,  for  die  purpose  of  de- 
^^uding  the  tithe-owner,  he  is  not  to  be  a  loser  by  such  a  practice ;  and  a 
court  of  equity  would  take  care  that  justice  should  be  done  to  him.  Now 
thdt  questibn  depends  entirely  on  the  evidence.  It  is  clear  that  the  farmer 
may  remove  them  under  some  circumstances,  and  that  he  cannot,  under  others; 
9pdtheg[uestiqn,  therefore  is,  what  are  the  circumstances  in  this  case? 
.^'uHl^  [oi;dship  read  the  whole  of  the  evidence  already  detailed  as  to  that 
part' of  the  case,  tt  is  quite  clear  that  great  numbers  of  lambs  were  kept  in 
.f^^  yetfT  at,  Nqrmanby  for  a  given  period  of  long  duration,  and  then,  afler  a 
^rta^m  se^son>. removed  thence  to  Coates,  and  kept  there  awhile,  for  a  shorter 
^t\tmi  they  were  then  brought  back  again  to  Normanby,  and  there  kept  and 
"2^^  yji  a  time,  as  stated  by  the  witness :  and  on  the  evidence  given,  I  think  it 
My^y  difficult  to  say  that  there  is  not  fraud  in  such  temporary  removals  as 
^baye  been  proved  in  this  case,  that  is,  in  the  sense  in  which  we  consider  fraud 
^  a  court  of  equity.  It  appears,  Uiat  until  the  year  1 81 3,  the  defendant  farm- 
£^^th.etithesof  Normanby  himself,  and  that  the  shearings,  before  that  time, 

S~7j^e  made  in  Normanby,  but  that  in  subsequent  years,  when  his  tenancy  ceased, 
f,  .tt^ea  removed  the  she^p  to  be  shorn,  to  Coates,  just  before  the  tithe  was  be- 
^ooiiaqfig  duc^  that  is,  just  before  shearing  time.  Then,  after  they  were  shorn, 
fh^.  were  brpught  back  again  to  Normanby.  The  same  thing  was  done  witii 
'^e^ctwes  about  to  bring  forth  lambs.  They  were  brought  away  from  Nor- 
jm9|j^V|to  Coates  a  little  before  they  were  expected  to  lamb;  they  dropped 
jtij^ir.  lambs  in  Coates,  and  afterwards  they  and  their  lambs  were  brought 
Jff^  jf^gm  to  Normanby.  This  certainly,  therefore,  i^pears  to  be  a  very 
jj^t^p^  case  of  fraud,  and,  as  it  seems  to  me,  when  I  observe  that  there  is  not 
.gpi^V^ord  o|f  evidence  to  disprove,  the  fraud,  as  charged  by  the  biU,  and  there 
;tt)Sf|(  £he  least  attempt  to  explain  it,  quite  irresistible. 

Jpiaw^vcr,  entirely  lay  out  of  this  case,  all  that  the.  witness  has  sworn,  as 

«i  4^cl^atiou  of  the  defendant  concerning  the  fraud,  and  his  confessing 

^',^t  was  his  intention  to  defraud  the  tithe-owner ;  and  my  reason  is,  because 

€  ia  nothing  of  that  kmd  stated  in  the  bill,  so  that  the  defendant  could 

have 
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hkre  kftd  no  appottxtDity  of  luiBwerii^  or  explaining  it,  and  he  ootild  not  therie* 
fore  have  heen  aware  that  any  gu<^h  matter  was  intended  to  foe  proved,  and 
in  cases  of  fhiud,  declarations  of  a  fraudulent  purpose  are  often  the  very  gist 
of  the  case.  He  had  no  sort  of  intimation  of  it,  so  as  to  enable  him  to  cross- 
examine  the  witness  on  that  fkct.  I  am  the  more  anxious  to  state  that  we 
are  not  now  to  be  allowed  to  enter  upon  that  part  of  the  evidence  in  tliis  case, 
there  being  no  ground  laid  for  it  by  die  allegations  in  ihe  bill;  because  I  wish 
to  have  it  make  a  due  impression  on  those  who  are  in  the  habit  of  diAiwing 
{headings  in  equity,  in  order  that  they  may  take  care  that  that  which  is  the 
gist  of  the  cause  should  be  stated  on  the  record,  for  it  is  too  much  for  a  de* 
fendant  to  be  overpowered  by  evidence  which  he  could  have  no  idea,  from  any 
statement  in  the  bDl,  would  be  brought  forward  at  the  hearing,  when  he  might 
otherwise,  perhaps,  have  been  able,  if  he  had  been  aware  of  it,  to  explain  it 
to  the  satisfaction  of  the  Court.  This,  however,  I  am  aware  is  a  delicate 
matted  for  the  consideratibn  of  the  pleader,  as  it  is  often  dangerous  to  reveid 
th^  evidence  intended  to  be  used,  but  the  bill  and  answer  have  very  great 
effect  on  the  decision  of  every  cause,  and  although  we  would  wish  to  avoid 
prolixity,  and  all  unnecessary  matter,  generally  speaking,  yet  it  is  indispensibly 
necessary  to  state  a  defendant's  declaration  of  fraud  on  the  record,  if  it  is  in^ 
tended  to  be  used  against  him  on  the  evidence  at  the  hearing.  In  this  case, 
that  declaration  not  being  mentioned  in  the  pleadmgs,  cannot  be  sufiered  to 
be  given  in  evidence  in  the  cause ;  for  if  that  acknowledgment  were  proved 
to  be  true,  there  would  be  no  necessity  for  any  ftnrther  proof  on  the  subject. 

In  the  present  case,  however,  I  think  the  evidence  of  ftraud  is  abundantly 
strong,  without  reference  to  the  evidence  of  the  defendant's  declaration,  which 
is  not  warranted  by  t^e  pleadings.  I  am  of  opinion,  under  the  circumstances 
which  appear  by  clear  legitimate  evidence,  the  fraud  is  here  sufiBciently  ap- 
parent; but  I  must  repeat,  that  although,  generally  speaking,  it  may  not  be 
n^essary  to  state  on  the  record,  declaications  by  the  defendant,  yet  in  a  case, 
charging  fraud,  where  such  declarations  are  often  the  gist  of  the  cause,  great 
injustice  woidd  be  done  to  the  party  if  evidence  were  received  of  such  decla- 
rations, where  they  are  not  charged  in  the  bill.  In  the  case  of  Evans  and 
Biekndlf  the  Lord  Chancellor,  very  soon  after  he  came  to  the  great  seal,  so 
determined,  on  occasion  of  an  attempt  to  introduce  evidence  of  this  kind,  with- 
out previous  intimation  to  the  party  against  whom  it  was  to  be  used,  by  al- 
leging it  in  the  bill.  He  has  held  the  same  opinion,  I  believe,  ever  since,  and 
no  man  can  difter  from  him  in  thinking  that  such  a  thing  cannot  be  done. 
For  that  reason,  as  I  said  before,  I  put  Siis  evidence  enthrely  out  of  the  ques- 
tion. There  must  be  an  account  of  the  tithe  of  lambs,  and  of  l^evrool  of 
such  sheep  as  were  removed  in  the  several  years  mentioned  in  the  bill  before 
they  were  shorn,  and  of  the  agistment  of  such  sheep,  excq^  tliose  which  were 

removed  to  Coates  to  be  shorn.  ,>,  j-    i« 

^  Decree  accordingly. 

Sittings  after  M.  59  Geo.  3.  1819.    Scacc. 

Dnffield,  Clerk,  v.  Orrell  and  Gorse.    [6  Price,  824.] 

npHE  plaintiff  was  vicar  of  the  parish  of  Prescott,  in  the  county  of  Lancas- 


ter.   The  defendants  were  occupiers  of  land  within  the  township  of 
laid  as  payable    Parr  in  that  parish.  The  bill  was  filed  for  an  account  of  hay,  and  small  tithes 

rfhrandaU      g^^^^^y- 

tmdlti^es^t  '^^  defendants  admitting  the  plaintiff 's  general  title,  set  up  a  defence  of 

not  supported  moduses.    Having  alleged  in  dieir  joint  answer,  that  the  defendant  OrreU 

by  proof  of  the  occupied  a  Certain  farm  in  the  township  called  Parr  Hall,  and  certain  lands 

payment  for  ihete^  called  the  demesne  of  Parr  Hall,  consisting  of  one  hundred  and  nhue- 

payment  of  hay  ^^^  ^^^  '  ^^^  ^^^  ^^  defendant  Oorse  occupied  a  farm  there,  consisting 

or  ai^y  small    '  of  about  fifty-nine  acres,  forty-two  of  those  being  part  of  the  demesne  of 

tithes,  either  in  ]^UT  Hall,  the  boundaries  and  quantities  of  which  were  set  forth  in  a  schedide: 

kind,  or  tub  ^m 

modo;  and  an 

account  was  decreed.  Payments  laid  as  modtues  being  proved  to  have  been  always  paid  within  memory,  though 
called  by  the  witnesses  compositions,  and  not  opposed  by  evidence  of  their  origin,  held  to  be  sufidently  proved  to 
establish  them  on  a  defence  oHmoduHs,   A  modus  laid  as  payable  by  the  owner  of  the  lands  in  question  held  good. 
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Aef  stated  that  they  bad  been  infortned  aod  believed,  that  firom  time,  &c.  ut-  1819. 
tfl  the  plaintiff  was  appointed  to  the  said  vicarage,  there  had  been  paid,  and  of  driffixlo 
right  had  been,  and  then  was  due  and  payable  to  the  vicar  of  the  said  parish 
for  the  time  being,  or  to  the  person  or  persons  entitled  to  receive  the  vica- 
rial (1)  dues  on  Easter  Monday  in  every  year,  by  the  owner  or  owners  for  the 
time  being,  of  the  said  farm  called  Parr  Hall,  a  certain  annual  sum  of  iSs.  4id* 
for  and  in  lieu  of  the  tithes  in  kind,  of  all  hay  yearly,  had,  made,  or  taken, 
upon  and  from  off  all  lands  within  the  said  township  of  Parr,  and  for  and  in 
lieu  of  the  tithes  in  kind  of  all  titheablc  matters  and  things,  the  tithes  whereof 
are  usually  reputed  and  held  to  be  small  tithes,  yearly  coming,  &c.  upon  and 
from  off  all  lands  within  the  said  parcel  of  the  said  demesne  of  Parr  Hall. 
They  also  set  up  the  following  moduses^  as  payable  by  the  occupiers  of  lands 
within  the  said  township  of  Parr  not  being  within,  or  parcel  of  the  said  de- 
mesne of  Parr  Hall ;  6d»  for  every  married  man  residing  on  such  lands,  in 
lieu  of  Easter  offerings  for  each  married  man  and  his  wife ;  Id,  for  every  bar- 
ren cow;  and  lU.  for  every  cow  not  barren,  in  lieu  of  the  tithes  in  kind  of 
milk  and  calves  of  all  cows  on  such  lands  ;  and  6c7.  for  every  colt,  in  lieu,  &c. 
The  witnesses  examined  for  the  defendants  in  support  of  the  first  modus 
of  ISs,  4d.  proved  that  no  tithe  of  hay,  or  small  tithes,  had  by  them,  or  by 
any  other  person,  to  their  knowledge,  heen  paid  for  the  lands  within  the  de« 
mesne  of  Parr  Hall,  either  in  kind  or  sub  modo> 

Old  deeds  were  also  produced  in  evidence,  wherein  the  I3s,  4d,  was  men- 
timied  as  payable  to  the  vicar, .  for  and  as  a  prescription-rent  (some  of  them 
stating  it  to  be  a  moduSf)  for  the  tithe  of  nay  and  all  small  tithes  in  Parr. 
And  several  receipts  (from  1757  to  1815,)  were  put  in,  as  given  by  the  vicar 
to  the  proprietors  of  Parr  Hall  for  that  sum,  stating  it  to  be  a  prescription  for 
tithe-hay,  saying  nothing  of  other  tithes. 

The  witnesses  examined  to  prove  the  other  sums  of  money  set  up  as  modus^ 
€si.  proved  the  uniform  payments  durii^  memory ;  but  they  universally  called 
them  ccmipositions,  and  stated  that  they  w6re  demanded  as  compositions.  No 
evidence  was  offered  on  the  part  of  the  plaintiff,  to  impeach  or  vary  the  pay- 
ment, or  to  shew  their  origin  to  have  been  since  le^  memory. 

To  that  evidence  the  plaintiffs  opposed  the  parhamentary  survey  and  other 
anment  public  documents  wherein  the  tithes  were  estimated,  and  said  to  be 
payable  to  the  vicar :  and  no  mention  was  made  of  the  demesne  of  Parr  Hall, 
or  of  any  wodus  payable  for  the  tithes  due  firom  that  estate. 

Dawuxy  and  Roupell  for  the  plaintifis,  contended,  that  the  modus  of 
l$s*  4id.  set  up,  was  not  proved  by  the  evidence  as  laid ; — objecting  that  that 
money  payment  had  not  been  proved  to  have  been  rendered  in  lieu  of  all 
small  tithes;  but  of  hay  only:  and  that  on  the  contrary,  the  receipts  nega- 
tived so  much  of  the  application  of  the  money  payment  by  confining  it  to  hay : 
and  that  the  payment  itself  being  chargeable  on  the  owners  of  the  estate,  vi- 
tiated it  as  a  modus^  because  it  would  be  uncertain  in  drespect  of  the  person 
liable,  and  it  threw  such  difficulties  in  the  way  of  the  clergyman,  who  was  by 
law  entitled  t&  resort  in  the  first  instance  to  the  person  actually  in  the  occupa- 
tion of  the  land,  as  might  render  it  in  many  eases  which  might  be  put,  (such  as 
the^event  of  a  disputed  title,  &c.)  impracticable  to  obtain  his  legal  right,  which 
in  the  common  course  was  always  sufficiently  dear,  certain,  and  accessible. 
To  the  other  money  payments  they  objected ;  that  thou|^  they  were  laid  as 
moihues^  they  were  stated  by  all  the  witnesses  to  be  compositions ;  and  there- 
fiyre  were  not  supported  by  the  evidence :  and  as  an  issue  could  not  be 
granted  to. try  a  composition,  there  must  baa  decree  for  the  plaintiff,  on  that 
part  of  the  case. 

Mur6tk  and  Skadwell  for  the^de&ndants,.  insisted,  that  the  money  payments, 

an 

(1)  Aa,olj^an  beiqg  tiken,  ihm^  nc^t  groQnds*  with  which  his  Lordihip   4eeltt«d. 

much  insisted  on,  to  a  modtu  laicT  to  be  pay-  himself  satisfied. — FtiL   Prevott   v.    Benett, 

able  for  vicarial  dues,  the  Lord  Chief  Baron  ob-  Ante,  p.  726;  and  Utheff  ^.  Lord  Htrntimg" 

•Cired  that  that  objection  had  been  over-ruled  JMd,  1  Price,  237.  Anit,  p.  649. 
in  this  Court,  in  the  case  of  an  an8>ver,  on 
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*'-Ti  in  tue  ancient  documents,  was  no  proof  of  its  non-existence,  and  lihatt'Kidh  ffOr* 

v^9(^^ii4ict^  iTt-t)iA;^  tlfte  question  wbeibertStc^fvvMd^uigr.iMi^^  hay  and 

being  payable  by  the  owners  of  the  land  covered  by  it,  was  good ;  and  bad 
been  so  held  in  the  case  of  Ord  y.  Clarke  (1)^  As  ^  the  objection  taken  to 
the  other  payments,  that  they  had  beetr  termed  cotfipositions  by  the  defend- 
M^^Mv^tileaE0s, . th«y  «iibmitted  that' that  \ras  a  inattar*  vity  lUljet^^tMohk 
mistaken  by  ordinary '>pera«iitof  exatmoad  as  witness^,  laid  ought  not,  there- 
I  lS^<^.(Pt9Q^clMd.e^:«  d«feodaat,  whabadi  m  point  of  £ict,  agood^eftnce^ 

yih^  {\iiU^  9Ki4e|yQ»  wght  ^  cj^ven^  ^  that  wbiah  was  nowbdm  tstm  60014 

»i«btAa  wi^fi»%  ^Wn^*    '  .   .         - 

^nB  ^f;^9ii^^4i«  l4ti^,Cbkt9nWf  ddiver^  jodgmftnt  :  The  tdainCiff^'  titl^ 
'  ^^  |§j4ii»i%i&o»i»S^:lwiing twilled,; 4^ 

'"  ri]  |Tft¥*ftl|Wr^fM«eii^,#^tjMfi  btyijpra^  tof  diefeace  to  Jva  clftitni  ..  Asfto  th»  dbgectMii 

'^f,  frl^i j^^  iW^R  r*»k«ni  t».  t]^  |lits(l^  faei^g^  iaid  as*  payable,  by  the  ownerof  .tbe 

1 .  X9.ii6\  ffi^ri^^W^  i;^'mmi>Ui  QQ^cHr,Irdioi&'cet«aiidyihaflw  cmBiddKArthatn-at 

"  ^'-'^-''''^  lff^ia(t)^9ryidQlf^^b^i4  paints  .•ItiAf9Mff8/)tewQi«r|.>di«t«kaiBii»«t:i8e'i^Mk 

r  '  ^1,:"^'  ll9M^^45^tl^i<8l»u<^         lmai«»4h«k(is/aaii^Bl^jrt•bttbeltert•  aUit 

*  iom  oa  fiRfitffW^^  ffjl^i*^  J«H*ci»fe  ofthfirAi«g>acodrdMJpt6-oii[ifro«Bbp^^ 

irau^rii. -TO  j^^w,  0^,4)^1^  >tO'4ipt)Mbl#MlaU^^  Qtt.thB>e¥idflnBe,thiMiAJiiwmi 

'  ""n  rnVd"  $¥»^-f^^.i^^l^mfi»^mm^  toUk^nxient  atTwhUfitklmi;  it 

^  ."v!>jue  4^tiriJi«rP*  ^(b^mAi^  9£bliy;«Ddfi8matt  titbet;;  tto.Broirf.lis  iBaoBi)r<tbiilti» 

•xj^iodiijui  iifif^.p^l^yiifaj^eg^^efn^  jbbA  titbas/ biivii:«r^hBib 

4^f^4,  b}^0;f9f(»w{M9r«i  of  llie  iaUds^  .eitfaef  iA  Jcind  «r  ^ti^  thoia  f  ^mtdiiimtmmAf. 

ses^fif^  ^i^f^kf^U  even  if  lb«»  werqrnoi  c(ridenoattO)ahefftdut  diMo- 

citw  is  payable  in  lieu  of  hay  only.    As  the  prescription  tbereiMe*JB  laad^'^illas 

f,^^afr{;^is^..jpfcnei  .-by  tl|^  evidcMMN^  so  that  it  issthus  mtwapj^Ttad  by 

j^o^\^  (^  pli^^tiff is  consequ^Mfy  enfitled  (o  aD.aaooulit<o£^eidiiciof 

g«,. ^ii  tpi^b^  i^^r  vi^4lu4»»,.lh^e  is  no  ohjeotkm  made  lA  dieif  amodnt^t'  IQ^e' 
^^j^/q^est2V9^'is,:wbethep  there  is  suflSmcttt  evidencse  tosnppofctillieilktr  l^uie 
^i^./oeif^i^y.pp^^iof  their  having  been  uaifoimly  pand  for  uYtajf  gnMrtiflaanrii 
t9^8MP?^<f'*^''^^'^^  4B  ur(j^»  that  tbey  are  tmerciy;«oiDpo«idbn%  toidiliBt 
J]^i|^]|u^fj^pr^4y  stated  to  be  so  by  ^  vriitileases*  BiitlilHi&idiatfdbkt 
y/^p^npiJ^  invalid^tinf .  a  detoce  oimodm^  JtmiaM  isifialaaqiof 

£|^u>9^%  U  |9  fifidp  ^(^t  there  are  no  cases.wbeMiii  a  monef  payianltjiit  licufiaf 
yt^d&^^.'9(lu&b.  is.iQxpreBdy  .oaUeda  coropoaitiooiby  aH>tJbe^wifa(w»aai:caiMaAto 
^es^xuis)\  i^  as>a  modus^  haa  been  sent  to  an  iasue*    If  ttee  ibc*  nQt|-ItnhMJ(d 


,;b^;asb{iiped  <>f  the  limits  of  my  authori^  if  I  eould  net  JKMik0.aiife»  df  udakl 
«^^)^'..wer^  aitycase  deddiiig  tha  oibais  imyyj  ldioiddifNrhBj^-ift]dediyiiC)^ifait 
yIjrbou)d  do«o,witb  very  great  rductapQ9».'  .  '  •:  -  ./ .  .t^r  :  jf ->  ^di  io 

^_It.wMaIsf^a^4v  that.iMhteinievJiAd  b4?Bk ^F^'^^^b^'*'^  ferideneacin f am^hrt 
f Q{!,iibe ,^ptf^e4;;.bm  tbene:  is*  i  thinks )V«i{y  iiuJiSQitPtt  (pio0fi.'wiMia«afi)j J^Unre 
,^er  /f^UiM  ^t4^ui»d  payment  i>£  lil^4a9#  m/m»  and^uJGepttoiptofnlikBBauby 

i^d^.tp  fsay  ui^  tb^^s  )aMffi^^i^v^M$a«%  to  isnabte  iftaitoidedd^har^lam 


^^ff^SWf^^    DladtM  do^upeiH.  ^iltlMJigh'JIrJa^^eMiidjr  eqi^dibl  tomat 

,95iBJn£vf>B  J£9d  Siii  oi  biTfl  ,Y  r3q<."iq  n*iod  svfirf  :» 1)3*71  sohbol  l>n«  \Bd  Aom 
Hmiianoa  (OaAmtr.  638.    ^iii«,p.  04. 


ttepotitivfcreiiiitfBiiiPOfiowd'piytteftt;  shiest  itf'Ae  mere  ondnnon  to  men-     wemMtt 

Deato9'^*^Anmnovtat  «P  th»^^  of  hay  aiWng  wiAin  tbe  towmhijp  of 
i       '  FaRV  «&d  of -nndl  tithot  admitted  by  the  ani^er,  ansiiie  within  thfif 
tenMoeofBMrr,  with  co8t9i-^lB8iie9  as  to  the  other  99ioa«fei. 


V. 


•> 


T 


Jpn»,59Geo.  a  1819.    Scacc 

Dotwion  wA  othent  T.  SeavM  (1).    [6  Prioe^  33a]  S.  C.  By  the  nuM 

(rf  JDormoMn  Ciorrjr.    Dan.  194. 
IHB  plaiiKJfik  in  the  praient;  amended  bfll  (Ibr  an  aeconnt  of  the  ti&es  of  Lnceme,  tn«i, 
locerner  tana^  dotan  and  other  artificial  grasses,  ent  by  Ihd  defendstata;  clover,  aodotber 
oampim  of  Janddn  the  ]ttrish,  for  green  neat),  eharged  thai  Ak^  tiibes  df  ^^TmS!^ 
sncfa  articles  were  due  to  the  plaintiffs,  as  lesseto  of  tfie  rect6ry  Of  Dbf tife^  given  to  hui- 
(Kent),  and  suggested  pretences  that  such  green  nMatwas  oonsiiimed  wtt^Uy  bandry  hones 
by  hoBsaenrployed  in  andabout  die  ealtiv^tiim  nad  husbandry  of  their  fykon  ^  ^^  ^ 
andiaida;  andidiat  thcatfoie  tb^-fdaintifis:  were  not  entided  to  the  tithes  £^on^^ 
tiienDf:)whcRaa£iebillieh8vged  tbei  eoatraryv  and  that  the  articles  soe^t;  tfaeyuearown, 
were^nsttwholfy  comnmied.  bf  iMtses  employed  m*  the  coltivation of  tiieii^  aienotthere- 
fioBBs^  Jikd  «hat>dia  qvasititiea  af  sUek  avtielea  as  had  been  so  etkt  fbr  green  ^^  mmpt  by 
Bleat  and  gnren  tD>aaahhoraM»>  ware  ^momc than  sufficient  for  their  oommnp-  f^*^^^^^ 
tion^  anddttC  sach  parts  aa  wem  aetnaUy ao^OiM«Bied,'were  nnntecesaarily  ceto'^  of  dthei,  nnlett 
fOBifld  fay!«Bdi.'horsea^«ad  with>aii(iidieDl(<tdr<delhiad  the  pfaiintiffii  of  die  t$thea.  the  aurmer  hit 
Ika  bi&.:ab»chai^  itet  tha^defendanisi  at  the  same  time  hdl  a  sidfeieiit  no  odier  fodder 
qnanti^  of  ftdder  for  aadh  houses,  ctadltisive  of  the  attides  ciit  for  gf eeii  ^|^J^^ 

aKitt|.  thBtthcy\«tlhaatiHie/aoki^4^^<>*^^'<>^^y  >^  fodder,  (hepr^te^e  thefl»iii,fordM 
of  th^'AcHi  whkkBMglit  have  bem  oomomed  for  food  by  dietr  husbandf^  mbeliteDca  of 
JnflbeB)  «nd/hficl'a)M»tipj^nd  hay  and  fadder  to  other  purposes  thta  the  Hm*  suchhomiy  dw. 
fMst'ofididv^nisbandryhoiaea^iaad  dut  t^ey  had  also,  at  die  same  dm^,  soffl* 
«Bna.'pastniaige»(fer  ^kmr  hnsfoandry  iiorses  im  their  hinds  withm  the  perish-^ 
'Cbai^iBg '^rawL  ■  • 

'  Qnitbiii  part*  of  die-  ease,  the  oeeapietB  set  up  a  defence  of  exempdon, 
.«ailke.'^[eaacal>.oaitDnii  that  for  grass,  &;c.   cot  green  and  giren  to  hus- 
bandry horses,  no  dthe  was  due  or  payable.     The  answers  admitted  die 
g&ingtthe-lMcaena^  &c»' cat  green  to  feed  the  defendants'  husbandry  horses 
kept  and  employed  by  them  in  dlMng  and  culdrating  their  lands,  and  % 
agnduhwal  pvirposes^  within  the  parish,  but  insisted,  diat  no  tithes  Were  p^- 
.  i&difor  aack  green-meat.    The  defendants  denied  diepartveular  charges  bf 
'^ud^andiatatbd dat  d:tey  had- not  sufficient  pasturage  of  a  proper  quafify 
•  vpasitaheir  Arnia  or  laada  for  the  aapport  of  the  horses  kept  or  employ<iid'  b^ 
tahem  forfaMdbiBidty and  agticQiniral  purposes.    They  admitted  that  they  bad 
wkfitB'BaA  had'  on  each'  of  their  fonns  or  lands,  in  eadi  of  the  years  when  they 
b9anNa.tlkeisaidardcke.s0  cut  for  green  meat  as  aforesaid,  to  their  respective 
koiaea  in  hnabandiv,  a  sufficient  quandty  of  hay  or  other  dry  food  (if  by  such 
diryifopdtibcflioibttt  taiendoBed,  were  meant  fodder)  for  such  horses,  exclusiye 
of  the  said  articles  cut  for  green  meatus  aforesaid,  as  stated  by  the  bill;  Tliey 
i aMiUiHl fiimatflbad  bean^  ami  Waatfae  invariable  practice  with  the  farmen^  and 
.^tdiidntaaftpatf  Aor  wi4un<die  said  rpariah  Of  Daitford,  to  take  and  procure'a 
YiottBfantciaq^piyiSif^'gMii  m6m  wt  horses  employed  in  husbatndry  and  for 
•aytonkimdMnq^aiv  wMst  it  eoidd  be  had,  such  green  meat  being  less  et« 
f^fsnatib  and  Apr^baaiikial  for  their*  heidth ;  and  that  it  had  never  Iraeii  kdft^ 
nogiaiidfBavinL^had-  baoa  the '  eyntcim  or  pracdee  widiin  die  said  parish  &t 
aiy  fVlwicyitDdMy  Ms  haaaes*  upon  dry  teeat  or  fodder  all  th^  summer  tfatak 
^:SAffilim^^tiMimd^  wbm  dieygare  the  ^d  ^riidia 

i^a^fxtt  btifnet^^wm^-9M9tb^^^^  horses  in  fausbttid^, 

.  ah^iaii  iQ^kMi'adhflMite^lHxMd  ^Mti^^tdtaddea  ofliay  aiM  fod<}d^,tte 
i^produce  of  dieir  said  forms  and  lands,  aa  stated  by  the  bill,  but  denied  that 
snch  hay'  and  fodder  might  have  been  properly,  and  to  the  best  advantagei 

4^  Q  vi»v     9^^  :'■  *  *  oonaumed 

(1)  8te  ihif  tilt  sn  other  psiatt,  nadir  the  til^  DwfNON  t,  Cut^f  mitf  p.  %IT, 


TITHE  CASSIS; 

IfilO*^  fwUMmri  fbribodlisrdieirfaiiribandryhozMB,  «uchjdfy  food  heioginucb  more 
eaqmrnve^  and  leas  beneficial  for  hui^andry  horses  than  the  articles  cut  for 
green  meat ;  and  they  alleged  that  therefore  it  was  the  invariable  practice  with 
the  faraiers  or  inhabitants  of  and  within  the  parish^  to  procure  a  sufficient 
supply  of  such  green  meat  whilst  it  might  he  obtained.  And  they  ad- 
mitted .that  they  respectively  had,  in  each  of  the  years  when  they  gave  the 
said  articles  so  cut  for  green  meat  to  their  respective  husbandry  horses,  used 
and  applied  divers  quantities  of  hay  and  fodder,  the  produce  of  their  said  re- 
spective farms  or  lands,  in  or  for  the  support  or  food  of  their  sheep,  cows,  and 
other  stock,  and  for  other  purposes. 

They  denied  that  they,  during,  &c.  had  sufideni  paHuragCf  of  a  proper 
quaiUiff  on  their  farms  or  grounds  within  the  said  parish,  for  their  husbandry 
horses,  as  alleged  by  the  amended  bill ;  for  that  they  had  no  pasturage  or 
pasture-land, '  other  than  and  except  what  i^as  situated  within,  and  part  of 
Dartford  marshes,  which  marsh-lands  were  of  a  washy  nature,  so  as  always  to 
ba  pr^udicial  to  working  or  husbandry  horses;  and  dierefore  such  marshes  or 
marah-lands  were  seldom  or  ever  used  by  defendants,  or  either  of  them,  for  the 
pnrpose  of  turning  out  dieir  woiidng  or  husbandry  horses  ;  but  that  the  same 
were  used  or  appropriated  for  the  grazing  of  sheep  and  other  stock  and  cattle, 
and  for  hay ;  and  they  submitted  that  such  appropriation  of  such  marsh-laoda 
codd  not  possibly  be  of  any  injury  to  die  tithe-owners,  as  the  stock  graaed, 
and  hay  produced  thereon,  were  liable  to  the  payment  of  tithes,  whereas  the 
pasturage  of  husbandry  horses  thereon,  as  they  were  advised  and  insisted, 
wmid  not  be  liable  to  the  payment  of  any  tithes,  nor  any  compensation  in  lieu 
thereof,  but  would  be  exempt  therefrom. 

It  was  alleged  and  proved,  that  one  of  the  defendants  (Sparke)  had  no 
meadow-land  on  his  £wm,  and  that  he  had  not  only  sold  no  hay,  but  had  been 
obliged  to  buy  com,  straw,  hay,  and  other  fodder  for  his  husbandry  horses. 

On  this  state  offsets,  Martin  and  RoypeU^.  for  the  plaintiffi;,  in  si4>port  of 
the  only  point  now  in  disputd  between  the  parties  in  this  cause, — ^whidi  (th^ 
admitted;  was,  whether  grass  or  other  green  food,  cut  and  carried,  and  giveb 
to  husbandry  horses,  be  exempt  from  tithes  by  universal  custom,  where  the 
finner  has  any  odier  fodder  of  any  description  mi  his  form;  or  whether  the 
eoatom,  if  any  such  exist,  be  confined  to  fiurmen  who  have  not  a  suffidency 
of  pasture  or  grazing-land  ;^-contended,  that  the  word  *'  fodder,"  as  used  in 
all  die  cases  on  the  subject  of  the  exemption,  was  to  be  construed  as  applying 
to  all  fodder,  and  if  not,  that  it,  at  least,  included  hay.  To  shew  uiat  the 
term  ''fodder"  was  applicable  both  in  its  co^oimon  and  its  legal  sense,  to  all 
kinds  of  food,  and  even  more  particularly  to  dry  food,  as  disting^uished  from 

nn,  they  referred  to  Johnson  s  Dicdonazy,  where  it  is  defined  to  be  "  dry 
stored  up  for  catde,  against,  winter,"  and  that  significadon  of  it  (being 
a  word  of  Saxon  etymology,  pobjw)  is  borne  .ont  by  the  German  dictiona^ 
rfes:  and  to  Cpwell,  who  had,  in  his  Inteipreter(l),  considered  it  as  sp^ 
plying  to  all  kinds  oi  food ;  for  he  had  derived  it  firom  foda  (Saxon),  and 
had  explained  it  by  the  general  term,  alimentum^  which  would  cover  every 
thing  capable  of  am>rding  nourishment  or  sustenance.  They  then  submitted, 
dut  all  the  cases  which  had  been  determined  in  the  courts  of  law  and  equity, 
had  affixed  to  die  term  the  tnore  comprehensive  significadon  which  had  heea 
given  to  it  by  the  Glossaries  and  Dicdonaries,  and  that  none  of  the  deeidons 
had  extended  the  exemption  to  cases  wh^re  there  was  a  deficiency  of  green 
food  only.  The  privilege  itsd^  they  observed,  as  insisted  on,  was  not  ap- 
pendant to  the  pardcular  species  of  food,  but  to  the  animals  to  whom  it  waa 
given ;  and  if  green  food  so  spent  was  exempt,  what  was  there,  they  asked, 
to  restrain  the  exemption  from  extending  to  all  other  titheable  matters  given 
as  food  to  horses  employed  in  husbandry  by  the  grower?  Soft  the  same  policy 
would  extend  it  perhaps  to  all  other  food,  and  certaiidy  to  hay ;  whereas,  if 
die  exemption  were  founded  on  the  total  want  of  hay,  and  all  other  kind  of 
food,  the  reason  of  it  would-be  at  once  obvious  and  intelligible. 
They  then  affiled  themselTes  to. the  authorities,  commencing  widi  an  in* 

▼esdgation 

(1)  Tit  Fod«r. 


TITHE  CASES. 

Testigadon  of  die  deebion  in  Crawkf  r.  Welb(l),  (on  wfaioh  die  muaSa^  1619* 
adrerse  poailkm  stated  in  Watson's  Clergyman's  Law  (p.  559)^  Ifcal  "  gsass 
qit  and  given  green  by  the  fanner  to  his  own  cattle  for  dieir  necessary  suste- 
nance, he  not  having  grass  sufficient  to  maintain  them  odierwise,"  was  there 
said  to  be  founded)  to  shew  that  that  writer  was  not  supported  by  the  case 
dted,  in  the  doctrine  there  laid'down  by  him,  and  to  whidi  he  had  referred  as 
the  bosis  of  his  proposition.  That  case,  they  submitted,  was,  on  the  contrary, 
as  reported  in  RoUe,  decisively  in  &vor  of  the  plaintifl&,  against  the  daim  of 
exemption  set  up  by  these  defendants,  because  it  establishes,  that  to  support 
sudi  a  defence,  it  must  be  shewn  that  the  defendant  was,  of  necessity,  com* 
pelled  to  resort  to  cutting  down  his  green  food,  fromabsolute  want  of  any 
other  sustenance  of  any  kind  generally,  for  the  support  of  his  husbandry 
horses. 

They  cited,  on  the  part  of  the  plaintiff,  the  case  of  Mantell  v*  Patns(2),  as 
an  audiority,  deciding,  that  to  entitle  the  farmer  to  the  exemption  daimad, 
he  must  have,  at  the  time,  no  other  food  of  any  sort  on  his  ium ;  for  the 
result  of  that  case  was  an  order  of  reforance  to  the  Deputy  Remembrancer  to 
enquire  whether  the  defondant,  Yalden,  had  sufficient  fodder  to  suppoat  iiia. 
cattle  used  in  husbandry,  without  the  green  fodder  in  the  {headings  mentioned. 
And  they  referred  to  die  case  of  Perry  v.  Soitm  (3),  (on  whi^  they  placed 
much  reliance),  where  Sir  Edward  Coke  called  this  exemption  a  presor^ 
tion  in  nen  decimanio,  observing  that  -a  man  might  as  well  prsseribe  io  be 
dieeharged  of  hay, 

T%ey  also  adverted  to  the  recent  esse  of  SUtens  v.  Aldndge{^\ 
Mr.  Baron  Orahau  (the  Lord  Chief  Baron  being  absent,  sitting  in  the  i 
cOturt)  expressed  himself  of  opinion,  that  tliere  must  be  a  total  want  of  fodder 
of  any  kind,  to  justify  the  farmer's  exemption.     It  appeared  also  by  that  case, 
that  Mr.  Justice  Park  had  so  ruled  at  Nisi  Prius,  aiul  Mn  Baron  Wood  had 
declared  in  baidr,  that  the  law  had  been  properly  so  stated. 

l^auncey,  Shadwell^  and  Pemberton,  for  the  defendants,  on  the  alfaer  hand, 
contended  thnt  the  word  '*  fodder,"  as  used  judicially  in  the  reported  cases,  as 
understood  by  the  text-vnriters  on  tithe  law,  and  as  explained  if  the  oorapiliers 
of  the  ancient  glossaries,  originally  mesnt  pasture,  or  the  grass  eaten  by  the 
mouths  of  cattle,  from  off  meadow-land, — and  not  dry  food :  refenniig  to  Spd* 
man,  296^,  and  Jvniusf ,  tit.  Fodder,  where  the  word  was  expounded  by 
pabuiwn^—oimettimn.  They  submitted  that  it  was^  therefixe,  quite  dear 
diat  the  original  word  meant  pasture,  for  that  was  the  sense  in  whidi  pabnivm 
(from  pa9C^,  wm  nsed  in  all  the  elassic  authors.    Thna  Virgil,  drd  GeorgiCi 

4t   1,1,  Vktcmtque  feres  «t  Tirgea  Itotas 
«<  Pabular 

«        I         F«ge  patalB  liMa  t"mmm(L  flaft.) 

Agaih,  1.  481 — 

'"  Comipltque  UtoE,  infecit  pabnU  tabo.** 

"  Fneterea  jam  nee  mutari  pabula  refert." — (L  548.) 

And  in  the  first  Eclogue,  1.  50 — 

''  Nan  insueta  graTes  tentabunt i^bnla  fotas:" 
So  abo  in  Ovidi-r-Met,  Lib.  »,  I.  212— 

"  Pabaia  mifiwmt'' 

And  in  the  sane  seiMe  it  is  used  indie  jSneid^  and  J^  <3atuUaB,  TibuUttSy 
and  many  otiber  authors. 

They  then  adverted  to  the  position  laid  dowatby  Watson,  which,  they  aub« 

miCted,  was  supported  by  die  case<of  Cpmmiey  v.  WeU$;  for  that  4he  word 

"  anffident" 

(1)  1  BdL  Abr.  646,  pi.  t.  mte^  vd.  1,         «  "  Fodetiun,  Savmea  pw  pakmlo  A  tOU 

p^  S93.  mento  dizerunti    Angll  hodie  fbder  &  food. 

is)  Poai,  Add.  Sed  hoc  de  "omnium  animaliiun  victa,  illud  de 

3)  Cro.  E]ia.-lS9.  2  Leon.  tV.  ante,  vd.  1,  brutonim,  &c.  Jntdligimiu." 

p.  99.  •     t  Etymdngtflum  Angttoyiimi.    **  Itoddar, 

(4)  S  Pkke,  *a4T.  mU,  -  p.  ^79.  food,  pabuhm,    alimpntmn.  A.^.  pobtep." 


^2  ^t&mmTf 


XIVUB  OMBS. 

lftltaBUeB^(mpafRjniitim  i^^  and  ^t»  mAymntMeiMhm  ilb»f<ifiiQi>t  wm 
HHn^raMf^H^^bseiif iBg.that.thfit  wUek  wns  tKe  mt^uval  q^iif tmi4Kio«iiWa^  .eaiier 
tipiU^^imiig'btenput  on  the  featsnoe  by  a  learned  pcffsa&.wbo.wca  oo9r 
yfeBMUitenrntlifihe'fldhjepty  ia  a  treatise  written. to  make  tk^Mergf  ao^iiai^ted 
with  their  xigfaiB,  to  which  the  position,  as  stated  by  im,  was  ^d^^sDse^  -^^  ^ 
Ini  tiny ^added  the  authority  of  Dr.  Burn  (1).  They  then, cited  tkedictwi^  of 
bord'CSiieC  Baian  Comths  to  the  aame  point,  as  having  stated. in.  bi#  Di^ea^ 
fit:  fifesineii  -H*  2,  (tjiereby  giving  theawsction  ofliis  great  name  to.  the  doo^ 
pnbe)t  thaa  ^laibea  shall  not  be  paidfor  grass  cut  in  a  meadow,  for  blasts  of 
the  plough,  if  it  be  not  made  into  hay,"  citing  2Leon».^$.  and  BoL  Abr» ; 
and  iUat^:liKy  remarked,  ia  th^e  stated  to  be  the  law»  without  any  qualiftca- 
VottJOKth^^ound  of  the  farmer  having  a  sufficiency  of  other  fodder*  They 
nlsiMcited  fUn  otee  dS  Meade  v*  Thirman{'i\  where  tares  cut  green,  and  so 
§Wfar/;tarhuahaudry  cattle,  w^re  held  eooempt,  observing  that  that  case  was 
nhhfliihtd'f  asrlnwrby  Cbmyn,  tit.  Dismes,'  H«  1,  p»  94 ;  and  they  referred  ta 
«b)epeiitWfiiByi?rTv2>Ofra?(3)»  inBunbury,  and  CQllyer  v«  /Amvs0(4)i  in 
WbqdyctOtihsilianie.pbint.  Aa  to  thn  caa^  of  MautetU  v.  Puine^  they  loemarked 
liintf  ftanaHuery^/naeagra  and  Inqkerfect,  and  could  hardly  be  tenned  a  de* 
iJMin  ^lifefmBat^oaaa^  facsideSk  whidi  appeared  not  to  hanre  b«en  diacuased  or 
maaftigatad^ao  £feily  and  4i9roHgUbr  ^'  auA  i^  ^w  aod  i»portant  qya^tioo 
deaenred, 

fihi^s&9eneiil  policy  of  the  custom  on  which  the  exemption  vras  founded, 
they  submitted  that  it  waaone  which  ought  to  be  upheld,  as  its  object  was  the 
ariatnBIt«ftrl^ltage  of  Ae  tithe-owner  and  land-oecopier.  Husbandry  horses 
\mi§muaa^  from  agistment«iithe,  they  might  be  turned  into  hnd  qown 
WliiianBi/au  Totcliea^.  which,  when  eaten  by  them,  would  give  no  tithe,  yet 
iheytfrosJd'ttead  down  much  more  than  they  consumed,  to  the  injury  both  of 
lUs  fiuBlef  andthe  thhe-iowner,  in, which  case  it  would  be  better  fyic  bodi 
pavdeit  jdiatipart  of  the  vetches  ahould  be  cut  and  carried  to  the  horses,  than 
^haftanifdiJBHaohief  ahould  be  sustained.  .  As  to  this  species  of  titheabk  Joatter 
haii^aft>nft<ieiop(W  aad  hay  and  other  dr^  food  not  being  so,  tbey.  submitted 
lhhipHiapirh)feod'  ipusft  already  hay^  paid  tithe  in  the  course  of  being,  gfithere^ 
snjmkereep  tUeiaiBlidks.iB  question  was  in  the  nature  of  aAagistmentrtidie,  &qiu 
^ttbAhdsVaadqr.hQna»  were  exempt*  ^v  i.  .... 

Martin^  in  reply,  submitted,  that  whatever  might  be  the,Gl#s^i£^^0af)i9g 
iBfi|»aMBat,  .avm^^f  it  weseao  limited  as  it  had  been  ocH^^pdiad  Jp.')»e,i  to 
fiiatnre^)Jiier(glate«nea  bad  carefully  guarded  against  tha^  be^g  J^^ca  fia 
fimioit^a^mt  *f die^ wovd  ''.  fodder,"  by. adding  to  tb^ir  apposition  the  ,tflr«a 
iaipnapAui9l>  ^UHswhich,  no  word  could  be  more  com{^b^ivean4geii^i4; 
jnB  ^ijspated,  rtfaad  ibe  larger  signification  waa  that  whi^  h»i  been  judi- 
miallgDtadppted  bQi^  /tfa^  courts  as  its  legal  construction*  H^  i^pplwd  Ai9  SAf^e 
ishi^rvalaaa^totlhe  dodme  noticed  by  the.Chief  Baron  Qpiow  i^  hia  D%aat» 
aridbd  bfitn nuafie.'otk.the  tea^t  m  Watson's  Clergyman's  La^F,  thrift  was  Uftt 
dBiampited  hji  tW/ftuthoriliea  r^rred  to  there;  and  he  chjipiged  lui  fA>sHi;di^ 
aaMi^ecisDi'p  the.aqfiart  of  the  cafe  of  Perry  y,  Soitm^Uf.  ^.S^fiiwi^,  va^f^ 
(»acb  aa  it  amoifnted  to  an  i^probauon  of  a  surmise,  which  sugges^ied,,  that 
•fiW)M9aal^£.jiieadow<  Sod  pasture,  they  had  used  to  eat  .their  niea4<^4  ^TMb 
mattfe'^j^he  ohaerved>  that  in  that  case,  the  oourt  caif^e,  in.^ff^ct,  ^Ao.d^ 
^Mmainatioil  aa<ta  the  tithes  laf 'the  taxea.  That  the  doctrine  ^t^i^d^^r  ^9^ 
fiim  pant  of'  d»defimdwts  had  a^ev^r  been  considered  ^  la)s  he.  sut»n^t^  .wae 
jcI^Aom  Ma  nofeliaviiig  bean  aqtc^  on,  TJi/e  d^ciaipti)  in  tljie  C9iye iig.MfftJe 
mA  TiAhmmikf  iur  Sir  W.  Jones^  waa  founded  on  local,  puatom  wholjy^  land  wn 
applicable  to  a  discussion  on  the  existence  of  an  exemy^fif^  jaa.  a.  gfip^ral 
^itnrti^  "Atajningt  ewwy  ^afaer^i  aantw<9i;|nt,^o  a.  poaitjlYe,  ayd.astablished  rule 
-tfikirt  <andfae.madf  that the>caae  oiMant^  v.  Pame(fi)f  qtshe con^iwyv 
•m««ik>attihtiil|y  abeiriag  (doaalyi  tbat>  the  law  .^as,.  that  wherever,  a  defendant 
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bad  aivf  lK>rt  (»£  lbdd«r;  Hd^oouia  tioeiiMit  oft  diecaraitiptiDEE;  othtonrnfariiM       iMM 
imiiriryid^rtfeM  ^  tbM  oiMd  would  not  bAve  be«B,  wb^tfanrtfae'defeiidaatJvid       IMMIift 
my  oiiMrfbdder,  but  wbedier  be  bad  any  paature*    As  tothe'oaife  uf  tfayi*       mLa 
▼.  Dowse,  b»  observed,  tbat  nothing  bad  been  deeided  libore  bj'tilK  coort^  ^^^^>V*^^ 
tbat  ease,  ilwfefore,  could  not  be  regarded  as  an  antbority  eitW  waj^ 

Oti  tbe  wbole,  be  contended,  tbat  the  plainti£b,  bebg  pritndfiiae  enft'thd 
to  tithe  in'  kind  of  the  srfiele  in  question,  the  instant  it  was .  sevef  ed,  the  omik 
was  on  the  defendants  to  shew  themselyes  protected  by  some  wdl  foi&aded 
right  of  exemption,  and  such  they  must  make  oirt  their  present  ehdm  toibci 
or  there  nvust  be  a  de<5ree  for  the  plaintift. 

The  Loao  Chibv  Bakon  having  required  thaj^  die  reeoards  should  be  ^m» 
sorted  to  in  the  case  of  ManteUr,  Pome,  and  Hayes  v.  Dowse j  .ahatraotircof 
die  pleadings  in  each  of  those  causes  were  now  furnished  tothe  oouit^iniWa 
his  lordship  observed,  that  he  should  give  them^due  oonsideralian^  laajwdt^ai 
all  die  cases  which  had  been  cited,  before  he  delivered  judgmcriiti:  ihttmndik 
at  the  same  time  a  strong  opinion  against  the  defendants ;  iim^baidiief]4f  dse  ' 
exempdon  be  good  in  case  of  green  Ibbdoo  apj^ied,  whfitas'thaiiS/'bQfipiiii^ 
ciploi  to  prevent  the  extension  of  the  rum  dfCMUmdo  to  JMynonsBBSBA  l^^ 
finrmei^s  husbandry  horses?  and  thetfefere  the  serloaacoBMqMMeebf  arjsidfe 
«ial  deeblon  of  the  questkm  fei^der  it  a  OMUter  deseimig  the  oadbtJaAUiBM 
oonsideration.       '  .()w-f'3a'3& 

The  LoKD  Cum  Barok,  now  delivered  judgment.  '     u  i*  'ira  ^o/b     Jsmustjf  SS, 

The  only  question  now  remaining  to  be  decked  in  Ibis  oause  ia^  wiRtbnDliR 
plaintVis  entitle  to  the  tithe  of  the  green  meat,  thajtis/  die'  0!fms/^^jbiai 
and  tares,  '^hich  have  been  cut  by  tlie  defendants,  and  ^(tvm  to- wbriUl  itastt 
eall  tlieir  agrietdtural  cattle — ^the  cattle*  employed  by  them  fai  'buMnadryaab 
<heur  fimns.  That  dthe  is  primd  facie  due  for  gvasv,  when  eevefed^finm  dk 
ground,  may  be  considered  as  a  truism  in  law,  and  that  has  no^  indeed^ibaaii 
disputed  on  the  present  occasion ;  but  whether,  under  the*  drcunsdmoesiidf 
diis  case,  it  be  ddieable,  is  certainly  a  question  whoch,  aa  far  as  I  can  ABi^iUt 
never  yet  been  expressly  decided.  We  must,'  therefore^  proceed  upoibpsiii^ 
eiple,  Assisted  by  »(ialogies  deducible  from  die  cases  w^ob  goventK/tbia 
branch  of  dthe-law,  4ivailing  ourselves  of  sudh  condusions  aa-  may^be  saGBy 
dMwn  froin-them.  >  vr^ 

I  undenrtand  that  die  &cts,  as  admitted  between  the  paities,  fatha^^^lj^lsi 
ttBMrdmg  to  my-  construction  of  the  evidence,  satis&otorily  provied:'in}<dif 
Clause,  are,  that  in  this  case  the  quantity  of  mreen  meat,  if  i  »ay^o(Jfc<kQii^ 
whkh  was  cut  and  ctMtA  aWay  by  the  defendants,  tuf  chairged,  ta9^\ifait, 
move  thtti  suffiHent  to  feed  the  cattle  employed  by  them  in  -.baabspdryi^  But 
that  there  Was  hlsc/,'at  the  same  time,  as  much  dry  food,  such  as  bayy'feol^^a^ 
atan^,  on  die  ferm,  in  their  possession  as  occupiers,  as  would  have  ^taoitt 
Mliply Sufficient  fbr 'that  purpose.  The  primd  fatie  liability  of  the  iidbka 
ivl^h  afi^e  die subj^t  matt^  of  diis  bill  to  render  tithe,  however,  beingmsise 
dear,  it  cOnsequentiy  lies  upon  the  occupier,  if  he  datea  to  be  protected;  Amnb 
If^  paymenfrof  it,  to  shew  some  ground  of  exemption.  To  that  end  he  staaea, 
ibttt  ifkiV^dfCieh  ais  the  gr^en  food  which  was  so  severed  by  him^for  stMk  jnot 
plike^^Vte  iio^' fn^e  than  sufficient  to  feed  the  «atUe  iMtsBally  easplo^fi^fai 
ffis'itiilM^ftyMAgiKcidttiztf  labottt^  whereby  th^  necessarily  eontsibute  aoriii^ 
Mheik  df  ^  tit^e^tWvffe]f'^^<ii^Aing  the  ethier  tidMabie^  thaderv^  noiitidie 
ft^^lMe'ib^  ^^bffMe  of  cuktom^  and'dwt,  tiMwidisttBUidiag  heiiad^  Sn 
jfMWWAtk^Wt  &i^  saine  tithe/  a  sufficiency  of  other  feod^  socb  a»hay;  dam, 

*  TJbe  dthe  how'^ilaimed  i^  in  the  t^te^  df  an'  agibtunntAt^diOr  Ontdoekiis 
iftto'tht^^eailier^caiBes,  we  find  coilsideraWe'doubt  and'iisesitaiaity  esi  dneidb- 
Mk'^^ii^SiatdlHie^sdf;  fer,  dthtmgh  th^  is  no  do»bt'«hat  duaitidisborfiaiiil- 
'mnt  was  due  from  all  time,  yet  it  is  equally  true  that  that  tithe  has  been  long 
nedected,  aoAne t  till  wcy  Mcandy  demanded  in  ilW7aIM|rt^pfv4^  l^^fP.* 
nna  it  is^etea  widiin  rof  own  j^rofessional^eaipeiienoa,  diat  die.:SsBK^uit 
which  waa  4hkitU1fed  Ibr  ttati^  years  for  an  account  of  agiiitHMSitUfthe^^fta 

adviaed 
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adtiMd,  ttid  I  tttjMM  prapafed  tbe  faBL  The  first  case  wydi  oceurs  on 
ihAtsQlijeoCisliiat^iS^Amri^toiiv.  Plutmood^m  Oa  Blix.  p.  475  (1).  Itk 
shortly  thus : — **  ChdftBy  moved  that  no  tithes  by  the  law  are  payable  for 
beasts  agisted,  and  so  is  Nat.  BrsY.  5S ;  but  all  the  court  hdd,  diat  for  beasts 
agisted  for  hire,  or  for  dry  cattle  which  are  depastured  to  be  sold,  tidies  shall 
be  paid ;  but  for  dry  catde  reared  for  the  plough,  or  to  be  expended  in  the 
house,  ikQ  tithe  shall  be  paid  for  diem ;  sed'adfoumaiur"  So  that  thou^  the 
law  was  then  as*  it  is  now,  and  mnst  necessarily  be,  it  was  not  even  at  that  time^ 
9  matter  much  agitated  in  the  courts. 

Then  the  first  case  that  I  find,  whidi  has  any  applicability  to  this,  is  the 
caSd  which  has  been  cited  of  Perry  y.  Soam^  m  the  same  book  (p.  139),  and 
it  is  also  reported  in  ft  Leon.  27*  It  is  a  case  wbidi  has  been  much  relied 
upon  in  argument,  ttUd  dierefore  I  will  state  it  at  length.  It  was  in  the  dOth 
and  91st  of  Queen  Elisabeth:^ — **  Prohibidon  against  the  defendant,  paraoo 
of  the  church  of  Sherring  in  Essex,  for  that  he  had  libelled  in  the  spiritual 
Court  for  tithes  Of  green  tares  eaten  before  they  be  ripe,"  (it  does  not  appear 
hew  they  were  eaten,  of  whether  they  were  out  or  not,  or  whedier  tfaey 
Were  agisted)  ^  and  for  dthes  of  herbagp>of  dry  cattle,  and  for  tithes  of  sheep 
bought  or  sold,  and  for  churchii^  and  burials ;  and  surmised  as  to  tbe  green 
lares,  that  in  ike  said  parish  they  had  not  sufficient  meadow  or  pasture  for 
their  draught  cattle  and  milch 'kine;  and  in  consideration  thereof,  they  had 
used,  time  out  of  mind,  &c.  to  pay  the  tenth  shock  of  their  ripe  tares,  but 
for  the  green  tares  which  were  eaten  before  they  were  ripe,  in  consideration 
they  gavCithem  to  dieir  cattle  they  were  discharged  of  tithes  for  the  same." 
Then  follow  other  surmises  ^hich  have  nothii^  to  do  with  the  present  que»* 
tioi^.  As  to  die  first,  Lord  Coke  said,  "  it  is  no  good  surmise,  for  he  may 
te  well  prescribe  to  be  discharged  of  bay  given  to  his  catde,  and  it  is  a  pr^ 
scription  in  non  4ecirkando^  and  he  doth  not  prescribe  for  all  tares,  but 
for  those  given  to  his  catde,  and  hath  not  averred  they  were  given  to  his 
catde ;  so  pursueth  not  his  prescription,  as  10  E.  4, 2,  is  that  he  ought."  The 
report  proceeds :  ^'  As  to  the  firet,  the  Court  held  it  a  good  surmise,  for 
What,  C.  J.  said,  the  matter  is  the  want  of  meadow  and  pasture,  and  if  he 
had  said,  for  want  of  meadow  and  pasture  they  bad  used  their  meadows  with 
dieir  cattle,  and  for  so  much  as  they  did  eat,  to  pay  no  tithes,  it  had  been 
good."  Now,  here  it  is  very  difficult  to  know  what  was  really  the  object 
of  this  case,  or  whedi^  the  tares  were  cut  and  given  to  the  cattle  im  a 
btate  of  eeveranee,  for  that  does  Aot,  I  think,  aj^iear  at  all  satisfactorily  in  the 
report.  » 

We  find  the  sameoase,  somewhat  varying,  also  in  2  LeoB.S7,  Somesy  parson 
of  the  church  of  Sherring  in  Essex,  libelled  in  the  spiritual  court  against  Perry, 
for  the  tidies  of  green  tares  eaten  before  they  were  ripe,  and  for  the  ti^ea  of 
Hie  herbage  of  dry  catde,  and  for  tithes  of  sheep  bought  and  sold,  and  for 
churchings  and  burials.  Peny  prayed  a  prohibidon,  and  in  his  surmise  as  to 
the  green  tares,  he  «aid,  that  they  had  used,  time  out  of  mind,  &c.,  in  the 
same  parish,  in  consideration  diat  diey  had  not  sufficient  meadow  and  pastnie 
for  dieir  milch  kine  and  draught  catde,  to  pay  for  tbe  tithe  of  the  ripe  tares 
the  tenth  shock,  but  for  their  green  tares  which  are  eaten  up  before  they  a«e 
ripe,  in  consideration  tbat  they  gave  them  to  dieir  catde,  they  had  used  t»  bd 
discharged  of  any  tithe  thereof:  and  the  truth  was,  that  four  hundred  acres  of 
lands  within  the  safd  town  had  used  to  be  ploughed  and  sowed  every  year  b^ 
1%e  labour  of  draught  catde  and  industry  of  the  inhabitants,  and  in  consi« 
deration  of  which,  and  that  in  the  said  parish  there  was  not  sufficient  meadow 
^  nor  pasture  for  their  draught  catde,  they  had  used  to  be  discharged  of  the 
tidie  of  green  tares  eaten  before  they  were  ripe  :  it  was  bolden  by  the  court 
that  the  same  was  a  good  custom  and  consideration,'  for  tbe  parson  hath 
benefit  thereby,  for  otherwise  the  said  four  hundred  acres  could  not  be 
ploughed,  for  without  such  shift  to  eat  with  their  daught  catde  the  green 
tares,  they  coidd  not  matntain  their  plough  eatde,  and  so  die  parson  should 
lose  his  tidies  thereof,  and  for  ihe  tithm  of  the  green  tares  he  hadi  die  tidies  <vf 

four 
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firar  hundred  acres.    There  was  a  case  lately  betwiict  fhe  htrrd  H^nutrd  Had       J^^^ 
Nicholaiy  where  the  stiit  in  the  spiritual  court  was  for  the  tithes  of  rakings,  "^ 

and  a  surmise  to  have  a  prohibition  was  made,  that  the  inhabitants  had  used 
to  till  and  sow  their  lands,  &c.  and  they  had  used  to  be  discharged  of  theb 
tithes  of  rakings  after  that  th^  shocks  were  carried  away ;  and  CohSi  who  was 
of  counsd  with  the  parson,  durst  not  dmnur  upon  it,  but  traversed  the  pre^ 
seriptioB.  WaAT,  Chief  Justice. — **  The  want  of  meadow  and  pasture  in  die 
pariah  is  the  great  matter  here,  and  there  is  not  any  mischief  here,  as  if  they 
had  surmised,  that  for  want  of  meadow  and  pasture  they  had  eaten  their 
meadows  with  their  cattle.  And  it  was  h^  by  the  whole  court,  thtlt  it  was  a 
good  prescription."  What  was  finally  done  m  die  ease  of  Perry  v.  Soam^  as 
stated  m  Cro.  Elis.,  I  can  no  where  find. 

Then  there  is  a  case  of  Webb  ▼.  Warner  {\)  in  the  Sd  James  1st,  whieh  is 
correctly  enough  stated  in  Bum,  vol.  ia.  467,  thus : — "  When  thfe  inhabitilnts 
of  divers  marshes  and  fenny  lands,  who  used  to  gather  a  rough  hay  oafied 
finny  fodder,  for  want  of  sufficient  grass  to  sustain  their  heists  in  whiter, 
alleged,  that  they  did  this  for  the  sustenance  of  their  beasts,  and  the  better 
increase  of  their  husbandry,  and  ought  therefore  to  be  freed  from  die  pay- 
ment <^  dthes;  the  court  held,  diat  this  surmise  was  not  sufficient,  for  one 
may  not  prescribe  in  wm  decmando;  and  in  that  it  is  alleged  that  they  bestow 
it  upon  their  catde,  there  that  is  not  any  causeof  discharge ;  ibr  so  they  may 
prescribe  for  com  spent  in  dieir  ikmily,  or  for  corn  given  for  provender  to 
dieir  catde,  whereby  no  dthes  should  be  paid."  The  next  case  is  that  of 
Crawley  v.  fPel2f  (2),  upon  ^hich  very  great  stress  was  jusdy  hud,  as  being  in 
&voiir  of  the  plamtifis.  That  case  4s  to  be  found  in  1  R<^'s  Abridgment, 
645,  pL  7.  It  is  also  introduced  in  Viner's  Abridgment,  vol.  viii.  (s),  pi.  7. 
p-  5B7,  (aldiough  he  does  not  cite  Rolle,  but  it  is  clearly  die  same  case,  for 
it  is  an  exact  translation  of  the  passage  in  Rolle),  and  in  2  Danvers  and  Br. 
Bum's  Ecclesiastical  Law,  vol.  iii.  p.  467,  Dr^  Burn)  has  it  thus  :—'*  It  hii«h 
be^  resolved,  that  if  a  man  cut  grass,  but  before  it  be  made  into  hay,  bat 
only  put  into  swathes,  he  carrieth  and  giveth  it  to  his  plough  catde,  for  their 
necessary  sustenance,  not  having  sufficient  for  their  sustenance  otherwise ;  no 
tithes  shall  be  paid  thereof."  And  at  die  end,  he  cites  RoUe  and  the  case  of 
Hayes  v.  Dowte^  Bunb.  279.  We  therefore  find  this  case  repeated,  if^I  mar^ 
so  say,  in  RoUe,  in  Danvers,  in  Viner,  and  in  Bum.  Now  that  ease  certainly 
ittvirfved  die  real  question,  which  has  been  made  in  diis  cimse ;  Viner  tnsos- 
iates  the  case  exactly  in  the  same  words :  '*  If  a  man  cuts  down  grass,  and 
before  he  makes  it  into  hay,"  (there  we  have  a  cutting  green ;  in  the  odier 
eases  that  was  certainly  left  equivocal,  and  this  was  decided  in  the  9th'  of 
Charles  1st,  after  those  other  cases),  *'  being  only  put  into  swathes,  he  carries 
it  away  and  gives  it  to  his  plough-cattle  for  their  necessary  sustenance,  not 
having  sufficient  for  their  sustenance  otherways,  no  tidies  shall  be  paid  thereof." 
The  learned  counsel,  who  have  employed  great  industry  and  research  on  both 
aides  in  this  cause,  have  not  been  able  to  find  that  case  reported  in  any  othei* 
book,  and  myehdeavours  have  been  equally  unsuccesirfbl.  The  other  books 
only  copy  it  "not  having  sufficient  for  their  sustenance;"  '*  Sustenance," 
therefore,  is  the  word  used  in  Rolle  (not  fodder),  and  Viner,  Danvers,  and 
Bum,  have  so  translated  it  firom  Rolle.  Now  that  would  bring  the  case  to 
dns  point  at  once — ^what  is  meant  by  that  word  "  sustenance  ?"  There  i^  cer- 
taiidy  a  passage  in  Watson's  €lerg3rman's  Law,  which  afiects  to  give  a  definite 
meaning  to  the  word  sustenance,  and  if  that  which  is  there  given  to  it  by  him 
were  the  true  one,  the  question  would  be  at  once  disposed  of.  In  citing  that 
case,  however,  the  book  certainly  is  not  very  accurate  in  more  than  one  respect. 
it  speaks  of  the  case  which  is  referred  to  in  Rolle,  as  having  been  decided  in 
the  second  of  Charles  1st,  instead  of  the  ninth,  (the  true  date),  and  calls  it  a 
decision  of  the  Court  of  Common  Pleas,  whereas,  in  fact,  it  was  decided  in  the 
Court  of  King's  Bench;  but  what  is  more  material,  it  refers  to  the  case  in 
Roue's  Afaridgntot,  as  die  foundation  of  the  position^  so  that  it  is  built  upon 

die 

(1)  Cro.  Jac  47.  dnU,  voL  1,  p.  15S.  (2)  Ante,  toL  1,  p.  382. 
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di»efiMse  the  »ttttxpr>»f  t^at  boqli»»|extTOty,  #tiit«  a^y wiMiiliift  ^phiA  h> 
fcnacb  ^Bptiroliy jBpcm  »  4BMp  whi^  b»  qiwy^  ^jiid  tiiriMitgar wr  %  Inpttloak 
tp^the  cMe  tUjBlf,  fine  I  canDot.ukot  Ui  twmiiTiiftifea  nwr  bii mo»hlina#f 
kt  but  I  .niDst  look:  my«df  lit  tbe  n^porl^  4ad.d«iiig.4ei,  I  fiad  thfd  kdaoi 
jDPt  mi^xwse  bi«  doctarme.  It .  is  -j^en^o^  dear,  4mt,  W«i9Qii.  amwU  't<i  vlf 
^eotix^j  on  (h^  ciuie  in  RoU^t,  mid  bed^M^o^  9ffiv  liip  «piiiiM.jpf  Womt  fl» 
tbequestioDi  nor  any  reason  wby.agivw^ owatwrtiQ^^  iff 't«i  bte*  PM$  ciRi.tb^ 
word  ^  Miatepaooeif''  but  a«  Ofw  n^ssdy  trumlatjpg  ftiMt^  iMijaya*  ''  Kiktespcr 
do  cut  4qwp  bjs  i^mp, .  and  .^idy.doUi  w^ it  in^  aswirtpi» j Hwi. . ti^Am^.  '^ 
away  and  doth  give  it  green  to  his  own  cattle,  for  their  necessary  sustenrnwii  nnt 
ha^fiqg  Msa •t&eient  to  niajntfaa  tt^in  otbwwtsfik.  no  'titb^a.  »Mil  >b^  paid 
tfaerf^  ,|n]^oae,.hoir^«tr»  lh(i  .woi94«.  ^e  *'Md gives  i^tP.l^.fiUltl^ibr 
their  i^df^wvrjf'  SMUite»aii^  not  bavif^  suffiqient  ibr  theiy  siistorawice, j^thBT" 
wiae!'(;:l)f  .No«s  i{  tbp  autboi^^of  the  Cl^rgywv^'j  Law,  wf^iEw  i(im9et.  in 
adarafciiiBr  thr  waf  tifi  **  not  haviiiff  ^BrasaaufficieniAo  taaaiiitaia  then  olhfirwiMk'* 

SoQff  vM  bii«id^  ta mw!^ ''  wffiriffn  lj^fii*i.4P»MVi  if^tmrnmB*'  whkikn  m  I 
wpdenfiid  i^  seems  upfMpiwibl^.  to  ba  oov^fil ;  ^i^ therefore  I. miiafc  leject  U. 
The  passage  ift  not  intended  even  to  be  what  WatsoahipMlf-Aaptf  btcyijalwr 
fhnpiipp  ^  #*»  whst  JRoBa  ttitfii  mA  Re|l»  ama.iio  ^wah  thi>i^ 

Then  othei  )M>oks  and  ether  fiuthoritief  have  beeA  laferrtd  to  ypm  whidb 
Moea ,^v^  fapw  b«en  lai^.  tha^  thf^  jieep  U> viwa-to.  ba t^tiikd  tOb  Sint^ 
in  Gmpii'aDigeatt  title  Disnies*  Bf  ^  it  iaeaid*  ^**  tiA^A^U  ««fc  be  piid  fcr 
grasf.4;^^jiPk.A  Aea4pw,/o];  b?ast^  ef  the  pk^i0h«,if#  be  iiet  jsjade. jptft hep »* 
wiU;^fOiiiUn3L>Mli^  WPre  hy^^i^y^QCv^iSiQIti^^,  .He#so^  v^em^S^  i^%Ml 
g  T,«BiimiU,ae,biik.aiitfaoritt,^ap<MiR  lim^  ^e<<dy.sha»B»  ib^9.?C!MWBMb 

Mt  beer  |^  o^t  in  thet  pr^poRitipni.  aed  )^ii#$ii  m  oib^^M»iei4|fPPir^i«f 
ic  ,U ji^defd-Qppynp  he4.st»te4ithiB  i^»]fied)iK». jwitbowt  ^cefiwiwif  ltojn>ih<wfc 
M  4AMlHr  «»ev«h(i>4i  be  b^y^ni  tg.  >ay:eQ»eidc|eWe.atWitiwfc  t^^Ajmi^lttff 
•»aiwtiiiiirheritt>  ^<^  hnvii^  made e  vefereooe*  m  HM»e^a^  le^UM^MP 
le^nd  te^endif  he  benpt jttoiifiedjby  tha^eutheri^  B|fee>^ehligid imM^ 
wh^^ilfrwilifcJfi^kk^be^seeB-ofWatsfMu  .  •   >•    rt*i*,^vs 

Uibe  iee«^<ilU^  bea  be^  cited  ftom  Bunbuiy*  ef/  ^tef««.7»>ii)eMb#^Jp 
n>ep^y.|<;etri  loetfllb  tba^  "  the  court  aeemed  to  Aink.  that  vetdiaftnw  jLjjPWh 
«tt^  am»f  mAw^fm<^  ca^  nsed  i^huabendry,  shei4d  p«0M^eJMNI«'t  Atf 
woii^JlMiwbMi.a  liervleffge  and  plain  propositiw  mlml^hA  ^ JJMP^Jt 
detefewnedvrJimt;  ju^  tn»Ui,,thWis  a  ease  which  k  very  loosely  HjgiUnJIbniljW 
^^^mH^.mdimmdl  m  wmy  othfr%  to  have  been  iii<e<iMli>'iytlN^iiy 

booh  i,  fmn^HTfi  %i»y  A<^  the  cowpt  seemed  lo.  tbiiA;<Qeit«ii»«i«^WMi 

nothing  Jibe  ^e  df^sioni  even-  if  it  wene  passible  fi>i  aey:  .oiie,^liiiMBi#l# 
the^iHirjLeeeeaedtothinfc..  I  have^  hoover*.  heAreoiiivseiMitbii4ni>ieiiP 
the  pneeeedwgeie  Ibet  eeiisc^  fronj\  whieliit  4s  mmks^  thet  .lb».f||HJfP  ji 
this  ease  eoeld  not  heve  arisen  theri^  for  there  iscOothii^  pv^-iUj^ 
the  deftodent's  eneweri  whidt  could,  hmg  this  poiet  Im^sm  li^ifimt^ 
canae  it  ieiN4  staled ift  theptMiw^  tl|^.b^.0HBe..thevgMsii 
bandry  horses  for  their  necessary  support,  or  tbat.be  beA  Hil^fili  H^ 
taoA  m-their  psstenflnse  without  it.  •  u  i&  eaid^thet  i^ritneisee^wepii^ 
aa  tOrtfaei  £9(«l»  but  if  ihwe  w^re^  their  4i^8itieese<iidd,.Aet  he»eJHii|ii 
because  there  was  no  allegation  ifx  the  ple^iygSi  te  wlMttbeneb. 
4ieiild  be  epfdied-  U  is  bwd^»  niost  (;ertai%  tbV-^  pvepip( 
ei)LedU3^4n  SunbuKfi  "  that  fi^^^ehes  and  qleeer  m^^gt^m  aid  _ 

uaad  in.huslittiidrv;.  should  dsbv^oAx  tithes*  is.  not  law  i  heeaiiaei^i 

ewffi^rdieg.lp  WetaoQ  end  aQ  th&^^ase^  tha(  it  (uin.«i4y  be  i»  tfa^ 

beini  ae»  giieeHk  geaee  et  leeati  &iuib99iyi8ft«itti»,ep*^  

l^  &«n%i  freei^  dZ4ea9iefd«.;»?;'C;ro«.,£lie«  )^,,,iM^  I  hai^jMia 


»•  •  t.    .  «   • 
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mmtm  mn^mm  ftHUHlfed  ^  <^*cfl»^cftatt>n».  ih^MlgeOtr^^f/mmi^^ 
^Sti^.-emi.\im,yrMIMmwt»-^tAy^  ('And  pr6hibiti(>n''gd^  tilirk)r6''tVi*t 
^B^teteJfauitied  Cotfife^iit  dftrogttttea,  m  ie  frere,  of  eh^  tommohlaWVoh-Bd^- 
JfMaM^  ilrit>  cisMiir^^^liai^l^  tUrm  ^t  or  mowif,  befbi<e  th«;f  be  Vipe;*  aM 
lfvleiPt#>pla<i^  tirttle,  til^etf  <Night  not  fd^^b^pnd ;  and  inpon  ttiH^er  cosfo'Wi, 
'■Ml^lief^hi^  ilipfm'WiA  oorti  tu^^o  b&M  witfrplougfk  cattle;  or  nrotvetl 
^  em  feft'ihBX  fmrfo9e,  thtt  tiw'oWfienrsMI  be  ^iftc1torg«d*of  ttAi^::  okl 
IBI^M  fk^  suggmoii)  grotMidtd-updii  tpedk\  ecnftom,  '{he  ooutt  gtteted  i  prb- 
%iMfiMi.  ^  4lo#4irqo6etSoa  iMreu^  upon  the  Inw,*  as.HHrikded  upon  gehei^tll 


♦. 


/•a 


^  -^TW  cMe  in  Sk  WfflU*  J6Mt,  Wis^wiei^  tkis,  <*  Libel  in  ^e4S4clnirfasff{- 
>eftl  €«iHrt^r1itbes'of  graen  tares  est  fdt  f«4dkig  labouring  hones,  aikl^pro- 
"flbMnt'ipfMi  gtfviNidGd,'  fiot-on  this  genMd  su^cstion,  bM  otr'llMB^'^itiitdVtf^f 
^e'ltthM,  tttot'tko  lidb^  wtnre  ^yabte  in  lika«  ease."  In  Degge,  '£39;  it  i^'^Sffl, 
'*#^'h«th  been  tcwirt^^  Aat  for  grtis  c«;  In  meadows  nyfetl^tlieN'b^ast^tf 
\kt  plough,  wd  tt»t  nadie  tela iMiy,  Mies'shbul^fiot  b«f  pitfll4h6r«tfft^  b^erC^e 
Hmfilii  ^te»  ^Ut^%i>(m^i  Asif i» w«nfr an b#M«f)r  eifeie;^ ailti>^#M9tff1i$. 
^MMg'te^afqpothcirbook;    -  >-      ,:-.••».  .... .  -•»-  v.  ,^w^  .v/i 

[On  that  hi*  Lovdsh^  mndep €h#  same  bbsenrstionsr  te  'befbtein  ftp^a&iQj^f 
4te  iiiiiiilitien  «f^W«tioiij  an^the  ^KftfirtM  of  £6fd  €hi<^ Buirni  OottYir^;^  * 
i^^^^Cfcit tfce Yery nestt- sentence )h Hhe Mne ;pfl^ (I^^^) ^^*  '^^'^ Mitth^be^ni^ 
lA^ei^lbAt  •tafesy-Tecebe#/&o;  entgt^en  i&'fe«ifng  beasts  of  theplou^,  by 
""ftmsMki  m^ie '  Hifetd  «rom*  )*e  piyiiiek  of  tfthes/  b«t  nofr  ivMdtefr  «HSt<^my ' 
€1^.  'CsiV'  W8»  «gsiki^  and  -^ir  Wiliknif  ^d^biies,  9«7.  Thtf  IM  '«As^  1h 
oitiUifNiliiVi«1fh8f€»fMm^/^^.  Fotile.  There  the  deflniee  ^#88, 
fWi^  af  ^on»  of 'tlM9  Mbndiiritli;  thiit  h^  j^vt  iIm  gipecw  imrit^  #liibh^ 
dlH"%iNbil  9MiDi«>  Ito  Ma  cattle  iMd-iti  hMnindry,  ^r  <hefr  MeeslBarj  ulie 
\^<'nmfii<ii %'  and  tiiairiilras  ooniMnned  by  tlhaifrY  but  hedtoes  iiot  statr thitt 
fMuii^nttl  any  oriwrMder,  orany  Ihett  fVbw  whkh  te  may  b«MbJMiiHllit 
iMfSM-iMM^  «fed«»  te  mould  ^  Heeessary;"  afifbrd  stteh  an  iiife^iiiat;  '^On^ 
eoBtnry,  he  stated  in  his  answer  to  the  iiirterrogtitories  sfd)#e^flleiAif  «^ilHl0ll 
»WUrfr%iiMicC»thath«hlidoth^lbdder,butthatk  was  ifbftsalltiHtoir^l). 
^MMNnr,^«outt,  adopting  this  understandirig  of  tfw^)eat#eife^-ftyyfli 
's/AMdgmsiil^  and  the' odier  eases  to  be  ibuAd  on  ^iio4«ii#  pblnt^  (ffM 
f9-ex«Mipclon  mnst  <be  tfronnded  on  actual 'afid'di)^ui»n«<^eifiM, 
M0M  tev«  eonatnied  the  words  "  necessavr  su»tten^^)WMrf^ 
Mha^  Mklepy'  referrec^  it  to  the  Dieptfty  RtPuMuriNnmsisr^  ^vn^^ 
4ho  defendant  had  any  odier  fodder  to  8U))pdrt^Mv  dWd^  *\ai(^ 
<^Hx>'  tfkal^^e  eottrtdeeidtod  in  eiibct,  thut  meirely^iiii%*<gte«llli 
<iMlfr;  wittnoe  entfde  the  IhrAier  to  flUe  exeHd^^^V'btte  ^M 
i^'hc^  msiF  hirre  no  other  fodder.  What  fodder  is,  faow«««r,  Hh#y 
1^.  On  ^#h(^,  we  may  t«k4  it  to  b«  Hbw  dMufy^ribtlled 
.....^^.-^'M'^iMMe  Aelkimer  tp  ^^semption  from  dth^  Ibr  green^meat  so  ap- 
iMWjii  iiui^iwwst  be  an  insnttciency  of  other  foddlrir  Ibr  the  noeesaary  mmb^ 
|ii»f  iillwftinaij  aittle;  -  •    • 

taMMMif  Ibr  |«i|eml  prTm!^  dtat  id  prodnde  <if  the  eafrdi  iti  OdteaMe; 
jMrilifs>lMte'*b  ialMieabie,  unless  ftbeexempt,  where'gif«n,  If  <iio4)riN 
dM'IbddM^,  to  husbandry  ^sattfe. 

^Miiifleaiioif^  #hat  1^  meMt  ^y  olh«r  foddi^.    It  ir  In  «his  ^mt 

wr^rf#li»Wfc«ean  green  fbod  br  fbod  of  the  siuntf  hind;  as  graart 

IMr^kMf  t^  b9  any  fbod'thftt  48  capabto  of  iwwrMiingciiMk^ 

|N«lit»fh«m.    L«lf  ifs  Mke'^heMfcl»-««nr:  thutis'^M^ 

(k^tSft  iMMTiiiFthif  h^bft  of%iv4«if^t  ih  lwllttuwrt»cMl^  tas 

mkmtik^  on  i^ortie^  otdniitos  V  in<^  ^^7  ii^«ttaitity-iwaia; 

nklfpir  ibiawct^TBiioy^bt*,  ^yAiaidaiTp»4»  #Mroo«Myi  itt 

parlieulaikbooks,  or  its  yarious  expoaitioD  in  the  different  die- 
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doubt,  (for  I  think  it  crninot  be  disputed^)  aU  foodis Ibddev;  I  commeMdm 
means  exactly  what  food  means*  They  aiesynoiqrmous  terms:  and  il^lwi& I  aee 
that  in  the  leading  case  on  the  law  upon  this  sufa^ect^  the  wocd  **  austsnanoe,^ 
is  used,  I  need  not  enquire  what  fodder  is,  but  solely. what  is  ^''susteDance." 
Surely  hay  is  an  article  of  sustenance  foccattlei  as  mucfaas  gmen  grass,  and  is 
quitb  as  proper  for  the  purpose  of  mere  sustenance  |irr^£ :  and,  if  so,  can  I  say 
that  the  law  is  to  be  broken  in  upon  in  this  instance,  and  that  thero'is  to  be  a 
gmi»al  ftoa  didfoando  estabHshed  in  all  cases  to  which  these  ftbots  apply  f 
I  see  that  die  only  fact  on  which  the  non  dgcknandaj  i£  dierebe  any^  coidd 
be  Bustainied,  namely,  want  of  sufiScient  sustananoe,  doiss  not  exist  here ;  for 
there,  has  hten  no  want  of  sufficient  sustenance  on  this  farm  otherwise  than  hip 
means  of  the 'green  food  in  question;  thavefove- there  is  no  veason  to  aayv  that 
the  greeUifood^is  to  be  excuaed  from  payii^  tithes. 

I  wboUy  rdjeatyiin  considering  this  question^  aH  the  reaataing  an  the  hard* 
ship  .of  the  tease ;  it  does  not  weigh  with  me,  aad  'I  ooofoss  X  did  not  expect 
that  aoimudb  aigumentandt&ie  would  have  been  (wasted  an  bo  mitanaUe  a 
ground^  because  the  law  exclude*  k.  It  Was  said,  that  it  is  liasd  he  should 
pay  the.  tsbth  of  this,  green  food,  when,-  byt  si^Sering  the  cattle  to  come  on  the 
field,  it  waul4  not  have  been  liable  to  pay  any  tithe  at  all;  but  in  trutli  it  is 
the  occupier. who  baa  theadTanSage jU  not'himng  his  nine* parts  trod  down, 
and  .not  die  tithe-owner  who  takes  only  the  tenth.  The  only  real  point  in  thia 
case  ia^  whether  the  word  ''  sustenance,"  is  in  its  constructkm  to  be  confined 
to  gcefnfood.  Hew  could  the  court  give  directions  on  the  subject  if  it 
were  so  ?  If  the  construction  put  on  the  woad  ^  sustenance,"  by  Watson,  and 
adopted  ia  this  argument,,  were  oorract,'  it  woidd  be  attended  with  infinite  in* 
convenience,  and  even  impractici^ility.  Where  are  we  to  atop  t  Suppose  a 
farmer  has  doise  Aa  and'doae  B.^  if  he  begin' upon  close  Au  aad  out'enofugh 
for  the  feed  of  the  day,  there  is  still  gxass  enough  in  dose  Aifet  >t]iebeaflM 
which  wem  fed  firom  dose  B«,  and  if  there  is  sufficient  sustenance  for  diem  an 
far,  yoU'  sanst'pay  tithe  for  A.  If  you  go  on  to  theseecmd,  when  tbequanti^ 
has  lessened-  in  dose  A«  while  dose  B.  remains  the  same^  and«faas  the  Test  of 
thetitbeable  conuaodity  remaining ;  it  would  amount  toihe  same  thingi  Am 
I  thto  to  say,  you  shall  not  pay  tithe  for  the  second  ?  Sothatin  truth,  It 
becomes  an  absolute  absurdity,  unless  you  can  point  out  to  me  how  I  am  to 
understand  from  something  ab  ante  what  the  word  means.  If  dose  A.  and 
dose  B.  should  not  both  be  sufficient  to  feed  the  owner's  cattle^  foi;  whatpe- 
riod  of  time  and  what  number  of  cattle  are  we  to  cakuhte  it  ?  I  lam  quite  at  a 
loss  to  know  how  to  form  any  line  to  maintain  the  construction. poton  the 
word  "  sustenance"  by  Watson's  Clergyusan'siLaw^  aad  that  is^tks  oniyrix»ak 
which  has  attempted  to  put  any  construction  upon  it.  Undds  tbesncireum* 
stances^  I  think  myself  bound  to  pronounce  a  > 

Deene  fot  tbeplsiitlflli 
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A  grant  from      TN  this  cause,  the  master  having  made  his  report  in  favour  of  %h%  tftl^u^e^?* 
the  crown  of  an  X  cseption  was  taken  by  the  purchaser.  j  .    :,.. 

^iMinti^l'       ^^^  ^^  objection  to  the  title  related  to  tjie  advowson  Qf  B^Mbrd,  #,««wt.af 
mer  grant  under  the  premises  included  in  the  purchase.  ..  .    .  . 

general  words),  SjuD^.Henry  the  Eighth,  by  .letters  patent  of  the  S7th  year  of  his  reigm  gi^* 
wiu  be  presum-  ed  to  John  Foster,  esq.  and  his  heirs,  all  the  house  in  scitc  pf  his  late jC^,19r  of 
BMri^'e^denc-  ^*  ponsstery  of  Bamburgh  with  all  its  rights,  mfembers,  and  appurtenances  in ' 
edby'tiUe  deeds  ^^  coumjy  of  Northun^berlaod,  to  theJatq  iiionapt^ry  of  St  Oswald,  ifithf  sai^ 
for  133  years  covnty,  theo  difsc^vedi  formfrly  belpugifi^;  and,  aJf  a^  all  maqn^  of  t^f^ ' 
and  three  pre-  pf  com»  grain,  and  hay,  yearly  growing  and  renewing  upon  th^  lands,  &c.  m 
▼m*rfB*\e'^^*  Hamburg  aforesaid;  and  also  all  and  all  manner  of  other  tithes  whatsoevei^ 
partV  the  pa-    yesrly  growing  or  renewing  in  fiatidbarglisafoSesaidy •andAto>^tba  ohapel  af^Ba)^ 

SdrofR.  are-  "         '  '       '  '  -"«-^%fdJ 

oofenr  is  sufi^d  of  the  tithes  of  the  parish,  the  dfi^'tauQAng  m'isiiAaiU^'ibd^^fiiii  m  Mii^^ 

Hia  tithes  of  tha  viU  pass.    Whether  the iiiiMms  temfws act,  9  Geo.  9,  'i.  T#/ ai^i)fes  to adtAiriMr'^^W^  -'-'^ 
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inrd  belongiDg,  and  to  iIm  sattM  kttt  niOBastery  fbnnwly  bdoBgltig ;  exc&pi  al- 
waySy  and  to  the  kmg  asd  kis  suooetson  reiemd,  afi  and  tin^ar  ^advew- 
•OMy  doaiiaomiy  pfotentattoiw,  and  rights  of  patmiage  wfaattoever,  to  the  iaid 
ceU  and  pnuuses  belonging  or  appendant. 

There  was  also  a  grant  by  letters  patent  of  tlie  6th  James  1,  of  aH  those 
the  tithes  of  sheaf  and  grain,  coming  and  renewing  in  the  whole  town  of  Bel* 
fozd,  which  same  premises  in  Belford  aforesaid  fbimerlj  were  parcel  of  the  late 
eell  of  Bamburgh,  and  to  the  late  dissoWed  monastery  of  St.  Oswald  in  the 
eonnty  of  York,  did  fbrmeriy  belong  and  appertain,  with  a  reservatioii  to  the 
erownof  all  and  sii^ukr  advowsonsi  donations,  ftee  dispositions,  and  rights  of 
patronage,  and  of  all  and  singular  iwctortes,  churches,  vicarages,  chapels,  and 
all  other  ecdestaatical  benefices  whatsoever,  to  the  premises  or  any  part  there* 
of,  in  anywise  belonging,  appertaining,  incident,  appendant,  or  ineambent 

The  Tendor^s  title  to  the  tithes  was  derived  from  these  grants.  The  manner 
in  wfaieh  die  advowson  had  been  acquired,  did  not  appear;  it  had  been  hielud* 
ed  in  a  recovery  suffered  in  1709,  by  Charles  Montaoue,  and  James  his  son, 
who  rseted  their  title  upon  the  will  of  F.  Foster,  dated  m  1681 .  By  this  will 
the  manor  and  tithes  were  devised,  but  tile  advowson  was  not  mentioned ;  it 
had  afterwards  been  comprised  in  several  oonVeyances,  fines,  and  recoveries. 
In  1774,  the  curacy  of  the  chapel  of  Belford  was  augmented  with  th^  consent 
of'the  governors  of  Queen  Anne's  bounty,  by  A.  Dixos,  the  patron,  (under 
whom  die  vendor  claimed,)  and  three  presentations  had  been  made  by  him  anil 
Us  representatives  in  the  yeari  1775,  171Me,  and  1603.  In  the  episeepal  re- 
gistry no  presentation  was  to  be  Ibnnd  earlier  than  that  in  1775 ;  it  was  sup- 
posed to  have  been  a  donative  till  then,  and  it  was  so  stiled  in  Lib»  Regis;  no 
•videoee  of  any  previona  nomfanations  was  produced. 

Mr.  SugdeUf  in  8upport«of  the  title.  The  objection  made,  is  that  no  grant 
of  the  advowson  of  uiis  chapelry  from  the  crown  haa  been  produced;  but  in 
the  first  place;  it  does  not  appear  that  such  a  grant  was  necessary,  it  may  never 
have  been  vested  in  the  crown.  From  the  tithes  of  the  chapelry  being  granted 
away  in  37  Hen.  8,  it  seems  diat  there  was  no  endowment  then ;  since  that  time 
tin  improfNttator  most,  therefore,  have  had  to  maintain  a  onrate,  and  the  r^ht 
•f  Domunation  would  arise  to  him  in  respect  of  the  allowance  made  by  him. 
Thiamay  have  been  a  private  chapel  or  a  firee  chapel. 

i^  however,  this  advowson  did  once  Jbelong  to  the  orown^  any  Cdurt  would 
pnaume  a  grant,  after  an  undisturbed  possession  of  more  than  ISO  years,  and 
thnee  prasentatbns.  Thns  imPtmei  v.  Miihanke  (1),  Cowp.  108,  n.  Lord  Maiis- 
jpiaLDvleft  it  to  a  jury  to  presume  a  grant  of  an  advowson,  although  excepted  in 
a<lortner  -mfnt^  ^^'P^*^  ^^^  nominations  and  a  long  possession.  Similar  doc- 
trine is  laid  down  isiBedle  and  Board* s  case,  IS  Co.  4,  and  m  Mayor  cf  HuU 
V.  Horner^  Cowp.  102.  These  casea  have  been  fottowed  and  approved  in  Roe 
dbwk'/Mbtton  v«  Itakuidf  11  East,  280,  where  the  enfranchisement  of  a  copy- 
hold was  presumed;  and  in  GoodtiUe  w  Baldmn,  10  East,  488,  where  Lord 
ExxaKBoaonoH  states  it  to  be  the  constant  habit  of  the  courts,  to  presume  grants 
fipom  the  crown,  upon  a  possession  of  twenty  years. 

The  nullum  iewtfms  act  (stat.  9  Geo.  8,  c.  16,)  would  at  this  time  preclude 
aB(SPMiiM''fl*6m  tte  erown.  That  act  expressly  extends  to  all  hereditamentSi 
nader  which  term  advowsons  must  be  included;  and  any  doubt  of  that  being 
ik^AMhlh^  w6tiM  be  removed  by  the  ninth  sectidn.  which  excepts  the  crown's 
ri^ts  to  the  manors,  advowsons,  &c.  belonging  to  tne  Savoy. 

TH^l-Nhrtt  Mr.  ft&nu^  and  Mr.  Ltmghy,  fbr  tlie  exceptions.  The  advtfw- 
Atk  bf  li^fiOtdL^  as  w^  as  that  of  Bamburgh,  evidently  bdonged  to  the  monas^ 
UStf  of  Bi;  Ofewald.  On  the  dissolntion  dT  the  monasteries,  it  must  have  pass^ 
s0  to  die  erown,  and  being  excepted  in  the  grants  that  are  now  produced,  nn- 
lass  there  has  been  some  other  grant,  the  crown  must  be  still  endtled.'    To 

prcsnmc 


(1)'  On  PjiMi  V.  tBUbakkt  beiog  cited,  the  wm  Uw,  pctMmpSloo  vsi  ran  ihi4.    Sae^ 

llpliCbancs^UorobterTBdfUiatLord  JMonf^li  also,  tl^e  Lord  Chancellor's  nm«ffk  on  this 

ts  «ij,.t)^  it  was  one  of  the  best  decided  case,  8  Yes.  130,  n. 
S  b«t  Lmrd  C  B.  Byre  said,  that  if  it 
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> 

presume  a  giant.of  an  adfowfondsveryHcliffeient  from  aay.of  thcotberjcaaes 
in  which  such  pvesumplions  hatveliecjpi  allowed.  Froxn  th«;Batiure  .of  tbepro* 
perty,  the  rigluU-  it  eon&rt  can  be  so  seldom  exercised,  that  i^eret  jpcHUiaer  af- 
fords very  little  evidence  against  the  Jbitle.  As  tp  the  nullum  Umpiu  act^  it  is 
apprehended  that  ithaano  applicalion-to  advowsona;  It.baratbepro^'a 
rights  only,  where. the  dubjisct  of  the  ckim.has  not  been  put  in  charge,  within 
sixty  years ;  but  there  ia  notbingbere  that  could  be  put  in  cb^gef 

TheitpaD  !CjBa«oBixoa« — If  Ae  tide  of  this  &mily  be  evidenced  .b^f  con- 
veyances, and  deeds^'  for  a  period  of  i  nearly  .140  yearsr  and  l}>cir^.have  .be^ 
three  presentations  by  them,  arid  none  by  the  crowoi  I  amof  opioion^that-thia 
is  a i¥aa» in whiaba:gMnl  would  be  presumed.  Exception  overruled. 

TiiB^gTouftdjofidie  11th  objection  was^  that  jn^^die.deed  makinga  teaant to 
the  pru^p&foi'  a^recovery  suffieredln  17M, rtba^pTemkes  were  dascribed  as 
one-third  of  the  tithes. of  the  village  ortteWbrth';  the  recovery  was  suffered  of 
one-third  of  the  titbmof  A^  pari&'Of  BeUmrCh.'  'It 

It  appeare^-^a|,B^l&>r^«was«  pacish,  or  qbtpd^^  cpntaini^grwithin  it  the 
vill  or  town  of  Belford,  together  with  several  odiier  hamlets  and  viUages  or 
te^^ijpk.  'Th^fith^  6r  me  townrfiii^of  Bdfbrd  fbttrifed  part  6f  the  ^refelt 

v'*M!^.  'S^gden  metition^d  tile  cifti  of  ftoWtv.  Fo*i  €ro;  Jac.  IW,  citad^liy 
BaiDositAK,  C.  J.  ill  Tkma^  v.  MdeMhrt^^  Oartet,  dl.  ■ ' 
/  The'Lo^D  CHAi^ctt^6n.-l-lf  th^be  a  tenant  to  the  pti^ttpeotk  tkird^t 
^Of  tKetSflies  of  (be  vill,  ana  the  recovery  "be  sufftHBd  of  a  auMpart^rfthe  tiihea 
.  of  fhe  -pirfsh,  I  conceivte  that  the  tkhes  of  the  fends  ifeAt  are  in  botk  the  vill 
and  the  pari&h  wiB  pars;  but  that  those  in  the  patfeh  and  not  in' the  viftwifl 
fibt  pass.         '  '  ^         •  .       .  Exception  ovemO^.-  • 

;       ;.  .HilT.69Geo.3.  1619^    In  Cane.  \  ^ 

'  JBsteimrt  V.  Sangstfoit.    [4  Madd.  14Q«]  ..<    • 

A  deed  creating  €\^  ^  ^^  ^^  ^®  specific  performance  of  an  agreement  (o  sell  ^an^  estate, 
a  oompontion-  ^^  toffether  with  the  tithes^  reference  was  made  t6  the  master,*  to  s^  if  a 
real  wUl  not  be  g^bd  'title  cOidd  be  made.  The  master  reported,  that  *e  "plaintiff  coid^not 
^"^r^ft^"*  *^*  *  9^  ^^^^  ^  *®  tithes,  or  prove  an'exemptkm  from  th^  paymbnt  of 
two'hundred  s^^'  thhes.  To  diis  TepoTt  an  exception  was  taken,  on^thegrodndy  *'  tet 
yean  in  Ueu  of  jthe  master  ought  to  have  reported  that  the  plaintiff*  could  ifnalrt'a.^oled'^Jele'lD 
tithes.  Itia  not  tbe  tJAes,  oi^  pMve  ah  exemption  from  the  payment  of  aiich  titbea^*^  '  '^'' ' 
"T^^'***^*       Thki  living  was  a  donative.  .!■...■      .  t 

S^a  wml^-  Mt.  AH,'Mr.  IFfntt,  and  Mr.  Tronope,  fer  the  plaintiffVL.  '  ' 
tion-real  should  -  Od  the  part  of  the  plaintiff*  no  deed  certainly  isproduced  Vf 'wMchai^eal* 
l)e  proved  by  di-  comt^sition  was  created ;  bat  there  is  clear  evidence,  for  two  bundt^  .yebua, 
ItSa^bewttOj-  ^^^  payment  of  20l.  a-year  in  lieu  of  tithes;  and  ftom^  suehevM^iee^  a 
li^ed  by  pre-  ^^^  creating  the  real-composition  must  be  presumed.  In  Drake  v.  SmMil\ 
Bomptive  evi-  where  an  ecclesiastical  survey  waa.-nuch  relied  on,  the  Lord  Chief  Baron 
denoe,  but  if  says,  **  It  is  said  that  the  ecclesiastical  survey  i^  inconsistent;^!^  such  a  mo- 
^h^  '^'dfi  ^^  f-*^®  tnodus  set  up],  and  certainly,  if  the  ecclesiastical  survey  were  entitled 
of  ^e  ^mp^-  ^^  ^  degree  of  4^edk,  I  should  inaline  Co  thesame^o^nion  i  ^bik  I  have  had 
tion  Uian  mere  ^xper jence  eao^gh  to  ti9ach  me^  ■  that  >no  |;reat  relianoe  ia  to  be  plac^  t^i^fini- 
payment,  tiie  gseiMta  ol*,  that  description*'/  6%  aW  ^^  /<<:  -V,  Hdf^fi^t  (ji\ ,  'th^  ;iame  JuBge 
Ug^  inference  ,j|||ynj,  «  When  I  see  an  uniform  money  payment,  proved  to  have  been  con- 

tion^jfT^t^the  f^^'^^  P^  ^<^'  so  manyyeara(during>UviBgnien)pry)^.Jcai»ottai^ai^ 
composition  on- Ittyself*  to  say,  that  evidenoe- wlikh  iv  anterior  shally  oo  .thataooountiaiDiiey 
ginated  witiiont  .destroy  evidence  'which  is  posterior  in  point  of  time/'  'In  Lady D<trf mosfA 
deed.  ;v^  Rqocrts  {S)^  the>  court,  in.favour  of  uninterrupted, jeqjQym^fat  By,<^e  per- 

.^aapUoikof  bay.  titbe,iprB9umed,a  severance^ 

After  aolmig an^oyasent  as  isiproved  in  thia* case,* deed cteatingareal- 
compbskion  must  be  ptieltutnM.  '  ....... 

Mf .  Healdy  Mr.  Sugden^  and  Mr.  Hdslewood,  on  th6  dther  j^e^,  Were  a^- 
pedby  ^  •.Tlie 

(1)  1  Dttiiel,  104.  Anie,  p.  688.  (2)  4  Price,  87.  Jnte,  p.  jl6.     (3)  16  East,  934.  Ami$,  ^  <55b 
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The  Vics«Ch AKCiLLOR : — ^THere  is  no:oa8e?iD  which  a  compoution-real  'hat        1 81 9. 
been  presumed  fVom  the  mere  fact  of  paimniary  payment  ahMie.    If'sudi/a      bstcourt 
rule  were  adopted,  every  payment  which  is  rank  as  a  modus  misht  be  estab*  ^' 

lished  as  a  good  cqmposition*real.  It  is  not  necessary  that  the  deed  creating  v  ^~^^^_-- 
the*  composition-real  should  be  proved  by  direct  evidence ;  it  may  be  estab- 
lished by  presumptive  evidence ;  but  if  there  be  no  other  evidence  of  compo- 
sition than  mere  payment,  th6  legal  inference  and  presumption  is,  that  the 
composition  originates  without  deed.  In  this  case  the  parson  being  named  by 
the  owner;  it  is  no  matter  of  surprise  that  the  peconiary  pajrment  has  prevailed 
for  so  great  a  length  ^of  time.   - 

Emoeption  o vemded  ( 1 ).   : 


(!)■  FUe  UmiktM  t.  MMuidi^figS  <  Bko.      <«%  t  Aailr.  872 ;  AhU,  p.  400L  i|?mr«M  t. 
a  a  217;  AnUy^  Wd^JStmbridgt  ¥.  Boh-      Sk^fingttm,  iP<Kis»  USj  49pt,^  W^ 

HiL  T.  69  €(eo«  a  18m    Itt  Cane 

Dic/cinson  and  otliiers  v.  Snrith.    [4  Madd,  177.]'      ' 

TN  4^  1816,  two  aeques^rafeori^  nam«4.  in  a  writ  of  isfegufstration,  took  a  compodtion 
^      possession  of  the  defendant's  farm,  lands  and  premises,  and  of  aome  for  tithes  is  no 
groimg  crops  of  cpn^  gi;^^  fix^  oth^^  produoe,  andaold.theaaip^,  ai^on  |j«notttl»«i«n^ 
the  17A  July,  1817,  they  .paid'  the  produw,  371/,  ITs.el  i»to  ^ourt.  ^nTZ^^ 

On  the  18d&. August,  1816,  beforp  the  saloiof  the  crops,  &c«  notice  was  recoyerabie as 
given  to.  ihe  secjtMcsitratfxs,,  of  a.cU^m  of  W«  E.  Tomline,  to  the  ,fanoHnt  of  such  at  law : 
67L  14«.  ^.  due  fron  tbe  defendant  in  respect  of  a  composition  for  tithes  *nd  therefore  a 
in  roipect  jof  the  lands  sq  tak^n  possession  oi^  by  the  sequestrators.  menTof  a'ram  * 

A  motion  was  now  made,  supported  by  an  affidavit  of  the  foregoing  .facts,  due  in  respect 
that  the  Accountant  Creneral  might  h^  ordered  to  pay,  out  of  the  money  paid  of  a  compotition 
into  court  by  the  sequestrators,  to  Edward  Tomline  die  lessee  of  the  rectorial  foj.'^'hes,  out  of 
tithes  and  composition,  the  sum  of  67/.  14».  Sd.  for  the  tithes  or  composition  uie^produccoST* 
in  lieu  thereof,  ju^'id  respect  of  the  lands<  taktn  posaeasion'of  by  the  seques-  growing  oops 
trat^Si  ,and  also  tljte  costs  of  the  a[^Ucation.  .  '  on  a  fiinn,  paid 

,  A^.  QjViH  ip  auppost  of  the  motion.  <    l     in  by  sequntra- 

..  ,  ^ffiJI^^  and  Mr.  Cooper^  contra,  contended,  that  as  only  a  componitjon  S^wiS^wIti!' 
'W^'fii^fi^9  thei:e'  was  no  lien  on  the  land,  but  only  a  personal  demand  <ih 
iim  '^i^ifi  ^mi  tl^e&re  that  no  claim  could  be  made  on  the  fund  in  court, 
fEflf^qiJ^.bjs  tbf».Sfiquieatr^tion. 

The  ViC£-QKAifci;i.i»oa ; — If  tithes  bad  been  due  in  respect  of  the  produce 
of  the  land  taken  possession  of  by  the  sequestrators,  this  motion  woiud  have 
been  correct,  for'«tha  sisquestrators  would  not  be  justified  ii^  jtA^ing^thei  pro- 
^^t^^o^^P^^^Wiiviihoui;  payiag  the  tithe ;  but  h^re  there  is  a  compoaitiqi^  for 
.  iMih^  J9^bJ^.A4  n9>  li^on  the  land,  but  on^  a  personal  demand,  recoverable  as 
r^a,u^,M7l^llf<».. ,  Xb«re  js.no,  ground  for  the  motion;  it  mu^t  be  refusedj  with 

noicU  'i'.tui  >   '••  -  I  -  ^  ... 

;T  f„ '' ""  'Sittings  after  H.  69  Geo".  3. 1819.  •  Sc«cc. 

-•^J^fE  ^iiftitfff  fclASmed,  b^  this  WB,  die  tidies  of  com,  grain  and  hay  t(^  be     ^^^  ^^ 
^S^Haag^ffort^^ftie  deften'dabte,  the  dccupiers  and  owners  of  certain  lands  in  the  dencewasgiven, 

•noD  n^od '1/..:   n      .>    .,•■'.'  .   .   .     ,       ....  pari*,  that  the  plaintiff 

nagOJi^^dtottWitt  ltad«f#x<  tttikiyiysMi,  solMttdsed  unMn^tf;  «tta  baptisms,  snd  petftrmad  diyine  service,  qua 

^smtbitimmimvt^pB^rtmtBjimkttmThmm^  fitted i^.as  a  ctoitol:  this,  being  accompanied  l^y  documentary  6vi 

AtoWl  Wa^^ift^%"^  ^  e^^lisK  ^hat  ji^  was  an  ecclesiastical  rectocy,  and  that  the  plaintiff' as  rector  was  en- 

niJeA  ^  m9  tyhes  of  the  parish;  notwithstanding  it  was  proved,  that  the  plalntiff'or  his  predecessors  had  never 

"llobw  t«lfesV*rfA^"i^Al  TOft  dfelfendant',  the  patroif,  and  hiskncestorjf  h^A  always  been  in  the  perception  of  them  ^ 

the  court,  however,  being  of  opinion,  by  t^ferHiee  to 'the  mdetit  vidutf  of  theredory,  a»  pnoved  by  the  old 

finrfd^citfSailKi)doAfeftQaii^:(fiUii)wiiidk>ehe]nI«e  appmrodito  ha  modi  laigct  than  th«  cotemporary  valuation 

of  the  property  claimed  by  the  defendant,)  that  tnedefen^t  was  a  partioni^t  of  a  part  of  the  tithes;  but  of  what 

.  . ^  «lW>^fiWirhat,vas  the  natyre  ortMtepi/of.the  rights  aAd  clainas  of  the  parties,  the  court  was  unable 

m  m^cd\-aSi\  iLWoi^e,  reWrri^Yt  la'fiie  tntoter  tc^ibtt^Di^  pt 


itopet'  inquiries,  and  refused  a 
ion  fin: that  purpose,'  thongh*  applied  forbythe-plaintiff. 
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1819,       pnriih,  to  bun  as  rector  of  the  reotoiy  or  pttiah-elimch  df  Oleatai  (Nortb- 
BbwLTon     amptoiMbire> 

lElicBAUf.  defiance  net  up  was  (denying  the  plamliiF'ft  thle),  ihat  tkei^  wae  neither 

churcfa^yard  nor  burying-ground  in  Glendon,  but  that  ther^  wae  a  iniaU  Yoomt 
oommonly  called  a  clutpel,  in  the  Inansion-house  of  the  defendant  Booth»  having 
a  room  over  it,  both  being  part  of  the  manaion-houBe,  the  only  way  into  whidi 
was  through  the  servants'  hall; — that  no  person  had  been  baptized,  married,  or 
chrittened  therein,  except  by  permission  of  the  defendant  Booth's  ancestor,  and 
that  little,  if  any,  eeclesiasticid  service  had  been  performed  therefor  many  years 
previous  to  the  3d  December,  1814,  the  day  of  complainant's  alleged  inducftion, 
and  that  he  had  since  performed  some  inconsiderable duties^'n  the  said  room; — 
that  the  church  of  the  adjoining  parish  of  Rush  ton  was  generally  resorted  to 
by  the  ddbndanta  and  the  other  inhabitants  of  Glendon; — that  die  deftndant 
Booth  was  the  impropriator  of  the  hamlet  or  village  of  Gkmdon,  and  seised  of 
the  manor  and  advowson  of  said  parish'  (if  it  were  a  parish),  and  (except  about 
sixteen  acres)  of  all  the  lands  therein,  and  the  tithes  thereof; — ^that  such  tithes 
formerly  belong;ed  to  the  monastery  or  abbey  of  Powell  (one  of  the  larger 
abbies'belbiDging  to  the  privileged  order  of  Cistertians),  and  had  beeto  granted 
by  thie  abbot  ^  convesii  before  the  ^BsOliition  (90  Hen.  8',)  to  Halph  Dane 
for  nmety-nin^  years,  by  the  descriptidn  of  all  ahd  smgidar  their  oblation^ 
tithe!^  of  corn,  nay;  grasi^,  or  otherwise,  lying,  being,  arisii^  frc.^  $nd  tb  thi 
said  monaiktery  appertaining  or  belongmg,  within  or  by  the  occasfbn  6f  &e 
said  iown  or  fields  of  Glendon,  &c.  dt  a  yefirly  rent  of  \L  Or.  Sd.  The  an- 
swers then — deriving  title  through  mesne  conveyances  and  by  descent  to  thd 
defendant  Bodth,.  il;i  the  said  tnanor,  rectory,  and  advowson  of  the  church  atad 
vicarage  of  Gtendon  and  the  tidies,  in  fee — ^insisted  on  nonpayment  of  iithea 
to  the  complain^t  or  any  former  minister  of  &e  ditipel:  and  afleged,  that  m 
the  old  conveyances  in  the  defendant's  possession,  the  said  chapel  was  usuaDy 
described  as  a  vicarage,  and  that  the  defendant  Booth,  his  ancestors,  and 
those  under  whom  they  claimed,  had  always,  as  impropriators,  paid  the  pto- 
Gurations  and  synodals  due  to  the  archdeaconry  of  Northampton,  in  wmch 
Glendon  was  situate. 

To  support  the  plaintiff's  case,  witnesses  proved  the  plidnt^is  presebtaiSoB, 
institution,  and  mduction — that  divine  service  had  been  performed  for  twen^- 
flve  years  in  the  chapel  or  room  mentioned  in  the  pleadings,  by  the  plaintiff  $nd 
his  predecessor,  and  which  was  attended  by  vanous  fimiiOes — diat  ^  parish- 
clerk  had  been  appointed,  who  constantly  attended  divine  service  in  the  chapel 
— that  the  room  wherein  service  was  performed,  was  usu^y  ca&ed  die 
chapel;  and  that  it  appeared  froxA  the  decayed  state  of  the  reading  d^k  antf 
seats,  to  have  been  fitted  up  as  such  for  a  very  long  period — ^that  marriages 
and  diristenings  had  been  solemnized  in  the  said  room,  and  ths^t  parochial 
pflSces  had  been  served  in  the  parish.  Copies  of  various  letters  of  presenta-^ 
tion,  from  die  records  in  the  registry  of  the  diocese  of  Peterborough,  wei^ 
produced  in  evidence; — extracts  from  the  ecclesiastical  vahr,  SS  Hen.  3;— 
the  taxation  of  Pope  Nicholas,  the  aocJesiaodcal  and  parliamentary  surveys^ 
26  Hen.  8,  and  of  the  king's  mkiisters  accoonts,  80  Hen.  8,  (the  effect  of 
which  are  stated  particularly,  and  commented  on  in  the  judgment), — and  many 
institutions  of  incumbents  by  the  bishop.  l%e  plaintiff  did  not  give  in  evi- 
dence any  proof  of  perception  of  the  tithes  of  the  rectory^  mtber  by  hiftnidfor 
his  predecessora* 

'The  defendant  gave  in  evidence  an  official  copy  of  a  coimterpart  of  tfe 
lease  fS4th  September,  60  Hen.  8,)  firon  the  abbot  and  nonasteiyof  Pf^wdt' 
to  Ralph  Lane — an  official  copy  of  the  return  of  the  collector,  or  nffahisM^ 
account,  (31  Hen.  8,)  as  to  the  tithes  of  Glendon,  and  possessions  of  die  af)>- 
hey^^ibe  letters  patent  of  Eliz.  and  siAsequatit  grants-'--ayid  receipts  fpr  pi^ 
ments '6fpkt>curfttioiis  and  synodals. 

Jertis  and  Perkins,  oh  the  pa!ft  of  the-pkintiff,  refied  on  the  ^Artfts  ft<m^ 
contending,  that  Olrudon  was  provied  to  be  a  spiritual  rectory,  ndt-  douAtive: 
and  that  the  phuntiff  was  rector»  and  therefor^  by  law,  entided  to  all  thiititfaaa 
except  where  a  clear  exemptkni  or  poi^tiire  eooaitecclaim  oodd  be  made  oiit» 

ilfiofftift 
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Mmim  wd  TfCilooe  for  tbe  di^cnidantt,  iafisted)  that  GHendon  was  noi  1819. 
apvish,  and  still  leas  an  eccleriaatical  rectory — that  there  nefver  had  been  a  boulton 
ehnrdi  or.a^utecKatad  cbrael  tfaere-^that  the  room  which  had  been  appropri* 
ated  to  divine  aerviq^  for  uie  aecommodation  of  the  family  of  the  maasion  and 
their  firiendi,  and .  in  which,  in  some  few  instances  marriages,  baptisms,  and 
christenings  had  been  aolemniaed  by  permission  of  the  owner,  was  not  such  a 
eonplete  place  of  public  worship  as  would  confer  ecclesiastical  ri^ts  on  those 
who  performed  the  imperiiBCt  and  partial  church  dudes  therein,  which  had 
been  given  in  evidence..  And  they  observed,  that  there  was  no  burial  plaee 
attached  to  it,  and  therefore  funend  riies^  and  the  duties  of  sepulture  could 
not  have  be§n  performed  there ;  and  that  they  kept  no  register.  They  submit* 
tsd  that,  the  institutions  by  the  bishop  did  not  conclude  the  defendant  Booth, 
or  those  under  whom  he  claimed;  and  adverting  to  the  evidence  of  the  lease 
to  Lane  by  the  abbey,  (to  whom  the  rectory  and  tidies  must  have  been  ovigin- 
*Vy  appropriated,  and  being  Bai»  waa  never  disaj^ropriated  by  presQutation  or 
aay  aot  of  theirs,  as  it  necessarily  must  have  been  before  the  rec^ry  coidd  be 
severed  £rom.  die  veligiouB  bouaer  Bla.  Com,  vol.  hcv^  ft,  p.  ^84,,anA.tbe 
gnwta  by  the  crown,  after^  the  dissolution)*  they  insistedf  that  t)l^  ^ec^rial 
z^jhfts  )^ad>bfBeonKB  yeslfd  in  the  detS^ndant  6oo^,.|uul  thajt  he.was,  u  mprpi^ 
ypator,  ^t)ad. to  the  tij^bes^r^-iind  that t^ipae  gnmtf^  and  thf;irjeQi|t9;t;i.,wf;^ 
epnfinaed  by  the  usage,.  t}ie  entire  perc^tio^  having  alw^s  gone  iritt)i..t]|)^ 
gvanteen  6vf  |wo  hundred  and  eighty, y^ara:  and  tl^y  coAt^cSo,  tbattttus  s^ 
tale  of  the  30  ijen.  8,  (c  Id^-a.  ^,;  dissolving  the.  iponasieries,  and  yeacing 
tb^ir  possessions  in  the  crown,  had»  ia  itself*  given  such  an  effectual  title  Xq 
th/e  defendant,  under  the  grant  of  the  crown,  as  could  no|:  be  defeated.  Op, 
the  wbqle,  tbepedEbi^  tt^  submittedt  that  if  the  plaintiff  bad,  in  iPact,  af^y 
loigh^  it  might,  under  die  circumstances  of  this  case,  be  effectually  asserted  ^t 
hw*. 

Jn  reply,  it  wapur0A  that  the  crown  could  pass  no  more  by  ita  gra^ 
tis^u  the  re%ious  bouae  waa  itself  entitled  to  at  the  time  of  its  dissplutiooi  and 
thai  in.  the.  present  inatance  it  was  clear  that  the  abbey  of  Pipewell  was  only 
entided  to  a  se^entb  part  of  the  tithes  of  the  rectory;  tlie  propprtion  wjbjicH 
Ur  .^/r»r.94^  (^leteatimateof  the  titbes  due  to  the  abbey)  bears  to  82.  the  valua- 
tion .of  the  pi:Qfita  of  the  rectory  by  the  ecdesiasticid  survey  of.  the  iBtbhMf 
Hen*  a. 

Tbe  lyOBP  CuiBr  B  Aaoir  now  intimated  to  the  parties  in  this  cause  bis  pjphn- 
iofi  on  the  merits,  observing,  that  what  he  should  now  state  was  not  to  be 
oonsideved  final,  and  diat  if  an^  other  view  of  any  part  of  the  case  should  oc- 
C^f  to  bim,  he  would  mention  it  at  another  time. 

.  The  case,  aaid  his  lordship,  is  certainly  a  very  singular  one.  Thp  plaintiff 
clains  the  titbea  of  this  pariah  of  Glendon,  as  rector.  Booth,  the  real  4cfeRd- 
ant,  insists  that  Glendon  is  not  an  ecelesiastical  rectory,  and  that  tbe  plaintiff 
is  consequently  not  rector;  and  that  is  the  first  ground  of  the  defence.  The 
first  questaon,  therefore,  ia,  whether  the  plaintiff  is  rector,  and  if  he  be,  whe- 
ther he  is  entitled  to  aay»  and  what  tithes?  The  evidence  for  the  plaintiff  hi 
of  this  description  :r— 'Pope  Nicholas's  taxation  is  first  produced,  in  which  the 
term  ^ce&m  ia  used,  or  church  of  Glendon;  ecclema  is  what  we  now  call  the 
rectpry,  and  it  is  valued  at  six  marks  and  a  half,  or  42.  6f.  8<f.  That  was  at 
tfafii  time  the  supposed  vabie,  and  we  well  know  that  in  such  valuations  the 
dinreh  possessions  were  never  estimated  at  too  high  a  rate.  Whatever  impu- 
l9ipn,.tbcKii9fi]|ve,  there  way  be  on  tbose  documents  in  general,  on  that  point 
diey  ^ra^QoiversaUy  allowed  to  be  correct,  and  to  bo  depended  upon ;  ^i^^. 
tmi^  lite  yalui^tion  in  the  presjeut  instante,  cannot  be  aaid  to  b^  very  r^k, 
I>at  ,ia  fo^odiM^.^tOtsbew  that  tbn  monastery  could  only  bare  bad  a  portion 
Qf,$)^titlmu..aiHi>i«we.iiot.<aa  i^^tors  isntitled  to  the  whole.  The  next,  piece* 
of  eVidenoe  is  the  ecclesiastical  survey  of  Hen.  8,  valuii:^  the  profits  arisiqg 
fifODS  jihc.  jp^qtoyy,  jle^.tio  ^uiifi  by  tbe  year,  a^  the, sum  of  8/.  6r^  9jc(.,  the  ^s. 
^^^,v^^^^^iiiii^  Th^n  ^follows  anex- 

tn^t  AQ(ip|itI\e^  parUapientary«urvey  of  thepos  of  Pipewell  Abbey, 

and 
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BovLTON      tbft/t.,dMt  MrOieiyr^m^ty  oC  Gbrndon  wah  4i.  6#.  Bi.    FEDmltlifeiw wr Imutd,* 

Ricft/Rps.     ^^  t^finoBasteiy  of  .Pipewellhad  a  partion  of  the  titfan'of 'i&e'vettory/af 

'     '     '      Ql9i|dQa„of  ib^  Yftlneof  lliBs.  ad.  Mid  it  ia  ceHauai^r  vtiy  ^difBodt to  tappiw 

t^^80  snoiJl  a  awA  coYcared  all  the  property  of  tfaa  reotory. :   Tkat  dacaiMot 

iaiiU^  r«li«d.0i|  to  prove  that  GlendoD  was akeotovy,  attdtthattbeM^^as  a 

r^or.t.  Af^  4\^-^moWtumf,itm6octmettamf. 

t^^jp^fyan^  I6t01  to  ihe praient  tuBa^aod^tifD |irM^taiiofisi4i^'lbe  omm^'^^a 
]^f§e{  a^dtba^  a^vea^faeni  the^p^M>f  that  <3kndmL«a8  Mtkiiarfi  far  ^neither 
qVK-^iioiearn^v  dppatiitfe^:  iMpi^p  aad  therefore  icmiilt  kkJr^bebmMofioemv^tmtoiMk 
e^f^^MPt^  pn^fifxtyi:  aa  a  leeiaryiior^vioarig^  •  The  |)iaaetatatiatrtl>y  the 
pjH^c«gi|OMt<i^MiC»jBo^aferalLaKteiofipte9b!ipt^  by  thor 

^fllu/pfa»W4i^  t)M;llie(y  ,haTe  ji)m!B^ioo^idered4Ad;tv^^  thit  as  a  visctory* 
lii^ttb|mfor9/ifqpaaH3ik^  to>  sagr  ^tfani  at  ifc  not iprovad  to  be  a  reotonf .  Then 
WBB$^lig:tdA^  it.had.«t jsomftthna woodier baea^ropBated  taairetignna 
hfl|j^<^,ia4ii9Wt>  they  |ir6«ettltd<i9it,as>dkf)dctMryyithete  itouldbe  oa  eadof 
ti^'A9FKPp9)«IJ<99*i  >3<fa« ttQPQt.i|peBldo0Sa^ fvh^^  llw  pbiH|i£C"has  iproeed 
^^4iiojk^JMlQrH.  .Hftha^proTad  ihifc^dui^^vbsidclBe Aii  the^tdttpal byiiia 
predecessors  and  himself,  qud  rectors,  for  twentyifiiiayuars  at  leasts fcowmcb 
vMlfl^  dpM)0<frtl4NM^r<*^'i^^^^^^'^^™^^^^  tiaae-marnaigla  4aid  -  chroteoiags 
^lfSli^^^l^«d  tbflrfti/  Xbece^jds&cet  tb^xbfdMi^inttat  be  takento  eatabUali 
U^(^^Q^^,was;aii«atac|t9t»difaitithe|^^  ^Thmfrimdfnu 

feMs,^W^iOfldl:tb»;tiife.  life  daea^Dot  jap^eai^  by »irhar  Tigte^diese' pa^ 
^ffnt^^f^gnk-vf^^jm^  irpaa.tiittd  t&'timei  nar  is  ai'Vesy  natetfialv  ftir  althotigfa' 
^^i|ughAtbf^iiaMijpaU9n0iitbe<dhurGh  v^^  '^  <. 

L>^*§ugH^is.f4be  .plaiS|tiff*ft  lilla^  batiaott  nndDubiediyVeiy:  graft  obslnnty  ia 
yV9M%Q^,it,by'lfaet  defendant's. mdanoab  Boodi  also  daiaiBitali^ tedorr 
)^  t^tf  if  Ibevplaiat^  is*  ^e  cannot  be^  Whatever  right  he  mof  have^  and 
^vf^v^^^i)ifditfTta^ttherad¥MMnr  '^  iadaar  that  hahaaalarays'exeaeiaadifaia 
right.  Probably  it  was  priginaUy  ia  janapatidn: « for  tkeiWi  ia'>na<  etidcnet  loC 
tttf^-yi^^^s^  it!;v;9g  'ti^P^ri  bcatt  in  tfaananGmatBry  ofiliMwell,  drfthatrak^e 
T^ftM^v^aiiyigr^^^fjtinilidel^thecimiBf.oraBfy  .-^ :  i<  •    <Mr.i 

vf?"]^  $fs^  JlistrfmeiU  f redaced  by  the  dafrndant  ia  tthe  le*se  by'l^aadlAi^ 
9^  ffii^^^tj  tio  JSWi  and  dniis  loatariaik  for  hoik  partieB4  .  it  ia>  obaefrnMe^ 
that,>^:is  9f  all  their 'Oblatioiub  &c. '  Butnothing  is  there  aaid  abdut  the<ehiii«h; 
tbip^i^^Q,ob)lgation.oB,the  lessee  to  find  a  dergyman,  or  to  do  any  ^iag*  ia 
tbf^t  w^««of  du^i:  ald^ugh  he  would  have  been  bound  by  law^  to  supply*  tfaa* 
oli^cl^  aad  to  )iAve.inade  an  endowment;  bat  those  matters  are  .ceroaalyin 
many  instances  mucfa  neglected.  It  is  also  observaftilev  that  the  reut^resemd 
is^iifl^  samp  animal)  aathat  mentioned  in  the  parlianientary  surreys  -  The  kkxt 
pieoq, of  documentary  evidence  is  the  extract  from  the  king^  ministers  retumsy* 
ij^jtbe  Jdil.BefU.  8^  of  thepoasessioDa  of  the  manaatcry^f^ipewitt'-^^*  it  £«•• 
^  for.  the  farm  (tf  all  and  aipgialar  the  oblatiOna  ofthe  tithea^of  all  conv  1^» 
gfass^fo;  other,  things  whatsoever*  arisiag^  w  growing  wtd£ii  the  Jeldb^  metes 
a^dbquiabi  of  the  vill  of  dendea  aforeaaid^  annexed<to'Ra){di'LaaMq'''t]aai 
ascepctai]piAg>^the.pos9essioBs  of«the  abbey  on  the  foodi^  of  the^iaaaew  The 
IqUei^s  f^^ent  of  Queen Eliaebeth are to.fhe same effeoti'ltiaevidlentttfaat 
the  monastery  bad.-oply  the  tithes  tothe  amoont  or  value Jofli.j6«.'6d(<aDd> 
that  they  were  entitled  to  nothing  mo;ECi  They  were  not  rectors  or  ovmers 
of  the  advowson,  but  were  portionists,  and  demised  their  portion  at  a  certain 
rent;  and  it  is  qiiite'-cledT  from  the  ihstruments,  that  th^  bad  not  all  the 
tithes.  I  taUe  ICy  therefore,  that4be  necessary  construction  is,  fiot  that  all  the 
)l;itl^;^,jp^^^,bu^,Aat^^l.4t«titbea. which.  did  pdsiitlt 

^ccpjr^  to  m^  ,at  9^e,,tin^^  thi^t>thei^  jmiglri}  haveilieea  a*  seaeiMHiae>  of  tab 
^^ctpry  from  the  profits  of  the  rectory,  but  of  that  there  is  no  evidence; 
'•  and  frofn  what. evidence  there  is  in  the  cauaep,  it  appears  that  ail  the  -psofits 
'tif  tfie'tectory  dicl  hot  pass.    :Kow»  the  .defendant  having,  failed  to  prova  him- 
,,,„S|&|f{jr(^^r,  he-  i^. not  entitled  to  any  tithes'  ibiitsw^  as  -actually  passed  ^jj 
1 1  «i  ^1  '(i.i»  <•  III  I-         -  -  •        *    .  int 
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tii»'h$m>9aA^iht  flmtifflwtiox «noMMbift(lii«)»ro«f;  h#i»i8t»  as  i^tor/      1819/ 
beinftaUbenBiiiltlm4«diitlea>to^l  Miah  litlMi  M^A'nOtlMlftni^to  the  Montt-      boultoh 
Ugy^t  .irheftlhelgi»[|}diffitulty>H.to'a8eeHBiri<«^MaoMtl^  mre,  and  h«^        c^kds: 
thne-ivdiiakMito^to  IteniciiiBaierywe  to  foe  sepa#ait#d  and  disdngddlied  ,  *^    -^^^ 
firon4  tfaiie}f«(blch:b<ibng  taithe  zeotor*    The  deibnda&e  19  cortainly  ehtft!^  ^    ~ 

to  A iporiddn^faiftdttke ^pkuni^caii -hmre  ^no  "right  to  tkoM  ^ieh  conHittite 
tlHtftportioik  <ihe0orqptio»ica»  afltiaCaaoeio -eitheir  party  in' this 

CBse.iboaniaa'tbeldfiiaiikiit^and'tiioseiBu^  he  claims,  havehkShena 

reotired  M  ^>lidKi^ ^aadiwhuveaft  3t<  is  qoitetleaflr  that  the^  are  otily  en^^ 
lilkd/loi iBf f«rt^ .a«d^ thi titmtiS^ lotidia: ^tkn  haftd,  kw  ne^er  raeeited 
anji.  "  Noiir«  wliaa  1  atii  calMai/to^deorw'an'aotfduat'a^aihat'thed^Mid-  • 

aiM^  m  iflMufc'  of  thft  phiqtifff  it  hecaoM  iiac88aary'to^etiare*'lbr'iVhat 
tMraa^Jtbegr  «rt»lio  hocowtf  t<and  thttiw«iriaff^  <)i#attkitdliees 

o^  thia  nagniar  ci^,  iMpooilyleh    l^mhoaxukmBttfi  tiMU'tfaaplMrtlffliaa 
naile  lout  mr  ti<fe.gaiMi)idly^  Mtreolor,«id.tfaa(th6'ia«hM«ifo^M[tM^(A^ 
tSthfittf.  bot  If  am  ako«teiiivilio*dQoh»a,nip(MbtlM(«fMie)ie^^ 
ifehooM^hbdfptadcptMhft  vfi  tbft^bdc^>faw/prd9«dMd6el^«liM<4'W^^ 
■dbaableriiart^^tMMt^laadwtherdibiieil  JunnmrjobiASi  emt»ririf«li«fl;>Ai^t^«he 
laopBrvdeeret^to he^profiQiaiioadk.  -v, i  -,f.t  <  t«  "•'*  *    .  um  m  it  h.- 1-  >fo<.-i> r>i» 
.vI3iB>€aMduaiQO  •f  nyiniiid«6ppdKDtkiBi  ifalati^lllio^afKlMf^'Hal^hlk  Mttb- 
]idba&ii»  right  at'ieotbiviaientilbdrjiitiit^ynite'a^^  ^fnfid^bTfthffkiit 

har^'canateptly  l«id  percq[ition(;.th»'i^aiiitiffilii)r«r  kt^AT i^ettCVedOitiyitttUes; 
aaidifr  di^enimttMialao  c]0ariy«eiititled>ad  8dmei<  diaip£Uiiliiflt>tH^^ 
s^idcakr  .titter  to  the  reat;  b«taB(bdsiiiiiK3aiiblBr(«w<i¥iffefiee7-t^^^^ 
each  their  reapectitis  tMiel  apeaifikn%;  l^oaimot^deiireid  ic^'tttedtintj  'H  had 
•eennred^.to  m^  that  I^idd(Britfinthia>cia^,  aaitodiiMt^«l<Ie8«^/Wl^ 
^faibatd'boaiidaiMa;  btttdbaiAii^  ^ 

tftyatknat  of  kaaiar  and  JeMec^^and  theamoonnaotadehatfaMtta  i^  i^ibt '  and 
pottittuaL  There  ia  noti  intiioeaaeoftbo]aiiiter,att«f  dmitold>B<^t^^ 
Wtwaeit  Atm^  w iiawBe  aao  ixt Aat  otfithe>lhrtlMftr»  ^  '  •  ^  ••  "('  '''  '  *''  ^*  '■' 
oiliaoaato'JU  ibr Ifce  aaxne  vcaaoiiM^dioiabsenoe'of  ^irideiiDe'dti  Oli^  'Md]^~ 
aend  the  partiea  tokw^oo  the  ^eatim  of >  the  quantity  %f  lAtttrliMr*  itt  'tedi. 
AfiAilbtirtA«tIvtlttfkk»tf4hephmtiff desire  it,  that  i  ihf^M'f^t^W  tt^  ^the 
^b|M^f<lk»einHranoer,  •to'  iiH|itfre  aid  Mport^vlMC  pavt  of^^tAe^tlM^^t^  9e- 
9itoed  'h^'tboiIeiMie>t0  Lanei  •  If  the  phdntiffahoold  not  Wish  t6  fciai^^tbUitfin- 
fliicy  itPtifttttedi  .die  biU  inuat  be  xlisinMBed  without  coatBi  Iftb^  t^t^rendi  be 
Acbeptedi  theffe'XDttat'be  the  usual  directions  for  the  produotion  of  deeidsf,  and 
tbe-^xamiiiatios  of  the  partiea  and  their  witnesaes,  with  Hberty  i6  ^^poti  any 
tffioA  inatler  s-  Qoata  Aadlurther  direetions  to  be  reBetvedv  ' 

tyiiiatodshipjabaerTed^  Aft  the  doae^diat  this  migfat  be  cotxsideAred'^aa' fhial*^ 
,>fn«»  »*.»*»*'»•?■  •      ■  •  Ktrfbrett^'ofdfered. 

/  Ittehig  miggeqted^  byih^phdntiff'a  counsel,  thafit  wtts^tberwllh)<lf  the|»kin- 
t^^ that-ai: ctfmBHSsiod aaigfat  be  issued  for  the purpoaea of -th^ pro(kral^  en- 
fttiijrj  Ahe  Xord'  Qasf  Baron  obaarved,  ihathiSf  conaiderad  the  r4&ifea6e'  to 
thai^^pHtjr^lrelntedibraDiDev  to  be  a  inuoh  better  oonrse-^^iat  he  did  -Mlt  -  Ap- 
pilOre  of4iaiiiQaisdioqaiak«adi  caaes^--4MS^  that  a  iwty  liBpottant*  adiittttige  of 
afiitfein*eepioaii%>arad  widiaooiritaaission*  wouldbe,  >that  th  partiM  tni^C 
i|9l^.tt>.the.i:Dllot<oiitany  <xHsaBion  of  diffictdty  whicb  might  aHae. ' 

'X  J V  l.P  "^'  "SittMigs,after  H,  59,.Geo,  3;  WI8.    Sfmqc.-  .1   '■■..•-. 
9/l3  f Lv ii,,f>  u iC^M  y-  JBai%/wU  atbwh..  [6  Pncev  SW J  .  »    .^     ,       j^  as. 
iDIi^j(Trin.i  Terra,  16<15)  by«-Vi<sar  of  A^khto,  (Weshndrland)  ^ymg  an  A  money  pay- 
J(r'teccniiBii')ofd  theititheeoif  kntbts  hicn^Wobl,  tjbtido^;  tomips, '  axid  agist-  »«»*>  aUegedto 

.^•M/.hM'.  ^.  ..     ..-•,  .  .:         •,.     ,..  .   .f   .     1.    -.;   .1    •>•     •   '»   '  ment  {:«  \rf*^',*" 

"i,  .1  .  ■      {■  J     •  .„',•'•.:'■«••'  lieu  of  tbc  tiUie 

mUMffi^MOi  ^hWvr6oi  of  (U^  Ifrit  shetrrlhgf  of  kuch  Iambs,  or  in  Tieu  of  the  tithe  of  «uch  lambs,  is  ill  pleaded, 

..^eti^iQ^ottr^Mffi  eoin|4scilioisita>ulAtteirefgMuMe  Itt^ipoltifofUlhe,-  aifd'suafed  td  the  convemence  of  the 
farmer.  A  Aotlce,  given  by  parol,  at  the  time  of  settling  the  amsual  amount  of  the  tithes  due,  the  tithe-owner  tell- 
ing the  iarmer  that  '*  Ibr  the  time  to  come"  he  reqmres  the  tithes  to  be  paid  in  kind»  is  snffld^pt,  being  in  fiu:t 
more  than  six  morths  notice.  When  the  fiurmer  pleads  a  composition  as  a  modus',  he  cannot  insist  on  tlie  want  of 
notice  to  determine  the  composition,  his  case  being  analogous  to  that  of  a  tenant  contesting  Ids  landlord's  title. 


TITHE  (U6BS. 

mem  oa  »uditilb«ab]0  niaUer»  as  ^efe^danto  had  Hdi^.&c.  siow  die  ]r 
I30$|  and  also  of  tbe  tithe  of  lambs  pioduced  &c«  aiooe'lJie  year  1814.. 

Defendants  admitted  tbe  plaintiff's  tide,  and  their  haTiiig  had  the  tithiy|b)ft 
matters.  The  answer  of  tbe  defendants  commenced  by  stating  that  lambaafie 
80  called  within  the  parish  of  Askham^  till  they  are  separated  from  the  Qwes» 
which  is  generally  about  thci  Martinmas  after  they  aredrof^ped,  and  that  fix»m 
that  time  till  they  are  first  shorn,  they  are  called  boss,  or  hog-sbei^;  and  are 
afterwards  called  sheep.  They  then  set  up  the  fbUowiog  modiu  for  bmbe, 
viz.  one  shilling  and  four  pence  for  every  ten  dropped  within  the.paxjsby "  and 
ae  in  proportion  fqr  ev^  gieater  or  less  muaber  than.  teUf  for  and  in.  Ueu 
and  fidl  reoompence  and  satisfactioa  of  the  tithes  of  sucb.lambss  and  of  the 
w^ol  of  the  firat  shearing  of  such  lambs  when  they  are  called  l^ogs,  or  hpgr 
abi^:  4ff  at  leaat  for  and  in  UeM  and  foil  xecempence  and  satisfaffSiBO  of  the 
tithea  /9f  at^h  ilambs." 

Tbie  .d.efi9idant8  then,  in  their  joint  #nd  several  anawer^  insieted  upon  the 
wd  peimeiU:  ati»  efodtir  oncwtomary  pf^rnient;  but  iaisasetbe  seme  wew 
e.\t!MW<^^y^effi||^itioB  oid^rtbat  ibe  phuntiff.OMgbt  to  have  determined  the 
9eW^hst'4)i0((M»tice  be£piice  he  aouldi  be  entitled,  to  aiie  )khe  defendants  fin:  fhf$ 
ti4^iB4|itfciild9ro^]ei9b9y'  Off'  tbe^iw^M  of  the  ivat  abewBg'«)f  aueb  Jbmbs, .  wbik 
tbig:  w^OT^^d'jieti*.  ot  fao^^ali^^  » « bg^>  wbicb  be  had  omit^  to  do*  Aa 
l^faV^lbcijafihirTtA^ie^^  eniydeftmsifvia,  that  none  bad.eyer  been  paid^ 
,^^y}b%^it9m»mP9S9m0i  m  ^rp9^  the  tithe  of 

Mpiluim4!  geeser.  and  of.yro^  es^aeptrpf  hag-sheep,  in  the  pariah,  bed.alv^aye 
veeii^  paid)  in  lutidas  long  as  .they  .i«membored;  and  that  a  aum  of  one  slyUipg 
and  four  peNMM  hf^  been>pajdfofe  evei^  teetfi  lamb,  and  that  wbeii  the  mm"* 
j^ef' lambs  waa  lUador  &y^  thcea  faallp^iee  was  paid,  for  eaob^  fomrfeea 
penee  for  sixi^Hidfor  each  above  thatrnmber,  one  hali|)enny,  up  to  .tea;  efl4 
|mt  the  «iieiapi^p9rtionsw«ie  paid  foe.  all  d^  ten.  abpTja 

ifaatttiNPQhefr*   ;  - 

'  It  waa  ttso  proved,  that  about  J«Iy«  lftl4»  the  usual  time  of  the  plfuntiff'^ 
ftakingthe  titljcend  tbaaettbrnent  mththe  pariah,  the  plaintiff  g;ive  ootice  tq 
dieipatiahieiAew  that  for  thor  time  to  come  Km  should  aeq^^ 
hog's  wool,  agistment,  tnrmps,  and  potatoes,  to  be  paid  to  him  in  kind- 

rOn  thafastaf  the  defenaaiii6»  ti^  deposttiona  atated.  that  there  wes.in  ^e 
perils  aieieii^  4tf  pee- ahiUiag.aod  fpur  pence  for  every  tenth  lamb^and.iirhw 
tbeve  ja  a  lesa>nwubor»  one  hai^enny  for  each  of  the  first  four;  eight  pe9^ 
for  five;  jone  abiUieig  and  two  penee  for  six;  one  shilling  and  tvi^  pence  hal^^ 
psney  for  -aeven ;  one  ahiUing  ^nd  thmepenee  for  eight;,  ope  t^biUmg  .^dA 
thiaee  pence  halfpeneQr  for  nine;  and  one  shiUing  and  four  jj^ce  for  tepL; .  99A 
for  Ae  ftactienat  numb^s  above  tea^  in  the  same  propoxtion;  and  that  the 
aaideMMJua  waa  payable  as  weU  in  lieu  of  the  tithes  of  such  lambs,  aa  in  I^eu/^ 
the  tidie  oSmwA  01  theif  first  shearing,  when  they  4ure  calledhi^  or  hpgrahefl^p;. 
-n4hat  such  ^payaoent  waa  made  by  the  occupier  aboiut  St  Peter's  Day,  or  Old 
Midaommer  Day,  ia  eaeh  year,  aa  a  nwdmif  or  ancient  invariable  cuatomery^ 
pajpoient  i»  lieu  of  tithes.  They  ahK^ stated,  that  the  lamha  are.^pneralij^ 
Mhota  for  the  first  time  nbout  the  I^Qth  of  July,  aftev  their  aepai;ationlroHi  tlj^ 
fikwa.  A  terrier  was  abo  putiiii  which  stated*  thaA  tithe  M(Qoliapai4  to^  |}>^ 
vicar  tlirougbaut  tbe  whde  pain  A  (e«Q^  Aahhaa  Hall  demeanq^  ^4^4Nr 
every  tithe4amb  a  prescription  of  6uUkeenpence»  &c.  &c,"  .^        ,.^.„^ 

Jemii  and  D^wiemtU^  for  the  plaintiff,  submittedt  that  the  principal  .911^7^ 
tion  .in  the  cause  would  boom  the a^oAtf  for  lambs  and  wool;  for*  ^aa  to»^e 
oAer  tithes,  liie  defence  waa  merely  mm>  deomundo^  opposed  i»  the  vicar's  ai^^ 
asitted  title  aa  vicar«.  WHh  respct  tp  that  wAuf  th^  pbjected^  forst.  ti^^  ^ 
tvDa  not  provedaa  laid,  it  haviag  bepn  pleaded  ea  one^ shilling  en^  ^^^  Vf^^^i 
Mahle^in  gcpasfor  ievery  tenth  Jamb,  a»d  so  in  prppiprtipn  for  a^r^^ater.oc{ 
less  number — and  as  being  payable  for  lambat  and  the  woqI  oJrhog7-a^eep|''^r, 
at^lseet  led  iheititbe  oflambsd  19^§9I4  tb#*evideRferxe}iftttnft  f^-V^e  p^j^rtiqF^ 
n£(fb^'4riitjeeeJipMris,eeitlv9Tai^i^^  taiv%waajney  9^fm^^^^^^ 

dmtnahole,  nor  did  it  apply  to  the  alternative.     Secondly,  that  tlie  payroent, 
being  ee  hud  in  the  aheniative  aa  a  mqdut  iat  one  or^the  othef  ,pf  two  t^ijogs. 


TITHE  OASE&  •!< 

iD  jpfeadedi  and  coidd  liot  dietefinee  be  received^ ,  bdng  doaMe  luid  uaeefw  1  ^l;^^ 
tani.  Th^  abo  objected  to  the  ddfendants'  ioasting,  ia  l&ir  anawjevi  that  tbe 
{(Aynrntt  to  kid  as  a  nodaf^  and  so  attempted  to  be  preTed^  waB»  if  not  a 
iMMSatf,  a  oompoiition;  for  it  was  shifting  the  ground  of  the  defence»  in  tl 
nanner  not  permiasibk  in  pleading,  which  requiied  eertainty»  and  legd  fted* 
flioa;  and  d»e J  snbxaitted  that  a  defence  of  composition  coidd  not  be  set  up 
oa  dfee  faihnre  of  modus. 

{The  Lord  Chief  BaroUi-t^Thai  has  become  allowable  of  late  yeirs^  aiaee  I 
eame  into  die  profetaiion  (I).] 

Boiettr^  oh  the  part  of  the  defaadants,  atatirf,  that  they  subtoikted  to  the 
fisintifi^a  biB,  except  as  to  the  demand  for  tkhea  ia  kind  ^lamb  and  wooli 
which  they  insist^i!  was  covered  by  the  payment  set  v^  as  a  moAtf  or  epmpo* 
aitiotty  and  whksh,  he  contend^,  was  not  objectionable  on  any  of  (!he  pdkits 
which  had  been  urged  against  it ;«— that  it  had  been  deeided  ill  tbB'case^'6f 
iduihet  ▼.  O^fMan  (t),  mat  an  isstte  might  be  diteoted  on  a  iMM^M^alfftiokigh 
il  should  not  be  proved  exactly  as  laid  m  «ie  bflL  There  the  VittiHisM  ^¥m 
Tftf  considemble  and  ii^pdrtant,  die  MB  (Nvhichwai  to  e8tilbfish'thft'<M0iy^ 
having  laid  it  to  be  **^iA  evdty  tenffi  kttib^  Mid  the  wdcd'c^abdh  UMm^  iHtfiA 
were  cdled  hog-^eep,"  iA  liieu  oTMhitf'  peepMt  o«r  Monday  he^'i^^MM^ 
aommer-day  uSJiet  the  hiinbs  fkHen^  et^i^ inl6hf aSvpinefbot^aKVe^bW  SBd^ 
summer-day.  One  or  two  only  ^'the  p&ntil^  flatnesses' proVed'ihaV  '^h 
modas  was  for  lambs  elite  on  Midfluiftmier<^day,*ldl  the  rest  for  each  ai' vkre 
elive  on  the  Monday  neat  after  MidsanMe^^day,  y«ft  the  cooft  held^  diM'ttl 
Ae  witnesses  agreed  with  ihe  biU,  \M  dffibt^  oidy  as  «othe  «tieai  ef'lt; 
(sa  was  exactly  the  case  bere)tftEere  waa  ground  laid  ifi»  an  iseaeM  ''^ 

At  to  the  objection  of  the  aiociM  being  laid  in  the  i4M^native,  he  safattiimft 
liNkt  there  was  no  decnied  ease  in  whidi  it- had  been  detertniaedlo  be  taidr^ 
Ibr  Aat  die  money  jfkymert,  was  the  substandsi  ftct  to  appear  eb'tlie  iisodaA 
and  the  question  of  its  nafti]lre»  and  the  tithes  it  covered,  was  profK^  sitbjait^ 
matter  :R)ir  an  issue-^-thht  the  alternative  was  not  in  tbeMdkSi  bat  dUIhe^ 
ibct  of  it,  and  in  this  case  it  was  alleged  not  to  Aarge  the  articla  aaid  -to 
ba  covered  b^  it,  or -to  aatendk;  bat  on  the  contrary  r^dttdng  the  dbdMit#  A 
greater  cartamtr,  and  inore  lindted  e^toit 

[The  Lord  Oiief  Barok— Thia  mode  of  laying  a  moAtM  is  eevtaMy  i^aita 
aausual  and  htconsisteat  with  the  rules  of  plea^ng-^^^and  I  eodbse  that  I  wm 
detMns  of  gMdg  a  decisive  opinion  an  it,  fbif  the  indittliiioii  of^iay  wOud^ 
strong  ageaiscit,  and  I  cannot  at  all  reconcile  it  widi  any  priaei^  of  pfeadftig^} 

ft  was  then  ui^ed,  that  if  the  payment,  being  abandoned  as  a  mMUf  m^Siti^ 
taken  as  a  comp(»itien,  (the  notice  to  determine  which  had  ilwhya  bean  pHI 
on  the  prindpleof  notices  to  quit  between  kncUord  and  tenant,  ai^d  ifehad'thoe^ 
fore  been  held,  that  six  months  wei^  necessary,)  was  ia  the  peesent  ease  delse* 
tive,  because  insuffieient  in  not  amoaming  to  that  intertal  of  tim^«  b  NtHi 
proved  to  have  been  given  after  the  annual  setdementof  tithes  had  been  <iett^ 
daded  for  th^  year  1614,  by  the  plaintifF tellii^  diedefettdaaai  thai,  "^  tothb 
time  10  come,"  he  required  that  the  tithes  in  question  should  bo  paid  a>hfisB4tt 
kind.  That  he  contended  was  no  notice  at  idl,  or  at  least  it  was  notice  aAtH- 
ttantf^  the  next  year's  tithes  beginning  fi*om  that  moment  to  become  due ; 
whereas,  accorduig  to  the  case  of  Hewkt  v.  Adam$  (3),  the  notice  should  have 
been  given  six  months  before  that  dme,  for  the  purpose  of  determining  a  cottiH 
position,  which,  ottpi^ent,  necessarily  begitta  agahi  immediately  toaecme  due. 
/itfft»/Tejfl]ed,  insisting  on  the  objecdons^  andu»giag,  that  if^ie  deiiondaatf 
ware  sitowed  to  cemart  the  bed*  eioi^wr  into  a  good  oooqkMitioa,  ifrhad  beisa 
weB detebnhiedby d)e ttodoe^thitthhad been pmrad to havebeea givea;  to 
that  there  wee  no  positive  tule^iMch  i^ega^  to^te  period  A)rWhidl  il;  shoidd 
be  gi^iMn,  aiidpAtti^liiiiy  hi  a'ea»e  itiiezef<^er^'«Mi^tti9^dii{Miras)toiwhe4w 

l^l^kfjmi^^  "■        »•,.'■■"»;         ..  >-    "Oil 

The  iioaji  €nuff  BAaoN  deddietf  thdt  the  d1)$ectioiitf  urged*  against  M  moAna 
were  firthL  end  fliAt  tl^  notice  which  had  been  ^iven'  to  det^rtnine  the  cosi&|^ 

(1)  Bkhop  T.  ChMiaUr.  pHt,h6A.  (»)  Biinb.  D40:  t  H^od,  IH  iMfk,  p.  §•;  4^  Ailrf  ML 
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TiiHE  cases: 

sition  wag  saflSci^t;  for,  in  poinrof  fact,*  ^lodlioe  was  for.  mach  more  than 
half-a  year,  a»  the  tittet  would  not  be  agasil  pi^bk  till  a  considerably  longer 
tune,  «  This  quendon  of  mdce,  (said  bis  Lordship)  has  been  decided  frecpicnt- 
iy;  and  nooiie  has  erer  been  indined  to  extend  the  period  required.  T^  on- 
ly object  of  notiee  is^  that  it  should  be  so  &r  adi^>ced  to  the. dinner's  conveni* 
enoeastliat'heinigbtnotbe  taken,  l^  surprise. ^  Besides,  the  same  objeoiioii 
applies  to  this  composition  as  ^ea^ed,  as  was  urgted  against  it  as  a  m^^ku^ 
Aioomposition  can  no  liaore.be  -laid  in  die-akernanve  tlian  a  lUdcbiry  and  per- 
haps it  isevea  more  bl]jecttonalile  in  a  coasposttion,  which  is  a  defence  of  mote 
veesnt  origin,«and;iiherefbrBwnraGfa  leas  saibfect  to  dotibt.  '  Thf6  plaintiff  is  con- 
se^endyieatatkdtoaikKrvee  Ibr  aiiaccbuiitof;Che'tichesof^^  the  tttheabia 
makteBs  demaaidadh^r  the  inll^iiiidndiiig  tte 

.i-.t'i  'r  .  •    1    ..  Account  "decreed* - 

}«)Histd[{OEdshipa6erWBrds'X>hserved  Oft  the  point'of  die-notice,  that  as  this 
4fifiHiC0nfraiBtnrjfiietia  oaao  01*  resistance  x>f'payuient  altogether  of  ttthee  in  kind 
as'akriMuaded;  %jas(ifaag  up^'atDAit,  it'iwas  hnalogMis  wish  •that  of  a  teoant 
eoBtostfngtthe  aigbt  i^  .his  lamttocd;  in  which  case  he  is  not  entitled  to  asaice, 
•iii6iraul4»teinctinsistaiiwitfa  stMh^sdef^c^* 


l.» 


Bi'S9C^o;3.  IW9.    C.P. 
yClerki  y.  Major. "  £3  M,oorie,  ?17J  I  Brad..&  Bingh-  4. 
In  mn  action  for  ^Hi3iiv«te  «i>taction  Jdl^sbt  OR  thb  itatate  il  &,3^  Ed.  9,  c.  19,  s.  Iv  ibv  ttoe 
titib"^^  ^"^     "^  BBt^  oitt  tidies^^At  the  ittaii  of  ttio  casne  befbre  Mr.  Justice  Ba^r^  at 
^e  d^feL^t     dibhatws»to>a«  Tatraton^  it  appsasMd^thaatbeplatntiiff  wtt»  iSbt  rector  of  «ta* 
had  been  under  j^FitapaytH^  nadf  d^  pmvioalr)y-t6  the  co^^ 

a  pecuniary        ftffi  de&^dant^had  bscn  ubder  a  pecuniary  ootripofltkkm  wlih  hte  Ibr  all'  hia 
^^^^      filhes^iaidldicl  oiilyr«iuesti6n  waa^whesher  dial7<compoMti6n  htrd'^been'<ABtam 
tiff,  itwu hold-  «utedi'4'^Bhet0 wasind  eaideace  of  its ^detar^iniftlonf  dtkter  by  agi^dOttMf^r 
en,' diat parol     sbtiffe^' bdt  Jthe'-pkinsifi^  inonfterto'^hftW^hat'he  hada^right  U^tdc6^f^ 
evidence  of  die   tidbh>  nahiil,  wjthoot  a  notiee  th*  wriiiiig/^iilled  a  ^(HlaesA ^  who-nrov^  that  Iha 
defendant'shav-  defendant,  in  a  conrersatipn  with  him,  stated,  as  a  reason  of  hb'i^ftiMl^tb'p.]f 
here^d  to      ^^^^  ^'  '"^^  '^  ^  cortairi  tberc^  was  a  ^moiiM.in-  th^faribh,'ctti<i  thatf^he 
pay  tithes,  be-    ^^  not,. therefore,  bound  to'set  them  out;  and  he  also  denied  the  piaintMPH^ 
cause  there  was  ijghtfldrtelceritlbnirv*:  when  it  was  objected  for  ihe  d^AAldtitit,  th£(t'ldthbcH|H1ie 
^  "^  ^  h^    ^^  iveriMl^.deoied  the  plamtiff 's  i^ht,  atiU  that  a  iiotib^  •  was  absUnta^  ^0£ . 
wwdier!^ore^    sosifor^^to  dotemiQe  die  ooiopositioB.^  The  learned  j«idgey  however,  -#aiJbf< 
not  bound  to  set  ofttiimif  lliatnsaidv  ApipBaliofi  the  plaintiff's  tide  was  suflSoreM^'but  a^ttt^  'QM 
them  out;  and    inh  iiiad  affsoir  sduihoritf^  in  support  of  the  objeOtioii,  ctnd  as  beritoiigbttit  mii 
denying  the       a.  Qflifdponit^t  hn&ip^served  the  qncstio»  for  the  oonsMei^sikisi  of  'the  ^isbxsA.  Wisa . 
to'Xti'th^*  jui^owoiriiiilly^ifinindnveildietfor  diefAi^         .  -  ^  .    :  -i.  uon 

was  sufficient'  to      ^'*  ^^ijt.  Pell  now  moT£d  for  a  new  trial^^on  thC' abCff  e  dhj^ttCiiMil  >9tlt,  'i>^ 

The  court  were  clearly  of  opiiiioar  that}the  veBsMni  of  «h«  d^ndttS(>t«iday» ' 
and  the  reasons  he  had  assigned  for  so  dding,  weroqv^'ineonifi^t^t  ^il§^khe  • 
coaitpa(Btii(riEi,iadd.wamof^«Baateeg^isufflcient'dotife^of^^ 

^,(.jn.>'  '«  >'      ■•■  I'v.-  '■  *  ?*•   :•  *    ,  ••'•  '      i    '    '•'"       ' ' ' ■ ' '  Rute tdHilfcdtfyf J 

..1....... . . . . ,  -,:•    .  E/^'Oe'6:'irim9.''s^cac<%'.'' •■;''.'';.■•■  ■"■;:.  '■'? 


determine  such 
oomposidon, 
without  notice 
lor  that  purpose. 


May  lit. 


3»    *.>»,  I'Ji    •»; 


The  court  wUi    tlMiIfittiMcMdiithat  the  ^ftMddab  Jil»  lhliMI>ift(^hkh  ^^as4  «tiit  >i^<tMui[|0 ' 
not,  onabiiifor  <-Mfimi|h^be  oi^redito proAido  sttdi^Ve^titdy0kandt^o(^his^elet4ttiii^(M%' 
^^^l^"^^f  «»ibobk^^bMid«^^nd k^trby 4> fdm^^tecir^of Ai^pak48^>V6ibiihi^^>(^^^lMab 
dJol^nti^     of  the  pari8h,i(h«n^Ar«fe'|^M««{on)  ](jOM^,>^  ^dCOdy^f^tll»d«^i(ftidiihiC<^  ^>^ 
evidence,  order       H^IMdfdt^bat'be^^b/iteKltfdiiyAmoliMk^OB^  a^  kdmission  in  the  defendant's 
a  tithe>book  of   answer,  that  the'book  now  required  to  be  produced,  ygdA  in  the  custody  of  the ; 
a  iermer  rector,  «l«kfAnf1anr's 

admitted  to  have  :i  nU  I  (c  *.  .  /  *  '  deiendants 

been  in  the  possession  of  the  defendant's  attorney,  to  be  produced,  unless  it  clearly  appear  from  vdndssionsthi' 
the  answer  that  it  wotdd  assist  the  plaintiff's  case;  and  a  motion  for   such  purpose  was  therefinre  refused^ 
but  without  costs,  there,  bdng  some  colour  for  the  appUcadon.. . 
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ink^revidmAeiiAiiayoitt^off^ie  plinntiff^  ^ndh^t  MRd^tle  HSkming  famB^f        ^^^ 
(vhiob  wa»  in.  flssinier  ta  s^H  intisrcogatbry^  iprbelber  the  .book  waa  ttot  in  the       ^i6t[. 
CQUlody!  of  the  defendMHtrJiid  wht&fsr  ^ki  adbataode)  it  would  not  appear 
thoreficoiHy*  •tfafil;thepr6tei»d«d'M0«iii5  wa8mfac£onlya'partof8;gaKral:oon>* 
pMMioD^  ooiitubtttory>ftmQigst  the  whoW parish) as.  inakiog^ndiadiniMion. 
**'  iHai  (the  defendant)  bath  i^esa  infonned»  <8ce»  that  a  certain  book  rdatingtto 
the.-ciihes  of  the  panah  e^C  Ronialdkirk,  whieh  was  kept  1^  Dr..JBi»we&»whb 
wee  &Miier)y.  rectoi?  of  the  said:peKiflh,i«ras  prodimd  by  the  dfifettdant'8:atfeor- 
nay«  hut  not  l^  the' defendaatiat>  the  trial  ^ntbaaaid.  amended  bill«  and  feomier 
aMims  of  the  defendant  Hn^ntianed^  and  diat^it  .waaaaprodnaed  «idvnhe 
view  of  proving  that  the  wtodu^  m  aiipieni:  cMioQiaiy .  payaienlu»£  tmdfa.ahilr 
linga-  and. 'ninepenoe  in  and  by  the  former  answers  of  the  defendant  insisted 
npoajwidk reepeol  tostfie  famnorbndach&ed'Doe  IMc» in^d^etaD^tkUof 
tfvtjdefendftnt,-  wa»a|[oadaiid  Tali<lnioifaaf'(4n  aneientjcttatdimiisis^iaynMiit^ 
osivmng  tiihn  of  ngiatmeot^i  and  .adrprsedii&itiiheaiinaxflpeet'df  thelMdtflrm 
or.laiids^"'  arid  be  d^ed.tbat:  the  ibook  m^jaar'  eregbad  ifcen  rin^hJatpSiies 
sion.     In  a  aubaequent  part  of>dieiiaa8ifear^  die- defendant  Matatfedji;,d»t>iha 
had  been  informed  and  believed|  thayjiere  were  in  the  said  book  entries  of 


dafr^dnwr  M^ted.dint  |l|e<jraiidit|i»of  tbb  moJdaididimt)dtfesBAvpkbiW 
aihffi^  ptty»l»t8.ii;Hri4Uny.mheri|Muri  ofiille>  pamb/t^Upon^ose  ynal^ssc^.TOa 
anboiitted!  to  the-ooiirt'jduitf  the  p)«Mtf  «waiei|iUtled(lor  Ae  p«QdHigtiaa'<rfthfa 
beok'by.the.d^ieadantt  tbefieweaaiis^^if  bisatlaaneylpcan^ hM4¥we8ipon»)arf4 
bab^i^ubiebtiCqhie/eonArolt  Wr^y^.Mt99er{l\Fffimkkiit.JimAi£^>^^ 
tbatAek«abs«qu€At  adniasiona  in  tbefaitfweji^.ah«ved'4hat/<be.bfM»tt>:caqtefliliid 
aiialMii«&Moiireble  Mn  the:plaintiira  cese. :  And  at^waa  linlfaor  Qomiekided^adiac 
A^  boQk.^it^eif  wfttn^tf  firpm  the  natusct-of  it,  andi  a  doennfefifeiia  ihd  dc^HUh 
aMi  MM  lentM^d  «o.  tlbiejexelnaive  poaa^min  of»  m  tarigiiNiiiUevideilaQccBiillii 
9am«b€half,onIy»  ,     - .   f  ^  i,-  ■    :i .;. 

»(iJbi««l4iwaa>tt>.bave)^ppo«ed  the .motio^t  bat  tfae^eoustididiiiot'  DBqiiixe.itd 
heniibiii^ 

«^H'I1bei JiQio)  Caiiw  iRiAom-r-Thia  book  ia  part  of'thad^fimiluitSajamUnaa; 
and  thftfffde'le  dleer  ibat  youhave  no lig^t to  caU  unoniyonr opprtfcaat in Ibii 
tMiyrlD  enpoae.  his  case  to  bis  adfersary.  It  wonldbe  opemBgid  wideidooa 
tA^TQW^  t  Be^idesi-yDu  must ahew  in  all  cases o£ an  apfpieataanrfiia  pnaAa^* 
IMW  dfi  gf^jMSytbat  they, would  be  efidenoe  waking' in  yoar<fiiTDiir:  'and-  tfant 
asHlt  b^  ab^ffn  byo^apiaaiona  in,  the  defendant's  anawer.  -NaNt  hBR^^hemia 
nothing  like  an  acUnission  eve*  widev  the  '*  i£,"  that  theibook, ;  wheii>«pmc^iiH 
ed,  jHllldaesiH  lbe.pfaintiflrs:oaae. 

jri.i^a^  t^  api^Ued  jfer  coatst  which  > 

'  '^^»¥WA re&i«3d £> The  Chief  Barangivittg'afl: Aiajreeeon  Ihat  the;a|i|^fan« 
tio||*jiMi>^mll.1fithout  some  colour ;  for  although  the  court  would  not  compel 
a  defendant  on  a  bill  for  discovery  to.,4iaclose  his  evidence ;  yet  it  was  also  a 
•rule,  thatt  when  the  plaintiff,  could  sl^^thattl^e.  defendant  was  in  possession 
of  evidence  which  might  serve  him  if  produced,  it  would  be  against  conscience 
to  allow  him  to  wilbhold  it^-Jthat  hfx^  -^  bUd 'l^een  she^  that  the  defendant 
<]P9ft^p8fA  4ilHM!)E^(fer(M|a  posttftsaioi^  9^  1^ 

jhft<ji^a4gft^)  ■  which;)io  fwit .  f  rfthobito^y  »(Jkmi^  inigteli»reT«0ntiaiNd  %A- 
Ai»iKf^»>pil^M  it|>e  pl^^tjff'9.«a^€^  )aMowbr  ili  v^s.i^ofi  ^uffioitt^y  kimi^ 
s  ied  bytiJbflMWlir^UOvavthoriiie  A^iQOHSl  tp.^vaii)t:4i^j9ypUcnM«,.<  r ,. ,{  .  i.  t 

■•  "">'"' (1)  « 1^  Ml.  (»)  1  Her.  1J8. 

'   'a  i;    '  i  '*>!'    t"     I        I    .J.«j     -•«.;»'         r  •  !    .       '■!..  (        '■        •  i'«  >♦'!        '••."*    I  •   •         ■     ,,    ■ 
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£.  £9  Gheo.  8.  18l9i    In  Oln^ 

^^^  GhggY.tegh.    [4Madd.l98.] 

On  a  i>in  beW     ^  BILL  WM  Utid  in  the  Court  of  Exchequer  by  the  deletidtiit  BgmMl  thtf 

filed  in  the  £Z-    ^^X  nU&itiir  Air  tifliiM  •    tin^n  «kiV1i    *Ka    .Ittf^fwlon*   fil^wi    a   m>AM.k;i1    m    *lwB 


dbequl^  foz  ^^  pUtttifft  for  titfaM;  upon  which  die  defendant  filed  a  oroe^-biU  in  dw 
tithei,  the  de-  Co^t  of  Chancery,  for  a  diaoovery  of  the  plaintiffs  title  to  the  tithea.  To 
fendant  filed  a  thia,]attar  biB,  the  defendanc  put  in  a&  answer  aa  to  part  of  the  blU)  and  a  iB* 
^^^cl^^  HBurrer  aa  to  the  rest,  and  the  demuiter  came  on  now  to  beasgned^  The  io^ 
ceryrfbr  a^'  quiriee  made  by  (be  eroas^bill,  wtiich  were  demuned  to^  ate  staled  aa  tbs 
oovery  of  the      dennurrer,  whieh  was  as  fbllows: 

piaintirs  title  '*  As  to  SO  touch  of  the  said  biU  as  aedcs  that  this  defendant  may 
^  A^^^'  ^  aetfinths  whether  die  defendant  has  not  now,  or  had  not  lately,  or  at 
he  had^i^-  ^^  '^^^  ^BOMB^  OF  time^  and  when  last,  and  when  in  particular,  in  his 
▼eyed  them  ~  sioRy  oustody,  or  poweT,  divers  or  some  and  what  conveyances  ot  oonv^anea^ 
away;  and  on  dsedstor  deed,  instruments  or  instrument,  wiUs  or  will,  or  copies  or  a  oofqr 
deiniirrer  it  was  qf  ^prJlb  or  B  Will,  papers  and  writings  or  writing,  by  whioh  :he  this  d^ 
de&n^t  wu  fendao^  or  the  persons  or  person  for  the  time  being  seised  of  or  weU  entided 
not  entiUed  to  a  *•  Ab  aaid  impropriate  reotory  or  parsonage  of  Presbury ,  eonreyed  or  meant  m 
discovery  of  the  infffi^Aad  to  convey  OT  to  pass  to  some  or  other  and  what  person  or  persona  all 
plaintiff's  title  or  4Mmie  fpid  wbfMfc  part  of  the  lathes  of  hay,  clover  or  other  grassest  of  and  aa 
l^t^wu^ded  ^  ^^  I''*^^  ^^  Presbuiy  and  die  tidieable  places  diereof;  or  some  pwrc  ar 
to  a  discovery  P^f^  tb^eo^  or  Some  moduw^  or  ami^tif  in  eempoaitioni  or  other  compositioa 
whether  he  had  fev  tbo  lastHnsptioned  tithes,  or  lor  some  and  which  of  tbew^  ^  oMna  and 
conveyed  them  whsA  part  Of  parts  dieM>f,  •  and  pairticul«rly  the  tithes  demanded  by  the  said 
""^'^entfrtakfed  ^^  ^*  cgwf^mi^  o«  some  and  wlat  past  or  parts  dteKeeft  ^  whedw  dw 
w^er  across-  defendant  does  .«ot  know,  or  beUeve  or  suspect,  or  haa  not  sbme  aad^wttat 
hiu  can  be  filed  ivaactt  to  kniM^t  or  believe  or  suspect,  where  such  conveyanoea  or  ooBveyanoa^ 
in  the  Court  of  d|p^  Qit  deod»  iuatruments  or  instrument,  wiUs  or  will,  copies  Of  edpy  of  willn 
^^^^n^iOUir  ^  ^'"^^^  pepea^  memorandums  and  writings  or  writing,  or  some  and  v^uch  of 
is iirtiSe'court  ^m,  ttc^w  are  o»  is,  Q(  ktely  or  lit  some  time  and  when  in  pevtieular  were ov 
of  Exchequer;  waa»  or  bow  Otherwise : — Whether  this  defendant  has  not  in  Ilia  possession  or 
but  the  defend-  ppiver  di^^  or  some  and  what  conveyances  or  oonveyanee}  deeds  ora  deed. 
^^  radwt^f  ^^^^Mments  or  an  instrument,  wills  or  will,  cojHes  of  wiUs  or  of  ai  will,  pa|ieraaa« 
the^biu,^^  wcitjags  or  writing,  by  which  he  this  defendant,  or  some  and  wbieh  of  tboae 
considered  as  penons  through  whom  be  daims  to  be  seised  of  or  well  entitled  b»  .the  east 
precluded  from  ructoi^  OT  parsonage,  elaima  or  claimed  to  be  entitled  to  the  said  reotoiy  or 
V^^  ^^  ^^  paiaoi^ige  tmpiiepraate)  and  to  the  tithes  demanded  by  his  said  bill,  or  soma^iA 
^^^®°*  «Mch  oltbem ;  or  wh^her  this  ddendant  does  not  know,  or  believo  or  siuvec% 

or  <|iaa-not  some  and  what  reason  to  knoW|  or  believe  or  siispeci;  wheae  or  % 
whfiae.posaession  or  power  the  same/  or  some  and  which  of  them)  are  or  i%  ot* 
lat^  or.  at  some  and  what  time,  or  when  laat  were,  or  wi#<  and  wflied^p>yr 
suoh;  floiiveyances  or  conveyance^  deeds  or  deed,  instrumeaia  i^r  iastimityi^. 
waltsi.  or  will,  copies  or  copy  of  wills  or  a  will,  abstracts  or  abstracti  pa^^o?  andi 
wi9>i«ga,  or  aarae  or  one  and  which  of  them  it  does  not  appeari**-Whep|||pr'it . 
is  IHIC  the  truth,  diet  the  tidiea  demanded  l^  this  def^ndanfe  by  the  said  bjitk, 
fer  die  lands  belonging  to  or  occu^ed  by  the  said  plaintiff  m  the  townlbipa^r 
ChaMbrd,  Rainow,  Bosl^,  Otd  Withington^  and  Lower  WidungtoO,  oc-in  mam 
ai^.  wbidi  of  dmm,  or  some  and  what  parts  or  part  of  such  tithes,  werenotr 
pmv^ased  by,  or  well  and  sufficiently  and  competendv  conveyed  to  the  aevtml 
pessona  through  whom  this  defendant  derives  his  title  to  the  said  haprepain^ 
rectory  or  parsonage,  or  that  this  defendant  is  not  now  seised  of  or  wail  eBfi<-- 
tled  to  the  said  impropriate  rectory  or  parsonage,  or  of  or  tothe  said  ddmn. 
daimedby  him  by  his  said  bill,  or  of  or  to  some  and  what  part  diereof  or  of 
or  taany^ife<lHs.or  oompoaition  in  lieu  thareef»ovof  or  to  some  and  what  para 
thweof,  or  how  otherwise: — Whether  in  aeveral  or  some  one. and  which  of  tha 
deeds,  ivritings,  or  instrumentSv  which  purport  to  be  c^iweyances  or  assuraiioe%- 
of  the  tithes  claimed  by  this  defendant  in  the  said  parish  of  Presbuiy,.  <k  aome  . 
part  thereof;  the  tithes  claimed  by  this  defendant  by  the aaid  bill,  oi.sojne  a»i 
^  what  part  thereof  are  not  mendoned,.or  are  not  conveyed  to  this  defi^Niant 
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Riduurd  Legiii  or  to  the  person  or  persons  under  whom  he  claims  the  said  lt|9t 
hnpropriate  rectory,  or  how  otherwiea  :--^Whedier  the  said  tithes  daimed  by  JS**^ 
the  said  bill,  or  som^  and  what  pj^rt  thereof,  are  not  therein,  or  in  some  and  i,|j^ 
which  of  them  omitted,  or  reserved  or  conveyed  to  some  other  person  or  per* 
sons  tiMiKthie  defendant,  or  the  person  or  persons  uoder  whom  this  def^ildatft 
daime  the  same,  or  how  otherwise? — ^ThaC  this  defendant  may  set  f&tA  a  ftill 
and  true  list  or  schedule  of  all  and  ev^  the  said  several  conveyances  and 
conveyance,  deedto  and  deed,  instnimeiita  and  insDrament,  wills  and  will,  copies 
aflid  ee^  of  wills  and  a  will,  abstracts  and  abstraot;  papers  and  writings,  and 
the  nMnee  of  the  parties  thereto,  and  the  dates  and  short  and  milterial  con<^ 
tents  thereof: — ^That  this  defendant  may  set  forth  a  fall  and  true  account  or 
descrlj^on  and  psarti<lttkr  c^  iSl  the  titlies  which  were  Conveyed  and  passed,  or 
whieb  were  Intended  to  be  conveyed  or  to  pass  by  eadl  of  ^di  several  de^dfr 
or  deed,  instnimeitts  er  instrument,  wilts  or  wilt,  and  wi>itings  ot  Writii^gf,  fh' 
the  words  and  figui:«s  thereof^  and  m  whidi  of  such  deeds  or  deed,  instra- 
meots  or  instrument,  wSls  or  will,  and  writings  or  writings  the  tklies^emanded 
by  this  defendant  by  the  said  bill,  or  any  parts  or  part  of  such  tithes^  are^  or  is 
mentioned  or  comprised,  and  in  which  of  diism  such  tithes  and' eadi  and  every 
part  'thereof,  or  some  and  what  parte  or  part  thereof,  are  of  ie  not  meiRioned  or 
comprised,  or  are  oris  omitted,  or  are  at  is  reseived  t>r  conveyed  to  someper^ 
son  or  persons,  and  whom  by  name  t*^ Whether  Hits  defendant  ought  not  to 
set  fbfth  sudi  sevetul  particulars;  and  if  not^  why  not  ] — Whether  he<do^  noe, 
and  why,  refuse  so  to  do:— Whether  for eome  and  what  short  tiale  previotti 
to  the  6th  day  of  August,  1579,  or  at  some  other  and  ^hat  ttme^  Sir  George 
Cahrerky,  knt.  George  Cottfon,  Hogh  Chukneifty,  Hemy  Manwaiinge^  John 
Nathall,  Richard  Hnrle^ton;  and  Thomas  Legh^  one  of  the  ancestors  of  thb 
defendant,  or  some  and  which  of  them,  or  some  other  and  what  persons  were 
not  seised  of  or  odierWise  well  entitled  to  the  said  impropriate  rectory  ^r  par^ 
aom^,  in  fee-simple,  as  joint-^tenants,  or  how  otherwisei  or  whether  the  liaid 
indentnre  or  instrument  bi  the  said  b^  of  complaint  mentioned  to*  bear  datCf 
the  6tii  day  of  August,  1579,  or  some  other  and  what  indenture  or  instrument 
of  ^ome  o^er  and  what  date,  waa  not  duly  made  and  executed  by  and  between 
sudi  parties,  and  was  not  of  fluch  date,  purport,  and  effect,  as  is  in  the  smd  bill 
of-complsiat in  tbat  behalf  mendoned;  or  was  not  duly  made  and-  execute 
by«Ad  between  some  other  and  what  parties,  and  of  some  o^ier  and  what 
purport  and  efllto; ;  stttA  whether  1^  said  last-mentioned  in^nture  or  instru- 
ment, or  some  copy  or  abstract  thereof  or  extract  therefrom,  is-  not  now  or 
waa^not  latefy,'  and  when  last  in  the  possession  or  power  of  •  thin  deftudftntr 
and  diat  this  d^ndant  may  set  todi  so  much  and  such  pan  of^  the  mok 
laet^mentioned  indenture  or  iastmment  as  relates  to  the  conveyance  <^  die 
tiHierir  of  the  wild' parish)  and  also  so  much  of  the  said  indenture  or  instm* 
lA^  m  relates  lo  theeitception  and  reeervatfon  of  the  said' tithes  ^f  any  part  I 

o^^^fiCi' said  parish,  in  the  words  and  %ures  thereof  :-^That  this  defendant 
vbsf  ]^t«idiiCe  ^  said  lasi^mentioned  indenture  of  instrument  ^>the  smd  I 

pladum,  or  leave  the  same  in  the  hands  of  his  clerk  in  court,  fer-thefuwid  I 

perpoies:— -Whether  the  said  Greorge  Calverley,  G^rge  Cotton,  Hti'gh'Chol*  ' 

iamf\  Henry  Miiinwaringe,  John  Nathall,  and  Richard  Hurleston,  or  some  J 

oMJ'and'  winch  of  them  £d  not  survive  the  said  Thomas  Legh;  and  wbetiie!^ 
thef^by,  or  hy  some  and  what  means  the  said  tidies  of  Cbelford  and  Aethaili 
of  df  some  other  and  what  places  in  the  said  parish,  or  some  and  what  part ,  \ 

thereof,  are  not  become  vested  in  such  survivore  or  survivor,  or  hoiM  e&ei^  . 
wifte^'-'Whether  the  smd  tithes  of  Chelford  and  Asthall,  or  of  such  places,  or 
any  utiA  wliat  part  thereof,  have  or  has  ever  at  any  time  since  been  well  and 
suffieteofdyoonveyed  to  this  defendant,  or  those  under  whom  he  claims 'the* ' 
aii^^^pitipiiate  rectoi^ ;  and  if  yes,  when  and  how,  and  by  whatdeedaof"^  . 
dMliy'oxi^inMmmetiis  ormstramentr-i^Whether  ifais  defendant  has  not  now^i' 
er^Md-riifsa^  Itttelyv  or  at  some  artd'Hrhai  time  or  tlme«,  and  when  kst  in^bla 
fOmmdi&n  ff (pbw^V,  divers  er^MAtne Ahd what  eetartf^ncci^  or  oanveyatvee,  #->2'> 
aiipaiieiii»t)t<WtfhimiiiC)^decAi<oi(deM,  aAitoft^t^or  alismift^  e(Dpie»  er^^j^q 
ofaiiwhl'><fag<il^d^»ay''  oiwaetsoor^>eKt8W)i^ W>'aeeiB  >w  w^e^  |M]^iMriMi'^ 

'-"•^  *•  >  writings     . 
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writings  or;  a  paper  or  wrttihg,  by  which -appears  ^or  whidi  would  taid  :to 
shew,  and  whether  the  fact  13  not,  t^at  the  tithes  of  the  said  townships  of  Chri- 
ford,  Rainow,  Bosley,  Old  Withington  and  Lower  Withington,  or  of  somfrand 
which  of  them,  or  some  and  what  parto  or  part  of  such  tithes  hare  or  has  been 
severed  from  the  said  impropriate'  rectory  or  parsonage,  and  conveyed  to-some 
other  person  or  persons  than  this  defendant,  or  those  under  whom  he  daims, 
or  that  the  legal  estate,  title,  and  interest  in  the  said  last-mentioned  tithes,  or 
in  some  parts  or  part  thereof,  is  vested  in  some  other  person  or  persons  than 
the  defendant : — ^Tbat  this  defendant  may  set  forth  a  full  tme  and  particolar 
list  or  schedule  of  all  ^nd  every  the  said  last-mentioned  conveyanoes  and -con- 
veyance, instruments  and  instrument,  deeds  and  deed,  abstracts*  and  abstract, 
copies  and  copy  of  deeds  and  a  deed,  papers  and  writings,  and  in  whose  poa- 
session  or  power  the  same  and  each  and  every  of  them  are  or  is,  or  were  or 
was,  when  this  defendant  last  saw  or  heard  of  the  same : — That  this  defendant 
may  also  set  forth  the  dates,  parties  and  names,  and  short  and  material  -con- 
tentaof  all  and  each  .and  every  of  the  said  last-mentioned  conveyances,  instifa- 
ments,  deeds,  abstracts,  copies  of  deeds,  papers  and-  writings : — ^Whetlier 
the  said  Charles  Legh,  having  some  and  what  power^or  authority  so  to  do^ 
did  not,  by  his  last  will  and  testament,  bearing  date  the  S8th  day  of  Jmaaajp 
1778,  or  in  some  other  and  what  way,  well  and  ellectually,  or  m  some  and 
.what^way,  give  and  devise  unto  John  Townshend  and  WiHiam  Tatton,  or  imto 
some  other  and  what  person  or  persons,  amongst  other  tilings,  aH  and  eveiy 
the  said  impropriate  rectory  and  parsonage,  and  the  tithes  of  die  said  pariah  of 
Prestbiuy,  so  far  as  he  was  entitled  thereto,  or  some  and  what  part  thereof-  to 
hold  the  same  to  the  said  John  Townshend  and  William  Tatton,  their 
cntorsy  administrators,  and  assigns,  for  the  term  of  400  ye«r8»  or  for 
other  and  what  term,  to  be  computed  from  the  day  of  the  death  <^  the 
Qiarlss  Legh,  or  from  some  odier  and  what  tune,  subject  as  is  in  the 
bill  of  complaint  in  that  behalf  mentioned,  or  in  some  other  and  what 
aer : — ^Whether  the  said  term  of  400  years  is  not  stiU  outstanding,  or  how 
and  when  and  by  whom  the  same  has  been  satisfied  and  got  in ;  and  whether 
the  said  term  of  400  years,  is  by  any  means,  uid  how,  vested  in  the  said  de- 
fendant : — Whether  cUvers  or  some  and  what  long  terms  or  term  of  yean  m 
the  said  impropriate  rectory  or  parsonage,-  or  in  the  tithes  of  the  said  tovm- 
sbips  of  Rainow,  Boaley,  Old  Withington,  Lower  Withington,  and  ChsBbtJ, 
or  of  someand  which  of  them,  orin  some  and  what  parts  or  part  thereol^  were 
or  was  not  created,  vested  or  attempted  to  be  created  and  vested  in  dMIfiini, 
or  some  and  what  persons  or  person,  by  the  several  deeds  or  ineCmmewia^  or 
deed  or  instrument,  whereby  the  said  several  annuities  of  500/.  and  lOOf.  ware 
diarged  upon  the  premises,  or  someand  what  parts  or  part  thereof,  &r  Heater 
L^h,  in  tne  said  bill  named,*  or  whereby  the  said  annnity  or  provWoit  waa 
charged  upon  the  said  premises,  or  some  and  what  part  tfaereii^  lor  Maty 
Legh,  widow,  in  the  said  bill  also  mentioned,  or  whereby  the  said  som  of 
3,000/.,  and  the  interest  thereof,  was  charsed  upon  the  said  ntesaiaes, 
and  ifthat  part  thereof,  for  Elisabeth  Rowks,  in  the  said  biu  abo  nsa 


her  issue : — ^That  this  defendant  may  set  forth  the  dates,  parties' 

short  and  material  contents  of  the  said  several  deeds  and  instnmiaBtap  aMl  the 

tithes  or  mmmIim,  and  compositions  for  tithes  in  the  said  parish,  therdby 

'  veyed  or  attempted  to  be  conveyed,  in  the  words  and  figures  diereo^  ww 
the  said  seveial  annuities  to  the  said  Hester  Legh,  the  si|id  annuity  or 
vision  to  the  said  Mary  Legh^  and  the  said  sum  of  d,000/.,  and  Ae  '  ^ 
to  the  said  Elizabeth  Rowles,  were  respectively  given  or  secured :— ^ 
this  defendant  hath  not  now,  or  had  not  lately,  or  at  some  and  wha'   ' 
when  last  in  his  possession  or  power,  all,  or  some  or  one,  and  which 
several  last-mentioned  deeds  or  instruments,  or  some  copies  or  copy  thmo( 
or  of  some  or  one,  and  which  of  them,  or  some  extracts  <v  extract 
or  from  some  or  one,  and  which  of  them ;  or  whether  he  doth  not 
the  same  and  each  and  every  of  them  are  or  is,  or  what  Sfe  o 
thereof: — Whe^er  this  defendant  has  not  npw,  orliad  notrUNly»  or  at 

.^  and  what  times  or  time,  and  when  last  i^  his  possession  or  power,  Bvaia,  or 
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some  and  ishat  aetlkments  or  aettleoyeat»  deecU  or  deed,  wills  or  will,  le^es 
or  Uaae^  or  aoMe  co|iies  or  c(^y  thereof,  or  of  .some  or  oae*  a&d  which  of 
tbemi  otr  some  eiunwto  ot/exjuact  thorefrom,  or  Irom  some  or  oQe«  and  which 
of  then,  whereby  it  appears,  or  which  would  tend  to  jshow,  and  whether  the 
UngAh  is  not,  chat  there  are  divers,  or  some  and  what  outstimdmg  terms  or 
Cerai«  by,  which  the  said  impropriate  rectory  or  parsonage,  or  the  tithes  of  the 
said  tMlDabip4.4^Qbelford»  Rainow,  Bosley,  Old  Withiiigton,  and  Lower  With- 
in^too,  or  some  and  which  of  them,  or  some  and  what  part  of  thcm^  or  c^f  some 
and  whioh  of  thenis  ^6  or  is  vested  in  divers  persons,  other  than  this  defendant ; 
and  that  tbjs  defendant  swy  aei  ibrth  by  what  deeds  or  deed,  instruments  or 
iosiruqieat,  will«  or  will^  auch  ierms,  and  each  and  every  of  them,  were  or  was 
cr^ilsdi  and  the  dates»  parties*  names,  and  short  and  material  contents  of 
all'ipoh  lastFomemioaed  deeds  or  instruments,  f^i^  ih^.par^i^gjar^  o^  t^e  pre- 
mises demised  ,or  attemptod  to  he  demised  t^terehy,  in  ti^  word»  ^4^^9^1S^^ 
ther«oJ&and  inwhom  by  name  such  last-mentioned  terips^  a(id  each  am  ^vcry 
of  thfiUi  ^e.or  is  now  vested^  and  £or  whoso,  ben^t,  ,aud  for  ivhat  pu^po^e^^r 
pnvrppnea;  and  whethec.this  de£snd^haa.not.novv,  ^oT:  4fad^^(  ^^^^Vk  9^.f^ 
some  aAd  M'hat  time^  and  when  last  in  his.custody,  possession  pr  pQwer,  divers, 
or«o)H9  and  what  family  settlements  or  settlemeMtt,  moxtg^es  pj^mpr^age, 
ai9d  l^ASfiSOr  a  jeaae  of  the  tithes  of  the  said  PfSrish  of  Prestburyi  ,pr.  ,of  some 
aj^d  *P^h»t  parts,  or  port  thereof^  whli;h  were  made  or^exiicv^ted  by  sopa^  of  tlie 
4Hi(«c9'|iliK9ispns  undec  whom  this  defisodant^  Ricb^d  L^,  claims  die  said 
h^gf<qgmt»,  reetory,  or-  which  porpfouc^  ,ta  be.  seulemen^  />];  a.  settlement, 
ff^U^^g^'-^^  ai<OPtgages  Aeai^s  or^ale^seof-the  ^4  i4npr9priate  ;:ector|r, 
9s4  ^(J^  tilhesrwhJoh  8nch,pen8pos.oc,.,persoj|.(wfi;e  or.  w^  efljuded  to,  .(jr 
MgotA  ^  be?^<itlsd  ta  in,  the  wd  paii^^ife  of  P«^tV4wy».f?r..9^  «.9in?,Wr^ 
\lkP^V^^^  W5h^<nrinjSUGh.^^tt}qm^ts.Qr.i^ttJ«n^ty,.ipA^^  i^or^- 

Mg^A^if^$^  oj;.aldaaei  or  some  or^fus  ,and  wh,ich^;tl}i^-^b^,tithps  ^^yi^^iiclep 
-taH^iiiA»fti?4»¥^;  !>>'  hiB.saJ4  bill,K>r.;wipi;.i;oflipoaiti9;t^.of;.  n^dusf;f^.ov,  swop 
-fM^B^if^oApc  f2ii|«fv«,  iali^u.tbcref)f«or»of  99;7i9,  pa^ls^o/  pfgrt  thcf^»  arp  or 
ji§ifftffi^fn}^onj^>or  CQ^ve>;ed,  or  are. or  is.j>ot  reserved  to.  sqmie  other.jjersoh 
%f'  t^MW^  Ab^j^  .tl^s  dc^fendant,  xir  thos^^  under  whom, .lie  .(^aini^  the^  sa^^ 
^Mi^'  rJ^4i)y)>s4her  ^wo|ttld  Bpt))y  such,  setuements  on  eettlcs^eot^  .rapr^ 
tf%0^fiiM^?^99g«»  fosses  or  lease,  or  by  some  .or  qxi^  aud,\yhicU.Qf  tbcni  ajH 
iMiio/K>^Tto*W ■  ^fa/^y.  ovfiony^  of  one,  and.  wkicb  of  tliem^  wpuld.npt,  be  ey(- 
'jlS/9fc^J^^ApYfi  or  wheth^  they  or  some  or  one,  and  whieb  q{  thems  would  i\^ 
>HW^jT!fl[>  fPW  fi^  the  lands  belonging  to,  and  held  or  9cc)ipied  by.  ttic^sud 
|HHHWi*iflf^^»i.^«  said  towasVps  of  .OielfQi:d*.liaij^o>y.,  ,j^psley,;^0j,d 
JUifiiHf^^^^^^^  WithingtoOy  Of  some  and  whi^h.of  'thc;{n..are  eKiixM 
A^Tf^W^^^  9^  ^^  tithes  demanded  in  and  by  the.  defendant's  saidbuDC 
ISttl¥Wf  ¥^*)''.i^l^  tbem^  .<Mr  that  this  defendant  is  jiQt  ^i^titled  .tp 
fa^-jafljt^jfaemiofied  4ithps,  or  to  spme  aiid  whicli  of  theiq ; .  apd  that  this 
||dafj(^a^  setlbrtb  the  dates,. parties'  names,  and  particular  and  short  an^ 
-^Wi^*^  of.  the*  ^d  several  family  settlemeuts,  mortgages)  .leases, 
iQ^s:Qfi4  wfitiags,  and  alao  the.  tithes  .thai  are. demiiica  or  eon; 

'^^f  or  asyare  mentioned  or  compi'ised  therein,  and  la  each  of  th^ni 

g^f^fl.'^d  iigures  thereof;  and  whether  such  applications.^  ^r.e  in.th? 

'  i^fipognikaaBt  in  tb;^.  behalf  mentione(l>.  or  sorap  ^nd  which  of  theo^ 

«|ther  And  ^^^  applications.  9r  .appUcatioo^  have  or  has  not. been 

3Lj^..oo  d^e  .behalf  of  the  ,said{  oomplainaot^  to  this  defendant ;,  and 

rift^*W.not.  and'why  rei:^!^^^^      cpn^ply.  jth^-e^^id);  ,And  w^jef^ier  thi^ 

t.«!IB#T.W*nApifviou^y,t^i^e.piQm^  of  D^jc^smberi.lSl^,  oi;  at  anv 

__  ^ jitt4>|f ttcuUr^  cMr'>*hethe|;,hp^^^^i^o\^;[eq.titIei  tp  have,  receive^  ana 

W  .tkwIpfilW^f^rP^^  V\f}g  witliin  the  said 

l^^^pld  WWmJgtep^M\dA9?Tf.5^fh.pnB^^  .,aU  tithes  of  hay  yearlv 

,.j^ewi|jg,^d.jujci;easl^g.u^i^  /rxjn^.pr  out  qf  the  seyeraj 

'm<^^  «W^P^v?o<^^Wfttiop^,  9^,  f  ,Pl.  satisfaction^  in.  ^eu 

^w  this  ^efendjnf^  W!f.  ^M^^  ^^J^  .spct  •  |itle,  h^ 

. J«»Fv9'^|^''.s^^H?,^PWWVF*^  ^ew^etK  *at  the  said 

n(^  JftJc^^mM  pwfdtf  ,5w^,n^ea?S,j^s,^nti,t}!5^  }^xn^  \n  a 

:^^L,iu  3  o  court 
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court  of  equity;  to  any  discovery  from  this  defendant,  aa  to  the  matters  here- 
inbefore specified,  or  any  of  such  matters. — Wherefore,  &c" 

Mr.  Fonblanque,  Mr.  ^e//,.and  Mr.  Spence,  in  support  of  the  demurrer : — hk 
this  case,  the  defendant  has  answered  part  of  the  bill,  and  demurred  as  to  the 
rest.  A  similar  cross-bill  was  filed  in  the  Exchequer  against  the  defendant* 
by  another  person,  of  whom  he  claimed  tithe,  to  which  &ere  was  a  demurrer* 
and  it  was  overruled.  That  case  is  not  reported.  The  pleadings  were  exactly 
the  same ;  this  bill  is  but  a  transcript  of  that. 

Mr.  ^gar^  and  Mr.  Duckworth^  in  support  of  the  bill: — ^In  that  case,  the 
demurrer  admitted  the  fiicts  stated  in  the.bill;  one  fact  stated,  being,  that  the 
right  to  the  tithes  was  in  another  person,  which,  if  admitted  by  answer,  would 
entitle  the  plaintiff  to  relief.     On  that  ground  the  demurrer  was  overruled. 

Mr.  Fanblan^ : — This  being  a  cross-bill,  it  ought  to  have  been  filed  i&  the 
Court  of  Exchequer,  where  the  original  bill  was  filed. 

The  Vice-Chakcelloe: — ^There  may  be  weight  in  that  objection.  But 
have  you  not  waved  it  by  answering  part  of  the  bill  ? 

Mr.  Fonblanque : — Supposing  that,  having  answered  the  cross-bill,  we  aie 
too  late'ifi  the  ^jectimi  as  to  its  being  filed  in  this  court,  the  question  is*  whe« 
ther  the  defendant  in  the  original  bill  is  entitled,  by  a  cross-bill,  to  ask  a  dia* 
covery  of  the  title  of  the  plaintiff  in  the  original  bill  ?  The  plaintiff,  in  that 
bill,  is  bound  to  prove  his  right  to  tiihe ;  can  you  then,  by  a  croas-bill,  oblige 
him  to  discover  it?  The  plaintiff  does  not  pretend  aa  exenption  from  tithes: 
he  must  pay  them  to  somebody.  If  different  persons  claimed  the  tithes  of 
him,  he  might  .file  a  bill  of  interpleader.  The  plaintiff  states  in  his  bill,  that 
the  defendant  has  documentary  evidence  in  his  possession.  Is  the  defendant 
to  look  through  all  his  title  deeds,  to  see  if  there  is  any  flaw  in  his  title?  Lord 
Redesdale  says,  "  In  general,  where  the  title  of  the  defendant  is  not  in  privity* 
but  inconsistent  with  the  title  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  title  under  which  he  claims  (I)". 

The  Vice-chancellor  : — Suppose  die  cross- bill  had  charged,  that  in  Jan- 
uary, 1  SCO,  the  defendant  conveyed  this  portion  of  the  tithes  to  A.  B. ;  must  not 
the  defendant  answer  that  allegation  ?  The  bill  here  generally  allies  that  there 
has  been  a  severance  of  the  title  to  the  tithes  from  the  rectory*  and  that  the 
defendant  has  made  a  conveyance  of  these  tithes. 

Mr.  Fonhkm^: — We  should  have  had  no  objection  to  answer  such  a 
question ;  but  here  the  inquiry,  as  to  the  severance,  extends  to  the  earliest 
times.  In  Parker  v.  Legh^  the  same  point  as  this  was  before  your  Honor,  oo 
a  cross-bill  filed  by  another  of  the  defendants  to  the  original  bill*  and  your 
Honor  allowed  the  demurrer. 

Mr.  ^gar  and  Mr.  Spence^  in  support  of  the  demurrer : — ^There  are  several 
defendants  to  the  original  bill,  filed  by  the  defendant  in  the  Exchequer.  Only 
three  of  them  have  filed  cross-bills.  One  of  these  cross-bills  was  filed  in 
the  Court  of  Exchequer,  and  the  demurrer  was  overruled^  on  the  ground 
stated ;  another,  Parker  v.  Leghf  was  filed  in  this  court,  and  the  demurrer 
was  allowed  by  your  Honor ;  we  present  is  the  third  cross-bill  filed,  and  the 

Sopriety  of  the  demurrer  to  this  bill  is  now  to  be  considered.,  if  a  rector 
es  a  bill  for  tithes,  he  is  bound,  on  a  cross-bill,  to  discover  whether  he  has 
any  papers  in  his  possession  which  show  that  he  has  no  title  to  the  tithes.  la. 
Sinmd  V.  Decan  (2),  that  doctrine  was  laid  down  on  a  demurrer  to  a  bill  for 
^e  discovery  of  a  settlement.  In  Selhy  v.  Selby^S^,  an  ejectment  wa» 
brought,  and  a  bill  was  filed  for  a  discovery  of  the  pLuntiff's  pedigree,  asid 
allowed.  A  discovery  as  to  a  case  stated  for  the  opinion  of  counsel  has  besi% 
e<mipel]ed(4). 

The  Vicb-Chancellob: — A  defendant  is  not  protected  from  an^wedng  aa^ 
to  hia  own  adwisMsns  of  facts,  although  they  were  contained  in  a  case  stated 
by  him  fi>r  the  opinion  of  counsel. 

'    Mr.  Agar  ;»^It  is  said  the  defendant  must  show  a  title  in  the  o^pnal  bill; 

bat 
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bat  the  answer  to  that  is,  that  he  may  show  aprkndfacie  titiei  at  the  Mine 
tiode  that  he  has  a  deed  in  his  possession  destructive  of  his  title.  If  a  vicar 
files  a  bill  for  tithes,  a  cross*bill  may  be  filed  for  the  discovery  of  papers  in 
his  possession,  which  may  show,  that  the  rector  is  entitled  to  the  tith«i«  If,  in 
this  case,  papers  are  produced,  it  will  perhaps  appear  that  there  is  an  ex- 
emption from  tithes.  The  difficulty  the  defendant  raises  as  to  the  discovery  ^ 
of  the  deeds  in  his  possession,  raises  a  suspicion  that  he  has  papers  which 
show  he  has  no  title  to  the  tithes.  Where  a  title  is  in  litigation,  you  may 
always  call  for  a  discovery.  In  Gardiner  v.  Mason (]),  a  defendant  referred 
to  a  letter  which  affected  his  title;  and,  on  motion,  the  court  ordered  an  in* 
spection  by  the  plaintiff. 

The  Vics-Chancsllob  : — I  see  by  my  note  of  the  judgment  in  the  case  of 
Parker  v.  Legh^  that  I  expressed  a  dear  opinion  that  the  defendant  was  not 
bound  to  discover  his  title,  or  to  set  forth  his  title  deeds,  or  the  contents  of 
them,  but  that  he  would  have  been  bound  to  answer  to  a  charge,  that  he  had 
conveyed  away  tlie  tithes.  If,  therefore,  that  bill  contained  such  a  chai^,  it 
is  singular  that  this  observation  on  the  part  of  the  court  did  not  bring  it  to  the 
attention  of  counseL  I  cannot  allow  this  demurrer :  but  let  the  defendant  be  at 
liberty  to  amend  his  demurrer,  and  to  confine  it,  if  he  pleases,  to  the  discovery 
of  title ;  and  let  the  plaintiff  be  at  liberty  also  to  amend  his  bill  (2). 

^fote. — ^It  appearmg  that  there  was,  in  fact,  in  Parker  v.  Legh^  a  charge 
that  the  defendant  had  conveyed  away  the  tithes,  it  was  agreed  that  the  nme 
order  should  be  made  there,  as  in  this  case. 

(1)  4  Bra  C.  C.  479.  (S)  Fide  Legk  v.  GUgg,  pott,  H.  1820. 

Welch  V.  Uppill,  Clerk.  ^    ^, 

[8  Moore,  331.]    1  Brod.  k  Bingh.  84.  ^^  "' 

THIS  was  an  action  on  the  case  for  not  taking  away  five  calves  and  one  "^^  rigbt  of  a 
lamb,  set  out  by  the  plaintiff  for  the  defendant  as  tithes.     At  the  trial  of  SSS°of*c2vei 
the  cause  before  Mr.  Justice  Best,  at  the  last  Assizes  at  Taunton,  it  was  ad-  and  lambf  ac- 
mitted  that  the  plaintiff  was  the  occupier  of  a  farm  at  Lamyatt,  in  the  county  cnies  when  th^y 
of  Somerset,  and  that  the  defendant  was  rector  of  that  parish,  and  entitled  to  ^  dropped; 
take  the  tithes  in  kind.     That  the  plaintiff  had  compounded  with  the  de-  al^not  ^wt 
fendant  for  all  his  tithes,  and  that  the  composition  was  determined  by  notice  out  or  taken  un- 
at  Lady-day,  1816.     It  was  further  admitted  by  the  plaintiff,  that  twenty  til  they  have  ar- 
calves  fell  before  and  were  weaned  after   Lady-day,  1816,  and  that  134  n^ed^t  a  proper 
lambs  were  yeaned  previous  to  that  day,  and  weaned  afterwards,  and  that  *^t^^ 
he  had  set  out  the  calves  and  lambs  in  question,  which  were  dropped  subse- 
quently to  the  termination  of  the  composition.     For  the  defendant,  it  was 
insisted  that  he  was  entitled  to  the  tithes  of  those  calves  and  lambs,  which 
fell  previously  to  Lady-day,  1816,  and  became  weanable  afterwards,  and  that 
diey  ought  to  have  been  included  in  the  tithe-account   rendered  by  the 
plaintiff  after  the  composition  ended.     The  learned  judge  was  of  opinion  that 
the  tithes  of  calves  and  lambs  were  due  at  the  time  they  were  dropped,  and 
not  when  they  became  weanable,  and  consequently  that  those  dropped  before 
Lady-day,  1816,  were  covered  by  the  composition.     The  jury  accordingly. 
Ibund  a  verdict  for  the  plaintiff,  damages  5L ;  but  leave  was  given  the  defend- 
ant to  move  to  enter  a  nonsuit,  in  case  the  court  should  be  of  opinion  that 
the  lection  was  not  maintainable. 

Mr.  Serjeant  Pell^  on  a  former  day  in  this  term,  had  accordingly  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit  entered,  and  cited 
the  cases  of  Croft  v.  Blake  (1),  Trott  v.  Rudd  (2),  Heaton  v.  Re^al  (8), 
Bedford  v.  Samhell  (4),  and  Reignolds  v.  Vincent  (5),  as  being  applicable  to 
this  point. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that  there  was  a  distinc- 
tion 
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(1)  ^Hte,  ToL  1,  p.  527.  499.  4nU,  vol.  1,  p.  778. 

4  Wood's  Tithe  Cases,  11.  (4)  Pott,  Add. 

Bora's  BcclesiaiUcal  Law,  7th  edit  (5}  Bunbury,  133.    Jntt,  toL  I,  p.  79S. 
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1819.'  t ion  to  be  drawn  between  the  time  when  ^Tes* and  kmbr  beeam(B  riilieabf'e» 
wT^i.rR  and  when  die  right  to  take  them  accnked.  ^  It  it  quite  clear  th^t  tlie  right  t^ 
take  thera<i»  when  they  become  weanable,  and  not  before ';  and  it  has  been 
he)d»  in  the  case  of  Croft  v.  Blake,  that  a  custom  to  tithe  lambs  on  St.  Mark'd' 
day,  being  the  Ji6th  of  April,  was  unreasonable  and  void ;  but  in  thJB  ease  the 
question  does  not  depend  at  what  period  they  may  be  removed,  but  when  th& 
right  of  the  rector  attaches.  There  h  no  express  authority  as  to  this  point, 
although  thcf  e  have  been  several  decisions  as  to  when  they  are  removable. 
The  case  which  bears  the  nearest  resemblance  to  the  present  is  that  of  Boys  v. 
Ellis  (1),  where^a  question  arose  Aether  the  tithing  of  lambs  was  frandu- 
leiit ;  and,  in  a  note  by  the  reporter  in  that  case,  he  said,  "  there  was  no  de*-' 
mand  of  tithe  pro  fvtd;  and  he  doubted  whether,  if  there  had,  it  could  have 
beoi  decreed;  &r  the  tithe  of  lambs  must  be  paid  where  they  feH,  and  is 
not  h  ditikible  thing,  as  wool  is/'  The  taking  tithe  of  lambs,  therefore,  does 
not  depeU^oq  Mien  they  are  dropped,  but  when  they  are  capable  of  maintain-' 
ing  themselves,  and  living  without  the  ewe.  The  tithe  of  calves  and  kmb^' 
may  be-aasimilated  'to  ibikt  of  corn^lbr  sb  the  one,  the  right  of  the  rector 
acctuea  from- the  aevdranee^  andiitisnot  tilheable  rnitil  bounds  and  in  the 
other  the -right  attaches^  at  the  ^mouient. -they  are  droppied,  but  they  do  not 
become  aub^ect  to  tithe,  mnftil  thciy  may  be  removed  from  their  dam»  with 
safety,  orwhen  the  occupier  weaiis  his 'oT^n* 

Mr.  finjt.  Pdl and  Mr.:  Serjt.  CopUt/,  in  support  of  the  rule,  observed 
that,  although  this  was  a  very  material  question,  no  case  had  been  decided' 
either  in  codcurretice  wkh  or  against  the  dootrine  contendipd  for,  viz;  to  de-' 
te^mine  whether  the  right  of  the  rector  lo- take  tithe  of  calves  ^d  htmbs  ac-* 
crues  when  the  animals  were  diioppdd  or  when  they  became  weanable ;   that 
no  inference  ccMild  be  drawn  on  this  point  frbm  the  case  of  Boys  v.  ElUSf  as 
it  was  determned  solely  on  a  question  of  fraud.     The  case  of  Neninan  v. 
Morganift)  does  not  lay  down  so  extelisrire  a  principle 'as  that  the' right  to' 
tithe  adtaehea  when  the  corU'  is  severed  A-om  the  ground;  for  the  question 
there  was  as  to 'when  grass  was  titheable,  and  whether  the  fanner  ■wasco^'^' 
peliable  to  scatter  if  alter  it  was  cut,  in  the  course  of  the  process  of  mtfkiAg  i^ 
into  hi^,  or  whethM'  it  could  be  claimed  from  the  swarth  in  gniss-eoeks,  iin^ 
mediattifyon  its  severance  :  and  it  was  there  determined,  that  it  was  necifs^' 
sary  to  ted  'it  before  it  was  titbeablie :  it  seems,  therefore,  that  the  'right  to? 
take. hay  does  not  take,  place  instantly  on  its  being  severed,  but  afl^rithaif' 
undergone  a  certain  process.     So,  by  the  case  of  €roft  v.  Blakey  lantbij  caMtiot 
be  titheqbl^  till  a  certain  time  ;  and  St.  Mark's  day,  which  lallson  tht)  S^tl^ 
of  April,  has  been  held  too  early  a  period  for  this  purpose.     [Mr.  JilbfJiid^ 
Park^c — In  that  case  it  was  said  that  a  custom  to  set  forth  tithe  ktaibs  on' that' 
day  was  void,  which  therefore  shews  that  they  were  tithealiie  before;^  '  Thiij^ 
can  only  be;titheable  when  they  can  sustain  themselves  without  theiV  dsliflis, 
and  not  before.      In  Kenyan  v.  West  (d),  which  was  a  question  aii  l&  ti^' 
tithe  of  a  single  calf,  the  dourt  were  of  opinion  that  it  was  tithmbl^^  lind^ 'tha^ 
a  tenth  part  of  the  value  thereof,  when  taken  from  the  cbnr  to  btf  <solii  ^^ 
■killed,  ought  to  be  paid  in  lien  of  tithe.    In  the  case  i^Betffmrd  ir.  Sa^ihHt^ii)^ 
Chief  Baron  £tr£  says,  "  As  to  tithing  lambs  on  St.  Mark's  day,  i  ^d6  ttbr 
think  the  usage  only  is  necessary ;  to  estaWsh  a  custom,  but  the '  reaftohabl^ 
ness  is  likewise  material.     If  it  is  irtipracticable;  that  ought  to  decide 'againS€| 
the  usage.   .  If  the  lambs  are  of  no  value;  oi;  not  of  a  proper  "valife  on  &x\ 
Max;k's  day,  the  custorii  is  iinreasonablei     Ip  Comyns's  Digest  (5),  it^rs  Idtid^ 
down,  that,  by  a  canon  maide  ill  the  year  1805,  incertitemporis,  agni,  tfUfkHf 
pulli,  equini,  et  alii  foBtus  decimakst  deqimenikr  hahitatiose  ad  ilbca  ttdi  nv^ 
ttiuniur  ct  oriuntur.     The  tithes?  of  calves  and  lambsy  tlierefore,  cannbt  W- 
claimed  when  they  are  dropped^  bitt  after  they  are  fod  and  nourished.     If  4»* 
proposition  contended  for  by  the  plajntifi'be  rights  theiandM  may  be  takenby 
•  the 
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therecCoK  tht  inslBnt  tlieyaredn>fypftd,'aavdd  roifoefM  tks  owner  may  insitst 
oo  his  ttkkig  them  immediately.  The  language,  throughout  the  whole  of  tlie 
waa  whicli  baie  been  detemined  on  tfaiis  «ttl^ect,  is  cleat  aad  explicit  ^  for, 
if  die  dtbeiv«rt  taken  ivbea  the  Miimalt  were  dropped,  it  would  not  only  be 
^^ly  wjunous  to  the  mother^  but  the  young  themselves  would  prove -oC  no 
benefit  to  either  of  the  parties;  the  right  to  take  theni,.tiierefi>re,  «ca»  only 
acicriie  when  they  become  weanaUe.  In  the  case  of  Luter  v.  Foy  (1)^  a  cus- 
tom that  such  lambs  as  were  able  to  subsist  without  the  eives  on  St»  ^Mark's 
day  should  be  tithed  ;  and  that  such  lambs  as  were  not  able  to  subsist  without 
the  ewes  on  that  day,  should  be  tidied  when  they  w«re^  was  good:  imless, 
therefore,  they  were  fit  to  be  weaned,  the  custom  wotdd  have  been  bad. '  On 
all  the  authorities,  therefore  (2)»  the  time  of  tithing  lambs  is  when  they  are 
fit  to  live  without  their  dams,  and  can  thrive  on  such  Ibod  aa  tli&  dam  lives 
on,  and  when  the  docopier  weans  his  own  lambs,  and  not  befote.  Thd  xight 
to  tithe,  therefbffe,  does  not  originate  befote  they  are  weanaUev  a^  the  de- 
fieadaat  is  enticied  to  recover. 

*.  Lord  Chief  Justice  Dallas.-^^I  am  deavly  of  opinion  that  the  vector^  right 
to  the  tithe  of  calves  and  lambs  accmss  when  they  are  dropped,  and  ilhat  they. 
are  not  titheable  until  they  can  be  leaned',  and  ate  capable  of  Ktiag  without 
their  dams.  It  has-  been'  said  that  there  has  been  no  express  aothotity  to 
shew  when  the  rector's  tide  accrues;  but  the  principle  laid  dowin  in  all: the 
cases  goes  to  shew  that  the  right  to  titbe  aocrues  where  d»attintal8  ML  This 
principle  maybe  applied  genmlly  to  every  deseription- of  tithes  ;  for  instance, 
the  tidie  of  com  vests  in  the  rector  when  severed  froan  the  land^  bml  it  is  not 
titheable  antil  it  has  midergone  a  sabse4|uent  process:  theve  ii;  therefore,  a 
distinction  to  be  drawn  between  the  article  when  severed)  and  the  inChviduai 
article  when  taken.  Every  produce  of  the  land  vests  in  die  rector  «a  right  to 
tithe  on  its  severance ;  but  it  is  not.  titheable  until  it  is  set  out*  86,  ai  the 
case  of  Nefpman  v.  Morgan  (8),  which  was  a  question  when  grass  w>Sitjth^« 
al>io»it  was  held,  at  the  common  law,  it  could  not  be  considered  iaoiantii  it 
had  been  tedded,  in  die  course  of  the  process  of  making  it  into<hay ;»  and'  Lord 
ELLSH9oa6uGH,  in  delivering  his  judgment  ther^  said»  **  the  ndo  is  fiM  the 
rector  to  take  his  tenth  part  in  that  first  convenient  stage  of  the  prooess,  when 
the  subject  matter  may  be  equally  divided  :**  and  he  there  distiaguidhes  b&- 
tjveen  t^  grass  when  it  is  cut  down  and  when  it  becomes  titheable  >:  indeed, 
aU  the  cases  on  the  subject  of  tithes  point  to  the  same  distincdoiiy  namely, 
wbm  they  become  due,  and  when  they  are  payable.  The  eaae  of'-^o^  v« 
Sllis  (4)  is  precisely  in  point,  and  not  to  be  distinguished  from  the  present : 
aiid  it  Hras  there  said  that  the  tithe  of  lambs  must  Im  paid  where  they  fiill|  not 
being  divisible  as  wool  is.  I  therefore  think  that  the  verdict  found  forihe 
pJainrilF  was  perfectly  r^t. 

•Mr»  Justice  Park. — When  this  case  was  first  mentioned,  I  entertained  no 
dfmhl ;  but,  in  consequence  of  my  brother  PeWt  having  stated  tluit  the  question 
was  not  only  new,  but  of  considerable  iraportanoe,  I  most  carefully  examined 
aU  the  cases;  and,  in  the  result,  my  former  opinion  has  been  roost  clearly 
aatbok'iaed^and  supported ;  and  I  therefore  perfectly  concur  widi  my  Lord 
Cbiei?' Justice.  The  general  principle  of  tithing  is,  that  the  tenant  or  occupier 
of  laiad. shall  act  for  the  parson's  benefit  as  he  would  for  hu  own;  and  it  was 
9»'atated  by  Mr^  lusdee  Le  Blanc,  in  die  case  of  Newman  v.  Morgan  (5). 
The  word  titheable  is  very  properly  used  to  shew  the  period  when  the  tenant 
lta»>doiie  tdmt  which  mky  be  equally  benefidid  for  the  parson  as  himself, 
QHw  cases  are,  by  analogy,  applicable  to  the  present :  for  instance,  corn 
b^^^Eies  tithehUe  after  it  has  been  properly  divided  and  set  out,  and  grass 
^^»il:)MM  been  cut  and  undergone  the  subsequent  process  of  making  into 
bsy  t  iand  thb  distiniBtion  runs  through  all  the  cases.  Althouffh  Boys  v.  EUis 
B^hfcll^  distingiiiiliable  from. the  preaent|)uOU  the  giiouod  of  6and«  sdll it  was 
-4r»  there 

(1)  Ante,  VOL  1,  p.  654.  870^      >.  .  (4)  Bnnbury,  189*  Anief  voLl^ p.  793. 

(2)  See  ToUer  on  Tithea,^2<i<e^  IH-  t  i#}  iO^^t,  13,  JnUt  p.  S65. 
(S>  10  East,  5.  AfU€,  p.  565.              ' 
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thereiaid,  that  the  tithe  of  lambs  must  be  paid  where  they  fall.  As  to  the  custom 
of  tithing  on  St  Mark's  day,  the  court,  in  the  case  of  Bedford  ▼.  SambeU  (1), 
although  it  appeared  unreasonabk,  still  held  that  it  ought  to  go  to  a  jury ;  and 
Chief  Baron  Etre  there  drew  the  distinction,  and  stated,  that  *'  if  the  lamb» 
were  of  no  value,  or  not  of  proper  yalue,  on  that  day,  the  custom  would  be 
unreasonable;  "  and  he  also  said,  "  it  was  proved  that  lambs  fall  from  Christ^ 
mas  to  near  Midsummer,  and  could  not  live  before  ten  weeks  old  [without  d>e 
ewes] :  "  it  would,  therefore,  be  a  monstrous  proposition,  that  all  the  tithes  of 
those  lambs  should  be  taken  on  one  day.  In  the  case  of  Wyhurd  v.  Tvck  (2)^ 
three  objections  were  raised,  the  last  of  which  might  be  assimilated  to  the  pre- 
sent, namely,  that  the  title  to  tithe  arose  immediately  on  the  severance  of  the 
titheable  matter  from  tlie  land :  and  Lord  Chief  Justice  Etre  there  said,  "  is 
it  not  dear  that,  if  a  rector  dies  after  the  severance  of  the  tithe,  and  before 
its  separation,  and  a  new  rector  comes  in,  that  the  right  to  the  tithe  is  in  the 
old  rector  ?     The  law  gives  to  the  new  rector,  in  that  case,  all  that  the  grant 

Sve  to  the  new  lessee  m  this."  And  with  that  doctrine  Mr.  Justice  Bullbb, 
r.  Justice  Heath,  and  Mr.  Justice  Rooke,  entirely  concurred.  In  the  case 
of  Trott  V.  Rudd  (3),  it  was  found  that  the  plaintiff's  lease  did  not  commence 
till  Lady-day,  177d :  he  had  paid  the  tithe  of  those  lambs  which  were  yeaned 
before  that  day  to  the  former  lessee,  and  the  bill  was  dismissed.  That  case 
is  particularly  applicable  to  the  present ;  and,  for  the  reasons  above  stated,  I 
think  the  plaintiff  is  entitled  to  retain  his  verdict. 

Mr.  Justice  Burrouoh. — It  has  been  admitted,  in  every  case  which  has 
been  decided  as  to  customs,  when  things  become  titheable,  that  the  right  to 
tithe  accrues  at  a  prior  period ;  and  it  appears  to  be  quite  clear,  that  the  titheft 
of  calves  and  lambs  are  due  at  the  time  of  their  being  dropped,  but  that  they 
are  not  to  be  taken  away  until  weanable :  it  was  so  held  in  the  case  of  Boys  v* 
Ellis  (4).  If  the  tithes  became  due  where  they  were  weanable,  no  fraud  could 
have  arisen  in  that  case.  The  question  here  may  very  properly  be- assimilated 
to  those  which  have  been  decided  as  to  the  right  of  taking  tithes  of  com : 
the  right  accrues  immediately  on  its  being  cut ;  but  it  cannot  be  taken  away 
until  it  has  been  duly  apportioned  and  set  out.  It  would  be  extremely  un- 
reasonable to  say  that  lambs  are  to  be  tithed  before  they  are  fit  to  live  widi- 
out  their  ewes.  In  all  cases  relative  to  the  produce  of  land  the  right  accrues 
at  the  severance ;  but  the  produce  itself  is  not  to  be  taken  until  it  has  under- 
gone a  subsequent  process.  In  Bum's  Ecclesiastical  Law  (5),  it  is  stated  that 
*'  it  is  now  clearly  held  that  the  tithe,  both  of  wool  and  lamb,  shall  be  paid 
where  the  sheep  or  lambs  are  shorn.*'  I  therefore  think  the  plaintiff  is  en- 
titled to  recover. 

Mr.  Justice  RicHARDSOir. — I  am  entirely  of  the  same  opinion,  and  perfectly 
agree  witli  the  court  in  saying  that  this  verdict  was  right.  In  all  cases  of 
predial  tithes  some  operation  remains  to  be  done  after  the  severance  from  the 
land.  Com  is  titheable  of  common  right  in  the  sheaf,  grass  in  cocks,  and 
hops  after  they  are  gathered  from  the  bind ;  and  neither  of  these  are  titheable 
until  one  or  other  of  these  previous  operations  have  been  performed ;  and 
still  it  has  never  been  doubt^  that  the  right  to  the  tithe  attaches  immediately 
on  the  severance.  All  the  cases  that  have  been  decided  as  to  predial  tithes  are, 
in  strictness,  analogous  to  those  relative  to  calves  and  lambs ;  for  those  ani* 
mals  may  be  considered  as  severed  immediately  on  being  dropped.  Although 
no  express  authority  has  been  found  as  to  this  particular  point,  and  as  the 
dictum  cited  by  my  brother  Burrovoh  from  Burn  cannot  be  considered  as  such, 
still  I  think  the  principle  he  has  laid  down  is  correct ;  but  I  am  principaUy 
induced  to  come  to  this  conclusion,  by  considering  that  those  animals  b^  a 
strict  analogy  to  predial  tithes,  and  that  the  right  attaches  on  the  severance  of 
the  one  and  the  dropping  of  the  other,  although  they  do  not  become  titheaUe 
until  they  have  undergone  a  future  operation. 

Rule  discharged. 


(1)  PmU  Add. 

(2)  1  Bo«.  &  Pul.  458.  Ante,  p.  480. 
(S)  4  Wood*8  Tithe  C«tef,  U. 


(4)  Bunbury,  139.  ifxte,  toL  1,  p.  793. 

(5)  VoL  3,  p.  603, 7th  edit 
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Seoit  V,  LntDson  and  ofhera.  } 

V.  Sotverby  nnd  olhers.  >  [7  Price,  8«7.J  ^^  ^^'*- 

V.  Wood  and  others.       ) 

'T^HE  above  causes  having  been  heard,  now  came  on  for  judgment. —  frf  ^t*?**^ 
■■-    Their  discussion  was  in  effect  nothing  more  than  a  rehearing  of  the  cause  <i  ^-^n'hiw 
of  Byam  V.  Booth  and  others  (1). — ^The  pkintiffin  that  cause^Dr,Byara,  hav-  and  herbage/'  ' 
ing  died  at  Brussels  tiie  day  before  the  judgment  of  the  court  was  pronounced,  not  shewn  to 
the  decree  remained  registered  only  in  the  minute-book.     The  present  plaintiff*  ***^«  *^®?  "^^ 
was  soon  afterwards  inducted  mto  the  vicarage  of  Catterick ;  and  he  filed  this  2Ki"  "^ff' 
DiU  m  baster  term,  1817,  agamst  the  defendants,  owners  and  occupiers  of  ment  or  percop- 
lands  in  the  parish,  praying  an  account  and  description  of  the  sheep  not  pro-  tionof  thespect- 
ducing  wool  and  lambs,  and  of  the  horses  and  other  dry,  barren,  and  unprofit-  ^  ****  cWmed 
able  cattle,  which  had  been  agisted  on  their  lands  in  the  parish.  pJS^^-heid" 

The  evidence  being  the  same  as  on  the  former  occasion,  and  there  being  ^ot  to  be  suffl- 
nothing  new  advanced  in  argument,  every  instructive  purpose  of  this  case  will  dent  proof  of  a 
be  answered  by  giving  sucli  parts  only  of  the  several  judgments  which  were  ^^*f»  |"  pertons 
{pronounced  by  the  court,  as  add  to  the  authority,  or  the  reasons  of  that  deci-  ^""""fj^^^"^ 
sion.     The  barons  delivered  their  opinions  seriatim^  as  before.  the  dthe  of 

G ARROW,  Baron,  expressed  himself  as  so  entirely  concurring  in  the  opinion  agistment — 
of  the  majority  of  the  court  as  pronounced  by  them  on  the  former  occasion.  Wood,  B.  Jm- 
and  for  the  same  reasons,  that  it  would  be  sufficient  if  he  should  read  the  '^^it^'y^^^  » 
.Judgment  delivered  by  the  then  Lord  Chief  Baron,  whose  patience  and  learn-  held  not  tomeim 
ing  he  highly  eulogized,  as  affording  a  lucid  exposition  of  the  opinion  which  agistment 
he  had  himself  fom^ed  on  the  question  in  this  cause.     His  Lordship  having     If  a  ^car 
then  stated  in  substance  the  reasons  which  are  to  be  found  in  that  judgment,  c^™>n«  *Si"*' 
concluded  by  declaring  that  opinion  to  be,  that  the  plaintiff  had  clearly  made  throughout  a 
out  his  title  to  the  tithe  of  agistment,  of  which  he  now  claimed  an  account,  wholeparish,  by 
and  which  was  the  only  matter  now  in  dispute  ;  and  that  the  defendants  had  bill  in  equity, 
not  offered  any  good  defence  either  in  fact  or  in  law :  and  that  therefore  the  P™^®  his  nght 
viotf  was  entiUed  to  a  decree.  {iriTi^ly? 'the 

Wood,  Baron,  again  declared  himself  to  be  of  the  same  opinion  as  before,  objection  that 
on  all  the  points  in  the  case ;  and  his  Lordship  entered  into  the  reasons  on  the  claim  is  too 
which  that  opinion  was  founded,  as  fully  as  he  had  done  on  the  former  occa-  ^*'8«>y  *"^' ^ 
•ion,  and  which  were  in  substance  the  same ;  and  he  also  cited  the  same  au-  dii*,^iS^'the 
thorities.     The  only  new  matter  which  his  Lordship  introduced,  was,  in  speak-  bill.— Wood, 
ing  of  the  manner  of  laying  the  claim  on  the  part  of  the  vicar,  which,  as  be-  B.  diuenHenU. 
fore,  he  condemned,  as  having  been  laid  too  largely  and  extensively ;  for  (said  he, 
in  allusion  perhaps  to  what  fell  from  Lord  Chief  Baron  Thomson  on  the  former 
determination),  it  is  not  sufficient  in  a  case  where  a  plaintiff,  by  the  fraud  and  ar- 
tifice of  laving  his  claim  more  extendedly  than  his  right,  for  the  purpose  of  ex- 
cluding adverse  testimony,  that  he  may  have  to  pay  costs  for  the  excess,  because 
it  would  in  all  cases  be  well  worth  while  for  a  party,  at  the  expence  of  some  ad- 
dition to  his  costs,  to  establish  a  right  which  he  would  but  for  that  device  not 
have  been  suecessful  in  setting  up ;  and  the  establishment  of  such  claims  in  courts 
of  law  and  equity,  observed  his  Lordship,  go  down  to  after  times  as  an  indisput- 
able raemorid  of  title,  and  therefore  should  be  regarded  with  jealousy  on  every 
occasion,  without  reference  to  the  immediate  consequences  of  so  minor  an  in- 
convenience.    That  he  denied  to  be  the  doctrine  of  any  court  of  law,  whatever 
might  be  the  practice  which  had  obtained  in  the  court  of  Chancery ;  and  he 
would  reject  the  admissions  at  the  bar  which  should  be  made  as  to  the  pro- 
priety of  such  a  mode  of  pleading ;  for  the  rules  of  pleading  should  be  uni- 
formly founded  on  the  same  principles  in  every  court  in  the  kingdom. 

Gbaham,  Baron,  adhered  to  the  judgment  delivered  by  him  on  the  hearing 
of  the  cause  of  Byam  v.  Booths  and,  in  support  of  his  reasoning,  his  Lordship 
investigated  very  minutely,  and  commented  fully  on  the  various  and  nume- 
rous 


(1)  % ?wm,%M.  Aide,  p.  716, 
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^^"^  (?%^  V.  Zei^A.    [4  Madd.  198.3 

On  a  1)111  beTng^     Jk    BliX  VM  AM  in  the  Court  of  Exckoqiier  by  the  4efelid«tt  BgMMl  Atf 

tUed  in  the  £Z-    Xj|^  nlA&idff!  fikv  *t*liii.»    n*wtn  .kink    #Ka    <4A«.*^1an*   DIajI    «    m>Aa.-kin    111    *li« 


dbequ^  for  pbabtiff,  for  tithat;  opon  which  tlie  defeftdant  filed  a  croB».biU  in  the 

tithes,  the  de-  ^Wt  of  Chancery,  fcr  a  dieoovery  of  the  plaitttiirfl  title  to  the  tithes.  To 
fendant  filed  a  thie.hitter  biB,  the  defeodiBt  put  in  an  aaewer  aa  to  pnrtof  the  biil«  aad  a  de« 
^^'^^^i^u  ^^  murrer  ae  to  die  rest,  and  the  demurrer  came  on  now  to  \»  aigiied^  T)ie  iih 
o^rfora^'  quirieeinade  by  the  erois-bQl,  which  wem  demurred  to^  ate  etated  m  the 
ooT^ofthe      demurrer,  which  wee  as  fbllowe: 

plaintiff's  title  ^'  Aa  to  to  inuch  of  the  uid  bill  M  seeks  thst  this  defimdenft  may  eoaewer 
^  d^\^''  ^^'  ''^  ^"^'*  ^^^^^^^  ^  defendant  has  not  now,  or  had  not  lajtely,  or  at  some 
he  hTdnot  ccm.  •?*  wbat^  Or  time,  imd  when  last,  and  whenin  particuhr,  in  hk  poeees* 
veyed  them  ^''^f  oustoayi  or  power,  divers  or  some  and  what  conveyanoes  or  oonv^aoee^ 
away;  and  on  deeds *or  deed,  iostfttments  or  instrument,  wills  or  will,  or  copies  or  a  oaff 
t^\A^  ^\7^  ^  '^'^  ^^  *  ^^^^*  papers  and  writings  or  writing,  hf  whioh  .he  this  de^ 
defendant  wu  ^^*^^  ^  ^  persons  Of  person  for  the  time  being  seised  of  or  well  entitled 
not  entitled  toa^fi^  f^  ipproptiate  i^BCtory  or  parsonage  of  Piresbuiy,  eoBT^M  or  meant  «r 
discovery  of  the  in^BiiyhKl  to  cotivey  OT  topass  to  soine  er  other  and  what  person  or  persenaall 
plaintiff's  title  qt  eome  and  wh^  part  of  the  tithes  of  hay«  dover  or  other  grasses,  of  and  in 
l^t^as  o^tied  ^  ^^  farish  of  Presbqry  and  the  titheable  places  thereof,  or  tome  p«rc  or 
to  a  dscovery  1^9^  th^reolb  or  Some  moAuei  or  modui  in  oompeeitioB)  Or  other  eompoaition 
whether  he  had  fov  the^kstHasptioned  tithes,  or  £Mr  some  and  which  of  them>  ^  seme  and 
conveyed  them  wh«i;  part  or  parts  shci^fi  and  panicttlerly  the  tithes  demanded  by  the  aaid 
t^^entett^ed  ^^^^f  4^oiBphaiit,  otf  some  and  whit  pam  or  parts  theKsoft  ok  whether  this 
w^theracrou-  defe»£laipt4oes  -Aot  know,  or  believe  or  suspect,  or  has  net  some  ani' wfesi 
bill  can  be  filed  ftasqn  to  knoWi  or  believe  or  suspect,  where  such  conveyaaoes  or  eenveyaiios^ 
in  the  Court  of  dpfds  Of  d^od^  iuatruments  or  iostrumenti  wifle  or  will,  copies  4Mr  eopy  of  wills 
^'^ri^iObiir  ^  ^^^*  pepeMyBsemoraildums  and  writings  or  writing,  or  some  and  vhieb  of 
is  iir  ti^°Coiirt  ^^  acfw  are  ^  is>  at  ktelv  or  at  some  time  and  when  in  particular  were  at 
of  Exchequer;  ^a9»  or  bow  Otherwise : — Whether  this  defendant  has  not  in  liie  possession  or 
but  the  defend-  ppner  #vem  Or  somo  and  what  conveyances  or  eonveyance»  deeds  or  a  deeds 
*^^  redwt^  instruments  or  an  instrument,  wills  or  will,  copies  of  wills  or  of  a  willj  paperaand 
^^bUi,^^  wsitjaga  or  wilting,  by  which  he  this  defendant,  or  some  and  whieh  of  those 
considered  as  peiaoDS  through  whom  he  elaimfi  to  be  seised  of  or  well  entitled  to^  .the  aaid 
precluded  from  roctoiy  OT  parsonage,  daims  or  claimed  to  be  en^tled  to  die  said  rectory  or 
^^^  ^^  ^^  paiaoMige  nqpiHypriate>  and  to  the  tithes  demanded  by  his  aaid  bill,  or  some  and 
jectioD.  wbich  of  them;  or  whether  this  defendaatdees  not  know,  orbelieveor  spq^oei^ 

or  .liaa-not  some  and  what  reason  to  kaow«  or  believe  or  suspect;  whose  ear% 
wltfMe.possession  or  power  the  same^  or  some  md  which  of  thcB^  ace  dr  isf  jSt 
lat^  or.  at  some  and  what  time,  mr  when  last  were,  or  wi^^  and  w^etl^  ^, 
sttflii' popveyances  or  conveyanoei  deeds  or  deed,  instrussealscHr  iosliEmiieii^. 
wijyLsi  oc  wili^  copies  or  copy  of  wills  or  a  will,  id>stract9  or  absUiMBti  ps(ien^  awl 
wtptffigif  or  asme  or  one  and  which  of  them  it  does  not  appear  ^r-Whe^^ii. 
is  pot  the  trufth,  that  the  tithes  demanded  l^  this  dei^ndanfe  by  ^  saklJMI^^ 
for  the  leads  bdoagfag  to  or  occupied  by  the  said  plaintiff  m  the  townlhipa^f 
Chekferd,  Rainow,  Bosl^,  Old  Withiagtoo>  aatd  Lower  WithiiiKtoO,  eiyifl.eeaia 
at|d<  wbi^  of  themj  or  some  and  what  parts  or  part  of  audi  tithes,  werenol'' . 
pmv^ased  by,  or  well  and  sufficiently  and  competently  conveyed  to  the  several 
peisoba  througb  whom  this  defendant  derives  his  title  to  the  said  imprcmsiatt!  - 
rectory  or  parsonage,  or  that  th»  defendant  is  not  now  sdsed  of  or  wsli  eBC»i> 
tied  to  the  said  impropriate  rectory  or  parsonage,  or  of  or  to  the  smd  tadiea. 
claimed  by  him  by  his  said  btll,  ot  of  or  to  some  and  what  part  thereof^  or  tiC 
or  to  any  imdw.  or  oowpositioB  ia  lieu  thereof,,  or  of  or  to  some  and  what  part 
thereof,  or  how  otherwne: — Whether  in  several  or  some  one  and  which  of  the 
deeds,  writings,  or  instruments,  which  purport  to  be  QDiweyances  or  assuranoea- 
of  the  tithes  claimed  by  this  defendant  in  the  said  parish  of  Presburyy.  or  afxme  , 
part  thereof^  the  tithes  claimed  by  this  defendant  by  the  jiaid  bill«  o|  some.and 
what  part  thereof  are  not  mentioned,  or  are  not  conveyed  to  this  def^Hadont 
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Richard  Legfa,  or  to  the  peraoo  or  persons  under  whom  he  ehdme  the  said        lt19* 
impropriate  rectory,  or  how  otlwrwiser^-txWhethef  the  said  tithes  daimed  hf       Si*^^ 
the  said  bi11»  or  some  and  what  p^rt  thereof,  are  not  therein,  or  in  some  and        jbiioK 
which  of  them  omitted,  or  reserved  or  conveyed  to  some  other  person  or  per* 
SODS  tkaA  thie  defendant,  or  the  person  or  persons  tnider  whom  this  defVildaat 
daime  the  same,  or  how  otherwise  t — ^That  tiiis  defendant  may  set  fotA  a  flill 
and  true  list  or  schedule  of  all  and  every  the  said  several  conveyances  and 
conv^rance,  deeds  and  deed,  instrmneiits  and  instrument,  wills  and  will,  copies 
and  eefff  of  wills  and  a  wiH,  abstracts  and  ahsttaot,  papers  and  writings,  and 
the  nsNnes  of  the  parties  thereto,  and  the  dates  and  short  and  material  con« 
tents  thereof: — ^That  this  defendant  may  set  forth  a  fUl  and  true  account  or 
dMci^ftion  and  {Mrti<&ular  of  idl  the  titliea  which  were  conveyed  and  passed,  or 
wbieh  wcfte  intended  to  be  conveyed  or  to  pass  by  eadh  of  Mch  sevehU  de^de 
or  deed,  instiuraents  or  instrument,  wilts  or  wiH,  and  waitings  or  Writing,  fh* 
the  'Woords  mid  figitfes  thereof;  and  in  wbidi  «f  such  deeds  or  deed,  instnn ' 
ments  or  instntment,  wOls  or  will,  and  writmgs  or  writins^  the  ckhes  demanded 
by  this  defendant  by  the  said  bill,  er  any  parts  or  part  e?  such  tithesi  are  of  iis 
menfeiaed  or  com^iised,  and  in  w^h  of  them  such  tithes  and' eadi  and  every 
part'thereof,  or  some  and  what  parts  or  povt  thereof,  are  at  ie  not  tnentionevfolr 
comprised,  or  are  oris  omitted,  or  ore  ev  Is  resetted  or  conveyed  to  some  per^ 
son  or  persons,  and  whom  )^  name  s-^ Whether  this  defendant  ought  not  tO' 
set  fbrth  sudi  sevet«l  particulars ;  and  if  not^  why  not  :-^WIiether  he*  do^  noC» 
and  why,  refuse  so  to  do: — ^Whether  for  some  and  y/Aaat  short  time  previeuff 
to  the  6th  day  of  August,  15f  9,  or  at  some  other  and  #faat  time>S(r  George 
Cidverky,  lent  George  Cottbn,  Hugh  Chobneilyy  Hemy  ManwaHnge^  Jelin 
Nathall,  Richard  Hnrleston;  and  Thomas  Legh^  one  of  the  aneestore  of  thfa 
defendant,  or  some  and  which  of  them,  or  some  other  and  what  persons  were 
not  seised  of  or  oilierwise  well  entitled  to  the  said  impropriate  reetoryorjiar- 
son^e,  in  fee-simple,  as  joint^tenants,  or  how  c^erwiso)  0t  whetfier  the  said 
indenture  or  instrument  in  the  said  bitt  of  oompkdnt  mentioned  to  bear  dat^ 
the  6lh  day  of  August,  1579)  or  some  other  and  what  indenture  or  instrument 
of  eome  omer  and  what  date,  was  not  duly  made  and  executed  by  and  between 
sd^  parties,  and  was  not  of  Such  date,  purport,  and  effeet^  as  is  in  die  said  bill 
of*cottlplaiat'(n  that  behalf  mentioned;  or  was  not  duly  made  and-  executed' 
bymkl  between  some  other  and  what  parties,  and  of  some  ol^er  and  what 
purport  and  effeet ;  and  whether  the  siiid  last-iaeatioBed  indenture  or  instra« 
meotf  or  some  copy  or  abstract  thereof  or  extract  therefrom,  is-  not  n(p^  or 
wsM^not  lately,'  and  when  last  in  the  possession  or  power  of.'ihii»  deftkidsntt 
and  tiiat  this  defendant  may  set  ferdi  so  mudi  and  sueh  pan  efi  the  ssm 
laM^mentioned  indenture  or  instrument  as  r^ates  to  the  conv^anceof  Ad 
tiHieA  of  the  said' parish)  and  also  so  much  of  the  sirfd  kidentutfo  or  inilfii*  ' 
lAebt  as  relates  to  theexeeption  and  reservation  of  the  said  tithes  of  any  part 
of 'l!h6  aaid  parish,  m  tlie  words  and  %ures  thereof  .'^^That  this  defendant 
vbtf  produte  tite  said  last^mentiooed  inidenture  or  insti^mfieitt  tothe  said 
jfik^mtf  or  leave  Ae  same  in  the  hands  of  his  cletk  in  court,  fbr-the  us^Ml 
pvirpoSee:— -Whether  the  said  George  Calverley,  G^rge  Cotton,  Htrgh'Chol* 
iA&n>fi  Henry  Mainwaringe,  John  Natball,  and  Richiml  Hurleston,  or  some 
oM'andwIdch  of  them  did  not  survive  tike  said  Thomas  Legh;  and  WheAef 
thet^by,  or  by  some  and  what  means  the  said  tidies  of  Cbelford  and  Asthalli 
ot-Of  some  other  and  what  places  in  the  said  piMrish,  or  some  and  what  pait , 
dlcreof,  are  not  become  vested  in  such  survivore  or  survivor,  or  bo#  othef^  . 
wiset — Whether  the  said  tithes  of  Chelford  and  Asthall,  or  of  such  places,  oe 
any  and  w4iat  part  theiieof,  have  or  has  ever  at  any  time  since  been  well  and 
suffiefteniily  conveyed  to  this  defendant,  or  those  under  whom  he  claimB  the*  - 
aiid4riipH)pt«ttte  rectory ;  and  if  yes,  when  and  how,  and  by  whatdeeds  Of  *^ 
didilfioiiiiniitruments  ormstramentr^i^Whether  this  defendant  has  not  now«*' 
er^Ml''iife«  1a«ely>  or  at  some  and^whai  time  or  timeSi  and  when  hatitth^ 
possessimi  «|(|^eV,  divers  or^sometod what  eetarreyiaucei#  or  conveyance^  4a^'' 
aikmi«ni»t>t'itfitiHimant)''deeJii'Oi<deM, aMtm^^t^or  abstnuft^  ec^\e»  or^^bfy n 
of^iiiiAr^i^W'dveAt'  eMNneta^of'ekttaMitf^iff'idMii  'W  WHclel<d)'  jfip»wi  sMd-* 
■«*"  '  writings 
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.1819.        writings  or  a  paper  or  wrkttig,  by  which -appeam  ^r  whidi  would  tend  to 
ohE&Q        giiew,  and  whether  the  fact  is  not,  that  the  tithes  of  the  said  townslaps  of  Chel- 
ford,Rainow,  Bosley,  Old  Withington  and  Lower  Withing;tDn,  or  of  some  and 
which  of  them,  or  some  and  what  paru  or  part  of  sueh  tithes  hare  of  has  been 
severed  from  the  said  impropriate\rectory  or  parsonage,  and  conveyed  to  some 
other  person  or  persons  than  this  defendant,  or  those  under  whom  he  daims, 
or  that  the  legal  estate,  title,  and  interest  in  the  said  kst^^mentioned  dtbes,  or 
in  some  parts  or  part  diereof,  is  vested  in  some  other  person  or  peraons  than 
the  defendant : — That  this  defendant  may  set  forth  a  full  true  and  perticnlar 
list  or  schedule  of  all  imd  every  the  said  last-mentioned  oonveyanoes  and  H»n- 
•veyaoce,  instruments  and  instrument,  deeds  and  deed,  abstracts'  and  abstract, 
copies  and  copy  of  deeds  and  a  deed,  papers  and  writings,  and  in  whose  pos- 
session or  power  the  same  and  each  and  every  of  them  are  or  is,  or  were  or 
was,  when  this  defendant  last  saw  or  heard  of  the  same : — That  this  defendant 
may  also  set  forth  the  dates,  parties  and  names,  and  short  and  material  -con- 
tents of  all  and  each  and  every  of  the  said  last-mendoned  conveyances,  iaatiftt- 
m^nts,  deeds,  abstracts,  copies  of  deeds,  papers  and-  writings : — Whetker 
the  said  Charles  Legh,  having-  some  and  what  power^or  authority  so  to  do» 
did  not,  by  his  last  will  and  testament,  bearing  date  the  28th  day  of  Jamuuryy 
1778,  or  in  some  other  and  what  way,  well  and  efiectnally,  or  in  some  and 
.what^way,  give  and  devise  unto  John  Townshend  and  WiMiam  Tatton,  or  milo 
some  other  and  what  person  or  persons,  amongst  other  diings,  all  and  evecy 
the  said  impropriate  rectory  and  parsonage,  and  the  tithes  of  the  said  pariab  of 
Preatbiury,  so  far  as  he  was  entitled  thereto,  or  some  and  what  part  thereolj  to 
hold  the  same  to  the  said  John  Townshend  and  William  Tatton,  their 
cvtoiSy  administrators,  and  assigns,  for  the  term  of  400  years,  or  for 
other  and  what  tenn,  to  be  computed  from  the  day  of  the  deadi<^^ 
Charles  Legh,  or  from  some  other  and  what  time,  subject  as  is  in  ^be 
bill  of  complaint  in  that  behalf  mentioned,  or  in  some  other  and  what 
ner : — Whether  the  said  term  of  400  years  is  not  still  outstanding,  or  how 
and  when  and  by  whom  the  same  has  been  satisfied  and  got  in ;  a^  tdbether 
.the  said  term  of  400  years,  is  by  any  means,  uid  how,  vested  in  tlie  said  de- 
fendant : — Whether  divers  or  some  and  what  long  temas  or  term  of  yean  m 
the  said  impropriate  rectory  or  parsonage,-  or  in  the  tithes  of  dto  uii  tow»- 
sbipa  of  Ramow,  Bosley,  Old  Withington,  Lower  Withington,  and  CheBbtd, 
i>r  of  some  and  which  of  them,  or  in  some  and  what  parts  or  part  thereof,  wcfe 
or  was  not  created,  vested  or  attempted  to  be  created  and  vested  in  dlBi'itjH, 
or  some  and  what  persons  or  person,  by  the  several  deeds  or  insttumema,  or 
deed  or  instrument,  wherry  the  said  several  annuities  of  500/;  and  100^  weve 
4:liarged  upon  the  premises,  or  some  and  what  parts  or  part  thereof,  fiir  Heaisr 
L^h,  in  tne  aaid  bill  named,^  or  whereby  the  said  annuity  or  provWoa  was 
charged  upon  the  said  premises,  ot  some  and  what  part  thereof  Ibr  Mary 
Legh,  widow,  in  the  sakl  bill  also  mentioned,  or  whereby  the  said  warn  A 
5,000/.,  and  the  interest  thereof,  was  charoed  upon  the  said  ureBBiaea,  or 
and  4rhat  part  thereof,  for  Elisidieth  Rowles,  in  the  said  bi&  abo  vm 
her  issue : — ^That  this  defendant  may  set  forth  the  dates,  parties' 
sliort  and  material  contents  of  the  said  several  deeds  and  inatrumeBta,  aad*  iha 
^  tithes  or  modaf,  and  compositions  for  tithes  in  the  said  parish,  thereby 
'  veyed  or  attempted  to  be  conveyed,  in  the  words  and  figures  dfterecC  ^A^ 
the  said  sevesal  annuities  to  the  said  Hester  Legh,  the  sipd  amiaily  or 
vision  to  the  said  Mary  Legh^v  and  the  said  sum  of  8,000/.,  and  die  ■ 
to  the  said  Elizabeth  Rowles,  were  respectively  given  or  secured  >-  ~ 
this  defendant  hath  not  now,  or  had  not  lately,  or  at  some  and  what 
when  last  in  his  possession  or  power,  all,  or  some  or  one,  and  yMA  of  lim 
several  last-mentioned  deeds  or  instruments,  or  some  copies  or  copy  therepft 
or  of  some  or  one,  and  which  of  them,  or  some  extracts  or  extract 
or  firom  some  or  one,  and  which  of  them ;  or  whether  he  dodk  not 
the  same  and  each  and  every  of  them  are  or  is,  or  what  aye  or  ia 
tlMpreof : — Whether  this  defendant  has  not  n^pw,  or liad notUtaly,  tit  at 
u  and  what  times  or  time,  and  when  last  i^  his  possession  or  power/  Svma,  or 
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some  and  what  aeillenienU  or  wttleipeat^  deeds  or  deed,  wUls  or  will»  le^ei 

or  lc;aae»  or  MMe  cof^ea  or  copy  dMreofi.or  of  some  or  qq^  axid  which  of 

tiieiQi  or  Boioe  extraata  orextract  therefroxa,  or  from  some  or  one,  and  which 

of  theoB,  whereby-  it  appears,  or  which  would  tend  to  show,  and  whether  the 

ti^  is  nolf  that  tbtre  are.divera»  or  some  and  what  outstiwding  terms  or 

teriSi  by  .which  the  said  impropriate  rectory  or  parsonage,  or  the  tithes  of  the 

said  ^miabipao^CJhe^or4»  Rainow,  Bosley,  Old  Withinigton,  and  Lower  With* 

ingcoo#-or  some  and  which.of  them»  or  some  and  what  part  of  thcm^  or  c^f  some 

and  whioh  of  tlic^ii  are  or  is  ?ested  in  divers  persons,  other  than  this  defendant ; 

and  that  this  defendant  UMiy  set  forth  by  what  deeds  or  deed,  instruments  or 

iaalruqtflatf  willa  or  wilii  such  Xerms,  amd  each  and  every  of  th^n),  were  or  was 

created,  and  th#  dateSi  parties' names*  and  short  and  ms^terial  contents  of 

all  smob  last-mentioned  deeds  or.  instruments,  f^uid  iU^.partici4Ar^  oi,  the  pre- 

mnea  demised  .or  attempted  to  he  denused  thereby,  in.  tl^  words  ^4/%^^^ 

tbereofy  and  in  whom  by  m»ne  jwch  iaat-mentioned  tffm»9  4i^  ^^^ch  .aivl  every 

oftbtmt  are  or  is  now  vested,  and  &*x  whoso  benie£lt|  and  for  what  p^po^.e.fi* 

pPFPWe^  aad  whether  .this,  deiiendiyat  baa  >  not  no>v,  or,  ]fad.no(  l^.Wly».  or  ft 

s0me  aAd  wiiat  time^  and  when  last  in  his.custody,/pqsses^Qn  qr  p^^er^  divers, 

Wf'909fi^  and  what  family  settlements  or  settlement,,  mortgages  Pi;. mortgage, 

aukd  l^Mes  or  a  leaae  of  the  tithes  of  the  «aid  parish  of  Prestbury, .  or,  ^of  some 

9sid  vhat  parts.or^pfirt  thereol^  which  were  made  or>exftc^ted  by,  sogiQ  of  tlie 

ac^verripcvspns  undec  whom  this  defendant^  jRicbard  L^^  claims  the  said 

WRBRi}pnftt(8^  i:eetikry»  or   which  purport. to  be.  settlement  .or  a  v^tdement, 

m^^ij^gefi*^,H:m9i'!^'§9ig^  i^ai^es  gr,;|.Je9^.pf..th^  ^^  WOBW-rfate  ;:ectory, 

^  ^f,the  tiihes^hich  8»ch,pei»pn».oi;,.Mr^j|j,/wfi;e.ojc.  was  entitled  to,  ,qr 

jri>OTft4  ^  be^en^tied  toi  in-  tbe.jwid  par^  of  pj;estV^i:y»  f)x.,^  $,omp.p^r^ 

iftf^i'^^^  qi;  a  Usm^  or  some.or^fie ^nd  wl^ich^XjttM^X^tit^s  (Ic^mandad 
-taW^Ji^*^'W4a§t,:J>yhis,sai4  bill,  w;9owq.cowpo^ioAV»  oR  ^odusc^f,.. ox, sQWfi 
ff8l»>fi<P»^^.nH*<^»wli^u  tW  PV^S^QT  PFt.the^W,  ar^  or 

ii|||i^f,fne)^tioiii^.or  CQny^;ed,  .or  are* or  is 4iat  rea^acved to. spinfQ  gtuer) person 
9F'  Wiff^ff  itb^  .tlvis  defendant,  or  tliose  undpr  whom  be  .qiajuns,  ^hc.  said 
Hgetfyj^;  rj^4()yjl^^^^  it  would  npt  jby  such.  s^^Uemeots  or  se^tlfunent^ ,  mpr^ 
MMkV fife^f^ytf ^g^ii^es  or  lease,  or  by  sorae.^or  one  And. ^hicU.qf  them  aj^j- 
,yf0||0ffr)wl^th<^.^hey  ovjsome  or  one,  and  which  of  diemj  wQuld.n9t..he  eyi,- 
'f^(¥^?t^A^m^.^  ^bother  they  or  some  or  one,  and  which  q(  th^m,  \ybul4.q9t 
t^fjiq^'.^tl^t  fhe  lands  belonging  to,  aod  held  or  Qcc)jfjpied  by,.tac^£ud 
,nHH^i*iyT'^n^  .^*  ^*1  townships  of  .QielforJ^ .  RainoAV,  J3'psIey,.^Qja 
^ktt$flNAP4>^^<^  Withinaton,  or  some  and  which. of  thepa.  are  ex^nyU 
'WUW^t  ^^^^  tithes  aen^uided  in  and  by  th^.d^fe^d^nt's  ^^lihuX, 
^j9|  ^nd.wbicli  of  them;  or  tliat  this  defemlant  is  not  entitled  tp 
^afli^j^ifintio^ed  titles,  oi*  to  spme  and  whicli  of  then);,  and,  that  this 
||(iP9aj^aet.fi>ftb  4>e.,dat^,  parties'  names,  and  particular  and  sjiort  anp 
coj^(ei4^  of.  tha  ^d  several  family  settlements,,  mortgages,  .leases^ 
i^iV^sajAd  writings,  and  alao  the  tithes  .that  are  demised  or  con- 
jPhy>fOr.asju:e  mentioned  or  comprised  therein,  and  in, each  of  th^ni 
TjgdstiiQd.  iGlgures  thereof;,  aiul  whether  such  applications  as  Ai^«^  in.tbp 
^.^oggplaint  in  th^t.  beh^  mentioned,  or  somp  and  which  pf  theny 
,  <t(h^.§qd. what  appticatiops.  i^r ^applicatipi^  have  or  has  not, been 
3^*or  .00  the  .behalf  of  die  .saidj  oomplain^t^  to  this  defendant.;,  ana 
ih^ljjf.not  and  why  refund ..  t;^  cpmply.thefewid);  ,^nd  wbetber  thi^ 
«!WfiR-«in^PK^.vi?^y,tft  tte.^qntl^  Sf.Dft[»!T^her»,18l5,  or  at  any 
^^W^cular.,^  iMrVhetUqi:,he,^^^x]fYJenUU^^  Xp  have,  receive,  and 
J?lte^B^P^<»,P^.jU?/^^vefaIl^^  mtiiifi  the  said 

IVl}^W  W>thuigft?Pf,  W,¥Pfi?.5^^^^^  M(h^  p^hay  yearly 

r-^WeipiB,  .af^'A^'ff^^P^ii^I^  ^\^  ^f  *®  several 

in^^e^  reapj^v^,jOCf;upftticin^,  qr  9,,Jixn,  satisfaction^  in.^eu 
h^w  4)iS;|defendjnj^^ijoi^5&  Q)i/;,q^pd..d^^^      such  $itje,  hfu 


961 


>:pL.  II. 


«Wff?Mfca^  l^wpth,.  diat  the  pid 


1819. 
i.£eH. 


court 


TITHB  CASES. 

court  of  equity;  to  any  discovery  horn  this  defendant,  as  to  the  matters  here- 
inbefore specified,  or  any  of  such  matters. — Wherefore,  &c." 

Mr.  Fonblanquef  Mr.  Bellf  and  Mr.  Spence,  in  support  of  tfaedemurrtf : — In 
this  case,  the  defendant  has  answered  part  of  the  bill,  and  demurred  as  to  the 
rest.  A  similar  cross-bill  was  filed  in  the  Exchequer  against  the  defendant, 
by  another  person,  of  whom  he  claimed  tithe,  to  which  diere  was  a  demurrer, 
and  it  was  overruled.  That  case  is  not  reported.  The  pleadings  were  exactly 
the  same ;  this  bill  is  but  a  transcript  of  that. 

Mr.  Agar^  and  Mr.  Duckworth^  in  support  of  the  bill: — ^In  that  case,  the 
demurrer  admitted  the  fiicts  stated  in  the^bill;  one  fact  stated,  being,  that  the 
right  to  the  tithes  was  in  another  person,  which,  if  admitted  by  answer,  would 
entitle  the  plaintijBPto  relief.    On  that  ground  the  demurrer  was  overruled. 

Mr.  Fonhlan^ : — This  being  a  cross-biU,  it  ought  to  have  been  filed  in  the 
Court  of  Exchequer,  where  the  original  bill  was  filed. 

The  Vice-Chancellok: — ^There  may  be  weight  in  that  objection.  But 
have  you  not  waved  it  by  answering  part  of  the  bill  ? 

Mr.  Fonblanque : — Supposing  that,  having  answered  the  cro88-bill«  we  are 
too  late  m  the  objection  as  to  iu  being  filed  in  this  court,  the  question  is,  whe* 
tber  the  defendant  in  the  original  bill  is  entitled,  by  a  cross-bUl,  to  ask  a  dis- 
covery of  the  title  of  the  plaintifi'  in  the  original  bill  ?  The  plaintifi^  in  that 
bill,  is  bound  to  prove  his  right  to  tiihe ;  can  you  then,  by  a  croes-bill,  oblige 
him  to  discover  it?  The  plamtiff  does  not  pretend  an- exemption  from  tithea: 
he  must  pay  them  to  somebody.  If  different  persons  claimed  the  tithea  of 
him,  he  might  .file  a  bill  of  interpleader.  The  plaintiff  states  in  his  bill,  that 
the  defendant  has  documentary  evidence  in  his  possession.  Is  the  defendant 
to  look  through  all  his  title  deeds,  to  see  if  there  is  any  flaw  in  his  title?  Lord 
Redesdale  says,  "  In  general,  where  the  title  of  the  defendant  is  not  in  privity, 
but  inconsistent  with  the  title  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  title  under  which  he  claims  (I)". 

The  Vice-chancellor  : — Suppose  the  cross- bill  had  charged,  that  in  Jan- 
uary, 1800,  the  defendant  conveyed  this  portion  of  the  tithes  to  A.B. ;  must  not 
the  defendant  answer  that  allegation?  The  bill  here  generally  allies  that  there 
has  been  a  severance  of  the  title  to  the  tithes  firom  the  rectory,  and  that  the 
defendant  has  made  a  conveyance  of  these  tithes. 

Mr.  Fonblanque: — We  should  have  had  no  objection  to  answer  such  a 
question ;  but  here  the  inquiry,  as  to  the  severance,  extends  to  the  earliest 
times.  In  Parker  v.  Legh^  the  same  point  as  this  was  before  your  Honor,  on 
a  cross-bill  filed  by  another  of  the  defendants  to  the  original  bill,  and  your 
Honor  allowed  the  demurrer. 

Mr.  Agar  and  Mr.  Spence^  in  support  of  the  demurrer : — ^There  are  several 
defendants  to  the  original  bill,  filed  by  the  defendant  in  the  Exchequer.  Only 
three  of  them  have  filed  cross-bills.  One  of  these  cross-bills  was  filed  in 
the  Court  of  Exchequer,  and  the  demurrer  was  overruled,  on  the  ground 
stated ;  another,  Parker  v.  Leeh^  was  filed  in  this  court,  and  the  demurrer 
was  allowed  by  your  Honor ;  the  present  is  the  third  cross-bill  filed,  and  the 
propriety  of  the  demurrer  to  this  bill  is  now  to  be  considered..  If  a  rector 
files  a  bill  for  tithes,  he  is  bound,  on  a  cross-bill,  to  discover  whether  he  has 
any  papera  in  his  possession  which  show  that  he  has  no  title  to  the  tithes.  la. 
Sir<md  v.  Decan  (2),  that  doctrine  was  laid  down  on  a  demurrer  to  a  bill  Ibr 
^the  discovery  of  a  settlement.  In  Selby  v.  Selby{S^t  an  ejectment  waa 
brought,  and  a  bill  was  filed  for  a  discovery  of  the  plamtiff's  pedagiee,  and 
allowed.  A  discovery  as  to  a  case  stated  for  the  opinion  of  counsel  has  hmsk 
compelled  (4), 

The  Vice-Cbancellob: — ^A  defendant  is  not  protected  firom  answering  aa^ 
to  hiaowa  admii«sns  of  facts,  although  they  were  contained  in  a  case  stated 
by  him  for  the  opinion  of  counsel. 

•    Mr.  Agar : — ^It  is  said  the  defendant  must  show  a  title  in  the  original  bill; 

but 


8! 


1)  Redesd.  Tr.  R  154-5,  ed.  S.  (3>  4  Bro.  C.C.  11. 

t)  1  Vm.  fiea.  S7.  (4)  FMt  SimOttm  v.  EtberU,  2Atk.  314. 
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but  the  answer  to  that  ifl»  that  he  may  show  a  pHnt4 /octe  title,  at  the  same 
tinde  that  he  has  a  deed  in  his  possession  destructive  of  his  title.  If  a  vicar 
files  a  bill  for  tithes,  a  croes-bill  may  be  filed  for  the  discovery  of  papers  in 
his  possession,  which  may  show,  that  the  rector  is  entitled  to  the  tithes.  If,  in 
this  case,  papers  are  produced,  it  will  perhaps  appear  that  there  is  an  ex- 
emption from  tithes.  The  difficulty  the  defendant  raises  as  to  the  discovery  ^ 
of  the  deeds  in  his  possession,  raises  a  suspicion  that  he  has  papers  which 
show  he  has  no  title  to  the  tithes.  Where  a  title  is  in  litigation,  you  may 
always  call  for  a  discovery.  In  Gardiner  v.  Mason (]),  a  defendant  referred 
€0  a  letter  which  aSected  his  title;  and,  on  motion,  the  court  ordered  an  in- 
iqpection  by  the  plaintiff. 

The  Vice-Chancsi.lob  : — I  see  by  my  note  of  the  judgment  in  the  case  of 
Parker  v.  Legh^  that  I  expressed  a  clear  opinion  that  the  defendant  was  not 
bound  to  discover  his  title,  or  to  set  forth  his  title  deeds,  or  the  contents  of 
them,  but  that  he  would  have  been  bound  to  answer  to  a  charge,  that  he  had 
conveyed  away  the  tithes.  If,  therefore,  that  bill  contained  such  a  charge,  it 
is  singular  that  this  observation  on  the  part  of  the  court  did  not  bring  it  to  the 
mttentipn  of  counsel.  I  cannot  allow  this  demurrer :  but  let  the  defendant  be  at 
liberty  to  amend  his  demuirrer,  and  to  confine  it,  if  he  pleases,  to  the  discovery 
of  title ;  and  let  the  plaintiff  be  at  liberty  also  to  amend  his  bill  (2). 

Note. — It  appearing  that  there  was,  in  fact,  in  Parker  v.  Legh^  a  charge 
that  the  defendant  had  conveyed  away  the  tithes,  it  was  agreed  that  the  sane 
order  should  be  made  there,  as  in  this  case. 

(1)  4  Bro.  a  C.  479.  (S)  Fide  Ugk  ▼.  Olegg,  fwt,  H.  1S20. 

Welch  V.  Uppill,  Clerk.  ^    ^, 

[8  Moore,  331.]     I  Brod.  &  Bingh.  84-  ^^  **• 

THIS  was  an  action  on  the  case  for  not  taking  away  five  calves  and  one  ^*  right  of  a 
lamb,  set  out  by  the  plaintiff  for  the  defendant  as  tithes.     At  the  trial  of  .^^""J^cal^ 
the  cause  before  Mr.  Justice  Best,  at  the  last  Assizes  at  Taunton,  it  was  ad«  Mid  lambs  ac- 
mitted  that  the  plaintiff  was  the  occupier  of  a  farm  at  Lamyatt,  in  the  county  cnies  when  Uiey 
of  Somerset,  and  that  the  defendant  was  rector  of  that  parish,  and  entitled  to  *^  dropped; 
take  the  tithes  in  kmd.     That  the  plaintiff  had  compounded  with  the  de-  ^^nSt  ^wt 
fendant  for  all  his  tithes,  and  that  the  composition  was  determined  by  notice  out  or  taken  un- 
«t  Lady-day,  1816.     It  was  further  admitted  by  the  plaintiff,  that  twenty  til  they  have  ar- 
calves  fell  before  and  were  weaned  after   Lady-day,  1816,  and  that  134  rived  fta proper 
lambs  were  yeaned  previous  to  that  day,  and  weaned  afterwards,  and  that  '^  ^^ 
he  had  set  out  the  cdves  and  lambs  in  question,  which  were  dropped  subse« 
quently  to  the  termination  of  the  composition.     For  the  defendant,  it  was 
insisted  that  he  was  entitled  to  the  tithes  of  those  calves  and  lambs,  which 
fell  previously  to  Lady-day,  1816,  and  became  weanable  afterwards,  and  that 
they  ought  to  have  been  included  in  the  tithe-account   rendered  by  the 
plaintiff  after  the  composition  ended.     The  learned  judge  was  of  opinion  that 
the  tithes  of  calves  and  lambs  were  due  at  the  time  they  were  dropped,  and 
not  when  they  became  weanable,  and  consequently  that  uose  dropped  before 
Lady-day,  1816,  were  covered  by  the  composition.     The  jury  accor4ingly. 
found  a  verdict  for  the  plaintiff,  damages  5L ;  but  leave  was  given  the  defend- 
ant to  move  to  enter  a  nonsuit,  in  case  the  court  should  be  of  opinion  that 
the  action  was  not  maintainable. 

Mr.  Serjeant  Pe//,  on  a  former  day  in  this  term,  had  accordingly  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit  entered,  and  cited 
the  cases  of  Croft y.  Blake  (1),  Trott  v.  Rudd  (2),  Heaton  v.  Re^al  (3), 
Bedford  v.  Sambell  (4),  and  Reignolds  y.  Vincent  (5),  as  being  applicable  to 
this  point. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that  there  was  a  distinc- 
tion 

(1)  AnU,  VOL  1,  p.  537.  499.  ^nfe,  voL  1,  p.  776. 

(%\  4  Wood's  ridie  Cases,  11.  (4)  Post,  Add. 

(3)  3  Bom's  Eoeleriatdcal  Law,  7th  edit  (5}  Bunbury,  133.    Jnte^  toL  1,  p.  790. 
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1819.'      tioh  to  be  drawn  between  the  time  when -calTtB* and  hmbr  beeame  tftKeabl^^ 
wRLrn        ^^^  ^]jgl^  1^^  j^Y^^  ^Q  ^^^  ll^^^  accnked.     It  is  <|uite  sleartkAt  ^  rtgbt  to 

take  themia  when  they  become  weanable,  and  not  before*;  and  it  has  b^eti 
held,  in  the  caae  of  Crqfit  v.  Blake,  that  a  cuBtom  to  tithe' lambs  on  St,  Mark's' 
day,  being  the  26th  of  April,  was  unreasonable  and  void  ;  but  in  thia  case  the 
question  does  not  depend  at  what  period  they  may  be  removed,  but  when  the 
right  of  the  rector  attaches.  There  is  no  eacprees  authority  as  to  this  point, 
although  thcjre  have  been  several  decisions  as  to  when  they  are  removable. 
The  case  which  bears  the  nearest  resemblance  to  the  present  is  that  of  Boys  v. 
Ellis  (1),  wheresa  question  arose  Aether  the  tithing  of  lambs  was  fraudu- 
leiit ;  and,  in  a  note  by  the  reporter  in  that  case,  he  said,  ''  there  was  no  de*- 
mand  of  tithe  pro  raid;  and  he  doubted  whether,  if  there  had,  it  could  have 
been  decreed;  iot  the  tithe  of  lambs  must  be  paid  where  they  &H,  and  Is 
not  h  ditiHible  thing,  as  wool  is."  The  taking  tithe  of  lambs,  therefbre,  does 
not  depeUjon  Mien  they  are  dropped,  but  when  they  are  capable  of  mafntam** 
ing  themselves,  and  living  without  the  ewe.  The  tithe  of  calves  and  lamba* 
may  be^aasimiktad  'to  ihat  of  corn^  lor  is  the  one,  the  right  of  the  rector 
accrueafirdos  the  acveranee^  andiit.  isnot  titheable  until  bound',  and  in  the 
other  the  Tight  attaches  at  tbeimonientdiey  are  dropped,  but  they  do  not 
become  sul^ect  to  tithe,  until  dscfy  may  be  removed  from  th^ir  dams  with 
safety,  or  when  the  occiipicv  weans  bis -own.  '    '  ' 

Mr.  Snjt.  Pell  and  Mrj  Serjt.-  CopUy,  in  support  of  the  rule,  observed 
that,  although  this  was  a  very  material  question,  no  case  had  been  decided' 
either  in  eoncurretice  wkh  or  against  the  doctrine  contended  for,  Viz.  to  de*' 
te^mine  whether  the  right  of  the  rector  ta- take  tithe  of  calves  ^d  lambs  ac--' 
crues  when  the  animals  were  dropped  or  when  th^  beoame  weanable ;   that 
no  inference  •  could  be  drawn  on  this  point  from  the  case  of  Boys  v.  ElUs,  as 
it  waa  deterraaDed  solely  on  a  question  of  fraud.     The  case  of  Nevrtnan  v. 
Morgan^i)  does  not  lay  down  so  extensile  a  principle 'as  that  ^e  right  to' 
tithe  attaches  When  the  com  is  severed  il-om  the  ground ;  fbt  the  question 
there  was  as  to  "when  grass  was  titheable,  and  whether  the  farmer 'wasjcokW-^' 
pellabie  to  scatter  if  after  it  was  cut,  in  the  course  of  the  process  of  making  i^ 
mto  h^,  or  wheih^  it  could  be  claimed  from  the  swarth  in  grass-^cfts,  fin*^ 
mediate^  on  its  severanofe :  and  it  Was  there  determined,  that  it  was  neces^^ 
sary  to  ted  it  b^ore  it  was  titheable :  it  seems,  therefore,  that  the  tight  to 
take  hay  does  not  takeplaee  instantly  on  its  being  severed,  but  aflerit  has- 
undergone  a  certain  process.     So,  by  the  case  of  Croft  v.  Blake,  lambi^  c^not 
be  dtheqbl^  till  a  certain  time  ;  and  St.  Mark's  day,  which  iall»x>n  the  S^tl^ 
of  April)  haa  been  held  too  earlv  a  period  for  this  purpose.     [Mt.  ijkhii^ 
Pakk^ — In  that  case  it  was  said  mat  a  custom  to  set  forth  tithe  ktnbs  on' that- 
day  was  void,  which   therefore  shews  that  they  were  titbeaUe  before.]  'Thi^y 
can  only  be*titheable  when  they  can  sustain  themselves  without  ^eiV  delAis, 
and  not  before.      In  Kenyon  v.  iVest  (3),  which  was. a  question  a^  lo  ti^* 
tithe  of  a  single  calf,  the  doiurt  were  of  opinion  that  it  was  titheaU^V  artd^^thaf 
a  tenth  part  of  the  value  thereof,  when  taken  from  the  cow  to  btf  'sold  &f' 
killed,  ought  to  be  paid  in  lien  of  tithe.    In  the  case  of  Bet^wd  tr.  SdiiUfM(^V 
Chief  Baron  £tr£  says,  ''As  to  tithing  lambs  on  St.  Mark's  day,  i«d<yn6^ 
think  the  usage  only  is  necessary  to  establish  a  custom,  but  tfae'reasobabld^ 
ness  is  likewise  material.     If  h  is  impracticable;  that  ougbt  to>  decide  again$C| 
the  usage.    .  If  the  lambs  are  of  no  value,,  oc  not  of  a  proper  valiie  on  Stl 
Mark's  day,  the  custom  is unreaMniablei     In  Comyns's  Digest  (5),  it' is  laidi 
down,  that,  by  a  canon  ma^c  iii  the  year  1305,  incei-H  temporise  agm,  (*Ufklif 
pulli,  equini,  et  alii  foetus  decimaUet  deqirmeniUr  habttatione  ad  Auroitdt  nir^ 
iriuntur  ct  orUmtur.     llie  tithes^  of  calves  and  lamba^  therefore,  cannot  b^ 
claimed  when  they  are  dropped,  but  a&er  they  are  fed  and  nourished.     If  tj^ 
proposition  contended  for  by  the  ph^ntiff  be  right,  the  Jamba  may  be  taken  by 

the 
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tlie  rectoc  tbt  kutant  they  ve-^npped^'  mA  ^  ccfwetta  the  birner  nuiy  iusi^t 
OD  his  ttkittg  them  nDmediaKely.  The  language,  throughout  the  whole  of  tlie 
«Me9  whiicli  have  been  detennixied  ofl  this  sofa^ect,  is  cleat  aad  explicit^  for, 
if  the  dtbe-iffere  taken  when  the/ftnimala  were  dropped,  it  would  not  only  be 
highly  injurious  to  the  mother^  but  the  yonng  themselves  would  prove  •of  no 
henefit  to  either  of  the  parties;  the  rigntto  take  them,. therefore,  ^ca»  only 
accrue  when  they-  heoome  weanafa^e.  In  the  ease  of  LuUr^,  Fo^  (1)>  <^  cus- 
coiD  that  such  lambs  as  were  able  to  subsist  without  the  ewes  on  St.  Mark's 
day  should  be  tithed ;  and  that  such  lambs  as  were  not  able. to  subsist  without 
the  ewes  on  that  day,  should  be  tithed  when  they  w«re^  was  good:  unless, 
therefore,  they  were  fit  to  be  weaned,  the  custom  would  have  been  bad.  On 
all  the  authorities,  therefore  (2),  the  time  of  tithing  lasnhs  is  when  they  are 
fit  to  live  without  their  dams,  and  can  thrive  on  such  food  aa  the  dam  lives 
QUi  and  when  the  docupier  weans  hia  own  Iambs,  and  not  befote.  Thd  right 
to  tithe,  therefore,  does  not  originate  befove  they  are  weanaUe^  atid  thede- 
fieadaat  is  entitled  to  fecover. 

'.  Lord  Chief  Justice  Dallas.-^I  aon  cleasly  of  opinion  that  tbe*96e«ai^  right 
to  the  tithe  of  calves  and  lambs>  accrues  when  they  are  dropped,  ami  tliat  they, 
are  not  titheable  until  diey  can  be  Weaned*,  and  ate  eapable  of  Hting  without 
their  dams.  It  has  been>  said  that  there  has  teen  no  express  aothotitf  to 
shew  when  the  rector's  title  accrues ;  but  the  prindple  kid  down  in  alluhe 
cases  goes  to  shew  that  the  right  to  tithe  aocroes  where  tii»ammela  fofl.  This 
principle  may  be  applied  ^nerally  to  every  desoripdon- of  tithes ;  for  inatance, 
the  tithe  of  com  vests  in  the  rector  when  severed  frtei  the  land»  bat  it  is  not 
titheablfi  until  it  has  undergone  a  sabse<|uent  process :  theope  is;*  therefore,  a 
distinction  to  be  drawn  between  the  article  when  sever^  and  dhe  individual 
article  when  taken.  Every  produce  of  the  knd  viests  in  tlie  rectors  right  to 
tithe  oa  its  severance  ;  but  it  is  not  titheable  until  it  is  set  out^  66,  n  tlie 
case  of  Newman  v.  Morgan  (S),  which  was  a  questbn  when  graas  Wfi^^tiikd^ 
9\)]^  it  was  held,  at  the  common  law,  it  could  not  be  considered  iaowitii' it* 
Iiad^  been  tedded,  in  the  course  of  the  process  of  making  it  into  <hay  v.  aad  Lord 
ELLSHBOitouoH,  in  delivering  his  judgment  ther^  tMy  *'  the  nil&  is  for  the 
rector  to  take  his  tenth  part  in  that  first  convenient  stage  of  the  pooess,  when 
the  subject  matter  may  be  equally  divided :  "  and  he  there  tlistiaguiahea  h^ 
,  tween  tlie  gtass  when  it  is  cut  down  and  when  it  becomes  tidieafole>:  indeed, 
aU  the  cases  on  the  subject  of  tithes  point  to  the  same  distinctionlr  namely, 
when  they  become  due,  and  when  they  ^re  payable.  The  oaseor-^oyirv* 
tikt  (4f)  is  precisely  in  point,  and  not  to  be  distinguished  from  the  present  : 
awl  it  ^as  there  said  that  the  tithe  of  lambs  must  1^  paid  where  they  iiH,  not 
beii^  divisible  as  wool  is.  I'therefore  think  that  the  verdict  foaod  for  the 
plaintiff  was  perfectly  right. 

Mr*  Justice  Park. — ^When  this  case  was  first  mentioned,  I  entertained  no 
Qfikbl ;  btf  t,  in  consequence  of  my  brother  PeWs  having  stated  that  the  question 
wan  not  only  new,  but  of  considerable  importance,  I  most  iciarefoUy  exmin^d 
•tt  the  cases;  and,  in  the  result,  my  former  opinion  has  been  most  clearly 
aoUiOiriaed  and  supported ;  and  I  therefore  perfectly  concur  with  my  Lord 
MHef*  Jtstice.  Hie  general  principle  of  tithing  is,  that  the  tenant  or  occupier 
^•l^nd  shall  act  for  the  person's  benefit  as  he  would  for  his  own;  and  it  was 
%j  atated  by  Mr.  Justice  Lb  Blanc,  in  the  case  of  Newman  v.  Morgan  (6). 
The  word  titheable  is  very  properly  used  to  shew  the  period  when  the  tenant 
tjM^dooe  that  which  mhy  be  equally  benefidid  for  the  person  as  himself. 
WbflT  casea  are^  by  analogy,  applicable  to  the  present :  for  instance,  corn 
h^«»s  ■  titheable  after  it  has  been  properly  divided  and  set  out,  and  grass 
^tei^dtJiM  been  cut  and  undergone  the  subsequent  process  of  making  into 
h^  ^  Jand  this  distinction  runs  through  all  the  cases.  Although  Boys  v.  Ellis 
>«ighfcll^  4btijngiiifhahle  feom^tbe  preacntHm  the  gcound  of  frattd«  siill  it  was 
^•^  there 
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theresaid,  that  the  tithe  of  lambs  must  be  paid  where  they  fall.  As  to  the  custom 
of  tithing  on  St.  Mark's  day,  the  court,  in  the  case  of  Bedford  ▼.  SambeU  (1), 
although  it  appeared  unreasonable,  still  held  that  it  ought  to  go  to  a  jury ;  and 
Chief  Baron  Eteb  there  drew  the  distinction,  and  stated,  that  **  if  the  lamb» 
were  of  no  value,  or  not  of  proper  value,  on  that  day,  the  custom  would  be 
unreasonable ;  "  and  he  also  said,  "  it  was  proved  that  lambs  fall  from  Christp- 
mas  to  near  Midsummer,  and  could  not  live  before  ten  weeks  old  [without  d>e 
ewes] :  "  it  would,  therefore,  be  a  monstrous  proposition,  that  all  the  tithes  of 
those  lambs  should  be  taken  on  one  day*  In  the  case  of  Wyhurd  v.  Tuch  {%)p 
three  objections  were  raised,  the  last  of  which  might  be  assimilated  to  the  pre- 
sent, namely,  that  the  title  to  tithe  arose  immediately  on  the  severance  of  the 
titheable  matter  from  tlie  land :  and  Lord  Chief  Justice  Etre  there  said,  *'  is 
it  not  clear  that,  if  a  rector  dies  after  the  severance  of  the  tithe,  and  before 
its  separation,  and  a  new  rector  comes  in,  that  the  right  to  the  tithe  is  in  the 
old  rector  ?  The  law  srives  to  the  new  rector,  in  that  case,  all  that  the  grant 
save  to  the  new  lessee  m  this."  And  with  that  doctrine  Mr.  Justice  Bullbr, 
Mr.  Justice  Heath,  and  Mr.  Justice  Rooke,  entirely  concurred.  In  the  case 
of  Troti  V.  Rudd  (3),  it  was  found  that  the  plaintiff's  lease  did  not  commence 
till  Lady-day,  1773  :  he  had  paid  the  tithe  of  those  lambs  which  were  yeaned 
before  Uiat  day  to  the  former  lessee,  and  the  bill  was  dismissed.  That  case 
is  particularly  applicable  to  the  present ;  and,  for  the  reasons  above  stated,  I 
think  the  plaintiff  is  entitled  to  retain  his  verdict 

Mr.  Justice  Bubrouoh. — It  has  been  admitted,  in  every  case  which  ha» 
been  decided  as  to  customs,  when  things  become  titheable,  that  the  right  to 
tithe  accrues  at  a  prior  period ;  and  it  appears  to  be  quite  clear,  that  the  tithes 
of  calves  and  lambs  are  due  at  the  time  of  their  being  dropped,  but  that  they 
are  not  to  be  taken  away  until  weanable :  it  was  so  hdd  in  the  case  of  Boys  v. 
EllU  (4).  If  the  tithes  became  due  where  they  were  weanable,  no  fraud  could 
have  arisen  in  that  case.  The  question  here  may  very  properly  be  assimilated 
to  those  which  have  been  decided  as  to  the  right  of  takmg  tithes  of  com  : 
the  right  accrues  immediately  on  its  being  cut ;  but  it  cannot  be  taken  away 
until  it  has  been  duly  apportioned  and  set  out.  It  would  be  extremely  un- 
reasonable to  say  that  lambs  are  to  be  tithed  before  they  are  fit  to  live  with- 
out their  ewes.  In  all  cases  relative  to  the  produce  of  land  the  right  accrues 
at  the  severance ;  but  the  produce  itself  is  not  to  be  taken  until  it  has  under- 
gone a  subsequent  process.  In  Bum's  Ecclesiastical  Law  (5),  it  is  stated  that 
**  it  is  now  clearly  held  that  the  tithe,  both  of  wool  and  lamb,  shall  be  paid 
where  the  sheep  or  lambs  are  shom."  I  therefore  think  the  plaintiff  is  en- 
titled to  recover. 

Mr.  Justice  Richardsoit. — ^I  am  entirely  of  the  same  opinion,  and  perfectly 
agree  with  the  court  in  saying  that  this  verdict  was  right.  In  all  cases  of 
predial  tithes  some  operation  remains  to  be  done  afVer  the  severance  from  the 
land.  Com  is  titheable  of  common  right  in  the  sheaf,  grass  in  cocks,  and 
hops  afler  they  are  gathered  from  the  bind ;  and  neither  of  these  are  titheable 
until  one  or  other  oi  these  previous  operations  have  been  performed ;  and 
still  it  has  never  been  doubted  that  the  right  to  the  tithe  attaches  immediately 
on  the  severance.  All  the  cases  that  have  been  decided  as  to  predial  tithes  are, 
in  strictness,  analogous  to  those  relative  to  calves  and  lambs ;  for  those  ani« 
mals  may  be  considered  as  severed  immediately  on  being  dropped.  Although 
no  express  authority  has  been  found  as  to  this  particular  point,  and  as  the 
<itc<iim  cited  by  my  brother  Burbotjoh  from  Burn  cannot  be  considered  as  such, 
still  I  think  the  principle  he  has  laid  down  is  correct ;  but  I  am  principally 
induced  to  come  to  this  conclusion,  by  considering  that  those  animals  bear  a 
strict  analogy  to  predial  tithes,  and  that  the  right  attaches  on  the  severance  of 
the  one  and  the  dropping  of  the  other,  although  they  do  not  become  titheable 
until  they  have  undergone  a  future  operation. 

Rule  discharged. 
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'T'HE  above  causes  having  been  heard,  now  came  on  for  judgment. —  ftl!?°'t*J?'** 
-■-    Their  discussion  was  in  effect  notliing  more  than  a  rehearing  of  the  cause  «« Sg^i^^n 
of  Bjfam  V.  Booth  and  others  (1). — ^ThepuuntifTin  thatcause»Br,Byam,  hav-  and  herbage/' '' 
ing  died  at  Brussels  the  day  before  the  judgment  of  the  court  was  pronounced,  not  shewn  to 
the  decree  remained  registered  only  in  the  minute-book.     The  present  plaintiff  ^^^  '*«*°  *^ 
was  soon  afterwards  inducted  into  the  vicarage  of  Catterick ;  and  he  filed  this  wWch"o  «Soy- 
biU  in  Easter  term,  1817,  against  the  defendants,  owners  and  occupiers  of  ment  or  percep- 
lands  in  the  parish,  praying  an  account  and  description  of  the  sheep  not  pro-  tionof  theiped- 
ducing  wool  and  lambs,  and  of  the  horses  and  other  dry,  barren,  and  unprofit-  J*^  ***®  claimed 
able  cattle,  which  had  been  agisted  on  theu-  lands  in  the  parish.  plSS^-heid** 

The  evidence  being  the  same  as  on  the  former  occasion,  and  there  being  qq^  to  be  suffl- 
nothing  new  advanced  in  argument,  every  instructive  purpose  of  this  case  will  cient  proof  of  a 
be  answered  by  giving  sudi  parts  only  of  the  several  judgments  which  were  ^^*5»  j«*  pcrjons 
pronounced  by  the  court,  as  add  to  the  authority,  or  the  reasons  of  that  deci-  ^^"^"^e^^^^JJ^ 
sion.     The  barons  delivered  their  opinions  seriatinij  as  before.  the  d^  of 

Garrow,  Baron,  expressed  himself  as  so  entirely  concurring  in  the  opinion  agistment — 
of  the  majority  of  the  court  as  pronounced  by  them  on  the  former  occasion.  Wood,  B.  dit- 
and  for  the  same  reasons,  that  it  would  be  sufficient  if  he  should  read  the  **'^'*V      ,. 
.  judgment  delivered  by  the  theii  Lord  Chief  Baron,  whose  patience  and  learn-  ^^^^  nottomiin 
ing  he  highly  eulogized,  as  affording  a  lucid  exposition  of  the  opinion  which  agistment 
he  had  himself  fon^ed  on  the  question  in  this  cause.     His  Lordship  having     If  a  near 
then  stated  in  substance  the  reasons  which  are  to  be  found  in  that  judgment,  cl*»»«ng  an  ac- 
Goncluded  by  declaring  that  opinion  to  be,  that  the  plaintiff  had  clearly  made  throughout  a* 
out  his  title  to  the  tidie  of  agistment,  of  which  he  now  claimed  an  account,  whole  parish,  by 
and  which  was  the  only  matter  now  in  dispute  ;  and  that  the  defendants  had  bill  in  equity, 
not  offered  any  good  defence  either  in  fact  or  in  law :  and  that  therefore  the  P"^®  '^r  ^' 
vicar  was  aiiitled  to  a  decree.  '^^y,  Aa 

Wood,  Baron,  again  declared  himself  to  be  of  the  same  opinion  as  before,  objection  that 
on  all  the  points  in  the  case ;  and  his  Lordship  entered  into  the  reasons  on  the  claim  is  too 
which  that  opinion  was  founded,  as  fully  as  he  had  done  on  the  former  occa-  ^^^7  ^\^ 
sion,  and  which  were  in  substance  the  same ;  and  he  also  cited  the  same  au-  JismiMiM^the 

thorities.     The  only  new  matter  which  his  Lordship  introduced,  was,  in  speak-  bill. ^Wood, 

ing  of  the  manner  of  laying  the  claim  on  the  part  of  the  vicar,  which,  as  be-  B.  distemienu. 
fore,  he  condemned,  as  having  been  laid  too  largely  and  extensively ;  for  (said  he, 
in  allusion  perhaps  to  what  fell  from  Lord  Chief  Baron  Thomson  on  the  former 
determination),  it  is  not  sufficient  in  a  case  where  a  plaintiff,  by  the  fraud  and  ar- 
tifice of  laying  his  claim  more  extendedly  than  his  right,  for  the  purpose  of  ex- 
cluding adverse  testimony,  that  he  may  have  to  pay  costs  for  the  excess,  because 
it  would  in  all  cases  be  well  worth  while  for  a  party,  at  the  expence  of  some  ad- 
dition to  his  costs,  to  establish  a  right  which  he  would  but  for  that  device  not 
have  been  suocessful  in  setting  up ;  and  the  establishment  of  such  claims  in  courts 
of  law  and  equity,  observed  his  Lordship,  go  down  to  after  times  as  an  indisput- 
able memorial  of  tide,  and  therefore  should  be  regarded  with  jealousy  on  every 
occasion,  without  reference  to  the  immediate  consequences  of  so  minor  an  in- 
convenience. That  he  denied  to  be  the  doctrine  of  any  court  of  law,  whatever 
might  be  the  practice  which  had  obtained  in  the  court  of  Chancery ;  add  he 
would  reject  the  admissions  at  the  bar  which  should  be  made  as  to  the  pro- 
priety of  such  a  mode  of  pleading ;  for  the  rules  of  pleading  should  be  uni- 
tbnnly  founded  on  the  same  principles  in  every  court  in  the  kingdom. 

Gbahax,  Baron,  adhered  to  the  judgment  delivered  by  him  on  the  hearing 
of  the  cause  oTByam  v.  Booths  and,  in  support  of  his  reasoning,  his  Lordship 
investigated  very  minutely,  and  commented  fully  on  the  various  and  nume- 
rous 


(1)  9  Prira,  Sai.  ^Tiife,  p.  n«. 
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Qnai>TnbeW  ^  BliX  WM  fil^  in  the  Court  of  Exchequer  by  the 4e£Biideiit  BgMMl  Ihtf 
^^J^^^  '  -^^  plaiMie;  for  tithes ;  upon  which  tlie  defendant  filed  a  cros^biU  in  tfa« 
tithes,  thede-  Court  of  Oha&cery,  for  a  discovery  of  the  plaiatiff*fl  title  to  the  dtheg.  To 
fendant  filed  a  this,  latter  biB,  the  defeodaat  put  in  ati  aiwwer  aa  to  peartof  the  hiU«  aod  a  do* 
^'^^i.v ^^  iBivrref  as  to  die  rest,  and  the  dentuiter  eame  on  now  to  h0aigiied4  Hie  in^ 
coTfor  a^~  quiriee  made  by  the  erots-bUl,  which  wem  demurved  to^  ate  stated  in  A* 
ooTeiy  of  the      demurrer,  whioh  was  as  fbllows : 

piaintiff'8  tiUe        ^*  As  to  SO  nUch  of  the  said  bill  as  seeks  that  tlua  delbndaiit  may 
to  the  tithes,     sod.  set  forth^  whether  the  defendant  has  not  now,  or  had  not  hufcelyy  or  at 
i!^\?^^^^.   ^d  what  timeft  or  time,  and  when  last,  and  when  in  particuhr,  in  his 

ne  nacLnotcon-    .*>  ,  ^,.  ■»!•.  ^        ^' 

veyed  them  >i<'A>  ottstody,  or  power,  divers  or  some  and  what  conveyances  ot  oonv^anoe^ 
away;  and  on  dseds  or  deed,  iostrttinents  or  instrument,  wills  or  will,  qv  copieft  or  a  oof^ 
demurrer  it  was  ^  ^l|s  or  a  Will,  papers  and  Writings  or  writing,  fc^  whioh  ;he  this  de^ 
^ef^db^t  wu  %^*^^  ^  ^  persons  ot  person  for  the  time  beit^  seised  of  or  well  entitled 
not  entitleTto  a  ^  .4^  f^  Imprc^riate  i^BCtory  otr  parsonage  of  Plresbuiy,  eonv^H^  or  meant  et 
discovery  of  the  in^^dcid  to  ODtivey  or  topass  to  some  er  other  and  what  person  or  persons  all 
plaintiff's  tide  cv  «ome  and  whfit  part  of  the  tithes  of  hay,  dover  or  other  grasses,  of  and  m 
h  T^  ^  o^ded  ^  ^^  perish  of  Presbury  and  the  titheable  plaees  thereof,  or  tome  pwt  or 
toa^covery  Mfte  th^roolb  or  Some  laoiiiAaw  Of  eio«fMs  in  oompori^^  or  other  eompoaitftoa 
whetiierhehad  ravtheibst^^asptioned  tithes,  or  lor  some  and  which  of  tbem^  ^  seme  and' 
conveyed  them  wbaH;  part  or  parts  tbereofi .  and  pairttculerly  the  tithee  demanded  by  the  siM 
*^y*  ^^^l  hail  of  ^somphimt,  ot  some  and  whst  paM  or  parts  theKoof  t  ok  whether  due 
wb«theracrote-  defoshdaipt^does .^M»e  know,  or  believe  or  suspect,; or  ha*  net  eoiM  anj^wbtf 
bill  can  be  filed  ireaiKfa  to  know,  or  believe  or  suspect,  where  such  conveyanoes  or  eenveyanos^ 
In  the  Court  of  d|B^  Of  d^od^  instruments  or  instrument,  wiUe  or  will,  copies  4Mr  eopy  c4r  wille 
^^ri^^^biiT  ^  ^y^i  pepeHiyBaenioraildunis  and  writings  or  writing,  or  some  and  wbieh  of 
h^iirti^  &)iirt  ^ni'BQV  are  ^  i8»  ov  ktelv  ot  bt  some  time  snd  when  in  partieular  were  er 
of  Exchequer;  wa9»  or  bow  Otherwise : — ^Whether  this  defendant  has  not  in  ^  posaession  or 
but  the  defend-  ppner  #«ren  Or  some  and  what  conveyances  or  eonveyanee»  deeds  .or  4|  deedy 
ant  having  an-  im^iriments  OT  an  instrument,  wills  or  will,  copies  of  wiUs  or  of  ai  will^  papecaaad 
*Ztm  ^  writings  or  writing,  by  which  he  this  defendant,  ev  some  and  wbieh  of  those 
considered  as  peieont  throi^  whom  he  claims  to  be  seieedof  or  well  oititied  to  the  aaid 
precluded  from  rsetoi^  or  parsonage,  daims  or  claimed  to  be  entitled  to  the  said  rectory  or 
."^°s  ^^  Ob-  pafsoimge  impnepriate)  and  to  the  tithes  demanded  by  his  aaid  bill,  or  semeand 
J®^®°*  nMch  elthem ;  of  whether  this  defendant  dees  not  know,  ^  believe  er  snqpeqi^ 

or  .jbsiknot^some  and  what  reason  to  know*  or  believe  er  sn4p0c^  wheae  erii, 
whiMQ.posseisiau  or  power  the  same^  or  some  wid  which  of  theu^  are  0|r  isy  or 
latdy  or  at  som^  and  what  time,  or  when  fawt  were,  or  wimI^  and  w^k^i^  {if( 
suohf  po^ifeyanceB  or  conveyanoei  deeds  or  deed,  instruasen^to  <Nr  iastmn^^. 
wsU^or  wili^  copies  or  copy  of  wills  or  a  wiH,  abstract  or  ahs^ii^  p«lp^n  andi 
wa^tM^,  or  «sme  or  one  and  which  of  them  it  does  not  appear <-^Whaii^' if;, 
is  t)Ot  the  truth,  that  the  tithe»  demanded  1^  this  defendant  by  ^  saidJM^  ^ 
fer  the  lattds  bdongteg  to  4>r  occufHed  by  the  said  ^aintiff  in  the  townfhipn^r 
Chelferd,  Rainow,  Bosleyr  (Md  Withingtoo>  and  Lower  Wifthii%toi!r,  er  in  wewr 
a^d  whidi  of  them,  or  some  and  what  parts  or  part  of  such  tithes,  wereoal''. 
pWel^ased  by,  or  well  and  sufficiently  and  competently  conveyed  to  the  pevtral 
peisom  through  whom  this  defendant  derives  his  title  to  the  said  impro|MMi^  • 
rectory  of  patronage,  or  that  this  defendant  •  is  not  now  seised  of  er  mlneB^- 
tied  to  the  said  improj^iate  rectory  or  parsonage,  or  of  or  torthe  smd  ti^iea 
claimed  by  him  by  his  said  bill,  or  of  or  to  some  and  what  part  ihiesebi^  or  n£ 
or  to  any  ^tedM.  or  eomposition  in  lieu  thereof^  or  of  or  to  some  and  what  part 
thereof,  or  how  otberwiie: — Whether  in  several  or  some  one.  and  which  of  the 
deeds,  writings,  or  instruments,  which  purport  to  be  o[>«reyan€le#  or  atsuranoea' 
of  the  tithes  claimed  by  this  defendant  in  Uie  said  parish  of  Presbury,.  or  some . 
piurt  thereof  the  tithes  daimed  by.  this  defendant  by  the  jiaid  bill«o|,  some -and 
what  part  thereof  are  not  mentioned,. or  are  not  conveyed  to  this  defyd»nt 
-'.  '  Ridiard 
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Riduurd  Legfa,  or  to  the  peraoo  or  persons  under  whom  he  elaime  the  said        lt|9* 
nopropriate  rectory,  or  how  otherwise:--*- Whether  the  said  tithes  dJaimed  by        3^.^^ 
the  said  bill,  or  some  and  what  p^rt  thereof,  are  not  therein,  or  in  some  and        ijm^ 
which  of  them  omitted,  or  reserved  or  conveyed  to  some  other  person  or  per* 
SOBS  tiMAthie  defendant,  or  the  person  or  persons  tnider  whom  this  defVildaat 
daime  the  same,  or  how  otherwises — ^That  tliis  defendant  may  set  PstA  a  fbll 
and  tme  list  or  schedule  of  all  and  every  the  said  several  conveyances  and 
conveyance,  deeds  and  deed,  instnimenta  and  instrimient,  wills  and  will,  copies 
and  eeify  of  wills  and  a  will,  abstracts  and  abstract,  papers  and  writings,  and 
the  nsnaiee  of  the  parties  thereto,  and  the  dates  and  short  and  milterial  con« 
tents  thereof: — ^That  this  defendant  may  set  forth  a  full  and  true  account  or 
description  and  parti^hdar  of  all  the  tithee  which  were  Conveyed  (xtiA  passed,  or 
which  were  Intended  to  be  conveyed  or  to  pass  by  eadh  of  Mrfi  severti  de^de 
or  deed,  imltfiiments  or  Instrument,  wills  or  win,  and  waitings  or  Writittg,  fh* 
the  words  and  figiures  thereof;  and  in  whidi  of  such  deeds  .or  de^,  Instnn ' 
ments  or  instrument,  wSls  or  will,  and  writings  or  writing,  the  tkhes  demanded 
by  this  deftndant  by  die  said  bill,  er  any  parts  or  part  of  such  tithes^  are  or  ia 
eKRiibned  or  comprised,  and  in  which  of  llnem  such  tithes  andeadi&ndeveQf 
part 'thereof,  or  some  and  what  parts  or  povt  thereof,  are  of  ie  not  mentionevfor 
comprised,  or  are  oris  omitted,  or  are  er  is  resetted  or  conveyed  to  some  per^ 
son  ot  persons,  and  whom  1^  name  :-^ Whether  this  defendant  ought  not  tO' 
set  fbrth  such  several  particulars ;  and  if  noty  why  not  2-^Whether'  he*  does  not, 
and  why,  refuse  so  to  dO: — ^Whether  for  tome  and  ^at  short  time  'previous 
to  the  6th  day  of  August,  15f  9,  or  at  some  other  and  #hat  time>S(r  George 
CdverlejF,  hnt.  George  Cottbii,  Hugh  Chuhnei4y,  Hemy  ManwaHnge,  John 
Nathall,  Richard  Hurleston;  and  Thomas  Legh,  one  of  the  aneestors  of  this 
defendant,  or  some  and  which  of  diem,  or  some  other  and  what  persens  were 
not  seised  of  or  otherwise  well  entitled  to  the  said  impro{Hdate  rectory  or  par^ 
sonajge,  in  fee-simple,  as  joint^teOants,  or  how  otherwise;  of  whether  the  said 
indenture  or  instrument  in  the  said  b^  of  oompkdnt  mentioned  to  bear  data^ 
the  6&  day  of  August,  1679,  or  some  other  and  what  indenture  or  instrument 
of  some  other  and  what  date,  was  not  duly  made  and  executed  by  and  between 
stldi  parties,  and  was  not  of  Such  date,  purport,  and  effect,  as  is  in  the  said  bill 
of-eompfcunt  In  that  behalf  mendoned;  or  was  not  duly  made  and-  executed 
bynAd  between  some  other  and  what  parties,  and  of  some  other  and  what 
piwportand  el^;  and  whether  the  si^  last-mentioned' indenture  or  instra« 
mcnt,  or  some  copy  or  abstract  thereof  or  extract  therefrom,  is-  not  now  or 
was*  not  lately,-  and  when  last  in  the  possession  or  power  of :  (his  deftndsntt 
add  Aat  this  dirfendant  may  set  ferth  so  much  and  such  pan  of(  the  said 
lait^nientiooed  indenture  or  instmment  as  r^ates  to  the  conveyanbeof  Aa 
tftheA  of  the  said  parish)  and  also  so  much  of  the  said  mdenture  or  instm*  ' 
lAefai  as  relates  to  the  exception  and  reservation  of  the  said  tithes  (sf  any  Mt 
of^thesaid  parish,  m  t)ie  words  and  %ures  thereof  :^*-That  this  defendant 
lAsf  prodote  die  said  lasNmentioned-  inidenture  or  instrument  to  the  said 
pladim!  or  leave  the  same  in  the  hands  of  his  cletk  in  court,  fbrtheuMMl 
purposes  :--*Whether  the  said  George  CaWerley,  George  Cottony  Hugh 'Choi* 
ra&nj%  Henry  Mainwaringe,  John  Nathall,  and  Richiml  Hurleston,  e*"  some 
(yfaoi  and'  which  of  them  £d  not  survive  the  said  Thomas  Legh;  and  WheAef 
thof^by,  or  by  some  and  what  means  the  said  tithes  of  Cbelibrd  and  Asthalli 
of  Of  some  other  and  what  places  in  the  said  piMrish,  or  some  anad  what  part , 
thereof,  are  not  become  vested  in  such  survivora  or  survivor,  or  ho#  odier^  . 
wittoi"— Whether  the  said  tithes  of  Chelford  and  Asthall,  or  of  such  places,  or 
asywid  w4iat  part  thereof,  have  or  has  ever  at  any  time  since  been  well  and 
snIBefteniily  conveyed  to  this  defendant,  or  those  under  whom  he  claims  the  - 
aiicl4ii^iimpt4Me  i«ctory  $  and  if  yes,  when  and  how,  and  by  what  deeds  of  "^ 
diid,<o^4nM)n]inetiss  ormstramemr^i^Whether  this  defendant  has  not  noWi " 
orMI'finst  hmily,  or  at  some  aiidwhat  time  or  tAraeti,  and  when  last  in^his 
posasasiinA  ^r^bweVs  divers  oreome^d  what  eotarreyaucei^  or  eonveyaneei  4a^'' 
aikmi«ni»^r^aiit#umant)''deeJii(Oi<deM,  aftiMiwit^or  a^inu%  copies  m^  eb^q 

--«<-  >  writings 
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.1819.        writingB  orra  paper^or  wrktng,  by  which- appears  ^r  which  would  tend  .to 
shew,  and  whether,  the  fact  is  not,  that  the  tithes  of  the  said  townslaps  i^Chri* 
ford,  Rainow,  BosTey,  Old  Withington  and  Lower  Withing;tDn,  or  of  some  and 
which  of  them,  or  some  and  what  parts  or  part  of  such  tithes  haTe  of  has  been 
seYered  from  the  said  impropriate' rectory  or  parsonage,  and  conveyed  to  some 
other  person  or  persons  than  this  defendant,  or  those  under  whom  he  daims, 
or  that  the  legal  estate,  title,  and  interest  in  the  said  kst-mentioaed  tithes,  or 
in  some  parts  or  part  diereof,  is  vested  in  some  other  person  or  persons  than 
the  defendant : — That  this  defendant  may  set  forth  a  full  tnie  and  particular 
list  or  schedule  of  all  find  every  the  said  last-mentioned  conveyances  and -cm- 
•veyance,  instruments  and  instrument,  deeds  and  deed,  abstracts'  and  abstract, 
copies  and  copy  of  deeds  and  a  deed,  papers  and  writings,  and  in  whose  pos- 
session or  power  the  same  and  each  and  every  of  them  are  or  is,  or  were  or 
was,  when  this  defendant  last  saw  or  heard  of  the  same : — ^That  tlits  defendant 
may  also  set  forth  the  dates,  parties  and  names,  and  short  and  material  <»n- 
tents-of  all  and  each  and  every  of  the  said  last-mendoned  conveyances,  instal- 
ments, deeds,  abstracts,  copies  of  deeds,  papers  and*  writings : — Whether 
the  said  Charles  Legh,  having-  some  and  what  power^or  authority  so  to  do, 
did  not,  by  his  last  will  and  testament,  bearing  date  the  28th  day  of  Jamiaiy, 
1778,  or  in  some  other  and  what  way,  well  and  efiectoMly,  or  in  some  and 
.what* way,  give  and  devise  unto  John  Townshend  and  WiMiam  Tatton,  or  unto 
spme  other  and  what  person  or  persons,  amongst  other  diings,  ali  and  every 
the  said  impropriate  rectory  and  parsonage,  and  the  tithes  of  the  said  paxiab  of 
Prestbiury,  so  far  as  he  was  entitled  thereto,  or  some  and  what  part  thereofi  to 
hold  the  same  to  the  said  John  Townshend  and  Wilham  Tatton,  their 
ootora,  admmistrators,  and  assigns,  for  the  term  of  400  yeaors,  ^  for 
other  and  what  term,  to  be  computed  from  the  day  of  the  deadi  of  die 
Charles  Legh,  or  from  some  other  and  what  tune,  sulqect  as  m  in  the 
bill  of  complaint  in  that  behalf  mentioned,  or  in  some  other  and  what 
ner : — Whether  the  said  term  of  400  years  is  not  stiU  outstanding,  or  Imvw 
and  when  and  by  whom  the  same  has  been  satisfied  and  got  in ;  and  whether 
.the  said  term  of  400  years,  b  by  any  means,  and  how,  vested  in  tiie  said  de- 
fendant : — Whether  divers  or  some  and  what  long  tarras  or  term  of  yews  in 
the  said  impropriate  rectory  or  parsonage,-  or  in  the  tidies  of  dto  iaM  town- 
ships of  Rainow,  Bodey,  Old  Withington,  Lower  Withington,  and  CheBbtd, 
0r  of  some  and  which  of  them,  or  in  some  and  what  parts  or  part  thereof,  were 
or  wastnot  created,  vested  or  attempted  to  be  created  and  vested  in  diSbuttl, 
or  some  and  what  persons  or  perscm,  by  the  several  deeds  or  instmoieDia,  «Nr 
deed  or  instrument,  whereby  the  said  several  annuities  of  500/.  and  lOOl.  were 
charged  unon  the  premises,  or  some  and  what  parts  or  part  thereof,  for  Heater 
L^h,  in  tne  said  bill  named,^  or  whereby  the  said  annuity  or  provisieit  was 
ehwged  upon  the  said  premises,  or  some  and  what  part  thereof  Ibr  Maiy 
Legh,  widow,  in  the  said  bill  also  mentioned,  or  whereby  the  said  aim  4if 
5,000/.,  and  the  interest  thereof,  was  charsed  upon  the  said  preadws,  or 
and  Ahat  part  thereof,  for  Elisabeth  Rowtes,  in  the  said  bill  also 
her  issue : — That  this  defendant  may  set  forth  the  dates,  parties' 
short  and  material  contents  of  the  said  several  deeds  and  instrumeBta,  aad  the 
^  tithes  or  modus^  and  compositions  for  tithes  in  the  said  parish,  OmxAj  otm* 
*  veyed  or  attempted  to  be  conveyed,  in  the  words  and  figures  dftoreo^  imm 
the  said  sevesal  annuities  to  the  said  Hester  Legh,  the  sipd  amiwily  or 
vision  to  the  said  Mary  Legh^  and  the  said  sum  of  3,000/.,  and  die  a 
to  the  said  Elizabeth  Rowles,  were  respectively  given  or  secured :— T 
this  defendant  hath  not  now,  or  had  not  lately,  or  at  some  and  what  taoe, 
when  last  in  his  possession  or  power,  all,  or  some  or  one,  aoid  whidi  af  ikm 
several  last-mentioned  deeds  or  instruments,  or  some  copies  or  copy 
or  of  some  or  one,  and  which  of  them,  or  some  extracts  or  ezcract 
or  firom  some  or  one,  and  which  of  them ;  or  whether  he  doth  not 
the  same  and  each  and  every  of  them  are  or  is,  or  what  ate  or  is 
tlMpreof: — Whether  this  defendant  has  not  n^w,  orliad  notlmly,  or  at 
<.  and  what  times  or  time,  and  when  last  i^  his  possession  or  power,  iBveiB,  or 
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some  and  what  aettlemeiiU.or  wtUeo^ntt  deeds  or  deed,  wUiU  or  will,  lefuies        1819. 

or  Ictaae^  or  awae  oofMea  or  copy  tli«reofi  or  of  some  or  ojti^f  ax^d  which  of       aLSftQ 

ibem,  or  some  exloMta  ot/ extract  therefrom,  or  from  some  or  oae«  and  which 

of  theoB,  whereby,  it  appears,  or  which  would  tend  toj»how,  and  whether  the 

tvuthis  iiQt»that  there  are.divera,  or  some  and  what  outstimding  terms  or 

teroit  by  .which 'the  «aid  impropriate  rectory  or  parsonage*  or  tlie  tithes  of  the 

said  ^mBbip4iQ^Ciheif(»d»  Rainow,  Bosiey,  Old  Withinigton,  and  Lower  With- 

iogtoo^-^  some  and  which. of  themv  or  some  and  what  part  of  thern^  or  c^f  some 

and  which  of  thesis  t^^^  ov  is  Vested  in  divers  persons,  other  than  this  defendant ; 

and  that  this  defendant  may  set  forth  by  what  deeds  or  deed,  instruments  or 

ieslriii|ieat»:will»  or  will^  such  Xerms,  and  each  and  every  of  then),  were  or  was 

creaiedi  and  the.  dates,  parties' names,  and  short  and  ms^terial  contents  of 

ail  smob  last-mentioned  deeds  or. instruments,  a^d  jLh^.|)ar^icularif  Qf  t^e  pre- 

BMsea  demised  ^r  attempted  to  he  demised  thereby,  in  tl^^  word^  ^4/%^^^ 

thereof,  and  in  whom,  by  m»ne  awch  la9t-mentioned  tffsf^  4i^  fi^ch  ,a^  ^Y.9Ky 

of  th^mt  are  or  is  now  vested,  and  for  whose,  bene£^t|  and  for  what  pui^pose  ^r 

p«f PW^  oAd  whetlwr . this. de&ndipthaa. not  no>v,  .o^,  h^dj^o^  la.t<^ly».  or  ,^t 

some  aAd  wliat  time^  and  wheoL  la&t  iivhis.custody^pqssqs^ijoin  qc  p^wer^  divers, 

9€'9Of0^  and  what  family  settlements  or  settlemeut,  mortgages  ox,  mortgage, 

aj^d  lf9«ije^,or  a  jeaae  of  the  tithes  of  the  said  parish  oCPrestbiury». pr.^of  some 

41)4  vhat  parts. or 'Pfir£  thereol^  which  were. made  or^exftc^ted  by  sojfni^  of  the 

a^v^al  pcvspns  under  whom  this  defendant^  Richard  L^^  claims  the  said 

iiiq^fRppnnt^^  reetmry^.  or    which  purporjt.to  be.  settlements  or  a.  settlement, 

aogi^tlliig^.^H',  a  a)pi«gi^ge»  ^eaiies  or,i|.je§^.pf.th^^^ivipfVpriai;e  ^rectory, 

4|»4  oC4he  tithes -which  sochpen^pqa  .oc,-.ptrEioJi^./wff:e  or.  w^^  enutled  tq,  ^or 

MaMPKri  ^  be.^tidfsd  to  ixh  the  .said  p^pm  q(  Pj:estVury»  for.^l'.spmc.p^ri^ 

jf|g%^l|S^  Qi;  a  l^asy  or  some.or^fie  ,and  ud^ich^Jtt>i^xhie,  tith^  ^emandad 
•hlH^ii<^^'N?4^kV-hy  his.said  biil,K>r;^ipQ.^;on^sitioAVi  ol,^Qduse^f,m^soxa^ 

^ffg^Bfl^^iif^mnii^fi^t'i^^^  9»:.of  99^1  pv!*  0/  PfVt  .^oxm* l^re  or 

ti)llf^)f,pie))tioQed.or  conveyed,  or  are  or  is  4iot  rea^acved  to.  spinf^otuer.  person 
%f*  Wff^ff  i^^  '^Us  defendant,  x^r  tliost^  und^r  whom  be  .qlaims^  ^hc  said 
•ff^Wi^'  ti^i4f)yji^a4i«r  i^,wg4ild  not  Jby. such,  se^tUements  or  .se^tlc^e'nt, ,  rapr^ 
■giflff  fltiWffy^g^^  Jbases  or  lease,  or  by  ^me,.or  on^,  wd.>>'Iuch.qf.  them  a|>- 
Mfllp/fr^vri^th^.^bey  ovjsome  or  one,  and  which  of  tliemi  would. npt^.be  eyi.- 
il^l^^A^f^^  Of  jirhether  they  or  some  or  one,  and.whioh  .Qf.thQm,.wqul4.i^9t 
tiV^^jifi^ W^if'^,  i^ ^*Q^  belonging  to,  aod  held.. or  occupied. by,, ttic^s^d 
[|^%H9^(^.jWit]^'i|  t^e  said  townships  of  .QIielfozdA.RatnoNV^  .]3psle^^^ 
^W0t%<AP4'^^<ff  Wichington,  or  some  and  which. of  thein..ar^  jexeou^t 
Ifly^SHiyy^iif  ^ the  tithes  den^inded  in.aqd  by  tl^.defeud^aVs  9^4.buJl; 
^fin?¥)Fi^  ^H<l'Whlcli  of  tliem^  or  tliat  this  defendant  is.  not  entitled  ,tp 
(^i^-j^ajit^j^afimioped  tith^ps,  or  to  spme  and  whicli  of  then) ; .  an^  that  this 
Wi^Viff^i'^^ioft\itiie,ia.tK»,fartie&*  names,  Aodpai;ticuIar  aiid  sjiort  anp 
^  -fil^Q^eiU^  of.  the.  ^id  several  family  setdemeots,.  mop,tgag^»  .Ica&es^ 
'^^iVQfsajA^  writings,  and  alao  the  tithes  .that. are  demised  or  eon; 
p?by*>or.  as^^tfe  mexitioned  or  comprised  therein,  and'iaeach  of  dipni 
'yS^  and  iGlgiires  (hereof;.  an4  whether  such  applications  as  ^re  m^the 
*^coi^laint  in  that,  bdi^  mentioae4»  or  some  and  which  qf  then^ 
.  <^th£^  *i)dwhat  apptica^opa.  (fr  ,applicatipi^  have  or  has  not, been 
>3L4^'^Q  the  .behalf  of  thq  saidi  oomplain^t^  to  this  defendant.;,  and 
f  J2ft  ^HIAi.^^(  and  why  refvi^cj .  tfi  cpn^ply,  the^evvitl);  i^nd  whether  thi^ 
-«WTiH>.>nAP'^>^"Myi*ft  W  (jjT.D^qiiT^bei^,,  1.815,  or  at  anv 

-rr  M^VlH^^h  ^  >v^e;he^^l5p7Slfl?^^^%^^^^  ^°  ^^^^  receive,  and 
F<W  ite'^PfiS^pie^s^pfA^.^eve^^^  within  the  said 

FM^PW  WWuogR?Pr,  W.wpfff.^^'ph  pf^^  tHhes  o/hay  yearlv 

^.J"WeipiB»>8ya4^WS??*fPftl^I^  ^^  ^f  ^^®  seyeraj 

if^  jl^ej^  ie8pi?atiiv^,^oc,9Uppition^.  qr ,  i^,J^ll.  satisfaction^  in.  Jieu 

J^^w  tJiis^j^e^od^Jit,  i|iAl^5sq}i;i,9pd.deriyes  such'titlei  be. 
4  ^^^^^91^  Jftwpth^  diat  the  |aid 

3  Q  court 


*6f  TITHE  CASES* 

1819.        court  of  equity;  to  any  discovery  from  this  defendant^  as  to  the  matters  hare- 
ALBGo        inbefore  specified,  or  any  of  such  matters. — Wherefore,  &c." 

Mr.  Fanblanquef  Mr.  BeUf.and  Mr.  Spence,  in  support  of  the  demurrer : — In 
this  case,  the  defendant  has  answered  part  of  the  bill,  and  demurred  as  to  the 
rest.  A  similar  cross-bill  was  filed  in  the  Exchequer  against  the  defendant, 
by  another  person,  of  whom  he  claimed  tithe,  to  which  there  was  a  demurrer^ 
and  it  was  overruled.  That  case  is  not  reported.  The  pleadings  were  exactly 
the  same ;  this  bill  is  but  a  transcript  of  that 

Mr.  ^gar,  and  Mr.  Duckworth^  in  support  of  the  bill: — ^In  that  case,  the 
demurrer  admitted  the  fiicts  stated  in  the^bill;  one  fact  stated,  being,  that  the 
right  to  the  tithes  was  in  another  person,  which,  if  admitted  by  answer,  would 
entitle  the  plaintiff  to  relief.     On  that  ground  the  demurrer  was  overruled. 

Mr.  Fonblanque : — ^I'his  being  a  cross-biU,  it  ought  to  have  been  filed  in  the 
Court  of  Exchequer,  where  the  original  bill  was  filed. 

The  Vics-Chancei.lo&  : — ^There  may  be  weight  in  that  objection.  But 
have  you  not  waved  it  by  answering  part  of  the  bill  ? 

Mr.  Fonblanque : — Supposing  that,  having  answered  the  cross-bill,  we  are 
too  late  in  the  objection  as  to  its  being  filed  in  this  court,  the  question  is,  whe* 
tber  the  defendant  in  the  original  bill  is  entitled,  by  a  cross-biKl,  to  ask  a  difr* 
covery  of  the  title  of  the  plaintiff  in  the  original  bill  ?  The  plaintiff,  in  that 
bill,  is  bound  to  prove  his  right  to  tiihe ;  can  you  then,  by  a  cross-bill,  oblige 
him  to  discover  it?  The  plaintiff  does  not  pretend  an- exemption  from  tithes: 
he  must  pay  them  to  somebody.  If  different  persons  claimed  the  tithes  of 
him,  he  might  .file  a  bill  of  interpleader.  The  plaintiff  states  in  his  bill,  that 
the  defendant  has  documentary  evidence  in  his  possession.  Is  the  defendant 
to  look  through  all  his  title  deeds,  to  see  if  there  is  any  flaw  in  his  title?  Lord 
Redesdale  says,  "  In  general,  where  the  title  of  the  defendant  is  not  in  privity, 
but  inconsistent  with  the  title  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  title  under  which  he  claims  (!)"• 

The  VicE'^Chancbllor  : — Suppose  the  cross- bill  had  charged,  that  in  Jan« 
uary,  1 800,  the  defendant  conveyed  this  portion  of  the  tithes  to  A.  B. ;  must  not 
the  defendant  answer  that  allegation  ?  The  bill  here  generally  allies  that  there 
has  been  a  severance  of  the  title  to  the  tithes  from  the  rectory,  and  that  the 
defendant  has  made  a  conveyance  of  these  tithes. 

Mr.  Fonblanque: — We  should  have  had  no  objection  to  answer  such  a 
question;  but  here  the  inquiry,  as  to  the  severance,  extends  to  the  earliest 
times.  In  Parker  v.  Legk,  the  same  point  as  this  was  before  your  Honor,  on 
a  cross-bill  filed  by  another  of  the  defendants  to  the  original  bill,  and  your 
Honor  allowed  the  demurrer. 

Mr.  Agar  and  Mr.  Spence,  in  support  of  the  demurrer : — There  are  several 
defendants  to  the  original  biU,  filed  by  the  defendant  in  the  Exchequer.  Only 
three  of  them  have  filed  cross-bills.  One  of  these  cross-bills  was  filed  in 
the  Court  of  Exchequer,  and  the  demurrer  was  overruled,  on  the  ground 
stated ;  another,  Parker  v.  Leeh^  was  filed  in  this  court,  and  the  demurrer 
was  allowed  by  your  Honor ;  we  present  is  the  third  cross-bill  filed,  and  the 
propriety  of  the  demurrer  to  this  bill  is  now  to  be  considered..  If  a  rector 
files  a  bill  for  tithes,  he  is  bound,  on  a  cross-bill,  to  discover  whether  he  haa 
any  papeiti  in  his  possession  which  show  that  he  has  no  title  to  the  tithes.  In 
Strwd  V.  Decan  (2),  that  doctrine  was  laid  down  on  a  demurrer  to  a  bill  fin: 
^the  discovery  of  a  settlement.  In  Selby  v.  Selby{S\  an  ejectment  wa» 
brought,  and  a  bill  was  filed  for  a  discovery  of  the  plaintiff's  pedigree,  and 
allowed.  A  discovery  as  to  a  case  stated  for  the  opinion  of  counsel  has  beta 
compelled  (4). 

The  Vice-Chancbllob: — ^A  defendant  is  not  protected  firom  ajo&^edng  as^ 
to  his  own  adraiaaens  of  facts,  although  they  were  contained  in  a  case  stated 
by  him  fi>r  the  opinion  of  counsel. 

'    Mr.  Agar  :•— It  is  said  the  defendant  must  show  a  title  in  the  original  bill; 

but 

(1)  Redesd.  Tr.  PI.  154-5,  ed.  S.  (3>  4  Bro.  C.  C.  11. 

(t)  1  Vei.  £en.  37.  (4)  FMf  SMhopt  t.  Jl*fter«r,  2  Atk.  314. 
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but  the  answer  to  that  is,  that  he  ma^  show  a  prhnd  facie  tide,  at  the  same 
tilde  that  he  has  a  deed  in  his  possession  destructive  of  his  title.  If  a  vicar 
files  a  bill  for  tithes,  a  cross-bill  may  be  filed  for  the  discovery  of  papers  in 
his  possession,  which  may  show,  that  the  rector  is  entitled  to  the  tithes.  If,  in 
this  case,  papers  are  produced,  it  will  perliaps  appear  that  there  is  an  ex- 
emption from  tithes.  The  difficulty  the  defendant  raises  as  to  the  discovery  ^ 
of  the  deeds  in  his  possession,  raises  a  suspicion  that  he  has  papers  which 
show  he  has  no  title  to  tlie  tithes.  Where  a  title  is  in  litigation,  you  may 
always  call  for  a  discovery.  In  Gardiner  v.  Mason (})f  a  d^endant  referred 
to  a  letter  which  afiected  his  title;  and,  on  motion,  the  court  ordered  an  in- 
spection by  the  plaintiff. 

The  Vics-Chancbllor  : — I  see  by  my  note  of  the  judgment  in  the  case  of 
Parker  v.  Legh^  that  I  expressed  a  dear  opinion  that  the  defendant  was  not 
bound  to  discover  his  title,  or  to  set  forth  his  title  deeds,  or  the  contents  of 
them,  but  that  he  would  have  been  bound  to  answer  to  a  charge,  that  he  had 
conveyed  away  the  tithes.  If,  therefore,  that  bill  contained  such  a  charge,  it 
is  singular  that  this  observation  on  the  part  of  the  court  did  not  bring  it  to  the 
attention  of  counsel.  I  cannot  allow  this  demurrer :  but  let  the  defendant  be  at 
hberty  to  amend  his  demurrer,  and  to  confine  it,  if  he  pleases,  to  the  discovery 
of  dtle ;  and  let  the  pUuntifTbe  at  liberty  also  to  amend  his  bill  (2). 

Note, — It  appearing  that  there  was,  in  fact,  in  Parker  v.  Legh^  a,  charge 
that  the  defendant  had  conveyed  away  the  tithes,  it  was  agreed  £%t  the  natat 
order  should  be  made  there,  as  in  this  case* 

(1)  4  Bro.  C.  a  479.  (9)  Fide  Legk  ▼.  Glegg,  poti,  H.  1820. 

Welch  V.  Uppili,  Clerk.  ^    ^, 

[8  Moore,  331.]    I  Brod.  k  Bingh.  84.  ^"^  "' 

THIS  was  an  action  on  the  case  for  not  taking  away  five  calves  and  one  '^^  right  of  a 
lamb,  set  out  by  the  plaintifi*  for  the  defendant  as  tithes.     At  the  trial  of  ^^^^^^^ 
the  cause  before  Mr.  Justice  Bbst,  at  the  last  Assizes  at  Taunton,  it  was  ad-  and  lamU  ac- 
mitted  that  the  plaintiff  was  the  occupier  of  a  farm  at  Lamyatt,  in  the  county  crueswhenth^y 
of  Somerset,  and  that  the  defendant  was  rector  of  that  parish,  and  entitled  to  "^  ^^l^i  %, 
take  the  tithes  in  kind.     That  the  plaintiff  had  compounded  with  the  de-  Sinnot  £  let 
feodant  for  all  his  tithes,  and  that  the  composition  was  determined  by  notice  out  or  taken  un- 
at  Lady-day,  1816.     It  was  further  admitted  by  the  plaintiff,  that  twenty  til  they  have  ar- 
calves  fell  before  and  were  weaned  aft^r   Lady-day,  1816,  and  that  134  rived  ft  a  proper 
lambs  were  yeaned  previous  to  that  day,  and  weaned  afterwards,  and  that  ^j^^^L^ 
he  had  set  out  the  cadves  and  lambs  in  question,  which  were  dropped  subse- 
quently to  the  termination  of  the  composition.     For  the  defendant,  it  was 
insisted  that  he  was  entitled  to  the  tithes  of  those  calves  and  lambs,  which 
fdl  previously  to  Lady-day,  1816,  and  became  weanable  afterwards,  and  that 
they  ought  to  have  been  included  in  the  tithe-account   rendered  by  the 
plaintiff  after  the  composition  ended.     The  learned  judge  was  of  opinion  that 
the  tithes  of  calves  and  lambs  were  due  at  the  time  thev  were  dropped,  and 
not  when  they  became  weanable,  and  consequently  that  those  dropped  before 
Lady-day,  1816,  were  covered  by  the  composition.     The  jury  accordingly, 
found  a  verdict  for  the  plainti£f^  damages  5L  ;  but  leave  was  given  the  defend- 
ant to  move  to  enter  a  nonsuit,  in  case  the  court  should  be  of  opinion  that 
the  auction  was  not  maintainable. 

Mr.  Serjeant  Pell,  on  a  former  day  in  this  term,  had  accordingly  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit  entered,  and  cited 
the  cases  of  Cro/t  v.  Blake  (1),  Trott  v.  Rudd  (2),  Heaion  v.  Regal  (3), 
Bedford  v.  Sati^ll  (4),  and  Reignolds  v.  Vincent  (5),  as  being  applicable  to 
this  point« 

Mr.  Serjt,  Lens  now  shewed  cause,  and  observed,  that  there  was  a  distinc- 
tion 

(1)  Ants^  voL  1,  p.  527.  409.  ^ate,  toL  1,  p.  776. 

(9)  4  Wood's  Tithe  Cases,  11.  (4)  Posty  Add. 

(S)  3  Bum's  Eceledastlcal  Law,  7th  edit  (5}  Bunbury,  ISS.    Jnts,  toL  1,  p.  7M. 
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1819.'  t ion  to  be  drawn  between  the  time  when  ^▼es^abd  kmbr  became  tiiYieabfip, 
wt^i.m  and  Ytheti  l^e  nght  to  take  them  accrued. '  It  is  quite  eleartbat  tiiid  right:  to 
take  them'ia  when  they  become  weanafole,  and  not  before*;  and  f^  Yds  b^eki 
he)d»  in  the  case  of  Croft  v.  Blake^  that  a  custom  to  tithekmbs  on  St.  Mark'd' 
day/  being  the  26th  of  April,  was  unreasonable  and  void  ;  bat  in  this  case  the 
question  does  not  depend  at  what  period  they  may  be  removed,  but  when  th& 
right  of  the  rector  attaches*  There  is  no  express  authority  as  to  this  point, 
although  thcf  e  have  been  several  decisions  as  to  when  they  are  removable. 
The  case  which  bears  the  nearest  resemblance  to  the  present  is  that  of  Boys^v. 
Ellis  {l)i  wheresa  question  arose  Aether  the  tithing  of  lambs  was  fraudu- 
leiit ;  and»  in  a  note  by  the  reporter  in  that  case,  he  said,  ^'  there  was  no  de^' 
mand  of  tithe  pro  m^;  and  he  doubted  whether,  if  there  had,  it  could  have 
been  decreed;  for  the  tithe  of  lambs  mnst  be  paid  where  they  fen,  and  Is 
not  &  ditiHible  thing,  as  wool  is."  The  taking  tithe  of  lambs,  therefore,  does 
not  depeU^op  Mien  dley  are  dropped,  hut  when  they  are  capable  of  maintam-* 
ing  themselves,  and  living  without  the  ewe.  The  tithe  of  calves  and  kmb^' 
may  be-aasimikted  'to  ^at  of  corn^  lorsB  the  one,  the  right  of  the  rector 
accrues  ifrdiA- the  sevdraneef  and. iris 43ot  tidieable  until  bounds  and  in  the 
other  the  Tight  attache  at  the  ^monient  they  <  are  dropped,  bnt  they  do  not 
become  sulgeGt  to  tithe,  /until  thely  maj^r  be  retoioved  from  th^ir  dams  With 
safety*  or  when  the  occupieff  weans  his  town* 

Mr.  finjt«  Pellvtmli  Mr.:Serjt;'  C/opky^  in  support  of  the  rule,  observed 
that»  although  this  was  a  very  ineterial  question,  no  case  had  been  decided' 
either  in  codcurretice  wish  or  against  -the  doctrine  contendird  for,  viz.  to  de* 
te^mine  -  whBther  the  right  of  the  rector  hy-take' tithe  of  calves  ^d  lambs  ac-' 
crues  when  t&e  animals  were  dropped  or:  when  thay  became  weanable ;   that 
no  inference  >conld  be  drawn  on  this  point  from  the  case  oi  Boyi  v.  ElUsy  as 
it  waa  determined  solely  on  a  question  of  fraud.     The  case  of  Nen^an  v. 
Morgani^i)  does  not  laydown  so  extensile  a  principle 'as  that  the'righf  to' 
tithe  attaehes  Wben  the  corn  is  severed  fVom  the  ground ;  fbr  the  questibri 
there  was  as  to  "when  grass  was  titheable,  and  whether  the  farmer 'was; cokW-^^- 
pellable  to  scatter  it  after  it  was  cut,  in  the  course  of  the  process  of  mafktng  i^ 
mto  bay,  or  wheth^  it  could  be  claimed  from  the  swarth  in  grass-eodts,  rtti^ 
mediatdly  on  its  severance :  and  it  was  there  determined,  ^t  it  was  neccfs^* 
sary  to  ted  it  b^ore  it  was  titheable^  it  seente,  therefore,  that  tbe  iigbt  to^ 
take  hay  does  not  take,  place  instantly  on  its  being  severed,  but  af^it'hair 
undergone  a  certain  process.     So,  by  the  case  of  Croft  v.  Blake^  lambi^caMinot 
be  tithe^blcf  till  a  certain  time  ;  and  St.  Mark's  day,  which  M»k>ii  th^  S;it» 
of  April,  has  been  held  too  early  aperi^  for  dus  purpose.     [Mr;  JiibtWii^ 
Paeic^ — In  that  case  it  was  said  that  a  custom  to  set  forth  tithe  kmbs  bn'thai' 
day  was  void,  which  therefore  shews  that  they  were  titheable  before.]^ '  Thijy' 
can  only  be^titheable  when  they  can  sustain  themselves  withbut  tfa^  dJtbs^ 
and  not,  before.      In  Kenyon  v.  West  (d),  which  was  a  question' m^  to  tfc^' 
tithe  of  a  single  calf,  the  dourt  were  of  opinion  that  it  wns  titbcablb,  aiAd>  ^thk^ 
a  tenth  part  of  the  value  thereof,  when  taken  from  the  cbv  to  b^  ^oM  ^ 
-killed,  ought  to  be  paid  in  lieu  of  tithe.    In  the  case  of  Bedford  i?.  S<Mhltii  (iJJ*  ■ 
Chief  Baron  £t&£  says»  "As  to  tithing  lambs  on  St.  Mark's  day,  i'ddti^r 
think  the  usage  only  is  necessary  to  establish  a  custom,  but  the  'rea^obabld^ 
ness  is  likewise  material.     If  it  is  irtipracticable;  that  ougbt  to  decide  ^hi^ 
the  usage.   .  If  the  larajbs  are  of  no  value;  oi;  not  of  a  proper  vnlife  on  6ltl 
Mark's  day,  the  custodi  isnnreasonable*     In  Comyns's  Digest  (5),  iris  Isidi 
down,  that,  by  a  canon  made  iii  the  year  1306,  incerti  iemporiSf  agm^  i^itkHf 
puUi,  equini,  et  alii  foetus  decimakst  deqimeniUr  hahitattone  ad  hca-^i  wt^ 
triuniur  ct  oritmtur»     The  tithes?  of  calves  and  lamba^  therefore,  cannot  bfe 
claimed  when  they  are  dropped,  bat  after  they  are  fed  and  nourished*     If  ^ 
proposition  contended  for  by  the  pla^tiff  be  right*  the^lamban^y  be  taken  by 

the 


\ 


1)  Btinbury,  13^.  Jnte]  voL  1,  p.  ft3,  (4)  Post,  Add!  '  "^ 

^)  1  Camp.  305.  lOEiist,  5.  An9t,  p.  5S5.  (5)  DiimM.  H.  6. 

3)  Jn$€,  vol.  J^  p.  S82.  y 
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*  the  rectos  dit  intCant  tbef  ^fe-^ro^^d^' moA  i  ctmverso  ih^  ornier  mcy  iiiMst 
OD  bis  ttking  them  immediately.  Tbe  langtts^>  throughout  the  vtho\e  of  tlie 
QMee  wUck  hare  been  deteraiaed  on  this  eii^ecc,  is  cleat  and  explicit^  for, 
if  tiie  tithe- vfert  taken  j^rbentheanimali  !^ere  dropped,  it  would  not  only  be 
^>>^lyHijurious  to  the  mother^  but  the  young  themselves  would  prove-oCno 
benefit  to  either  of  die  parties ;  the  right  to  take  them,  tberefi>re»  xa»  only 
acorue  when  they  become  weanaUe.  In  the  case  of  lAalerv.  Fotf  (1)»  a  cus- 
tom thai  such  Iambs  as  were  able  to  subsist  without  the  ewes  on  St..  Mark's 
day  should  be  tithed  \  and  that  suoh  kmbs  as  were  not  aUe  to  subsist  without 
the  ewes  on  that  day,  should  be  tidied  when  they  were^  was  good:  imless, 
therefore,  they  were  fit  to  be  weaned,  the  custom  would  have  been  bad.  On 
all  the  authorities,  therefore  (2),  the  time  of  tithing  lambs  is  when  they  are 
fit  to  live  without  their  dams,  and  can  thrive  on  such  ibod  aa  the>  dam*  lives 
on,  and  when  die  docnpier  weans  hia  own  lambs,  and  not  before.  Tkd'  right 
to  tithe,  therefore,  does  not  onginate  befove  they  are  weanaUe^<  atid  .the- do* 
^endaat  19  entkled  to  recover.  ' 

-.  Lord  Chief  Justice  Dallas.-^I  am  oleatly  of  opinion  that  the<96oeai^  right 
to.th^  tithe  of  calves  and  lambs  accrues  when  they  are  dropped,  amltliat  they, 
are  not  titfaeable  until  they  can  be  weauedv  mkI  are  capable  of  Kting  without 
their  dams.  -  It  has-  be(m>  said -that  diene  has  ^been  no  express  authority'  to 
ahew  when  the  rector's  tide  accrues;  but  the  principle  laid  down  m  all: the 
cases  goes  to  shew  that  the  right  to  titbe  accrqes  where  chaadiitlala  ihfl;  This 
principle  may  be  applied  generally  to  every  dc8oripdoi>  of  tithes  ;  for  instance, 
the  xittiQ  of  com  vests  in  the  rector  when  severed  frtei  tbe  land)  bat  it  is  not 
titheabk  until  it  has  undergone  a  sobseciuent  process :  theve  is;'  thereibre,  a 
distinction  to  be  drawn  between  the  article  when  severed,  and  the  inCKviduai 
article  when  taken.  Every  produce  of  the  land  vosts  in  die  rectona  right  to 
tidie  on  its  severance  ;  but  it  is  not  dtheable  until  it  is  set  out^  66,  n  the 
case  of  Net9nan  v.  Morgan  (8),  which  was  a  question  when  grate  WjusJtithi^o 
able^  it  was  held,  at  the  common  law,  it  could  not  be  considered  fae^nntil' it 
Iiadr  been  tedded,  in  die  course  of  tbe  process  of  making  it  mtovhay  V'  asuL  Lord 
ELLjBN^soaouoa,  in  delivering  his  judgment  ther^,  said,  *Mhe  rule  is  fbr  the 
rector  to  take  his  tenth  part  in  that  first  convenient  stage  of  the  process,  when 
the  subject  matter  may  be  equally  divided :  "  and  he  there  distiaguidhes  b&* 
tsveen  the  ghiss  when  it  is  cut  down  and  when  it  becomes  ddieable-:  indeed, 
aU  the«ases  on  the  subject  of  uthes  point  to  the  same  disdnctMui,  namely, 
Mfhm  they  become  due,  and  when  they  are  payable.  The  «aoe  of '-^oyr  v« 
£iU9  (4)  is  precisely  in  point,  and  not  to  be  distinguished  from  tbe  present  : 
a^  it;  ^as  there  said  that  the  tithe  of  lambs  must  be  paid  where  they  iill|  not 
beii^  divisible  as  wool  is.  I  therefore  think  that  the  verdict  fomod  foriihe 
plainriflT  was  perfectly  right 

'Mr.  Justice  Park. — ^When  this  case  was  first  mentioned,  I  entertained  no 
dfiuhL ;  but,  in  consequence  of  my  brother  PeWs  having  statiied  tlut  the  question 
wafl  not  only  new,  but  of  considerable  importance,  I  most  carefttUy  examined 
ali  tile  cases;  and,  in  the  result,  my.  former  opinion  has  been  most  clearly 
aiuhdtiaed  and  supiwrted ;  and  I  therefore  perfecdy  concur  with  my  Lord 
v3iieC»  Justice.  -  Hie  general  principle  of  tithing  is,  that  the  tenant  or  occupier 
oftdnd  ahaU  act  for  tbe  parson's  benefit  as  he  would  for  his  own;  and  it  was 
soatftlied  by  Mri  Justice  Ls  Blavo,  in  the  case  of  Newman  v.  Morgan  (6). 
The  word  titheable  is  very  properly  used  to  shew  the  period  when  the  tenant 
hoaidooe  that  whiek  laky  be  equally  beneficial  for  the  person  as  himself. 
Qlbor  case»  are^  by  analogy,  applkable  to  the  present :  for  instance,  corn 
b^SOMs  tithehhle  after  it  has  been  properly  divided  and  set  out,  and  grass 
a^i^itJiM  been. cut  and  undergone  the  subsequent  process  of  making  into 
h^  i  land  this  disdnotion  runs  through  .all  the  cases.  Althoiurh  Boys  v.  EUu 
TB9^hii»  4tfti^)giiifhahlefmm  tbe  preaent^um  the  geouiid  of  frauds  sdU  it  was 
^*ic?         -  there 

(1)  Ante,  ToL  1,  p.  654.  6lg,      ... 

(2)  See  Toller  on  TithtB^i{e4kl^l.  ^, 
(8>  10  Esjt,  5.  AiiUf  p.  565. 
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(4)  .Banbury,  139*  AnUf  rol..  1>  p.  793.. 
{^}  10 J2;Mt,  la.  AvUi  p.  565. 


966  TITHE  C<&8BS: 

1^A^«        shion  was  sufficient;  for,  in  pointrof  fact,*  tbeindtioe  was  for.  much  more  diaa 
^^^        Iuilf4i  year>  a»  tli0  tithes  jmiuid  noibe agani  paysbk  tfll  a  oonsiderttbly  ionger 
B^^Y.  •       ^^  '  This  question  of  ODtice,  (said  his  Lordship)  has  beenr  decided  ft-e<fuent- 
^^r^^H^  ^  V»  c^  no'one  has  erer  been  iftdioed  to  eictend  the  period  required.  T^  on- 
ly object  of  notice  is$-  that  it. should  be  so  far  adapted  to  die  fimner'soonveni- 
enoo  as  that*he.nii|^  not  be  takstnihr  surprise/    Besides^  the  sai»e  objeciioii 
applies  to  tins  composition  as  pleacled,  as  was  urged  against  it  as  a  nmdut^ 
A^eomposidon  cm  no  iiciore.be  laid  in  thoalternaiiive  (iban  a  foodutf  and  per- 
haps it  iaev^Q  more  Objectionable  inacoasposition,  which  is  a  defence  of  move 
neeent  oiJgin)«iBnd.dierefbre.fmich  less  sobject  to  dotibt.  '  The  plainttffiB  con- 
sequenidyientilledi  to  a^decvee  £(ir  an  account  of  :tiie< tithes  of '  all  the  titheabie 
nkttew  ideoiaiidadihy  the  inUftmefodmg  <te  tk^ 

)•,!-:  '  I   .    '  •  "--i'        '  Account  "decreed^ 

ioHisfi[{Osdshipnfter«fad[s«bkerTed  osi  the  point'of  the  not»ee,  that asthia 
^hsfimcenraBrinrrfiietia  oaaoof  nBislailDex>fjpayment  allogecher  of  tithes  inkuid 
as'itediaadedj  ^watting  up  m'tiwimi  h\vna  analogous  wish  •that  of  a  tenant 
eoBtestfnf^ithe  ngbt  tof  :his  landlosd)  in  -which  case  he  is  not  entitled  to  notice, 
asii6vtiul4>teincaDitesbtwith  snehi«id0f^c^- 

Mf^\^      ^■":  \  '-^  '••  ,K'69'Gdo:8.  1819.    C:P.  ' 

I  '^o^ocTt  Clerk,  7.  Major.    £3  Motors  fjl7 J  1  JJrod-  &  Biogh.  4. 

In anaction for  CTpMiStivvtas «» taction Jdf>debt on  thb  Statute  it&r.d  Ed.  9,  c.  14$» «.  1> ibv  not 
not letdng oat  ^ ,  aBttini^oMt  tidieB^^At  the tciat  ($f^ tbo  came  befbi^  Mr.  Jiistioe  dt^r,  at 
the  d^^t  dihlastaBsints^as  TiUmton,  it^mewMd'thMtbej^n^iFwaS'the'rector  of  «ta^ 
bad  been  under  ^.FifiaqnjiiHi  lAd  t|atpi?viomy'to  Ihe  oMnineH<ettient«f  the|ifresentr.acliioii, 
«  pecuniary       fta  de&idnnl^had  bsan  ubder  a  peduniary  composition  wMi  hhn  fttr  all  big 


^^^^kin     fio^V«(i^thd  oii}y!iqiiestiott  waa^  wbssher  (liai7<eompokitiM  had'^bci0n>4letaiiu 
tiff,  H  wu  hold-  >tttiedi'4^BhBte  wBSind  eaidoace  of  its ^detaimintftion,'  ^iitfer  liy  agmMinairf H>r 
en,'  that  parol     nbtitisi^'  biit  the/pfauttSiC^  m^^nder 'I0  ^shew  that  ^  he  had  ^a  right  to=  i^scdvei^  diiir 
evidence  of  ihe   tiAia^trisBV  wsthottt  a  notico  ih^  Writings  dtlled  a  ^(Htnes^j  Wh6  mky^«d  that  Iba 
^itoted  tk^^"  ^®^®"*^^^  ^^  *  conversation  with  him,  stated,  as  a  reason  of  hiS  reAisst4b>|«.y 
herefuaedto       ^le^iih^  ^Xhatlis'ioas  cisrtaiil  thtfre  was  a  fitoilM  in' th^(iat4^bi'«aid%ha&he 
pay  dthes,  be-    was  not,. therefore,  bound  to-^set  them  out;  and  he  also  denied  the  plaintMPV 
cause  there  waa  |!ightitdrted£fir(tlBBns-/f:  whenrit  was  objected  for  ike  deAttdbift,  th^t  idthbiiyiihe 
*  "^  '"^^    had  tiieriN%;4eai0d  the  pUintiff's  t^t,  still  that  a  tiotibe '  wns  abs^ta^  hoc. 
^H^Aeil^ore^    ecarfar^Ttto  dataamiae  the  composition.:   The  learned  judge,  howtsvinr)  '#air«f« 
not  bound  to  set  efninar  thatr««2d)^.Awab«f  the  plaintiif's  title  was  saffioioMf  ^Uut  a^mcr  <ti^ 
them  out;  and    Will  ^Ltad  anoir  akitbovity,  itt  anpport  of  the  objection,  und  as  fae^tht^lf^ttit  tUKsil 
denying  the       ^,  nflvrt^cnH^  he>f68erved  the  qaeation  for  fltfe  oonsideiMlon  of  ^ho^Diftt  WkSA. 
totlSfti'ih^    jnrJi«Wodit^ly>ifinind.iB  veidict  for  the  pl4«Mii&>    •  -         -  '    •  ^  •      1..  Uoa 
was  sufficient'  to      ^^ •  Ser^t.  FM now  movjed  for  a  new  trial,^ on  thealMWe dbj^ettOnl'Sttl,  '^>^ 
determine  such       The  court  were  clearly  of  opinion^'  thatidfe  vefosat  of  th4  deftlndSKt^  te^^y»  - 
composition,       and  the  reasons  he  had  assigned  for  so  doing,  weroqsAte'ii»eonfti$teilt  >»iii&he . 
&rti^t^^e.  «:M>4^t»b,-aiidm«»of<{km 


The  court 
not,  on 


•^'•■-  ■  • '  '■■■     E.^.'O^di'ij:  1819. •'scacc.':' ;'•";.••■  •:'::'■';" 

^  3.  i>r. j^..  .i.  -.''•  "  r  5%»  y*'J?^lWKW*.VTt!7,FriiccsB8()5uJ,,.-  .t  „•!.•   v.  !,,.  n 

irt win    if^iilfiHisKMd^^hat fhe 4»fntAm h M»^^{stfWth ^^as W udit fenr ^iMie^ 
a  biUfor  ^-M indfAtfheot4tmiirW  ]^mAi4o  tcad  l:eaV<y'hi)tbohandi^  of  hisi^et^ih^c^- 
^^  P'^^'f  -itiMBit ^^MkP«UMl  k^t^by  4>  fcimiet' J^«cr6i»  of  (ibe'pai>kh,i¥eiiftfAi^  to^ thb 4Mtk 
documJn^     ^^  ^0  pari8h,iiAieH^inf«Pe^Mait0ti)  t»wt*r,'<6i':«ii«iody^f^t]i0dellftidiihccci  ')>^ 

evidence,  order       H^ifXROioftfaVhe^llfiMdddililMmolAMk^OBr  flO  kdmission  in  the  defendant's 

a  tithe-book  of   answer,  that  the  book  now  required  to  be  produced,  y^aiA  in  the  custody  of  the. 
a  former  rector,  A^far^A^^t'a 

admittedtohav^  :'Kni.i(v  '.  ^     '->  defendants 

been  in  the  possession  of  the  defendant's  attorney,  to  be  produced,  unless  it  clearly  appear  from  ndiaissionsfm' 
the  answer  that  it  would  assist  the  plaintiff's  case;  and  a  motion  for  such  purpose  was  therefore  refused* 
but  without  costs,  there,  being  sdme  colour  for  the  application. . 


'. 
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difeDd«M''S'  efttorney,  anid  voklod  4o  ljh»  WMxt  iq  ksuct^  aod  iduub  al  would  fiif  •        1%  i^* 

(viUoli  ¥raB  in.  mbs^ot  U>  ^a  ioD^ri^cgatory^  Fbetber  the  .book  ma  not  in  the       ^at^it^^, 

c«atody>of  the  defendoati'ii^d  whe<£ttr^ki  aithstabOe)  it  would  not  appear 

tfaore&om/  tfaol.tiie  pretended «Kx(i4f  was iafactonlyarpart of  a^generaliconw 

potHioov  ooMitiibutory^tiniaigst  fche.wholepfurkh)».makii^^o&«dhnksaon. 

*''  Mm.  (the  defendant)  hath  l^en  infarmedf  &€»  that «  certain  book  rdatingttp 

the  :tllbe6  of  the  paiaah  ofRomaUkiik,  whioh  was  kept,  by  I>r..B«oweiUi»^whb 

was  fbrinerly  reclov  oi  the  said:  pavishy^iwaa  prodooeid  by  the  defettdant'srattor- 

nofi  biAlnot  by  tfaei  defeadaiit,at*  the  itrial/in- the  said.  axsnoAedbillrand  texner 

atMlwerB  of  the  defendant  il9efttieNu»dt  and  Ibat^it  .waaso'pradaaed.Mhf.'the 

view  of  piwiag  that  the. ffKWiM(i»r  Alvsicna  citaliamftTy  paytt^nfaolL twtf TeahiL- 

linga-  and.'ninep«)uQe  in  and  by  the  former  answers  of  the  defendant  in^sted 

upoiMritfajrevpeot  toiihe  faatnoitbndftcaBed-Doe  Pakf  mfthitLBbaaj^tiddof 

tedefeodant,;  waa>»foc4aiid^alid<ffi0dMty'i<Qn  aoeiBntjcii8tdinav^fayiiiab«^ 

mmemg  tithe  of  agistiaeii^iaAd  4d^prffididtkbe8;inas8pectvctf  thelnHdtflr^ 

OK.lwdsf"'  apd  he  .d^ed;.tb8A.  the  ibook  yfeni'jdsietrevihiid  lU^ea-inrbbpeatet- 

sion.     In  a  subsequent  part  (^>d»eilaa8il»r<  the 'dcfiBBdaiit.MaU«kLfix.dH&ihtt 

had  been  informed  and  believed,  thatihere  were  in  the  said  book  entries  of 

divers 

sums  amoi 

bul^th^^ 

fcftMrihnr  iqri4ted.thatlthe-jrjdidit|i»of  d>&  fiiodtf<iididiiiDt')dcpeBd/4ip*M!in 

od^  pkymeat»^6yf\$3a^0lk^Ti^putL  ofiJtlle»  pai«ak4i-I/poa^t»e  fnsalfBi^/vm 

snbfmttedf  to.  the-QQVurt'lhal^.Ule  plaHaliff.WM<eiftitledi(tQr>the;  piodnttnuofl  dib 

bc«ik'by:the.defeiidAnt,  the>|w?ftwti(i^<crfhisitliasnflylpcMajp  kaiipfflBiimiluii»lari4 

thiUAioAabs^ueNkt  adniasiisfta  in  theiaAiwea^iahcavol'4hattbe.bfi»tt):cai]guMid 
waHeniifaitoHrable  to  tlie.plMntiff's  case.*  And  it  was  nnthev  otmaphdedj^thai 
fith  bookjitself  was  n^ti  .&oni  tlm  iiaUi9e>of it^  dnefa  a  doenniipfett  Ifad  de^huda 
tad  jima  jentjud^  ip.  thOiexeliMhre  posa^sasiin  of»  or  tortgi^e JiUevidnberoiUiii 
^nib^fcalfonly*  •    »*     ^-i  ,'•  ;j  ■ .- ';:.'i» 

-Ki^iwaljiwaa  ^'l|»ee,QppfMied  the  .moiioa^  but  the^couottdidiiiot'  xfitfih^Abf 

^^riH^iJ^liPrCaw  Ei(aoil»-rThia  bookis  part  of'thftd^fieadiBntjarje^ideKiaKlf 
si«d  mifftkJi  dear  that  you  bUve  no  rig^t  to  eaU  uponiyoor  •o|>pehtaSitin  diii 
mqrrlP  eoipoaa  hi»  case  to.his  adversary.  It  woiddbe  imniiig'h  widoiftaot 
Iftipeigw^  ^  BesideSf-you  most'Shf  w  in  all  oases  o£  an  ap|mcalaoin?finr  pgadnyi 
taon  of'  {MipatSy  that  they  would  be  evidence  making' in  yotirifinvouc:  land  tint 
mW'  vb^  .^^ifn  by.adfftimB»na  iurtfae  defendant's  answer.  >? Nosf  hBrew^nmiia 
nothing  like  an  admission  eve*  UAdev  the  **  if^'*  that  theiboakyiwhenupiodaof 
ed.  wt^daasiat the^plaintiff'sioase*  ./    .  -       ,    " .  *  .  \l' 

./fiGherQ(W<^;i^^e£MDe'refeu^lhe»ppUcatiox^  /   •       >     ^ 

>rj:M9l«<  tto».ap]^liedfe«cost8»  whid3t  -i 

'  ^n^iS^9W^ re((i%ed ft^The  Chief Banm^vuig^as^iheoreaaQn Ihat  the;sp|^Ha# 
tioji;»^lfMl>^¥lk;lfithout  some  colour ;  for  although  the  court  would  not  compel 

a  defendant  on  a  bill  for  discovery  io^iisclose  his  evidence ;  yet  it  was  also  a 
•rule,  that,  when  the  pliuntiff^could^shjew^thatt^e^defendant  was  in' possession 
of  evidence  which  njight  serve  him  if  produced,  it  would  l>e  against  conscience 

to  allow  him  to  wiA>h61difr>^1iat^re'ithfkd  'been  sheWa  that  the  defendant 

(^ofHl^sfA  arb^^jCferrtbe  po$$^o{|  qf  ^M^i;^.[vraft*  iuider^AeL^?faiti^|f 
.  ted  hyi^ibMi»^nmt0<!wii^fm^^mwsi  tOcgyM«^4)MPpUoatii«.<   '  <.  .|  .it  t 

(1)  6  Vet.  281.  (S)  1  Mer.  123. 
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1819 
v^^^y..^  IB.  89  Geo.  8.  1819^    In  Oknt. 

^  ^  (?%^  V.  tegh.    [4  Madd.  193.3 

On  a  ?>^  beW  A  BILL  was  fildd  in  tlie  CWt  of  Escheqtier  by  the  4efeiid«it  agHUtt  4tf 
Stqu«for  "  -^  plaintiff,  for  litfaos;  upon  which  die  defendant  filed  a  cro0».biU  ia  dM 
tithes,  the  de-  Covfrt  of  Chancery,  for  m  discovery  of  the  plaiiitiff*s  title  to  the  tithes.  To 
fendant  filed  a  this,  hitter  biH,  the  defendaoc  put  in  a&  answer  as  to  peirtof  the  biU^  and  a  dtn 
c^^^cw^  mtfrer  as  to  the  rest,  and  the  demurrer  came  on  now  to  beaigned^  The  kt* 
em,  for  a  a^"  qniries  made  by  the  eross-bill,  which  wem  demurred  to^  ate  stated  m  tbt 
GOTeryofthe      demuTTeri  whiofa  was  as  fbllows: 

plaintiff's  tiUe  ^*  As  to  SO  mucfa  of  the  said  bill  as  sed^s  that  this  defendant  may 
^  d^\^i£^'  ^  ^^  ^^'^  whether  the  defendant  has  not  now,  or  had  not  lately,  or  at 
he  had  n^^n-  ^^  ^^^  tkmet  Or  time^  and  when  last,  and  when  4n  particttlar,  in  lus 
▼eyed  them  sioB,  imstody,  or  poweT,  divers  or  some  and  what  conveyanoes  ot  oonveyaiiee« 
away;  and  on  dseds.or  deed,  instruments  or  instrument,  wills  or  will,  ot  copies  or  a  copy 
doniiner  it  was  cf  ^prilb  or  a  will,  papers  and  writings  or  writing,  by  whi<di  he  this  de* 
^fen^t  wM  ^^dan|»  or  the  persons  or  person  fer  the  time  being  seised  of  or  weH  entitled 
not  entitled  to  a  f 0  A^  eiu4  inspropriate  rectory  or  parsonage  ^Presbuiy,  eonveyed  or  meant  w 
discovery  of  the  in^^dad  to  cotivey  OT  to  pass  to  some  or  other  and  what  person  or  persoMall 
plaintiff's  title  ct  «ome  fpud  wh^jfc  part  of  the  tithes  ^  hay,  clover  or  other  grasses^  of  end  m 
to  <]^^^»>      t^  $9id  parish  of  Presbury  »nd  the  titheable  places  therein,  or  some  p«r€  or 

out  was  entiUea         ^^  ^i  i»  »  »      .  *_     ...t  '  ■  ^_  •    .^. 

to  a  ^corery  P^9^  th^ee^  or  Some  ntoatue^  or  modw  an  oempesitioBi  or  other  eompositma 
whether  he  had  fov  the  lest^itteiitiooed  tithes,  or  for  some  and  which  of  them>  ^  seme  and' 
conveyed  them  whsA  part  or  parts  Aei^of, .  and  particulyrly  the  tithee  demanded  by  the  said 
^^'^^^^^^^jl  bai.  oi  4ip9^i^  or  some  «nd  what  past  or  parts  theKeqft  or  whethes  thin 
whet^r acxote-  def«KlaiM^,does  -act  know,  or  bdieve  or  suspect,: or  has  not siMne  aadhwAiiit 
biu  can  be  filed  reasqn  to  know,  or  believe  or  suspect,  where  such  conveyanoes  or  eoofveyanoe^ 
in  the  Court  of  djB^  OT  deed»  instruments  or  instrument,  wiUe  or  will,  copies  er  edpy  of  witte 
fli^ridnidr^r  ^  ^'^*  papeM»  saemonulduas  and  writings  or  writing,  or  some  and  vhieh  of 
is  iir  tiSe°Coiirt  ^ni»  SOW  are  pr  iS)  oor  ktely  or  bt  some  time  and  when  in  particular  were  or 
of  Exchequer;  ^es,  or  how  Otherwise  :-^\Vhether  this  defendant  has  not  in  -his  possession  or 
but  the  defend-  ppwer  di^em  or  some  and  what  conveyances  or  convevancei  deeds  ot-^  deed, 
^^  ^Ywt^f  "^^^^^^^^^  ^  ^"  instrument,  wills  or  will,  copes  of  wius  or  of  a  willj  papecsand 
the^MU,^^  wcitings  or  wrftJAg,  by  which  he  this  defendant,  or  some  and  which  of  those 
considered  as  peiwme  through  whom  hs  claims  to  be  seised  of  or  well  entitled  to  the  said 
precluded  from  rectoi^  OT  parsonage,  claims  or  claimed  to  be  entitled  to  the  said  rectory  or 
I^^  ^  ^  parsoMgn  impi«9priate>  and  to  the  tithes  demanded  by  his  said  bill,  or  someand 
jecaoo*  ^^  ol  them ;  or  whether  this  defendant  dees  not  know,  «r  believe  or  s^qpee^, 

or  .jipaa-no^some  and  what  reason  to  knowi  w  believe  ev  siispecf^  whose  erin^ 
whpae.possession  or  power  the  same/  or  some  md  which  of  the»^  are  or  isf  or 
lat^  or.  at  somd  and  what  time,  or  when  last  were,  or  ws^i;  and  w^ed^s>yr 
suflb^  flotiveyances  or  conveyance^  deeds  or  deed,  instruasenfto  (»r  in(||K»K|tfi^. 
wjUk  or  wil^  copies  or  copy  of  wUls  or  a  will,  abstract  or  abstee^  psgpem  v^A 
witif^t  or  eorae  or  one  and  which  of  them  it  does  not  appear  < — Wfaef|«r  ii 
is  Hot  the  truth,  that  the  tithsn  demanded  by  this  defendant  by  the  saUt.M^^ 
for  the  hoids  belonging  to  or  occupied  by  the  smd  plaintiff  m  the  townthip^^/ 
Chekfbrd,  Rainow,  Bosleyi  Otd  Withingtoo>  and  Lower  WkhingtoOi  Of^iA  tfOiSft 
so^whidi  of  them,  or  some  and  what  p»rts  of  part  of  such  tithes,  were  ooir 
pnrehased  by,  or  well  and  sufficiently  m  compete^tly.  conveyed  to  the  sevlei«d 
pessoiss  through  whom  this  defendant  derives  his  title  to  the  said  impromJiiii^  • 
rectory  or  parsonage,  or  Aat  this  deifendant  is  not  now  srised  of  or  wall  enij^. 
tied  to  the  said  impropriate  rectory  or  parsonage,  or  of  or  to  die  said  tidiea 
claimed  by  him  by  his  said  bill,  or  af  or  to  some  and  what  part  thcsreDf,  or  of 
or  to  any  ^ihkIhs  ct  eompositioa  ia  lieu  thereof,,  or  of  or  to  some  and  what  part 
thereof,  ox  how  otherwise: — Whether  in  sefveral  or  some  one.aod  which  of  the 
deeds,  writings,  or  instruments,  which  purport  to  be  c^vreyancet  or  aseuranoea' 
of  the  tithes  claimed  by  this  defendant  in  die  said  parish  of  Presbury,.  or  some , 
part  thereof,  the  tithes  claimed  by  this  defendant  by  the  wd  bill,  oisoJneiWd 
what  part  thereof,  are  not  meutioned,  or  are  not  conveyed  to  lUs  defimjant 
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Riduffd  Legh,  or  to  the  penoo  or  persons  under  whom  he  ebdmi  the 
impropriate  rectory,  or  hoir  oAerwisst^-^Wliethai'  the  eald  tithes  churned  by 
die  said  bill,  or  some  and  what  part  thereof,  are  not  therein,  or  in  some  and 
which  of  them  omitted,  or  reserved  or  conveyed  to  some  other  person  or  per« 
sons  thaii  this  d«fendant,  or  the  person  or  persons  under  yfhom  this  defeildaat 
daime  the  same,  or  how  otherwise  e — ^That  this  defendant  may  set  forth  a  flill 
aacl  true  list  or  schedule  of  all  and  every  the  said  several  conveyances  and 
conveyance,  deeds  and  detd^  instruments  and  instrument,  wills  and  will,  copies 
and  e«py  of  wills  and  a  will,  abstnots  and  abstract,  papers  and  writings,  and 
the  nMnes  of  the  parties  thereto,  and  the  dates  and  short  and  miiterial  con^ 
tents  thereof: — ^That  this  defendant  may  set  forth  a  fuU  and  true  account  or 
descflpfion  and  p«rti<hidar  of  sdl  the  tidies  which  were  isonveyed  and  passed,  or 
wbieh  wcfrs  intended  to  be  eonTsyed  or  to  pass  by  earfl  of  eudi  severe  deeAs 
or  deed,  instraraeiits  or  instrument,  wiBs  or  wiH,  and  waitings  mr  Writing,  Ih* 
the  words  and  figures  thereof;  And  in  whidi  of  such  deeds  or  deed,  instrn* 
menta  or  instrument,  wSls  or  will,  and  writings  or  writinfl^  the  tkhes  demanded 
by  thn  defendant  by  the  said  biU,  er  any  pttrts  or  part  el  sueh  titheSi  are  or  lis 
mentMHied  or  com^iised,  and  in  which  of  them  such  tithes  andeaeh  and  every 
part  'thereof,  or  some  and  what  parts  or  port  thnreof,  are  aii  ie  net  mentioned  or 
comprised,  or  are  oris  omitted,  or  are  er  is  resenred  or  conveyed  to  some  per^ 
son  ot  persons,  and  whom  l^namer^^Wbether  this  defendant  ought  not  tO' 
set  ftirth  such  sevetisl  particnters ;  and  if  noty  why  not  :-^Whether  he  dobs  noe, 
and  why,  refuse  so  to  do: — ^Whether  for  some  and  What  short  time  previetks 
to  the  6th  day  of  August,  15f  9,  or  at  some  other  and  #faat  time'  Sir  George 
Calrerk^F,  knt.  Oeorge  Ck)tttm^  Hugh  Chukneily,  Henry  Manwaiinge,  John 
Nathall,  Richard  Hnrleston;  and  Thomas  Legh^  one  of  the  aneesteM  of  this 
defendant,  or  some  and  which  of  them,  or  some  other  and  what  persons  Were 
not  seised  of  or  otherwise  well  entitled  to  the  said  impropriate  reeiory  or  par- 
sonage, in  fee-sm^le,  as  joint*tenants,  or  how  otherwise)  or  whether  the  said 
indenture  or  instrument  in  the  said  bfli  of  oomplaint  mentioned  to  bear  date 
the  0(h  day  of  August,  1679,  or  some  oilier  and  what  indenture  or  instrument 
of  some  other  and  what  date,  was  not  duly  made  and  executed  by  aivA  between 
su^  parties,  and  was  not  of  Such  date,  purport,  and  effiMt,  as  is  in  the  said  bill 
of'complaint  in  that  behalf  mentioned;  or  wis  not  duly  made  and-  exesuted 
by  Md  between  some  other  and  what  parties,  and  of  some  other  and  what 
purport  and  efl^;  atod  whether  the  sud  last-mentioned  indenture  or  instni* 
racnt,  or  some  copy  or  abstract  thereof  or  extract  therefrom,  is-  not  noW  or 
wM^notlat^,-  and  when  last  in  the  posssssion  or  power  of '  this  deftudsntt' 
and  Ibat  this  d^ndant  miiy  set  forth  so  much  and  such  part  of^  the  said 
last-mentioned  indenture  or  instrument  as  relates  to  the  conv>^Bnceof  Ae 
tiHiei  of  the  said' parish)  and  also  so  much  of  the  said  indenture  or  instra*  ' 
lAefal^  as  relates  to  tbeexeeption  and  reservation  of  the  said  tithes  ^f  any  part 
of^^lbe  said  parish,  in  dte  words  and  %ures  thereof  :->^That  this  defendant 
vto^  prodote  the  said  las^-mentioned-  inidenture  or  institmieat  te"the  said 
pikiUllily  or  leave  Ae  same  in  the  hands  of  his  clerk  in  court,  for-iheustid 
pornosea: — -Whether  the  said  George  Calverley,  George  Cotton^  Htfgh'ChoU 
idmft  Henry  Msinwaringe,  John  Natball,  and  Richard  Hnrleston,  or  some 
otm^and'  wiiich  of  them  &d  not  survive  the  said  Thomas  Legh;  and  whelfhet 
theflfebyf  or  by  some  and  what  means  the  said  tidies  of  CheUbrd  and  AsthaUi 
ot'tff  some  other  and  what  places  in  the  said  parish,  or  some  and  what  part . 
thereof,  are  not  become  vested  in  sueh  surrivom  or  survivor,  or  how  emeri-  . 
^nsec-:— Whether  the  said  tithes  of  Chelford  and  Asthall,  or  of  sueh  places,  or 
any  amd'wliat  part  thereof,  have  or  has  ever  at  any  time  since  been  well  and 
8ttffil4edl}y^!onveyed  to  this  defendant,  or  those  under  whom  he  claims  the^  - 
sitt4ii^ptittte  rectoiy ;  and  if  yes,  when  and  how,  amd  by  whatdeeds  of^ 
dMil,to^'1ttiMrutofietits  or  •  instrument  t^^Whether  this  defendant  has  not  noWi'' 
ertiid''«neie  fntely,  or  at  some  arid*  what  time  or  times,  and  when  Isst  4»  his 
pOSBSisimi  #f ^pbweV,  l^iars  or^mieAiid-whiMr  eotarv^ysncef^  or  oonveyaneei  M^'- 
9Ambmim^r\aMhiimmk^'d^etaf0i^'Aeb^  copies  or  eb^q 

ofalM»^bi«w«difeA9'  M«Nietroi'>eKtraos^^<ai«Att  'W  Vfdel9^'  ^jf6t^ tmi" 
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writings  or  a  paper  ^ or  writing,  by  which*  appears  ^r  whieh  would  tend  :to 
shew,  and  whether,  the  fact  is  not,  that  the  tithes  of  the  said  townships  <^Chri« 
ford,  Rainow,  Bosley,  Old  Withiogton  and  Lower  WIthington,  or  of  some  and 
whidi  of  them,  or  some  and  what  parts  or  part  of  such  tithes  have  of  has  been 
severed  from  the  said  impropriate' rectory  or  parsonage,  and  conveyed  to  some 
other  person  or  persons  tiian  this  defendant,  or  those  under  whom  he  daims, 
or  that  the  legal  estate,  tide,  and  interest  in  the  said  last-mentioned  tithes,  or 
in  some  parts  or  part  thereof,  is  vested  in  some  other  person  or  persons  than 
the  defendant : — ^That  this  defendant  may  set  forth  a  full  tnie  and  particular 
list  or  schedule  of  all  ^nd  every  the  said  last-mentioned  oonveyanoes  and  -eon- 
'Veyance,  instruments  and  instrument,  deeds  and  deed,  abstracts*  and  abstract, 
copies  and  copy  of  deeds  and  a  deed,  papers  and  writings,  and  in  whose  pos- 
session or  power  the  same  and  each  and  every  of  them  are  or  is,  or  were  or 
was,  when  this  defendant  last  saw  or  heard  of  the  same : — That  tliis  defendant 
may  also  set  forth  the  dates,  parties  and  names,  and  short  and  material  -oon- 
t^itaof  all  and  each  .and  every  of  the  said  last-mentikmed  conveyances,  instita- 
ments,  deeds,  abstracts,  copies  of  deeds,  papers  and*  writings : — Whether 
the  sdd  Charles  L^h,  having  some  and  what  power ^or  authority  so  to  do^ 
did  not,  by  his  last  will  and  testament,  bearing  date  the  lS8th  day  of  January, 
1778,  or  in  some  other  and  what  way,  well  and  ell^ually,  or  in  some  and 
.what  way,  give  and  devise  unto  John  Townshend  and  WiHiam  Tatton,  or  imCo 
some  other  and  what  person  or  persons,  amongst  other  things,  aH  and  every 
the  said  impropriate  rectory  and  parsonage,  and  the  tithes  of  the  said  pariah  of 
Prestbury,  so  far  as  he  was  entitled  thereto,  or  some  and  what  part  tfaereoC*  to 
hold  the  same  to  the  said  John  Townshend  and  William  Tatton,  their 
cutots,  administrators,  and  assigns,  for  the  term  of  400  years,  or  for 
other  and  what  term,  to  be  computed  from  the  day  of  the  death  of  die 
Charles  Legh,  or  from  some  other  and  what  time,  subject  as  is  in  the 
bill  of  complaint  in  that  behalf  mentioned,  or  in  some  other  and  what 
ner : — Whether  the  said  term  of  400  years  is  not  still  outstanding,  or  how 
and  when  and  by  whom  the  same  has  been  satisfied  and  got  in ;  and  whetlier 
.the  said  term  of  400  years,  is  by  any  means,  and  how,  vested  in  the  said  de- 
fendant : — Whether  divers  or  some  and  what  long  terms  or  term  of  yeasa  in 
the  said  impropriate  rectory  or  parsonage,-  or  in  the  tithes  of  the  saki  lowa- 
shipa  of  Rainow,  Bosley,  Old  Withington,  Lower  Withington,  and  CheUbrd, 
0T  of  some  and  which  of  them,  or  in  some  and  what  parts  or  part  thereof,  were 
or  was  not  created,  vested  or  attempted  to  be  created  and  vested  in  Jifftitt, 
or  some  and  what  persons  or  person,  by  the  several  deeds  or  instrnmenls,  or 
deed  or  instrument,  whereby  the  said  several  annuities  of  500/.  and  lOd.  were 
diarged  upon  the  premises,  or  some  and  what  parts  or  part  thereof,  fiir  llcalai 
L^h,  in  the  said  bill  named,^  or  whereby  the  said  annnity  or  proviAMt  was 
charged  upon  the  said  premises,  or  some  and  what  pert  thefeo(  for  Mmy 
Legh,  widow,  in  the  said  bill  also  mentioned,  or  whereby  the  said  mam  of 
d,000/.,  and  the  interest  thereof,  was  chareed  upon  the  said  preedaea,  or 
and  ifthat  part  thereof,  for  Elizabeth  Rowfes,  in  the  said  biu  afao 
her  issue : — ^That  this  defendant  may  set  forth  the  dates,  parties' 
abort  and  material  contents  of  the  said  sevetal  deeds  and  instrmnenta,  aad-  Ike 
^  tithes  or  modus^  and  compositions  for  tithes  in  the  said  parish,  therdiy 
'  veyed  or  attempted  to  be  conveyed,  in  the  words  and  figures  diereo^  vm 
the  said  seveKu  annuities  to  the  said  Hester  Legh,  the  sipd  annmcjr  or 
vision  to  the  said  Mary  Legh^^  and  the  said  sum  of  d,000/.,  and  the  ~ 
to  the  said  Elizabeth  Rowles,  were  respectively  given  or  seeured  ^- 
this  defendant  hath  not  now,  or  had  not  lately,  or  at  some  and  what 
when  last  in  his  possession  or  power,  all,  or  some  or  one,  and  vriiich  ef  Am 
several  last-mentioned  deeds  or  instruments,  or  some  copies  or  copy 
or  of  some  or  one,  and  which  of  them,  or  some  extraets  or  extract 
or  firora  some  or  one,  and  which  of  them ;  or  whether  he  doth  not 
the  same  and  each  and  every  of  them  are  or  is,  or  what  afe  or  ia 
thereof; — ^Whether  this  defendant  has  not  iipw,  orlud  aotUtalf,  or  at 
1.  an4  what  times  or  time,  and  whenlast  i^  his  possession  or  power,  Hlveie,  or 


TITHE  CASKS. 

«oiae  and  what  aettiemeuts  or  aetUen^Qt,  deeds  or  deed,  wj)ls  or  will*  lefises 

or  Ifi^aae^  oraMae  copieaor  copy  tlj^reofi  or  of  some  or  oj(ie,  and  which  of 

them^-off  aome  exlvaota  ox/ extract  therefrom,  or  from  some  or  one*  and  which 

of  then,  whereby  it  appears,  or  which  would  tend  to  jshow,  and  whether  the 

tiuth  is  iMt»  that  there  are.  divers,  or  some  and  what  outstitndiDg  terms  or 

teroi,  by  .which  the  said  impropriate  rectory  or  parsonage,  or  the  tithes  of  the 

aaid  ^llmabipaof  Ghelford»  Ratnow,  Bosley,  Old  Withiiigton,  anA  Lower  With- 

iQ|>toi}»  or  aonie  and  which  of  them,  or  some  and  what  part  of  them,  or  t^f  some 

and  whiieh  of  thetUf  are  or  ia  vested  in  divers  persons,  other  than  diis  defendant ; 

and  that  this  de&ndaot  i9ay  set  ibrth  by  what  deeds  or  deed,  instruments  or 

losmiifMAtf  wilk  or  will|  auch  .termsy  and  eadi  and  every  of  th^»  were  or  was 

created,  and  the  dates,  parties*  names,  and  short  and  material  contents  of 

all  awoh  las^nMntioaed  deeds  or.  instruments,  fu^d  iU^.|Kirticidari^  of  the  pre- 

miies4eioised^r  attempted  to  he  demised  thereby,  in  tl^e  wo^d^  94^4.%^^^ 

tbere^  and  in  whona  by  name  auch  last-mentioned  t^ms^  afid  each  and  ^vcry 

ofthein»  are  or  is  now  vested^  and  for  whoso,  benie&i  ,and  fo^  ivhatpu^pQ^e  yr 

pppcpfftes;  and  whether, this. de&ndivahaa. not  no>v,  ^or,  .}\^.not,  lately >.  or  ,^t 

some  aAd  what  time^  and  when  last  in  his.castody,rpqssession  qr  ppwer^  divers, 

W'9Q9fi^  and  what  family  settlements  or  aettlcment*.  moxtgivges  p^mprtgagf, 

and  leatfes  pr  a  leaae  of  the  tithes  of  the  said  pisri^h  o(  Prestbury»,  or.  of  some 

ai^d  vhai  parts  or^pfirt  thereof^  whiyi;h  were  made  or^exacukted  by,  so;iie  of  die 

^tHMral-jpegspnaundec  whom  this  defendant^  Kichftrd  L^h»  claims  the  said 

in9|!Q{»ri(at^^  reetwy,.  or.  which  purf^t.to  be,  sattlemen^^  on  a,. settlement, 

*»<SKhte>«*"JW. «  a)PK!tg^g«i  V^ai^es  or,aJeiKW.oJf.thfi  ^^HPPW^^ate  rectory, 

!»4  ^f-th^  ^ilhes -which  such  penspns.or...pfrsQS^,jWfi;e  ojc,  v^  ^fttitlei.tq,  .qr 

4Mr^  ^  l^i^^tW  to  in,  the.wd  p^vm  pf  Px;^t\)yix^,  ^r.rf  ^pnip.p^r:^ 

'fkP§^hi^  «5heAfaerinia^Gh.^f^tt)c)m^ta  or.iiiS^^  -V  ^^^^' 

tmi^jk^¥^  oj;  alease,  or  some^r^9a.^and  wh,lch,9XjtlHi:p,'f  ^V^,  ti^s  fl2.a);in(l6^ 
.|yif{/iiii4eff^9d^:  by  his  said  biIl,JOf  ;?omq,WP|^ai[tio;iu  oj;.  f^0iiusef^ox^  s^wf 
*WlP8§3iji<?Pipi;.«H¥''^^  W^  thej«ir,  are  o.r 

ii|{p$)f,fi]e^uaned'Or  conyeyea,  or  ar^.or  is  not  reserved  to  sQineotW. person 
9F.  nw^W  f^^  -^^^  defendant,  ur  tbos^  und^r  whom. .be  .QjaiAis,  fhc,  salfl 
-fi^tftfy^'tWitvJI^^^.^ would  SjQt  Jby  such,  settlements,  01:  ,8eMl<^^QV,xQP.r,li- 
WWFSifUPHff^S'^S^  J^es  or  lease,  or  by  some^or  one  and  which. pf.  them  ajj)- 
§f0||B/fT>vfh|^h(^.fhey  017 ^ome  or  one,  and.  which  pf  tliem»  wguU  npt,  be  ey.ir 
•iteyf^AQ/yft^  <>^  fvhether  they  or  some  or  one,  and  whiob  qS,  thq?),  wqul4.i\9^ 
>tM4j'tf<|»  fPQiy..^f^  lbg  htkis  belonging  to,  and  held  or  occppled  by.  tbc^siud 

l|»ttWi*,^>%'>l.4i«  ^tl  townships,  of  .GlielfoaU  lia»i>c>.\y,  :1?H?^*--.^<1^ 

L.iDg^ih^<^.XiQwer  Wichington,  or  some  and. which. of  them  .ar^  exeonit 

jfl)ff^;^ei|t  pif  the.  tithes  den^nded  in.aqd  by  th^  defei;a^Qt*s  ^j.ld,hui, 

^^^^fifif^  s^ifwbidi  oi  them 4  or  tliat  this  defendant  is. not  entitled.^ 

if^|aj|(^jpftfiiUioned  titi^s^  or  to  spme  an.d  whidi  of  (hen) ; .  an(^  tb^t .  this 

*  i^;^a^.set  Sbrt\i:  die  data^^.  par  ties'  ngmea,  and  jpa^ticgjar  and  shor^  an^ 

^iH^n4¥  of.  the.  ^d  several  family  settlements,,  mortgages,  .teases^ 

'^B^s  An4  writings,  and  .alao  the  tithes  .that  are  demi^^ed  or  con; 

,„^  ^^y-oir.as^^tfe  mentioned  or  comprised  therein,  and  in;each  of  th^ni 

fjgds  and  ngures  thereof;  and  whether  such  applications  as  ^re  inthp 

Wf ^Wfi^t  j^  th^t  beh^f  mentioned,  ■  or  sora^s  and  which  9f  then^ 

^fb^  ^qd-what  applications-  (^  jS^ppUcatioxj^  have  ox  has  not. been 

oc.-oo  tbe.bebalf  of  the  saidi  obmplainant  to  this  defendant,:  ana 

1 119^^ not  and  wbyrefvi^cj-,!;^  cpmply..thefewid).;  ,^nd  w^jefper  thi^ 

.wijf,>.jm^p^yiou^y,tp^tfe,Spqn^^^  QjTD^jMn^bei^,.  1.815,  or  at  any 

^jjl4)|fUcular,^  oj>-he;iLe;,hp^^^flp^^;enUtIea.t,o  have,  receive^  and 

tJ?  t?>WICQ^?iep^p|.th^^p^^^^  wMjin  the  said 

iV^lPW  W>^^gfff»t»  W  "pPf.'j^F^  PW%^  pHiay  yearlv 

"  ^#?fir^Weil«i|Jg,yafid,Aaci;e^pgj^^  out  qf  the  seyeraj 

IA  Ji^etf  5es|pi?qt^v^^ jOCf}npfl;twn{^,  ^r ,  f , J(nU  satisfaction  in .  ^eu 

h^^w.  t^is  ^efen^f^^ififtkijs  oji/i^^pd,  derives  such  title,  hc^ 

.JmW^^jmmWPUxm      ^ew^^th^  Aat  the  saia 

.vpL.  ij.  .  3  n  court 
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1819.        court  of  equity,-  to  any  discovery  from  this  defendant,  as  to  the  matters  here- 
^hzQQ        inbefore  specified,  or  any  of  such  matters. — Wherefore,  &c.*' 

Mr.  Fonblanque,  Mr.  Bellj.and  Mr.  Spence,  in  support  of  the  demurrer : — In 
this  case,  the  defendant  has  answered  part  of  the  bill,  and  demurred  as  to  the 
rest.  A  similar  cross-bill  was  filed  in  the  Exchequer  against  the  defendant* 
by  another  person,  of  whom  he  claimed  tithe,  to  which  diere  was  a  demurrer* 
and  it  was  overruled.  That  case  is  not  reported*  The  pleadings  were  exactly 
the  same ;  this  bill  is  but  a  transcript  of  that. 

Mr.  A  gaff  and  Mr.  Ducknartk,  in  support  of  the  bill: — In  that  case,  the 
demurrer  admitted  the  facts  stated  in  the  .bill;  one  fact  stated,  b^g,  that  the 
right  to  the  tithes  was  in  another  person,  which,  if  admitted  by  answer,  would 
entitle  the  plaintiff  to  relief.     On  that  ground  the  demurrer  was  overruled* 

Mr.  Fonblanque : — ^This  being  a  cross-bill,  it  ought  to  have  been  filed  in  the 
Court  of  Exchequer,  where  the  original  bill  was  filed. 

The  VicE'-Chancello&  : — ^There  may  be  weight  in  that  oljection«  But 
have  you  not  waved  it  by  answering  part  of  the  bill  ? 

Mr.  Fonblanque : — Supposing  that,  having  answered  the  cross-bill,  we  are 
too  late* in  the  objection  as  to  its  being  filed  in  this  court,  the  question  is,  whe* 
ther  the  defendant  in  the  original  bill  is  entitled,  by  a  cross-bill,  to  ask  a  die* 
covery  of  the  title  of  the  plaintiff  in  the  original  bill  ?  The  plaintiff,  in  that 
bill,  is  bound  to  prove  his  right  to  tiihe ;  can  you  then,  by  a  cross-bill,  oblige 
him  to  discover  it?  The  plaintiff  does  not  pretend  an-  exenption  from  tithes: 
he  must  pay  them  to  somebody.  If  difierent  persons  claimed  the  tithes  of 
him,  he  might  .file  a  bill  of  interpleader.  The  plaintiff  states  in  his  bill,  that 
the  defendant  has  documentary  evidence  in  his  possession.  Is  the  defendant 
to  look  through  all  his  title  deeds,  to  see  if  there  is  any  flaw  in  his  tide?  Lord 
Redesdale  says,  *'  In  general,  where  the  title  of  the  defendant  is  not  in  privity, 
but  inconsistent  with  the  tide  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  tide  under  which  he  claims  (I)". 

The  Vics-Chancsllor  : — Suppose  the  cross- bill  had  charged,  that  in  Jan* 
uary,  1 800,  the  defendant  conveyed  this  portion  of  the  tithes  to  A.  B. ;  must  not 
the  defendant  answer  that  allegation  ?  The  bill  here  generally  alleges  that  there 
has  been  a  severance  of  the  title  to  the  tithes  from  the  rectory,  and  that  the 
defendant  has  made  a  conveyance  of  these  tithes. 

Mr.  Fonblanque: — We  should  have  had  no  objection  to  answer  such  a 
question ;  but  here  the  inquiry,  as  to  the  severance,  extends  to  the  earliest 
times.  In  Parker  v.  Legh^  the  same  point  as  this  was  before  your  Honor,  on 
a  cross-bill  filed  by  another  of  the  defendants  to  the  original  bill,  and  your 
Honor  allowed  the  demurrer. 

Mr.  ^gar  and  Mr.  Spence,  in  support  of  the  demurrer : — ^There  are  several 
defendants  to  the  original  bill,  filed  by  the  defendant  in  the  Exchequer.  Only 
three  of  them  have  filed  cross-bills.  One  of  these  cross-bills  was  filed  in 
the  Court  of  Exchequer,  and  the  demurrer  was  overruled,  on  the  ground 
stated ;  another,  Parker  v.  Legh,  was  filed  in  this  court,  and  the  demurrer 
was  allowed  by  your  Honor ;  the  present  is  the  third  cross-bill  filed,  and  the 
propriety  of  the  demurrer  to  this  bill  is  now  to  be  considered..  If  a  rector 
files  a  bill  for  tithes,  he  is  bound,  on  a  cross-bill,  to  discover  whether  he  has 
any  papeis  in  his  possession  which  show  that  he  has  no  title  to  the  tithes.  la- 
Stroud  V.  Decan  (2),  that  doctrine  was  laid  down  on  a  demurrer  to  a  bill  for 
^e  discovery  of  a  settlement.  In  Selby  v.  Selby{S^,  an  ejectment  was* 
brought,  and  a  bill  was  filed  for  a  discovery  of  the  phuntiff's  pedigree,  and 
allowed.  A  discovery  as  to  a  case  stated  for  the  opinion  of  counsel  has  betii 
eompelIed(4). 

The  Vice-Chamcelix)b: — A  defendant  is  not  protected  from  an^vedng  asL 
to  his  own  admiswens  of  facts,  although  they  were  contained  in  a  case  atatsd 
by  him  fi>r  the  opinion  of  counsel. 

'   Mr.  Agar  ;»^It  is  said  the  defendant  must  show  a  tide  in  the  original  bill; 

bat 


\ 


1)  Redeid.  Tr.  PI.  154-5,  ed.  8.  (3)  4  Bro.  C.C.  11. 

S)  1  Yei. JBen.  87.  (4)  Vkk  StmUmpt  ▼.  iZtforte,  iAck.  314. 
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but  the  answer  to  that  ia,  that  he  may  abow  t^  primd  fade  tide,  at  the  aame 
tioie  that  he  has  a  deed  in  his  possession  destractive  of  his  title.  If  a  vicar 
files  a  bill  for  tithes,  a  cross-biU  may  be  filed  for  the  discovery  of  papers  in 
his  possession,  which  may  show,  that  the  rector  is  entitled  to  the  tithes*  If,  in 
this  case,  papers  are  produced,  it  will  perliaps  appear  that  there  is  an  ex- 
emption from  tithes.  The  difficulty  the  defendant  raises  as  to  the  discovery  ^ 
of  the  deeds  in  his  possession,  raises  a  suspicion  that  he  has  papers  which 
show  he  has  no  title  to  the  tithes.  Where  a  title  is  in  litigation,  you  may 
always  call  for  a  discovery.  In  Gardiner  v.  Mason  (I),  a  defendant  referred 
to  a  letter  which  afiected  his  title;  and,  on  motion,  the  court  ordered  an  in- 
spection by  the  plaintiff. 

The  Vice-Chancsllor  : — I  see  by  my  note  of  the  judgment  in  the  case  of 
Parker  v.  Legh,  that  I  expressed  a  clear  opinion  that  the  defendant  was  not 
bound  to  discover  his  title,  or  to  set  forth  his  title  deeds,  or  the  contents  of 
them,  but  that  he  would  have  been  bound  to  answer  to  a  charge,  that  he  had 
conveyed  away  the  tithes.  If,  therefore,  that  bill  contained  such  a  charge,  it 
is  singular  that  this  observation  on  the  part  of  the  court  did  not  bring  it  to  the 
attention  of  counsel.  I  cannot  allow  this  demurrer :  but  let  the  defendant  be  at 
liberty  to  amend  his  demurrer,  and  to  confine  it,  if  he  pleases,  to  the  discovery 
of  title ;  and  let  the  plaintiff  be  at  liberty  also  to  amend  his  bill  (2). 

Note. — It  appearing  that  there  was,  in  fact,  in  Parker  v.  Legli^  a  charge 
that  the  defendant  had  conveyed  away  the  tithes,  it  was  agreed  iiat  the  suae 
order  should  be  made  there,  as  in  this  case. 

(1)  4  Bra  C.  C.  479.  (S)  Fide  Legk  ▼.  GUgg,  po§i,  H.  1820. 

Welch  V.  Uppill,  Clerk.  „    ,, 

[8  Moore,  331.]    1  Brod.  k  Bingh.  84.  ^"^  "• 

THIS  was  an  action  on  the  case  for  not  taking  away  five  calves  and  one  '^^  right  of  a 
lamb,  set  out  by  the  plamtiff  for  the  defendant  as  tithes.     At  the  trial  of  ^^^^%g 
the  cause  before  Mr.  Justice  Best,  at  the  last  Assizes  at  Taunton,  it  was  ad-  and  lambs  ac-      ' 
mitted  that  the  plaintiff  was  the  occupier  of  a  farm  at  Lamyatt,  in  the  county  arueswhenth^y 
of  Somerset,  and  that  the  defendant  was  rector  of  that  parish,  and  entitled  to  "^  ^^f^^l  v 
take  the  tithes  in  kmd.     That  the  plaintiff  had  compounded  with  the  de-  ^IJlnot Swt 
fendant  for  all  his  tithes,  and  that  the  composition  was  determined  by  notice  out  or  taken  un- 
at  Lady-day,  1816.     It  was  further  admitted  by  the  plaintiff,  that  twenty  til  they  have  ar- 
calves  fell  before  and  were  weaned  after   Lady-day,  1816,  and  that  134  nved^t  a  proper 
lambs  were  yeaned  previous  to  that  day,  and  weaned  afterwards,  and  that  ^|^^^^ 
he  had  set  out  the  calves  and  lambs  in  question,  which  were  dropped  subse- 
quently to  the  termination  of  the  composition.     For  the  defendant,  it.  was 
insisted  that  he  was  entitled  to  the  tithes  of  those  calves  and  lambs,  which 
fdl  previously  to  Lady-day,  1816,  and  became  weanable  afterwards,  and  that 
they  ought  to  have  been  included  in  the  tithe-account   rendered  by  the 
plamtifTafter  the  composition  ended.     The  learned  judge  was  of  opinion  that 
the  tithes  of  calves  and  lambs  were  due  at  the  time  they  were  dropped,  and 
not  when  they  became  weanable,  and  consequently  that  tnose  dropped  before 
Lady-day,  1816,  were  covered  by  the  composition.     The  jury  accor4ingly 
found  a  verdict  ^r  the  plaintiff,  damages  5L ;  but  leave  was  given  the  defend- 
ant to  move  to  enter  a  nonsuit,  in  case  the  court  should  be  of  opinion  that 
the  lection  was  not  maintainable. 

Mr.  Serjeant  Pell,  on  a  former  day  in  this  term,  had  accordingly  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit  entered,  and  cited 
the  cases  of  Croft y.  Blake  (1),  Trott  v.  Rudd  (2),  HeaUm  v.  Re^al  (3), 
Bedford  v.  Sambell  (4),  and  Reignolds  y.  Vincent  (5),  as  being  applicable  to 
thispoint* 

lax.  Serjt.  Lens  now  shewed  cause,  and  observed,  that  there  was  a  distinc- 
tion 

(1)  AnU^  vdL  1,  p.  587.  409.  ^iite,  voL  1,  p.  776. 


(8)  4  Wood's  Tithe  Cases,  11.  (4)  Post,  Add. 

«  3 


Burn's  Eccleslasdcal  Law,  7th  edit.  (5)  Bunbury,  ISS.    Jnis,  rot  I,  p.  700. 
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1819.'       t ion  to  be  drawn  between  the  time  whea^Tes^aiid  knibr  became  tftneabfe^ 

wr.i.rn        ^nd  when  die  nght  to  take  them  aocnted.     It  is  quite  elear-tiitt  tii«  Hght  to 

take  them' ia  when  they  become  weanabler  and  not  before;  and  k  has  b^eki 

held,  in  the  case  of  Croft  v.  Biake,  that  a  custom  to  tithe* lambs  on  St.  Mark'^' 

day,'  being  the  26th  of  Apri)»  was  unreasonable  and  void ;   bat  in  t^is  case  the 

question  does  not  depend  at  what  pefiod  they  may  be  removed,  but  when  th& 

right  of  the  rector  attaches*     There  is  no  express  authority  as  to  this  point, 

although  thcfe  have  been  several  decisions  as  to  when  they  are  removable. 

The  case  which  bears  the  nearest  resemblance  to  the  present  is  that  of  Biys^  v. ' 

Ellis  (1),  wheresa  question  arose  whether  the  tithing  of  lambs  was  fraudu- 

leiit ;  and,  in  a  note  by  the  reporter  in  that  case,  he  said,  ^*  there  was  no  de^' 

mand  of  tithe  pro  raid;  and  he  doubted  whether,  if  there  had,  it  could  have 

been  decreed;  &t  the  tithe  of  lambs  mnst  be  paid  where  they  iaH,  and  Is 

not  a  divife'ible  thing,  «s  wool  is/'    The  taking  tithe  of  lambs,  therefbre,  does 

not  depeU*op  Mien  they  are  dropped,  hut  when  they  are  capable  of  maintain*' 

ing  themselves,  and  living  without  the  ewe.     The  tithe  of  calves  and  kmbs' 

may  be^-aasimiktod-'to  that  of  corn^  for  tn  ihe  one,  the  right  of  the  rector 

acc#uea'fi-6ni' the  eevdranee^  and  i  it  is  not  titheable  until  bounds  and  in  the 

other  the iright  attache  lat  the  monient  they  are  dropped,  but  they  do  not 

become  sulD^ect  to  tithe,  iintfl  thely  maj;r  be  re'EOOved  from  their  dams  wit^ 

safety,  or  when  tbeoccupieff  weans  his 'own.  '. 

Mr.  Serjt.  Pe/^and  Mr^Serjt.  Copley ^  in  support  of  the  rule,  observed 
that,  although  this  Was  a  very  material  question,  no  case  had  been  decided* 
either  in  codcurretice  wish  or  against  the-  dodtriae  contended  for,  viz.  to  de-' 
te^mine  wluether  the  right  of  the  reotorto^  take  tithe  of  calves  ^sd  lambs  ac-' 
crues  when  t&e  animals  were  dropped  or  when  they  became  weanable ;   that 
no  inference  conld  be  drawn  on  this  point  from  the  case  of  Boy9  t.  EIUb^  as 
it  waa  detemuned  solely  on  a  question  of  fraud.     The  case  of  Nevhnan  v. 
MQrgan^9[)  does  not  lay  <  down  so  extensive  a  principle 'as  that  the' right  to' 
tithe  aStaehes  Wlran  the  conrn  is  severed  ii-om  the  ground ;  for  the  question 
there  was  as  to  'when  grass  was  titheable,  and  whether  the  fanner  'wasjcotW^- 
pellable  to  scatter  it  after  it  was  cut,  in  the  course  of  the  process  of  middn^  i^ 
mto  bay,  or  whether  it  could  be  claimed  from  the  swarth  in  grass^oc^s,  ii^- 
mediatd^on  its  severance :  and  it  was  there  determined,  that  it  was  neces^^ 
sary  to  ted  it  b^ore  it  was  titheable  i  it  seems,  therefore,  that  the  tight  to' 
take  hay  does  not  take.idacd  instantly  on  its  being  severed,  but  af^  it  liak^- 
undergone  a  certain  process.     So,  by  the  case  of  Croft  v.  Blakey  lambt^cMtiot 
be  titheitbld  till  a  certain  time  ;  and  St.  Mark's  day,  which  Ms  ion  th^  8dt» 
of  April,  has  been  held  too  earlv  a  period  for  this  purpose.     [Mr.  JUfetli^ 
Pa&k^— In  that  case  it  was  said  that  a  custom  to  set  forth  tithe  kmbs  bn'  that-' 
day  was  void,  which  therefore  shews  that  they  were  titheable  before.]    Thijy* 
can  only  be^titheable  when  they  can  sustain  themselves  withbut  ^eiV  dsliiis, 
and  not,  before.      In  iT^nyen  v.  West  (d),  which  was  a  question  •!*  to  tfc^' 
tithe  of  a  single  calf,  the  dourt  were  of  opinion  that  it  wns  titheable,  ^ildfthnt^ 
a  tenth  part  of  the  value  thereof,  when  taken  from  the  cbv  to  W  "sold  <^^ 
killed,  ought  to  be  paid  in  lieu  of  tithe.    In  the  case  of  Becfford  V.  S(Mhiiit  (4j)'- 
Chief  Baron  Eyre  says,  "As  to  tithing  lambs  on  St.  Mark's  day,  i'ddiA? 
think  the  usage  only  ia  necessary  •  to  establish  a  custom,  but  the '  k'elftobabld^ 
ness  is  likewise  material.     If  it  is  impracticable;  that  ought  to  decide  against; 
the  usage.     If  the  lambs  are  of  no  value;  oi;  not  of  a  proper  v^liie  on  ^l 
Mark's  day,  the  custom  is  unreasonablei     In  Comyns'a  Digest  (5^  it"  vk  liftli 
down,  that,  by  a  canon  made  iiilhe  year  1306,  incertitemporisi  agm,  (fitk&f 
pulli^  equini,  et  alii  fodtus  decimaUet  deqimetUUr  habitutume  od  taca  vH  ^nut^ 
iriuniur  et  orinniur.     The  tithes?  of  calves  and  lambs^  therefore,  catin6t  b^^ 
claimed  when  they  are  dropped,  bat  aier  they  are  fed  and  nourished.     If  ^- 
proposition  contended  £ai  by  the  pla^itiff  be  right»  thelambamay  be  taken  bf 

the 

1)  Btinbury,  n^.Jntt]  voL  1',  p.  t^3.  (4}  Post,  Add!  ^  ( 

[a)  1  Caiiip.305.  10Bi|5t,5.  ifuf^^p.  5S5.  (5)  DUmei.  H.  6. 
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^  the  rectos  dit  intCant  they  ^e-dro^fp^^'  wad  i  camxrso  ih^  ornier  nM\  insist 
on  his  ttking  them  immediate^.  The  language,  throughout  the  vAio\e  of  the 
ceaaa  which  hare  been  detennitied  on  this  enb^t,  isclest  aad  explicit;  for, 
if  tiieiltl»vrere  taken. when  theMiimali  ^ere  dropped,  it  woukL  not  x»ly  be 
'■i^ly  iojurions  to  the  mother  but  the  young  themselves  would  prove 'OC  no 
benefit  to  either  of  die  parties;  the  right  to  take  them,  ■  therefore,  xa»  only 
accrue  when  they,  become  weanaUe..  In  the  case  of  Luterv.  Foy  (l)*  a  cus- 
tom thai  such  lambs  as  were  able  to  subsist  without  the  eives  on  St.  Mark's 
day  should  be  tithed  ^  and  that  such  htmbs  as  were  not  ableto  subsist  without 
the  ewes  on  that  day,  should  be  titlied  when  they  were^  was  good:  imless, 
therefore,  they  were  fit  to  be  weaned,  the  custom  would  haira  been  bad. '  On 
all  the  authorities,  therefore  (ft),  the  time  of  tithing  lambs  is  .when  diey  are 
fit  to  live  without  their  dams,  and  csn  thrive  on  such  ibod  aa  th&  daai  lives 
on,  and  when  tlie  docupier  weans  hia  own  Iambs,  and  not  before.:  iThe  right 
to  tithe,  therefbre,  does  not  originate  befove  they  are  weanaUe^i  atid  the- do* 
fisndaat  is  entided  to  recover.  /.       ■  .  i  -  ^ 

-.  Lord  Chief  Justice  Dallas.-^I  am  oleatly  of  opinion  that  the<96oeoi^  right 
to  the  tithe  of  calves  and  lambs  accrues  when  they  are  dropped,  ami  tliat  they, 
are  not  titheable  until  diey  can  be  <vreanedv  and  are  capable  of  Mting  t^rithout 
their  dams.  -  It  has  be(m>  said  that  there  has  been  no  express  atithofity^  to 
ahew  when  the  rector's  title  accrues;  but  the  principle  knd  down  m  aU^the 
cases  goes  to  shew  that  the  right  Do  tithe  accrqes  where  chaamntak  ML  This 
principle  maybe  applied  generally  to  every  dcsoripdon' of  tithes ;  for  instance, 
the  tithe  of  com  vests  in  the  rector  when  severed  frtei  the  land^  bat  it  is  not 
titheahk  until  it  has  undergone  a  subsequent  process:  these  is;'  therefore,  a 
distinction  to  be  drawn  between  the  article  when  severed,  and  tite  inChviduai 
article  when  taken.  Every  produce  of  the  land  vesta  in  tlie  rectona  right  to 
tithe  on  its  severance  ;  but  it  is  not  titheable  until  it  is  set  out^  •  66,  u  the 
case  of  Newman  v.  Morgan  (8),  which  was  a  questton  when  grate  waa  tithd^ 
ahl^  it  was  held,  at  the  common  law,  it  could  not  be  eansidered^ae  until  it 
Ladr  been  tedded,  in  tlie  course  of  the  process  of  making  it  into 'hay  ^^  asuL  Lord 
£LLSHBoa6uGa,  in  delivering  his  judgment  ther^,  said,  ''the  rule  is  fiM  the 
rector  to  take  his  tenth  part  in  that  first  convenient  stage  of  the  process,  when 
the  subject  matter  may  be  equally  divided:"  and  he  there  distiasuirihes  b«u 
tween  the  gmss  when  it  is  cut  down  and  when  it  becomes  tilheable^  indeed, 
aU  the  «ases  on  the  subject  of  tithes  point  to  the  same  distinctioity  namely, ' 
i«be«  they  become  due,  and  when  they  4ure  payable.  The  «aae  of  •  ^oyr  v. 
jSiiu  (4i)  is  precisely  in  point,  and  not  to  be  distmguished  firom  the  present : 
a»^  it  yas  tliere  said  that  the  tithe  of  lambs  must  he  paid  where  they  fkW,  not 
beif^  divisible  as  wool  is.  Itherefore  think  that  the  verdict  fomod  foruhe 
iilaintiflr  was  perfectly  right 

'Mr.  Justice  Park. — ^When  this  case  was  first  mentioned,  I  entertained  no 
ofi^hL ;  but,  in  consequence  of  my  brother  PelPs  having  stated  tlmt  the  question 
waa  not  ody  new^  but  of  considerable  iraportanee,  I  most  carefully  exttnin^d 
att  the  cases;  and,  in  the  result,  my  former  opinion  has  been  most  clearly 
autho^riaed  and  aupiwrted ;  and  I  therefore  perfectly  concur  with  my  Lord 
CUe^l  Jdstice.  The  general  principle  of  tithing  is,  that  the  tenant  or  occupier 
of  i^ndiahaU  act  for  the  parson's  benefit  as  he  would  for  his  own;  and  it  was 
aoa^Hed  by  Mr^  iusdee  Ls  Blavo,  ha  the  case  of  Newmanr.  Morgan  (5). 
The  word  titheable  is  very  properly  used  to  diew  the  period  when  the  tenant 
baa! done  that  whiah  mhy  be  equally  beneficial  for  the  parson  as  himself. 
Qlii0r  casea  are,  by  'analogy,  applkable  to  the  {nresent  t  for  instance,  corn 
b^so^rtes  titheaUe  after  it  has  been  properly  divided  and  set  out,  and  grass 
UKj^itJias  been  cut  and  undergone  the  subsequent  process  of  making  into 
h^  t  jand  this  distinction  runs  through  all  the  cases.  Although  JBoyr  v.  Ellis 
^^btll^  4tf tipgiiiahable  from. the  preacntHm  the  gcouiid  of  firaud,  snll it  was 
-it'  there 
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theresaid,  that  the  tithe  of  lambB  must  be  paid  where  they  falL  Aato  the  custom 
of  tithing  on  St  Mark's  day,  the  court,  in  the  case  of  Bedford  t.  Sambell  (l), 
although  it  appeared  unreasonable,  still  held  that  it  ought  to  go  to  a  jury ;  and 
Chief  Baron  £t&e  there  drew  the  distinction,  and  stated,  that  *[  if  the  lamb» 
were  of  no  value,  or  not  of  proper  value,  on  that  day,  the  custom  would  be 
unreasonable;  "  and  he  also  said,  '*  it  was  proved  that  Iambs  fall  from  Christ- 
mas to  near  Midsummer,  and  could  not  live  before  ten  weeks  old  [without  the 
ewes]:  "  it  would,  therefore,  be  a  monstrous  proposition,  that  all  the  tithes  of 
those  lambs  should  be  taken  on  one  day.  In  the  case  of  Wyhurd  v.  Tuck  (%\ 
three  objections  were  raised,  the  last  of  which  might  be  assimilated  to  the  pre- 
sent, namely,  that  the  title  to  tithe  arose  immediately  on  the  severance  of  the 
titheable  matter  from  tlie  land :  and  Lord  Chief  Justice  Etke  there  said,  ''  is 
>  it  not  dear  that,  if  a  rector  dies  afler  the  severance  of  the  tithe,  and  before 
its  separation,  and  a  new  rector  comes  in,  that  the  right  to  the  tithe  is  in  the 
old  rector  ?  The  law  ^ives  to  the  new  rector,  in  that  case,  all  that  the  grant 
gave  to  the  new  lessee  m  this."  And  with  that  doctrine  Mr.  Justice  Bullbr^ 
Mr.  Justice  Heath,  and  Mr.  Justice  Rooke,  entirely  concurred.  In  the  case 
of  Trott  V.  Rudd  (3),  it  was  found  that  the  plaintiff's  lease  did  not  commence 
till  Lady-day,  1773 :  he  had  paid  the  tithe  of  those  lambs  which  were  yeaned 
before  that  day  to  the  former  lessee,  and  the  bill  was  dismissed.  That  case 
is  particularly  applicable  to  the  present ;  and,  for  the  reasons  above  stated,  I 
think  the  plaintiff  is  entitled  to  retain  his  verdict. 

Mr.  Justice  Bubrough. — It  has  been  admitted,  in  every  case  which  haa 
been  decided  as  to  customs,  when  things  become  titheable,  that  the  right  to 
tithe  accrues  at  a  prior  period  ;  and  it  appears  to  be  quite  clear,  that  the  tithea 
of  calves  and  lambs  are  due  at  the  time  of  their  being  dropped,  but  that  they 
are  not  to  be  taken  away  until  weahable :  it  was  so  held  in  the  case  of  Boys  v. 
Ellis  (4).  If  the  tithes  became  due  where  they  were  weanable,  no  fraud  could 
have  arisen  in  that  case.  The  question  here  may  very  properly  be  assimilated 
to  those  which  have  been  decided  as  to  the  right  of  taking  tithes  of  com  : 
the  right  accrues  immediately  on  its  being  cut ;  but  it  cannot  be  taken  away 
until  it  has  been  duly  apportioned  and  set  out.  It  would  be  extremely  un- 
reasonable to  say  that  lambs  are  to  be  tithed  before  they  are  fit  to  live  with- 
out their  ewes.  In  all  cases  relative  to  the  produce  of  land  the  right  accrues 
at  the  severance ;  but  the  produce  itself  is  not  to  be  taken  until  it  has  under- 
gone a  subsequent  process.  In  Bum's  Ecclesiastical  Law  (5),  it  is  stated  that 
"  it  is  now  clearly  held  that  the  tithe,  both  of  wool  and  lamb,  shall  be  paid 
where  the  sheep  or  lambs  are  shorn/'  I  therefore  think  the  plaintiff  is  en- 
titled to  recover. 

Mr.  Justice  Richa&dsoit. — I  am  entirely  of  the  same  opinion,  and  perfectly 
agree  witli  the  court  in  saying  that  this  verdict  was  right.  In  all  cases  of 
predial  tithes  some  operation  remains  to  be  done  afler  the  severance  from  the 
land.  Com  is  titheable  of  common  right  in  the  sheaf,  grass  in  cocks,  and 
hops  afler  they  are  gathered  from  the  bind ;  and  neither  of  these  are  titheable 
until  one  or  other  of  these  previous  operations  have  been  performed ;  and 
still  it  has  never  been  doubted  that  the  right  to  the  tithe  attaches  immediately 
on  the  severance.  All  the  cases  that  have  been  decided  as  to  predial  tithes  are, 
in  strictness,  analogous  to  those  relative  to  calves  and  lambs ;  for  those  ani- 
mals may  be  considered  as  severed  immediately  on  being  dropped.  Although 
no  express  authority  has  been  found  as  to  this  particular  point,  and  as  the 
dtcivm  cited  by  my  brother  Burrouoh  from  Bum  cannot  be  considered  as  such, 
still  I  think  the  principle  he  has  laid  down  is  correct ;  but  I  am  principally 
induced  to  come  to  this  conclusion,  by  considering  that  those  animals  b^  a 
strict  analc^  to  predial  tithes,  and  that  the  right  attaches  on  the  severance  of 
the  one  and  the  dropping  of  the  other,  although  they  do  not  become  titheaUe 
until  they  have  undergone  a  future  operation. 

Rule  discharged. 
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Seoit  V,  Lnwson  and  ofhera.  1 

r.  Sofverby  and  olhera.  >  [7  Price,  2*7 J  ^*v  ^^*- 

V.  Wood  and  others.      ) 

npHE  above  causes  having  been  heard,  now  came  on  for  judgment. —  ^f  ^t^**' 
■*■  Their  discussion  was  in  effect  nothing  more  than  a  rehearing  of  the  cause  «  ^^^^^^ 
of  Byam  v.  Booth  and  others  (1). — ^The  plaintiff  in  that  cause«  Dr,  Byam,  hav-  and  herbage,"  " 
ing  died  at  Brussels  the  day  before  the  judgment  of  the  court  was  pronounced,  Qot  diewn  to 
the  decree  remained  registered  only  in  the  minute-book.  The  present  plaintiff  '**^«  *»««"  «^*«* 
was  soon  afterwards  inducted  into  the  vicarage  of  Catterick ;  and  he  filed  this  wU^h*no^  "iSS- 
bill  in  Easter  term,  1817,  against  the  defendants,  owners  and  occupiers  of  meat  or  percep- 
lands  in  the  parish,  praying  an  account  and  description  of  the  sheep  not  pro-  tionof  thetped- 
ducing  wool  and  lambs,  and  of  the  horses  and  other  dry,  barren,  and  unprofit-  ^^  ***be  clumed 
able  catde,  which  had  been  agisted  on  their  lands  in  the  parish.  ^^^txT 

The  evidence  being  the  same  as  on  the  former  occasion,  and  there  being  nottobesuffl- 
nothing  new  advanced  in  argument,  every  instructive  purpose  of  this  case  will  dent  proof  of  a 
be  answered  by  giving  sudi  parts  only  of  the  several  judgments  which  were  ^*^5»  j"  persons 
pronounced  by  the  court,  as  add  to  the  authority,  or  the  reasons  of  that  deci-  ^"™"Jft^"*" 
aion.     The  barons  delivered  their  opinions  seriatim^  as  before.  Die  tithe  of 

Gxaaow,  Baron,  expressed  himself  as  so  entirely  concurring  in  the  opinion  agistment — 
of  the  majority  of  the  court  as  pronounced  by  them  on  the  former  occasion.  Wood,  B.  dk- 
and  for  the  same  reasons,  that  it  would  be  sufficient  if  he  should  read  the  '^,^'**.       „ 
-  Judgment  delivered  by  the  then  Lord  Chief  Baron,  whose  patience  and  learn-  jj^i^  not  tomim 
ing  he  highly  eulogized,  as  affording  a  lucid  exposition  of  the  opinion  which  agistment 
he  had  himself  fon^ed  on  the  question  in  this  cause.     His  Lordship  having     If  a  near 
then  stated  in  substance  the  reasons  which  are  to  be  found  in  that  judgment,  cWmmg  *»  ■«" 
concluded  by  declaring  that  opinion  to  be,  that  the  plaintiff  had  clearly  made  Aroughouta* 
out  his  title  to  tlie  tiUie  of  agistment,  of  which  he  now  claimed  an  account,  whole  parish,  hj 
and  which  was  the  only  matter  now  in  dispute  ;  and  that  the  defendants  had  bill  in  equity, 
not  offered  any  good  defence  either  in  fact  or  in  law :  and  that  therefore  the  1*°^*  his  nght 
vicar  wa.  entitled  to  a  decree.       .        ,  ,  ..  t^^a^ 

Wood,  Baron,  again  declared  himself  to  be  of  the  same  opinion  as  before,  objection  that 
on  all  the  points  in  the  case ;  and  his  Lordship  entered  into  the  reasons  on  the  cUum  is  too 
which  that  opinion  was  founded,  as  fully  as  he  had  done  on  the  former  ocda-  ^^%^^y  *"*^»  "f 
•ion,  and  which  were  in  substance  the  same ;  and  he  also  cited  the  same  au-  disini£n«"the 

thorities.     The  only  new  matter  which  his  Lordship  introduced,  was,  in  speak-  bill. ^Wood, 

ing  of  the  manner  of  laying  the  claim  on  the  part  of  the  vicar,  which,  as  be-  B.  dUteiuieHU. 
fore,  he  condemned,  as  having  been  laid  too  largely  and  extensively ;  for  (said  he, 
in  allusion  perhaps  to  what  fell  from  Lord  Chief  Baron  Thomson  on  the  former 
determination),  it  is  not  sufficient  in  a  case  where  a  plaintiff,  by  the  fraud  and  ar- 
ti6oe  of  lining  his  claim  more  extendedly  than  his  right,  for  the  purpose  of  ex- 
cluding aoverse  testimony,  that  he  may  have  to  pay  costs  for  the  excess,  because 
it  would  in  all  cases  be  well  worth  while  for  a  party,  at  the  expence  of  some  ad- 
dition to  his  costs,  to  establish  a  right  which  be  would  but  for  that  device  not 
have  been  suacessful  in  setting  up ;  and  the  establishment  of  such  claims  in  courts 
of  law  and  equity,  observed  his  Lordship,  go  down  to  after  times  as  an  indisput- 
able memorial  of  tide,  and  therefore  should  be  regarded  with  jealousy  on  every 
occasion,  without  reference  to  the  immediate  consequences  of  so  mmor  an  in- 
convenience. That  he  denied  to  be  the  doctrine  of  any  court  of  law,  whatever 
might  be  the  practice  which  had  obtained  in  the  court  of  Chancery;  aiid  he 
would  reject  the  admissions  at  the  bar  which  should  be  made  as  to  the  pro- 

Eiety  of  such  a  mode  of  pleading ;  for  the  rules  of  pleading  should  be  uni<* 
rmly  founded  on  the  same  principles  in  every  court  in  the  kingdom. 
GraAaic,  Baron,  adhered  to  the  judgment  delivered  by  him  on  the  hearing 
of  the  cause  of  Byam  v.  Booths  and,  in  support  of  his  reasoning,  his  Lordship 
investigated  very  minutely,  and  commented  fully  on  the  various  and  nume- 
rous 

(1)  S  Pirle*,  Sai.  J»U^  p.  710. 
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1819*  yQ^g  docuttientft  adduced  ia  evidence  io  .tlie^^use.  Amopg^  other,  d^serva* 
^^1^^^^  he  disdatmed  the  aiitiionty  of  the  ancient  grants  produced  on  the  part 
of  one  of  the  defendants^  and  wluch  were  not  shewn  to.hfrve  been  acted  upbor 
or  followed  up  in  any  instance  ;  for,  in  cases  of  this  sort,  he  had  always  con- 
sidered that  non-exercise  of  his  rights  by  a  grantee,  made  his  grant  as  a  matter 
of  evidence,  mere  waste  parchment.  Without  proof  of  enjoyment,  of  what 
avail  would  these  deeds  be  on  an  issue  ?  There  would  be  nothing  to  try,  if  an 
issue  should  be  granted,  and  it  would  be  dangerous  to  mislead  a  jury  by  send- 
ing an  issue  to  them,  which  might  induce  them  to  think  that  we  had  consi- 
dered these  dormant- grants,  which  have  never  been  followed  up  by  perception, 
as  being  sufficient  ground  for  their  finding  a  verdict  in  their  favour.  On  the 
other  points,  his  Lordship  held,  as  before — that  a  grant  of  the  tithe  of  herbage 
would  not  convey  the  tithe  of  agistment — and  that  the  vicar,  having  claimed 
tithe  of  a  larger  propbrtion  of  district  than  that  to  the  tithe  of  whidi  he  had 
proved  his  titl^  (although  in  thi^  case  the  learned  Baron  declared  it  to  be  his 
opinion  tj»t.,here  the  plaintiff  had  proved  his  whole  case)  was  no  ground  for 
the  dismissal  of  his  bill. 

liM^j^Aiins,  Lord  Chief  Baron,  commenced  by  observing,  that  the  present 
suft.ws^f  in  the  result,  a  clear  re-hearing  of  the  former  cause,  as  there  was  no- 
tUuDg.neWi  i|i  the  evidence,  or  any  of  the  circumstances,  although  the  defence, 
9S  he^iyas  soxry  to  see,  was  in  some  respects  different,  in  having  resisted  the 
|pteiptiflr'$.5:laim  to  fppie  of.  the  tithes,  which  had  before  been  properly  admit- 
te4(tJi^itb^retore  ha  should  al^o  take  the  same  judicious  course  as  had  been 
pursu^4  .^y -Mr-  Baron  Gah^^w,,  in  merely  saying  that  he  concurred  with  the 
majority  of  the  court  in  the  opinions  delivered  by  them  on  the  former  deci- 
j^on^i  (iHis  Lpri^ip,  hovyevey,  stated,  that  in  consideration  of  the  habits  of 
hie  iN'ofessiooal. coarse. of  life,  he  felt  it  incumbent  on  him  to  make  a  few  re- 
mSff^.s  Qi)  the  objection  wbich  had  been  taken  to  the  manner  in  which  this 
olai^  ihad  be^n  laid,  and  the  extent  to  which  it  had  been  set  up ;  although, 
aaidhis  doidship^  it  may  not  be  necessary,  on  the  present  occasion,  where  the 
VMJosil^  of  ^tl^Q.  court  are  of  opinion  that  the  plaintiflT  has  completely  estab- 
lished hisgcoKeral  title  to  agistment  throughout  the  parish,  whatever  he  might 
hate  ^One  upon  the  former  occasion.  .  Thst  right  is  the  foundation  of  the  pre- 
sent daim,  and  sudi  is  the  right  demanded  upon  this  record.  If  the  defendant 
Q^d^  ;hiis  not  wad^  out  the  case  on  which  he  and  those  claiming  under  hiin 
have  affected  to-  rely— is  that  a  reason  why  this  bill  should  be  dismissed  alto- 
Mtheff .  a»  tQ  the  other  defendants  and  him  ?  But  suppose  he  had  succeeded 
m  his  defence,  is  the  vicar  to  be  therefore  beaten  by  all  the  rest  ?  It  is  quite 
dtoivtbit  in  icpurts  of  equity  the  principle  of  the  objection  is  not  recogniz^  in 
tbeir  iiiiles.  of  pleading}  and  therefore  the  counsel  who  have  adnnttea  the  ob- 
jection) to- be  untenable,  would  have  acted  improperly  if  they  had  hesitated  to 
do  so  }  for  such  an  objection,  I  venture  to  assert,  was  never  made  in  a  court 
•of  equity » till  the  .case  of  Byam  v.  Booth,  The  reason  is  quite  obvious.' '  The 
whole/  of  the  cause  in  a  court  of  equity  is  in  the  breast  of  the  judge,  and  the 
entire  oootrol  of  the  court.  A  vicar,  the  moment  he  estabHshes  his  right,  is 
qimi9ims  rector ;  and  if  Crowe  had  pleaded  that  he  was  exempt  fVom  the  tithe 
demanded  for  one-half  of  his  lands,  and  liable  for  the  other,  could  a  court  of 
equity  have  dismissed  the  vicar's  bill  in  ioto,  notwithstanding  it  reached  that 
proportion  of  the  daim  which  the  defendant  was  in  conscience  clearly  bound 
to  pay  ? 

As  to  the  ground  of  objection,  that  such  a  manner  of  laying  tlie  claim  might  , 
be  made  to  operate  to  defeat  a  defendant's  case  upon  the  trial  of  an  issue, 
equity  provid^  for  that  also  by  requiring  the  judge  to  indorse  the  postea 
agreeably  to  the  facts  proved  in  the  case,  and  the  court  will  then  take  care 
that  no  iujury  or  injustice  shall  be  done.  There  is,  therefore,  no  foundation 
for  saying  that  any  injury  or  injustice  may  be  done  by  the  exclusion  of  evi- 
dence. In  a  court  of  equity  nothing  is  ever  suffered  to  come  upon  a  party  by 
surprise,  ahd  on  this  part  of  the  case,  the  inhabitants  of  the  parish  would  be 
good  witnesses,  because  they  are  not  interested  between  the  rector  and  vicar. 

I  have  stated  thus  much  upon  the  objection  which  has  been  taken;  be- 

cause^ 
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eausc,  from  the  course  of  my  professional  experience,  I  feel  myself  caUed  on 
to  give  niy  opinwnin  an  especial  manner,  and  tiiat  I  am  bound  lo  justify  che 
very  proper  admissions  of  counsel,  that  the  mode  of  pleading,  which  has  been 
adopted  by  the  plaintiff,  is  conformaA>le  with  the  law  and  practice  of  courts  of 
equity. 

The  court,  therefore,  decreed,  in  each  of  the  causes. 

An  account  of  the  tithe  of  agistment,  with  costs  (1). 

I 

(1)  On  the  ISth  of  June  following,  tlie  de-      they  afterwards  abandoned  their  aj^peal,  and 
lendants  presiented  petitfons  of  appeal  against      paid  the  plaintiff  hit  costi. 
the  above  deeeee  to  the  Houae  of  Lords;  but 

T.  50  Geo.  8. 1819.    In  Cane. 
fFhite  V.  Lisle  and  others.    [4  Madd.  314.] 

THIS  was  a  bill  for  tithes,  exhibited  4th  December,  1813,  by  the  rector  of  On  an  issue  di- 
Wootton,  in  the  Isle  of  Wight,  against  Charles  Lisle  and  John  HoUis,  tfie  J^^^hwheTI" 
proprietors  and  occupiers  of  certain  lands  in  the  parish  of  Wootton.  modus  was  pay- 

The  substance  of  the  defence  made  by  the  answers,  was,  that  the  lands  in  able  in  respectof 
question  were  part  of  an  ancient  farm,  called  Wootton  Farm,  containing  763  a,  a  certain  part  of 
Or.  1  p.,  situate  in  the  parishes  of  Wootton,  Whippingham,  and  Arreton,  and  *  fenn, a  verdict 
that  632  a.  2r.  21  p.  (being  part  woodland  and  part  arable)  were  situate  in  ^"defendant in 
the  parish  of  Wootton,  and  were  distinguished  from  the  other  part  of  the  farm  equity.  Anew 
by  well-known  metes  and  boundaries;  and  that  a  modus  of  4/.  was  payable  at  trial  being  mov- 
Michaelmas  in  every  year  for  such  last-mentioned  part  of  the  fiirm,  in  lieu  !of  f^  ?*'»  *!  ^*'** 
all  tithes.  rreiSn. 

At  the  hearing  of  the  cause  before  the  Vice-Cliancellor,  on  the  27th  of  Ja-  ed:  ist,  That 
nuary  1818,  the  antiquity  both  of  the  payment,  and  of  the  farm  in  its  present  the  issue  was  ir- 
dimensions,  being  dispute:!,  an  issue  was  directed  to  try,  whether  a  modii^  of  "8:"|«'»  »t  being 
4/.  was  payable  by  the  occupiers  of  such  part  of  a  farm  called  Wootton  Farm,  fure  applyiM' 
situate  in  the  parishes  of  Woptton,  Whippingham,  and  Arreton,as  was  situate  in  flm'tothe  farm, 
the  parish  of  Wootton,  to  the  rector,  in  lieu  of  tithes,  for  such  part  containing  which  the  mmfaf 
682a.  2r.  21  p.  with  a  direction  to  indorse  any  special  matter  on  the  poste^i,     ^^  intended  to 

Upon  the  trial  at  the  Winchester  summer  assizes,  in  1818,  before  Mr.  Jus-  ^e^'ayment  *** 
tice  Paek,  a  verdict  was  found  for  the  defendants  in  equity.  contended  for  as 

And  on  the  first  day  of  Trinity  term  1819,  a  new  trial  was  moved  for,  by     a  modus.    2dly, 
*    Bell^  Weiherelt^  Ab.  Moore,  and  Ddrvdeswell,  for  the  rector.  Thatthe  rejec- 

Serjt.,Pe/4  Trower,  Gazelee,  and  Tinney,  for  the  defendants  in  equity,  x>p-  ^fl^^^^ 

PO^i?-     .        '  ,  •  ,  ,  immaterial,  as 

The  evidence  adduced  at  the  trial,  for  the  moduSt  appeared  by  the  judge's  it  only  carried 

notes  to  be  tliat  of  several  aged  witnesses,  who  swore  to  the  payment  of  che  *>*<=^  •®™«  ^^^ 
4/.,  and  the  nonpayment  of  tithes,  as  long  as  they  remembered. — One  of  them,  ?^"  fertherthe 
Joseph  Weeks,  on  his  cross-examination  said,  that  he  had  rented  Chillerton  ments  wUch 
Farm,  in  the  same  parish,  containing  400  acres,  and  had  paid  60/.  composition  had  been  estab- 
for  tithes,  thirty-seven  years  ago. — ^Three  receipts  by  Mr,  Walton,  a  former  Uahed  for  a  pc- 
rector,  were  in  evidence,  one  of  the  27th  October,  1785,  one  of  22d  December,  J^**** '^j^"^'^ 
1801,  and  one  of  15th  October,  1803,  all  acknowledging  the  4/.  as  received  for  eridencc?  3%y, 
a  yearns  modtu  from  Wootton  farm. — A  counterpart  of  a  lease  for  twenty-one  That  though  the 
years,  dated  29th  September  1703,  from  John  Lisle  to  Thomas  Joliflfe,  of  a  verdict  might  be 
farm,  called  Wootton  Farm,  in  the  parishes  of  Wootton,  Whippingham,  and  ^^^9  ">  ^p^y 
Arreton  (not  describing  the  parcels  or  boundaries),  with  a  covenant  to  Joliffe  JamJ^^nc^  ' 
to  '\  pay,  during  the  term,  all  dues,  duties,  taxes,  and  payments,  in  respect  of  and  the  court 
the  premises,  or  any  part  thereof,  to  the  queen,  church,  and  poor,  or  any  other  would  not  send 
person  or  persons ;  except  poultry,  foxes,  and  except  the  yearly  composition,  *'  *"*^^  ^^  * 

fnodus,  4j,jiy^  Thatthe 
validity  of  a  farm  modus  U  not  to  be  tried  by  a  comparison  of  value  with  the  whole  tithe  at  any  remote  period; 
and  that  ancient  documents  cannot  prevail  against  all  proof  of  usage,  unless  they  were  consistent  with  each  other, 
and  excluded,  not  the  probability,  but  the  possibility,  of  the  rnddiis.  5tfaly,  That  reputation  is  atimiasible  in  cases  of 
private  right,  where  a  class  or  district  of  persons  was  concerned,  and  is  evidence  as  to  a  parochial  modus,  but  not  as 
to  a  &rm  modus,  or  to  support  a  prescriptive  right,  except  as  to  a  right  of  way.  6thly,  Proof  of  a  ftxed  payment 
finra  &rm  during  along  period,  even  without  mention  of  a  modus,  is  eridence  of  a  modus.  7tfa1y,  Costs  are  given 
when  a  finding  at  law  is  confinned. 
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1819.        lamfciti  or  pensioii  of  4/.  per  ammm  to  the  minister  dT  Woottoa." — ^This  last 
nn.        piece  of  evidence  was  objected  to  on  the  part  of  the  rector ;  but  it  was  admit* 
tod  by  the  judge  as  evidence  of  reputation. 

As  to  the  antiquity  of  the  farm,  WUliam  Chiverton  BWore«  that  he  had  known 
the  farm  forty«six  years,  and  it  was  always  the  same.  On  his  cross-examina- 
tion he  said,  that  a  certain  field,  called  the  Fatting  Park,  was  dways  a  part  of 
the  farm ;  that  he  had  never  heard  of  its  haing  taken  firom  the  common. — 
Charles  Osborn  swore,  that  he  had  known  the  farm  the  same  as  now  for  forty- 
four  years. — And  the  present  dimensions  of  the  farm,  agreeing  with  the  terms 
of  the  issue,  were  proved. 

^  For  the  rector  were  produced,  an  extract  from  the  taxation  of  Pope  Nidio* 
las,  of  which  the  translation  follows  : — 
"  Taxation  of  the  spiritual  and  temporal  -possessions  of  the  dergy  of  the  arch« 

deaconry  of  Winchester. 

"  Deanery  of  the  Isle : 
"  The  church  of  Wodington,  twelve  marks. 
''  And  there  is  a  pension  in  the  same  of  half  a  mark." 

2.  An  InquisUio  post  mortem^  5  Edward  3,  and  another,  1 9  Edward  3, 
showing,  that  persons  of  the  family  of  De  Lisle  were  lords  of  the  manor 
of  Wootton.  3.  An  extract  from  the  Nona  Roll,  16  Edward  3,  showing, 
that  the  ninth  of  the  corn,  fleeces,  and  lambs,  of  the  parish  of  Wodyngton,  in 
the  deanery  of  the  island,  waa  worth,  in  the  fourteenth  year  of  that  reign, 
2L  3#.  Sd.  4.  All  inquisition,  extracted  from  the  registry  of  the  diocese  of 
Winchester,  being  a  valuation  made  27th  August,  1502,  of  the  parish  church 
of  Wootton,  and  of  a  chauntry  in  the  church,  by  the  direction  of  the  bishop,  on 
a  petition  of  the' rector,  to  be  permitted,  by  reason  of  the  poverty  of  the 
church,  to  hold  the  chauntry  with  the  living.  This  inquisition  finds  the  parish 
church  worth  yearly  4/.  6^.  Sd.  5.  An  extract  from  the  ecclesiastical  survey, 
26  Henry  &.     The  translation  follows  i 

Rectory  of  Wootton : 
Is  valued  in  the  farm  of  lands  caUed  glebe  lands,  together  with  i 
tithes  and  oblations,  as  appears  by  the  said  quaternium  (1).       > 
Charges  in  procurations,  and  a  certain  annual  pension 
And  it  is  worth,  clear        1        •        .  .  .  -        . 

Tenths  thereof  .--.  -  -  -- 

It  was  admitted  by  the  defendants  in  equity,  that  the  fSunily  of  De  Lisle 
were  patrons  of  the  living  from  1230  to  1589,  and  the  same  was  proved 
from  1718  to  1736,  and  Thomas  Lisle  was  admitted  to  have  been  rector  from 
1736  to  1767. 

As  to  the  antiquity  of  the  farm,  John  Wallace,  who  was  born  in  1734, 
swore,  that  he  had  known  Wootton  Farm  from  a  child;  that  he  knew  the 
Fatting  Park,  which  was  about  100  acres ;.  that  it  was  formerly  called  Quaker's 
Common,  and  was  all  bushes  and  briars  when  he  first  knew  it.  He  did  not 
know  when  any  thing  was  done  to  it ;  k  was  broken  up  and  ploughed ;'  the 
briars  were  burnt.  Farmer  Brown,  who  lived  at  the  farm,  did  diis ;  afler  they 
had  parted  off  the  level,  they  made  hedges ;  it  was  taken  from  the  Common, 
and  thrown  to  Wootton  Farm ;  it  was  common  land,  before  the  indosures, 
which  were  made  when  witness  was  a  lad.  Brown  then  rented  it.  As  far  as 
witness  knew,  the  Common  was  in  the  parish  of  Wootton.  Before  incLosure, 
the  cattle  used  to  run  there  from  all  parts.  On  cross-examination,  he  said, 
that  it  was  called  Wootton  Common,  before  Quaker's  Common;  that  he  had 
mentioned  only  Wootton  Common,  when  in  his  examination  before  the  com- 
missioners, (that  is,  in  the  original  cause) ;  that  the  rest  of  Wootton  Gammon 
was  inclosed. 

Robert  Knight  swore  that  the  Glebe  was  170  acres* 

The  examination  of  James  Foay,  a  witness  in  the  original  causey  was  raady 

(1)  Thl»  if  I  dootment  olUn  rtferred  to  in  tht  tunrey,  not  now  to  be  found. 
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by  idddk  he  deposed,  that  the  fann  now  compiues  certaio  lands  called  the  ^^^^* 
Fatting  Park,  and  he  believed  the  same  were  formerly  open,  barren,  and  no* 
cultivated  lands,  and  the  reason  of  his  belief  was,  that  be  had  heard  one  farmer 
Brown,  who  abont  fifty-six  years  since  was  tenant  of  the  fiurm,  with  whom  the 
deponent  dien  lived  as  servant  at  the  farm,  and  who  had  been  dead  many 
years,  declare,  that  he.  Brown,  broke  up  the  Fatting  Park,  and  brought  it  into 
cultivation;  that  before  that  tune,  it  was  rough,  uncultivated  land,  covered  , 
with  bushes,  heath,  and  rough  herbage ;  that  it  contained  about  80  acres  and 
upwards,  and  was  situate  in  the  parish  of  Wootton. 

John  Dyer,  aged  seventy-three,  swore  that  he  knew  Wootton  Farm,  and  the 
Fatting  Park ;  five  piecea  bore  that  name  ;  it  was  now  nearly  the  same  as  ever 
since  he  remembered,  the  same  kind  of  fences ;  there  was  a  deeper  ditch  than 
inner  ditches  usually  are ;  one  ditch  was  deeper  than  ditches  usually  are. 

It  was  then  proposed'  to  call  evidence  to  prove  the  boundary  of  the  farm  by 
reputation ;  the  judge  refused  to  hear  the  evidence,  as  being  hearsay  evidence, 
of  a  private  right,  and  not  evidence  to  prove  a  general  austom. 

The  jury  found  for  the  iaodt»,  and  the  judge  certified  that  he  was  perfectly 
satisfied  with  the  verdict. 

Against  the  verdict,  it  was  contended,  Ist,  That  the  lease  of  1704  was  im- 
properly received  in  evidence :  Sd,  That  the  judge,  in  his  charge  to  the  jury,, 
did  pot  lay  sufficient  stress  on  the  documentary  evidence,  and  that  that  evi* 
dence  was  so  strong  as  to  entitle  the  rector  to  a  verdict :  3d,  That  the  evidence 
of  reputation  j  as  to  the  ancient  boundary  of  the  farm,  should  have  been  re- 
ceived :  4th,  That,  itiksmuch  as  the  Fatting  Park  appeared  to  have  been 
taken  out  of  the  Common,  and  added  to  the  farm  within  time  of  memory^ 
the  verdict  finding  that  the  modus  covered  the  whole  &nn  in  its  present  dimen* 
sions,  could  not  be  supported. 

1st  On  the  first  point,  Clarkton  v.  Woodkome^  5th  Term  Rep.  4112,  n.  was 
cited  for  the  defendants  in  equity;  but  this  point  was  not  much  pressed  on  that 
side ;  it  was  contended,  for,  the  rector,  that  it  had  materially  weighed  with  <iie 
jury.  2d.  On  the  second  point,  it  would  be  necessary  to  state  the  judge's  ob- 
servations, which  were  read  from  a  shorthand  writer's  copy,  and  were  of  con- 
siderable length.  He  spoke  of  the  Nona  roll,  as  a  document  with  which  he  was 
previously  unacquainted ;  and  stated  that  the  ancient  surveys  could  not  be  re- 
lied upon  for  value,  because  of  the  interest  there  was  to  make  them  low ;  and 
that  in  this  case  they  afibrded  mere  inference,  even  as  to  value. 

It  was  contended  for  the  rector,  that  the  value  of  the  whole  rectory  appeared 
to  be  so  little  as  to  make  it  impossible  that  the  district  in  question,  there  being 
aonch  other  titheable  land,  beside  a  large  glebe,  should  then  pay  4/. ;  the  fact 
that  the  Lisles,  who  were  proprietors  of  the  farm,  were  patrons,  served  to ' 
account  for  the  pa3rment  of  the  4sL  in  later  times.  3d.  On  this  point,  were 
dted  BulWs  Nisi  Prius,  J295;  il/ertfwoodv.  Wood,  14  East,  330;  Rexy. 
Erisweil,  8  T.  R.  707;  Stanley  v.  White,  14  East,  332;  Weeks  v,  Sparket 
I  MmAe  &  Selw.  679 ;  Webly  v.  Pette,  Noy,  44. 

The  argument  for  the  rector  was,  that  the  question  was  not  of  boundary  be- 
tween private  estates,  but  between  an  estate  and  a  common,  and  although  it 
was  admitted  that  the  rejected  evidence  had  been  tendered  as  to  the  boundary 
of  the  estate,  only  not  as  to  the  common,  yet  the  two  must  be  considered  as 
connected,  and  a  court  of  equity  would  send  the  case  back,  if  there  was  a  want 
of  a  proper  proof.  That  in  a  question  of  farm  modus,  evidence  of  reputation 
was  determined  to  be  admissible,  by  the  case  from  Noy,  an  authority,  though 
the  only  one.  That,  in  a  cafSe  of  modus,  the  payment  was  to  be  established,  and 
also  its  perpetuity,  but  the  perpetuity  of  payment  could  only  be  proved  by  evi- 
dence of  reputation,  and  so  also  the  antiquity  of  the  farm,  in  respect  of  which 
the  pa3rment  was  made,  but  this  would  include  the  question  of  die  boundaiy. 
Modus,  it  was  said,  was,  in  a  sense,  a  public  question,  the  wlu^  parish  beie^ 
intefetted  in  the  provision  for  the  dergyman ;  and  evidence  of  reputation,  even 
in  cases  of  private  right,  was  (it  was  contended,)  to  be  admitted  where  the  na- 
ture of  the  case  required  it.    It  was  suggested,  that  the  point  had  arisen  in 

some 


»7«  TITHE  GASE& 

1SI9.        some  case  of  Abbey  Lands,  whieh*  hafve  aequirdd  d»  iia»i«  of  Prior^s  Lands* 
and  have  not. paid  tithes,  and.  Vioer's  Alffidgnieiit  was  refiiTfedto'(l).    '  , 

4th.  On  this  point,  it  was  contended,  that  there  was  evidence  to  thorn  tfasufc 
the  Fatting  Park  had  been  added  to  theiarm  within  reach. of  memory,  and  diat 
though  on  the  authority  of  Sioekwell  v.  Terry^,  1  Ves.  118^  huids  allocted,  wkfa 
the  incumbent's  consent,  to  an  ancient  farm,  in  beu  of  right  .of  oonmion  be-* 
longing  to  the  farm,  would  be  reversed  by  the  former  mqdus^  yet  it  did  not 
here  appear  that  the  rector  had  been  privy ;  the  inclosure  might  have  been 
made  by  some  agreement  amongst  the  commoners,  witliout  consulting  die  rec- 
tor ;  it  might  have  been  an  approvement  under  the  statute  of  Mertxm,  20  Hen. 
9«  c.  4.  The  Lisle  family  appearing,  by  the  laqitintumet  posimorltmy  to  be 
lords  of  the  manor*    . 

The  Vicb-Chamc£Lcor  said,  that  he  riiould  not  imnediatdy  give  jud^Bi0iit» 

but  h«.i%iQuId'«tate  his  impresnon :  I'he  issue  in  this  cause  was  irregolac ;  it 
WM  douMe  in  its  nature,  applying  first  to  the  farm,  a  district  which  the  ^Bodus 
i(>as  eonteoded  to  cover;  next,  tio  the  payment  contended  for  as  amodus*  The 
new  tffiaLiiras  mored  far  on  the  grounds,  of  evideaee*  having  been  improperly 
receivedv  and  improp^ly rejected;  of  mis-dvreofion  of  tihe  jwdge,  as  to  the 
vei^t  xif  at  part  of  the  evidence,  and  of  the  verdict  beings  against  evMeaee. 
With  reaped;  to  the  lease  of  1 704,  he  thought  it'  immaterial  whether  it  was  pra-> 
periyor  iviproperiyTeeeived,  because  tho*  evidence  of  the  lease  only  went  to 
oirry  baak  some  few  years  farther  the  (fact  of  paytnents^  which  had  been  estab* 
liahedifor.a  period- sufficiently  long  bf  other  •evidenee;  4nd  it  appeared. to  him 
therefere  tliak  the  rejection  of  that  e^identq  ooght  not  td  have  atf'ected  the  vef- 
diet. .  U  in  this  case  reputation  -was  nob  ctvideoce^  wfaiofa  was  die  Iteaning  of  hia 
opuiion^  then  tins  lease  was  not  admisi^ble,' beings  in  efi^ctvtiie  deckaation  of 
the  lessor  of  his  own  right.  If^  however,  peputationwaa  evidenice  in  thia^aast 
then  he  considered  the  lease  to  be  adinissiljlo,'as  being  «a  ^ct' of  reputation. 
As  ^  tfae'Fatting.Park,  the  judge,  of  Nid  Priuf,  appeared  to  have  distinddy 
put  itito  the  jury,  to  consider,  whether  it  was  an  anoient  part  of  the  fitnalakefy 
faaouffht  into*  tillage,  or  an  addition  to  the  farm^  and  to  have  dmetedthat^tlMy  . 
should  find  the  latter  (if  it  were  their  opinion)  speciaUy,altliough  kerindontad 
that  such  finding  would  not,  in  his  opinion,  affect  the  modus;  the  general  vnr* 
diet,  therefore,  involved  a  finding,  that  it  was  an  ancient  part  of  the  fiurm,  and 
his  Honor  saw  no  reason  to  be  dissatisfied  with  that  conclusion ;  the  only  evi- 
dence strongly  adverse  to  it  being  that  of  Wallis,  which  was  both  obscure  and 
imsatisfactory,  and  opposed  by  other  evidence  :  but  if  otherwise,  it  was  to  be 
presumed  (in  the  absence  of  opposing  testimony)  that  tiie  indosure  had  been 
laarfuUy  made,  aiid  so  made*  as  to  give  the  land  by  way  of  aobsitititMn  IMVhi'* 
rigl^tiof  yoommon^  and  to  bring  the  caae  within  the  principle  ^^€^£laokmelU  vv 
'Miny^'Sl).  l£  so,  though  the  verdict  nught  be  wrong  in  form,  yet  jt  was  right, 
in  substance,  and  a  court  of  equity  would  not  semi  it  back  for  a  matter  of 
for«K .'  .   •  .  '...-.'»    i 

Asi  to.  the  argument,  that  an  appnovement  mightbepresomod,  tt/wasiaot 
shewn  that  th6  proprietors  of  the  farm  had  been  lords  of  die  manor  since  1332, 
a  period  too  remote  to  ground  the  presumption  contended  for*     WiKh  reapect 
%o  the, ancient  documentary  evidence;,  it  was  to  be  observed^  that  the  YfiiiikjKQt^ 
a.farm  modus  was  not  to  be  tried  by  a  comparisoa  of  value  with  the  whala^titbe 
at  any-remote  period,  because  other  motives  than  those  of  a  pectiniary  biffjulKi'' 
might  influence  a  particular  proprietor  to  make  a  grant  to  the  church ;  and  bc^ 
cause  the  relative  state  of  cultivation  and  produce  at  the  time  of  the/ion!ti;;ft¥t,, 
could  not  l)e  ascertained.    That  ancient  documents  'could  n^i^  prevail^^gain^tcisll 
proof  of  usage,  unless,  they  wera  consistent  with  each  ocheri  andtud^s  th^t^ 
te«l  of  them  excluded  not  the  probability/  but  the- possibility,  of  the  niotaAi^.  ' 
T^at  Here  th^  ancient  dociunents  i^ere'not  consistent;  noir  did  a^y  qf'tbetb  ek-'^ 
c^de  tlie  ppssibility  pf  the.  vfuidus...  TW  only,otb«r  question  vc^  :|jbfit,Q£<^i|re<T . 
jeptm  of  thaevidcBceiof  jraputatifUktar  to  the  boundarijF  of  tbeifanafrjas  fat^sd?. 

!(.■      i:    >'    .  >'•  <i   li/ .  t   'I  !      {    I    *      .   1    >  i'>irii>l    4    b.«      •  j<.  'i   '1    M'i^  ^'^  ^  ^^iMiiblV--' 

r.i.  '■    »        '■     '  r      -  ,  '      !    -If '•    '  '.     ;     I  '.'■  -  t  I-  .       *»    i'        .  •       i        i  .  t'     ,■  v     '     :-o       .I'M    nQ   ^iij   '  ' 

'  V    rf-.iuii     t:rt    nii«      ♦    fji.-  m^S^i'1  IKoi.  ^fSi  I18/v»  '-•'•I    9n'    "^'air»  cite  of  «.5rT«>birn»  Yi*n'h  • 


TiTHD  CAfEE. 

in*  aiies  of 'flidiiiiAuiil*  right.  It  «te  piaiB]y«4nii8itUe*in  dues  of 
private  rigbtv'itobcre-  a  ekss  mt-  distHct  ^f  petnsMi  wtas  ooncc^med,  as  m 
SkM&f^^  Whits  (1).  His  H6nor»  af^er  notidng  that  it  had  been  admit- 
ted liat  tbe  vgected  evidence  had  not  been  tendered  as  to  t!ie  commony 
sttd^'it  was  argued  to  be  receivftblef;  first,  as  on  a  question  of  modus;  se*^ 
candly,  as  on<  a  question  of  prescription  generally.  As  to  the  first,  reputa-' 
tion  was  undoubteidly  evidence  in  the  oase  of  a  parochial  fnodus^  but  with  re- 
speet  to  a  hrm  modtu^  the  case  in  Noy  stood  alone,  and  was  too  loose  to  be 
relied  ilpon  for  the  pKS^t' purpose,' but  it  was  said  that  such  evidence  affoKled 
the  tely  niedinin  of  proo()  he  thought  not,  because  proof  of  a  fixed  payment, 
for  a  ^miluring  a  long  period,  even  without  mention  of  a  mo<fii#,  was  evidence 
of  a  modus;  for  the  pajrment  would  be  presumed  to  be  according  to  right. 
Biyidgnfle  ef  veputatioD' was  tfacrcrfbre  not  necessary  to  support  such  a  modus; 
»Mi  it  ooidd  not  be  «aed  against -sudi  a  modus,  because  in  oases  of  prtvM6^ 
right  evidBnee  ^f  reputation  was'  only  admissible  in  confirmation  of  actual  eii^ 
joymenly  andinet  agAinatit*  AstiMlaTgel:  prindple  was  however  contended* 
for,  iiara«)y>  that  it  was  reccivifcble  <te  aH  question^  of  pTesdription<  But  in  ]ate> 
times,  he  did  not  find  thiaspecieb-efevidence  to  have  been  even'  tendsered  iff^ 
caaes  of  presoription  as  teindvvidilal  eights,  except  as  to  a  right  of  w%iy ;  ^aeH' 
a geoeval' principle wouldhave'bseB[«<i«ady.aiitWdr  in  every  case  in  which 'th^ 
question  had  ariscfn^'buthe'didtiotfiBd'that  it  had  ever  before  been  stated; 
that  hy  a  preaoriptiTc  ri^:  was  aseantAiily  a  right  so  remote  that  thepoA'cy  of 
the  kwpermitted  it  to  he  eatablished>^ithKiut  pkading  the  grant.  Tliat  ii  was' 
admitted,  itet  ^eve  the  grant  was  pkaded,  no  such  evidence  cbidd  herticm^*' 
ed,  ahfaoifgb  ihe  grant  liiigbt  be  pleiaded  «o  4>eJ«st^  mad  supported-  froni  ust^ 
alane  )«ad,  in  princi|>lei  'there-  s^enlcid'  no-difievence  between  the  rivo^se^^ 
Hia '  Honor  defiHrted  pronooming  his^  fiwd-  jud^ent^  gi^wg  l^toty*  to  the 
plaintiff ur eqtuty  to  prpdudeany  fur(l>etf  authoritiea.  •       '  •       •       .  ; 

On*  tiieE^  June  Idldv'na  ftirUier^tiuthoritieS' being 'produced,  his  Httio^ 
diataHHaed-  the^'motim^  with- coals;'  ohservingv  that  he  gave  the  eosts,  on  the. 
gvoiteda. that  where  a  ^dtng  at  law  is  doafirnoed,  those  who  dispute  it  must 
pay  feha:<ostsi;  and  that  Jibe  eost»ol^a  motion  dismissed,  are  not  costi  in  the 


(1)  14  Bast,  S82. 
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THIS  wus  anuit,  brought  by  die  Hev.  Henry  Allen  Leaden,  viesir  of^  the  clover,  tares,  or 
"parish  of'WaJrev  with  Tliandridge  annexed,  in  the  county  of  Hertfditl(gn»M,  when  se- 
againsf  William  Flack,  *  pari^ioner  and  occupier  of  land  in  the  pariifb  of  parated  from  the 
Warciforthetiibte8.4S>ftates,cteTer8,  and  wood  (1).  •  ^ oAer*S* 

In  support  of  the  demand.  Dr.  Swahey  and  Dr.  Lushington  contended,  iSMtt  ment,  tliough 
dseiviear  was>  "by  hss-enddwment  (IS),  entitled  to  aU  tithes,  except  com  and  hsTy ;  used  green,  fol- 
«> .  I   ,  .  I     -.  V    r  .1.  *    that  '^^"^  ^<5  "^^u'®  <*' 

their  genus,  and 

«2«  arti'ctei  of  great  tithe ;  but,  if  separated  by  the  mouth  of  an  animal,  become  agistment  and  a  small  tithe. 

Wso^comatttted^faefrbyihfc  farmer  fai  Ms  heuse  of  husbandry  is  not  exempt  fi^mtithe^  unless  by  special  custom. 

'^IShssmtmtaj€KiSHm  dmmm  mwi  seint.  0aBi9Skt  appHei  onlj  to  land  aiscuiiUy  held  by  an  ecclesiastical  person : 

ai^l^chf  jF^a«%^t^l)ii^d  be  tOMuftfred  into  t^e  hands  of  a  laypum,  it  beciM&e<i  liable  to  the  payment  of  tithes. 


.  ■  •  •  «      ■  .        -     . 

(1)  In, reading  the  evidence,  an  olycction 

was  tkk^A'tb  one  of  ih^  witnesse/, '6n  the 

gnfanOrWftfhe'^as  k'hsfm^,  'occupying  lahd 

in-lbe  pSrfiki»<  wbolsifht.lw  MteWiAfidln  the 

result  of  thia  tutt     J\kt  cfMrt^Ld^tlni^-,  al* 

though  he  had  no  direct  interest,  he  might  be 

ulUmately  interested  id  Ihe  event  of  the  suit ; 

and  th«'  f^Hy^iMl  not  irav«dtte  •ob^it>b 

nwreiy'feiy  fldaHaktittiigr  iKkUimjgtUiAA  ^tht 

hiaa,aait4>dD0t  appear  that  he  was- a  farmer 

in  the  parish ;  bat  if  so,   non  constat,  that  he 

was  a  fivmer  of  woodland.-    It  Iva  matter  Tff 

•rdiaary  prndcfuee  to  administer  the -ints. -ro- 


gatories, and  the  objection  is  taken  tbe  first 
time  they  are  offered  to  be  read.     The  court  is 
KounA  to  consider  the  witness  as  incompetent 
by  Uiir^-'^htrefore,  rejocu  hia  evMence. 
. «   (9)  The  additiMial  ai^icles  to  the  libel  plea^ 
ed — Fitst,  "that,  in  tiie  year  1231,  liogei,> 
then  bishop  of  tiondon,  and'  Geoffrey,  de.m 
iff  the  church  of  St.  Paul,  London,  made  a 
dtatdo  tfMHpositimk  or  ffulowmeDt  concemitig' 
the  vicar  of  the  parish  church  of  Ware,  or- 
daining that  the  vicar  and  his  successors  should 
receive  all  smnll  tithes  and  oblations  whatto- 
ever,  and  all   thingt.to  the  said  chnreh  of 
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that  clover  and  tares  were  articles  of  modem  introduction,  since  the  endows 
ment,  and  could  not  be  considered  as  coming  under  the  denomination  of  hay« 
more  particularly  when  they  were  used  green  (1),  and  did  not  undergo  the  pro* 
cess  by  which  hay  was  distinguished.  That»  on  the  exemption  claimed  for  wood, 
it  was  asserted,  to  depend  on  special  custom,  and  could  be  supported  on  no 
other  ground ;  but  no  proof  was  offered  on  that  point.  With  respect  to  the 
exemption  for  glebe  land,  belonging  to  the  impropriate  rectory  in  the  occupa« 
tion  of  the  defendant,  as  lessee  of  Trinity  College,  Cambridge,  it  was  a  dis- 
tinction perfectly  familiar  in  practice,  that  such  exemption  did  not  extend  be- 
yond the  personal  occupation  of  the  clerical  person,  and  could  not  be  transfer- 
red to  his  lessee. 

On  the  other  side,  Dr.  Arnold^  and  Dr.  Adanu^  contended,  that  clover  was 
of  the  nature  of  hay,  as  a  species  of  the  sam^  genus ;  and  that  there  was  no 
distinction  between  cutting  it  green  and  making  it  into  hay,  otherwise  than 
when  it  might  be  fed  off,  in  which  case  it  was  agistment.  That  as  to  the  ex* 
emption  to  the  tithe  of  wopd,  it  was  true,  that  no  evidence  of  particular  cus- 
tom had  been  adduced.  As  to  the  privilege  of  the  lessee  of  the  fieolor,  it  did 
not  stand  merely  on  the  clerical  character  of  the  lessor,  but  on  this  forther  dis- 
tinction, that  glebe  of  the  rector  was  not  liable,  if  it  had  belonged  to  the  im- 
propriator at  the  time  of  the  endowment  of  the  vicarage,  or  if  the  land  had 
come  to  the  parsonage  aiter  such  endowment  This  benefice  was  appropriated 
at  the  time  of  the  endowment ;  for  the  prior  of  Ware  was  bound  to  find  a  vi- 
car, and  the  penalty  for  not  complying  with  the  terms  then  settled  was,  that 
the  vicar  should  have  part  of  the  great  tithes.  It  continued  appn^riate  to  the 
priory  until  the  dissolution ;  it  then  devolved  to  the  Crown,  and  from  thence 
passed  to  Trinity  College.  It  is,  therefore,  within  a  case  cited  from  Cro. 
Elis.  (2) ;  and  it  is  further  to  be  observed,  that  rights  of  this  kind  are  reserv- 
ed to  the  college  by  the  lease. 

In  reply,  it  was  said,  that,  by  the  general  rule,  such  lands  would  be  liable 
to  tithe  und^r  the  distinctions  before  noted ;  that  the  case  quoted  from  Cro. 
filia*  did  not  affect  that  argument,  as  the  lands  there  referred  to,  as  discharged 
at  the  time  of  the  endowment,  were  considered  as  discharged  byspaiifi»«t* 
emption,  and  not  merely  as  belonging  to  the  rectory  (9), 

Judgment, — 

Sir  William  Scott. — This  is  a  suit,  brought  by  the  vicar  of  the  paridi  of 
Ware,  against  William  Flack,  one  of  his  parishioners^  for  tithes  of  clover  and 
tares  used  green,  and  for  wood  consumed  as  fuel  in  his  house  of  husbandry  in 
the  parish.  The  endowment  has  been  exhibited ;  and  the  general  right  of 
tithes  is  not  resisted,  otherwise  than  with  respect  to  the  character  of  the  parti- 
cular tithe  of  clover  and  tares,  and  the  claim  of  exemption  as  to  the  wood. 
On  the  first  article,  which  relates  to  the  tithe  of  tares  and  clover,  not  made  in- 
to hay,  **  but  cut,  mown,  and  used  green,  or  caused  to  be  used  green  for  the 
feed  of  horses  and  other  cattle ;"  it  is  contended  on  the  part  of  the  vicar,  wiio 
claims  all  the  tithes,  except  those  of  corn  and  hay,  that  clover  and  tares  so 
used,  are  not  to  be  considered  as  coming  within  the  exception.     I  learn,  how- 


WiM  4nd  chapel  of  Thundrycfa  appertahriog, 
or  which,  in  ftiture,  might  appertain,  except 
the  tithes  of  com,  frc  That  the^ame  vicar, 
and  other  ▼ican  ^bo  ihould  recdve  the  tithes 
of  wood,  trees,  and  underwood,  &c  of  all  fo- 
rests, groves,  dales,  and  hedges  of  the  whole 
parish  of  the  Till  of  Ware  and  Thundrych, 
and  of  flax  and  hemp,  gardens  and  finiit,  wool, 
Umibs,  pigB,  geese,  cygnets,  calves,  cheese, 
butter,  milk,  and  agistment  of  animals,  tithes 
of  sUgs,  rabbits,  ish,  and  all  birds,  tithes  of 
mills,  merchandjae,  gains,  and  lodging^hovses, 
ftc." 

(1)  The  Kbel  ipleaded,  "  That  die  said  tans 
and  doiftr  were  nsedgreen,  or  caused  to  be 
nsed  green,  by  the  said  William  Flack,  far 
tfie  filed  of  horses  and  other  cattle  beloi^giaf 


to  him  or  other  persons,  withoat  setting  out 
the  tithe  or  tenth  part  tfassiwnf,  wfaidi  was,  and 
is  Justly  due  to  the  vioar  of  the  said  parish." 

^2)  Blineo  ▼.  Barksdmk,  Cro.  Elis.  578. 

(3)  The  principal  cases  referred  to  were^-~ 
(as  to  ckmry^Frankiffn  ▼.  Bemrntt,  Bunb.  70. 
Danel  ▼.  WUhert,  Anie,  vol.  1,  p.  50S. 
Wailit  y.  Pom  and  UnderhUl,  Corny.  SSSt 
Ante,  p.  67.  fTkUe  v.  Read,  1  Wood,  15*. 
Woody*  Harriiom,  Ambler,  563 ;  AnUfp.  ^. 
(as  to  tares)— /fod^ioii  v.  SmUk,  2  Wood,  21 ; 
Ante,  ToL  1.  p.  715.  Steeny.BrauierpAmte, 
p.  61.  (as  to  wood)— IFoAen  t.  IVywi,  Amft, 
p.  ISa.  NoHm  y.  Fe/nmr,  Cro.  Gv.  lit; 
iMs,  vol.  1,  p.  363.  EtMim  v. 
Br§mim;  AnU,  p.  M5. 
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eva*,  from  the  highest  authority  in  the  Court  of  Exchequer,  that  grass,  when 
separated  from  the  soil  by  an  instrument,  though  used  green,  is  a  great  tithe ; 
it  then  follows  the  nature  of  its  genus :  but  if  separated  by  the  mouth  of  the 
animal,  it  is  an  agbtment,  and  a  small  tithe.  The  claim,  therefore,  of  the  yi- 
car,  on  that  article,  cannot  be  maintained. 

I  am  next  to  consider  the  ground  of  the  exception,  that  has  been  contended 
far,  with  respect  to  tithe  of  wood  used  in  fuel  by  the  £uiner  in  his  house  of 
hosbandry  (1).  This  is  a  remote  principle,  and  might  apply  to  a  variety  of 
other  articles  consumed  in  the  house.  If  it  is  a  custom,  it  is  on6  to  be  con-* 
itrued  slrieiissimi  juris,  being  against  common  riffht,  by  which  tithe  is  due, 
and,  therefore,  requires  to  be  established  on  the  fullest  evidence.  In  the  pre- 
sent case,  no  exemption  nor  special  compensation  to  the  parson  is  shewn :  this 
defence,  therefore,  cannot  be  maintained. 

The  next  exemption  claimed,  is  for  glebe  land  in  the  occupation  of  the  de- 
fendant, as  lessee  under  Trinity  College,  Cambridge.  Supposing  that  Trinity 
College  could  be  deemed  a  spiritual  foundation,  still  the  court,  would,  I  think, 
set  afloat  all  established  law,  which  it  has  always  understood  on  this  point,  if  it 
decided,  that  the  vicar  is  not  entitled  to  the  tithe  of  this  glebe.  It  has  been 
constantly  held,  that  if  land  has  no  discharge  of  itself,  it  is  discharged  only  in 
the  hands  of  the  ecclesiastical  owner,  under  the  maxim  "  Ecdena  decmas  non 
whii  eccletuB;**  a  maxim  that  is  binding  as  long  as  the  land  is  actually  held 
hy  an  ecclesiastic ;  but  if  it  is  transferred  into  the  hands  of  laymen,  it  becomes 
liable.  The  authority  of  all  the  cases  is  to  that  effect,  though  the  circumstan* 
oes  of  each  case  may  not  be  accurately  set  forth  ;  but  they  all  come  under  the 
same  principle.  A  person  may  shew,  that  lands  are  discharged  in  their  own 
right:  if  they  are  not  so,  but  by  a  personal  exemption  alone,  that  will  not  ex« 
tend  beyond  the  person;  for  tlie  privilege  being  only  personal,  does  not  travel 
from  the  parson  to  the  lay-lessee.  There  are  large  words  in  the  midowmentt 
ss  to  wood,  in  favour  of  the  vicar,  and  it  is  true  also,  that  there  are  large  w(»ds 
in  the  lease  implying  something  like  a  title  to  Trinity  College  (2),  through 
whom  this  defemlant  claims  to  be  exempted,  by  virtue  of  his  lease,  but  they 
sre  not  parties,  and  claim  nothing  for  themselves,  it  does  not  appear  that 
there  has  been  any  thing  paid,  or  claimed  on  their  behalf.  I  must  consideri 
therefore,  the  words  of  reservation,  referring  to  them,  as  surplusage,     i 

If  lands  have  any  local  privilege,  the  burthen  of  proof  is  on  the  defendant: 
nothing  of  that  kind,  however,  is  here  alleged ;  and  I  see  no  ground  for  snch 
a  chiim.  Lands,  it  is  true,  in  the  actual  occupation  of  the  monks,  were  dis* 
cfaaiged  from  the  payment  of  tithe,  as  belonging  to  ecclesiastical  persons ;-  but 
there  is  no  exemption  shewn  here :  on  the  contrary,  there  has  been  a  payment 
by  the  lessee. 

On  the  question  of  costs,  the  court  said, — I  am  inclined  to  give,  generally,  to. 
the  cleigyman  his  costs;  and  where  he  has  succeeded  in  any  part  of  his  suit, 
he  should  have  them.  In  this  case,  the  clergyman  has  incurred  great  expenca 
in  substantiating  his  just  charges.  With  respect  to  the  first  point  in  discus* 
sion,  in  which  he  has  not  succeeded,  I  shall  not  allow  the  expence  of  the  plead- 
ing ;  but  the  general  costs  must  be  given ;  not  the  particular  expences  on  this 
£int,  on  which  he  has  failed ;  and  I  beg,  that  the  Registrar  will  observe  the 
itinction. 

( 1)  Tbe  nzth  trtide  of  the  allegation  gWen 
in  by  WiUam  Flack  pleaded,  «  That,  by  an- 
cient enatom  in  die  said  parishes  of  Ware  and 
Tfemdridgie,  no  tithe  is  due  or  payable,  or  hath 
Qsoally  been  paid  to  the  vicar  for  the  thne 
being»  of  wood,  cnt  and  consumed  by  the  in* 
habitants  and  oocnpicrs  of  land  in  the  said  pa- 
rishes, as  fttd  in  then  houses,  occupied  by 
^em  within  the  said  parishes  for  the  purposes 
ofhnsbfndry.*' 

(8)  The  defendant  set  forth  in  Us  answer, 
"  That  be  holds  and  posiesscs,  and  during  all 
the  tiflM  aentioaed  in  the  libel  hath  held  and 
fiiMiiiLd,  the  psirsonage  and  rectory  of  Ware, 
•ad  the  tidies  and  profits  of  tiie  church,  diapel, 
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or  chantry  of  Thundrych,  with  all  and  ringular 
the  glebe  lands,  tenements,  meadows,  pas- 
tures, feedings,  tithes,  obventions,  frvdti, 
woods,  and  underwood,  &c  &c  to  the  said 
church  belonging,  with  a  reservation  to  the 
lessors,  (namely,  the  master,  fellows,  and 
scholan  of  Trinity  College,  Cambridge,)  of 
certain  lands  of  the  advowson  of  the  vicarage, 
of  the  tithe  of  wood  and  mills,  belonging  to  tiie 
said  rectory,  ftc.  together  with  the  royalties, 
interest,  title,  and  right  of  keeping  oourts,  and 
the  profits,  and  other  dntiea  and  rights,  ooqi- 
ing  of  tbe  said  courts,  as  leasee,  by  virtoe  6f  a 
leaaefiom  the  said  masters,  fellows,  and  scho^ 
Urn." 
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1819. 

^^-"•V^*^  T.  5»  Geo.  3.    1819.    lit  Canc» 

taf  26:29;  ^"^^^  ^-  'SA/wwer.    [1  Jac.  &  W.  9.] 
A  rector's  books  HPHE  bill  was  filed  in  January,  1815,  by  the  plaintifi*,  as  rector  of  a  mediety 
were  not  allow-    -■-   of  the  rectory  of  the  parish  and  parish  church  of  West  Walton,  against 

ed  to  be  proved  several  occupiers  of  land  within  his  mediety  for  an  account  of  tithes  generally. 

^vc^^puToiF  ^'  ^**  afterwards  amended  in  October,  1816,  and  the  claim  confined  to  the 

the  cause  in  tithes  of  hay  and  agistment^  against  one  of  the  defendants,  described  as 

order  to  prove  William  Smith,  of  the  parish  of  Walsoken,  in  the  county  of  Norfolk,  farmer, 

them  by  inter-  Iq  the  answer,  a  modui  of  %d,  per  acre  for  hay,  and  several  modvABi  for 

^^^f^^  ^"  other  titbeable  articles  payable  by  the  inhabitants  occupying  lands  in  the 

A  defendant  Parish  were  set  up,  and  also  the  following  modus  for  occupiers  residing  out  of 

insisting  on  a      the  parish. 

«Mt»  as  an  «  And  all  outners  or  outowncrs,  or  persons  who  do  not  dwell  or  live  in  ihe 

outner,  must      ^^  parish,  but  occupv  meadow  or  pasture  land  within  the  same,  pay  the  sura 

prove  himself  to     c  ,\  \     c  r        l.j  ^         iij* 

have  been  such  ^^  ^'  yearly  for  every  acre  of  such  meadow  or  pasture  land,  and  so  m  p^o- 
at  the  time  his  portion  for  every  quantity  greater  or  less  than  an  acre,  for  and  in  lieu  of  Ae 
lands  became  tithes  of  all  titbeable  matters  and  things  whatsoever,  yearly  arising,  renewing, 
titheable,  hb  failing,  liappening,  or  increasing,  in  or  upon  such  meadow  or  pasture  -land. 
scribe<Un  ^e  ^^^  ^  ^^^^  moduset  OS  customary  .payments  are  payable  at  Old  LauMnas 
bill,  is  not  suffi-  day,  in  every  year,  and  are  payable  to  the  rector  of  the  mediety  of  the  said 
dent  rectory  and  parish  within  which  the  lands  or  the.titheable  matters  ^ad  tbixiigs, 

^  "^""d^'  ^  respect  of  which  the  same  become  due,  lie,  or  arise*" 
suted^toTe  in  -^^  defendant,  William  Smith,  also  said,  tliat  he  Uved  in  the  parish  of  Wifd- 
lieu  of  the  tithes  soken,  «nd  not  in  that  of  West  Walton;  that  his  farm  and  lands  in  the  la^er 
of  ailtitheable  parish  Consisted  wholly  of  meadow  and  pasture  land;  and  he  insist^  on  the 
matters  yearly  f/i^^^  fo^  the  tithes  of  the  meadow  or  pasture  lands  of  ootoers  or  outowaoTs^ 
^w  too  much.  •«  a  *»'  to  the  plaintilTs  demand. 

A  decree  for        Mr.  Hart,  Mr.  fVeihereU^  and  Mr.  ShadweU^  for  the  plaiotifil 
tithes  was  ex-         Mr.  Heold  and  Mr«  Boteler  for  the  defendant.  ^    i 

P'^'^y  vT^'^*^  ^^  support  of  the  fnodus^  the  defendant's  counsel  o£br^  iaevideue^.iiie 
prejudioi  to^the  ^^H^ount-books  of  the  collector  of  a  former  ractor,  and  several  terrie]|s.<.  .  . « , 
right,  where  the  An  order  had  been  obtained  to  prove  these  as  exhibits  tii\}d  vo<^^^vi|ig 
party  appeared  just  exceptions,  and  an  application  had  been  made  by  the  defendaoBt  toa^laige ' 
to  have  failed  publication  on  the  ground  of  his  having  delayed  the  ex^aunati^ont  .{^d^r  ||ie 
Mo^  hyw^^  *  expectation  of  a  compromise ;  this  application  was  refused.  It  h^  befui.|i§jf^i»l 
managing  the  between  the  solicitors  to  the  parties,  that  the  terriers  should  b^  1^9^  aac^  it 
suit  was  now  proposed  to  prove  the  collector's  books  vivd  voce*     The  plai^ufi^a 

Terriers'alone,  counsel  objected  that  these  books  did  not  come  within  the  descriptipiv  of  .^- 
iSdenw^f"^  -  ^*^^  that  could  be  proved  vivd  voce.  •  •  .^ 

ment,  are  not^'       Mr.  Boteler  stated  it  to  be  a  frequent  practice  in  the  Court  of  ^xd^iH^, 
sufficient  to         to  permit  the  proof  of  rectors'  books  vivd  voce,  and  that,  if  it  )v^  oby^C^^lfl^ 
prove  a  motbu,     the  court  generally  said,  that  the  cause  should  be  allowed  to  stand  .oir^ti^r 
^  the  purpose  of  exhibiting  interrogatories.  >t   -^  -o 

The  Master  of  the  Rdls  observed,  that  it  had  been  U8u^)»  ia  £49faiof,ii|{|l- 
vertence,  to  give  time  to  prove  a  document  material  to  the  iustii;;^  of,  tliP|Cy , 
and  that  he  was  unwilling  to  turn  a  party  round  on  such  a  ppi^f.  ^Z j^ 
where  there  seamed  to  be  soi^e  good,  ground  for  his  defence  ;i  ai^Jbe^^^tfaeBp^ 
fore  directed  the  cause  to  stand  over  that  some  enquiry  uugj^t  he  iQ^d^Jwo 
the  subject.  ■  .        '^ 

.  Mr.  Boteler  mentioned  several  cases  of  orders  made  i^  the  &a(cbeqiM|r  -^r 
.  the  proof  of  dooumeats  of  a  similar  description  vivd  voce.  In  CuU  v.  j[9kk(ftt 
Trin.  Term,  1819,  a  vicar's  book  and  receipts  were  proved  at.  t^aBar~^^~ 
aoGordiag.  to  an  ord»  made  for  that  purpose.  Ii^  Finch  v.  Mi^juiijutf.  ia  _ 
same' term,  th^.  % uestiont  nelated  to  the  vicar's  right  to  tithes  in  ^  jVf'S^''^ 
Oakham.  The  dean  anid  chapter  of  Weiitmioster  havi^  d^i  «ther,,tk^lk^n 
the  pariah,  had  in  tbehr  poasession  an  old  book  beloogiog  to  t^  ecchaiastical 
hoose,  wlkose  property  these  tithea  had  formerly  been.     We  pwdUwad  this 
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book,  proved  vtrd  voce  the  custody  froni  which  it  came,  and  read  from  it  a 
copy  of  the  endowment  of  the  vicarage.  In  a  case  of  Macauley  v.  Ayre^  some 
years  ago,  an  old  tlMptfartmt^  of  the  endowment  of  the  vicarage  of  Rowley  was 
.  offered  as  evidence.  It  was  objected,  that  the  endowment  itself  shojild  have 
been  produced ;  but  the  court  said,  "  If  you  insist  on  that  objection  the  cause 
shall  stand  over,  and  the  other  side  shall  be  at  liberty  to  exhibit  interrogatories ' 
.  to  prove  that  a  search  has  been  made  for  it."  It  is  a  constant  practice,  when 
the  proof  of  something  necessary  to  the  justice  of  the  case  has  been  accident- 
ally omitted,  to  allow  time  to  prove  it,  and  if  this  be  not  done,  another  suit 
must  ensue. 

For  the  plaintiff. — ^This  book  cannot  be  received  as  an  exhibit,  in  which 
the  hand- writing  only  is  essential;  for  here,  besides  that,  they  must  prove  that 
the  person,  whose  writing  it  is,  was  the  collector  of  the  tithes,  and  that  the  ' 
book  comes  out  of  the  proper  custody ;  and  on  these  subjects  the  plaintiff 
ought  to  have  an  opportunity  of  cross-examining.  It  is,  at  be^,  but  secondary 
evidence  of  the  fact  of  the  payment  of  certain  sums,  a  fact  that  might  probably, 
have  been  repelled,  if  we  had  been  apprised  that  any  evidence  of  it  was  to  be 
produced;  but,  as  it  is,  the  plaintiff  has  relied  upon  his  title  of  rector  only,  iiot 
tliinktng  it  necessary  to  examine  any  witnesses. 

The  Master  of  the  Holls.— ^The  authorities  that  have  been  cited  occasion 
considerable  difficulty ;  but  my  impression  is,  that  we  ought  not  to  permit  the 
rules  of  practice  of  the  court  to  be  broken  in  upon  for  the  sake  of  any 
particular  case.   Now  the  general  practice  is  quite  dear,  that  no  parol  evidence 
is  allowed  to  be  received  after  publication,     if  this  were  once  allowed,  where 
are  we  to  stop?  Is  it  to  be  done  in  every  case,  where  allowing  it  willprevent 
another  suit  ?  If  that  is  to  be  considered  a  sufficient  reason,  it  is  one  that  may 
always  be  urged.     If  you  allow  it  to  one  party,  how  can  you  stop  the  other  ?  , 
What  nde  could  be  adopted?  Infinite  mischief  and  irregularity  would  arise,  if 
the  door  be  not  shut  to  evidence  at  publication.     It  must  be  a  very  extraor- 
dinary case  to  fsrm  an  exception ;  and  it  is  incumbent  on  the  party  applying 
to  make  out  such  a  case.     Now,  are  the^e  here  any  circumstances  to  form  a 
fluffipient  ground  for  letting  tliis  defendant  into  new  evidence,  tiior^  than  any 
other  ?  I  diink  not ;  for  when  the  former  application  was  made  for  time  to 
examine  witnesses,  the  court  did  not  think  proper  to  permit  it,  on  the  ground 
of  any  thing  tliat  had  been  done  under  the  idea  of  a  compromise  t  and  it  would 
fee' Inconsistent  to  do  it  now  for  reasons  then  thought  insnflBcit^t.    Then^  is 
thtre  any  reason  for  indulgence  from  the  nature  of  this  evidence? -If  it  was 
'  ambiguons,  whether  this  book  is  or  is  not  a  mere  exhibit,  the  court  must  de- 
tenooiiie  it;  and  the  question  would  be,  whether  it  requires  any  other  evidence 
'to  support  it,  or  whether  it  is  such  as  (Jan  be  proved  by  itself,  without  any 
auxiliary  testimony,  which  is,  as  I  apprehend,  the  nature  of  an  exhibit.   I  think 
it  would  l)e  very  difficult  to  bring  this  within  the  range  of  exhibits ;  for  it  does 
reqtiire  some  collateral  testimony ;  and  to  permit  it  to  be  proved  now,  would 
te  permitting  a  party  to  mend  his  case  by  new  evidence  at  the  hearing.     The 
court  should  never  do  that,  except  in  a  strong  case  of  surfjrise ;  and  it  is  not 
'Cbbi^  for  the  party  to  say,  that  it  is  essential  to  the  justice  of  the  case,  or 
-tUt  ft  will  prevent  another  suit ;  for  that  may  always  be  said.     With  regard 
'tor  tSe  aitstfiorities  that  have  been  mentk>ned,  I  pay  great  defi^ence  to  them, 
partlctdarly  as  coming  from  a  court  where  these  cases  receive  so  much  dis- 
autfenr;  but  Ir^ember  a  case  of  PotU  v.  Ihtta%H\),  in  the  Bxchequer, 
where  aa  old  ta4W^zimti#  of  an  endowment  was  produced  from  tli^  possession 
ifilf  Hr;  Aide.    The  court  was  not  indinedta  receive  it,  but  they  penmtted 
'tarn  to  ata^e  some  circumstanopsi  fhmi  which  tC  tuii^t %e  ittferred;  that  iticame 
^  oi^ittdly  from  the  proper  depo«it6ry. "  Hdwtev^n  «hef  #ottld  nWt  r^ceiv^  it, 
'"Aftttitecamefromprivttjecihtadyj  iAnli  Ihfey  wttuld'titof^rriiittinj' other 
'tefideMe  to  cure  that  defect.    At  tfai^>^*  iik{iieil6oik  «f  ililpartaHbei^l  ^aH^niC, 
'  Umnw,  ifeeidifit  «ii  my  firttiWtirts^ii^.^  ^  ^  .•  <J^  ^ -'^^  '"=  -  "-  ^      '   ^  ' 

^^^I-  II.  3  R 
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The  MAftTEt  o>  VB^ltdLLS. — ^ThequestSon  at  present  is,  Wliethbtbe  book 
that  has  been  produc^&d  shidl  be  received  as  an  exhibit,  or  whether  th6  court 
shall  give  leave  to  exhibit  interrogatories  to  prove  it.  The  book  is  one  in 
which  the  collector  of  a  former  rector  has  kept  accounts  of  the  receipts  of 
tithes  ;  and  it  is  first  to  be  decided  whether  this  comes  within  the  description 
of  exhibits,  and  can  be  proved  at  the  hearing  of  the  cause.  Now  the  rule  is, 
that  nothing  shall  be  proved  vkd  voce  that  requires  more  than  the  proof  of 
hand- writing  to  substantiate  it ;  if  it  be  any  thing  that  admits  of  cross-examin- 
ation, or  that  requires  any  evidence  besides  that  of  hand-writing,  it  cannot  be 
received.  The  question,  therefore  is,  in  each  case,  whether,  after  the  hand* 
writing  is  proved,  the  document  becomes  evidence.  This  rule  is  strictly  ad- 
hered to,  for  in  many  cases  where  an  instrument,  which  primd  facie  appears 
to  be  an  exhibit,  requires  more  formal  proof,  it  cannot  be  received  as  one. 
Thus,  in  the  case  of  Earl  Pomfret  v.  Lord  Windsor  {I),  Lord  Hardwicke 
refused  to  admit  receipts  to  be  proved  mvd  voce,  although  ordinarily  they  may 
be  taken  as  exhibits.  And  in  a  case  in  Free,  in  Ch.  .64,  where  a  de^  was 
offered  in  evidence,  and  the  subscribing  witnesses  were  dead,  witnesses  were 
produced  to  prove  their  hand-writing,  but  this  was  not  permitted,  as  some- 
thing more  was  necessary.  Now,  to  apply  these  rules  to  the  book  in  ques- 
tion :  if  it  be  proved  to  be  the  writing  of  the  person  stated  to  be  the  collector, 
does  it  then  become  admissible  evidence?  It  will  be  necessary  to  prove  that 
be  was  the  collector ;  and,  next,  that  it  comes  out  of  proper  custody ;  for  it  is 
not  like  coming  from  the  custody  of  persons  having  the  care  of  public  records. 
The  proving  the  hand-writing  only,  does  nothing  towards  making  it  evidence, 
and  it  does  not  therefore  come  within  the  description  of  exhibits.  It  is  of 
great  importance  not  to  permit  oral  evidence  to  be  introduced  at  the  bearing 
of  the  cause. 

The  next  question  is,  whether  tbi^  defendant  oUght  to  be  permitted  to 
prove  the  book  upon  interrogatories;  fot  that,  some  authorities  meriting 
great  attention  have  been  cited :  but  I  think  it  would  require  a  knowledge  ot 
tbe  particular  circumstances  of  the  cases  in  which  such  liberty  has  been  given ; 
for  though  there  are  instances  in  which  the  court  has  admitted  proof  *of  a 
document  or  a  single  fact  after  the  cause  has  come  to  a  hearing,  yet  tliey  must 
be  considered  as  exception^,  ^and  every  other  case  where  the  same  indulgence 
is  asked,  ought  to  be  brought  within  those  exceptions.  To  permit  such  a 
practice  would  be  productive  of  very  great  mischief:  the  same  liberty  roust 
be  granted  to  the  other  side,  to  let  in  evidence  of  any  thing  they  may  have 
neglected  to  prove ;  arid  it  would  break  in  upon  the  general  rule  that  no  wit- 
tiesses  shall  be  examined  aftier  publication.  All  those  cases  must  have  been, 
either  where  some  fact  has  unexpectedly  come  out,  of  which  the  party  was  not 
apprised,  or  where  there  has  been  an  accidental  omission,  and  some  further 
inquiry  is  thought  necessary  to  inform  the  conscience  of  the  court.  On  these 
grounds.  Lord  Hardwicke  refused  the  motion  that  was  made  in  Greaves  v. 
Budsel  (2),  and  the  court  has  always  been  very  cautious  to  preserve  the  genera) 
Tvlti  I  do  not  mean  to  state,  that  there  are  not  exceptions.  There  is  a  abort 
case  in  Dickens  (3),  where  leave  was  given  after  publication  to  examine  a  wit- 
ness vivd  voce  to  a  particular  fact ;  and  in  thie  case  I  mentioned  in  Free  in 
Chan,  the  Master  of  the  Rolls  allowed  the  cause  to  be  put  off,  and  an  exa- 
mination to  take  place.  There  have  been  some  such  cases  in  the  Exchequer, 
but  in  Potts  V.  D^trrand  the  court  refused  it  (4).  Now  let  us  see  what  are 
the  circumstances  of  this  case.  The  defendant  Smith  states  in  his  answer, 
that  he  has  been  informed  and  believes,  and  has  no  doubt  he  shall  be  d>ie  to 
prove,  that  the  modus  is  annually  payable  in  lieu  of  tithes ;  and  then  upon  this 
point,  where  the  whole  onus  lies  upon  him,  he  does  not  examine  a  aingle  wit- 
ness, though  he  bais  to  prove  it  against  the  rector,  whose  primd  fade  title  is 

sufficient 

IV)  2  Yes.  47S.  (4)   See  JUtrnev  Gener^  v.  TktmMB, 

TOlAtk.444.  ^Cox,S. 

(8)  Oage  J,  Hmttr,  1  DidL  A. 
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^lArieHttb  wmke  o«C  ln9  datei.    Tfas  rratov  then  does  4)0t  Iqmw  ditt  there 
;wiH  be  any  eridenee  in  sufipoft  of  the  modus ;  he  knows  there  cm  he  none 
hut  exhibits^  and  he,  relying  that  by  exhibits  done,  sufficient  proof  cannot  be 
made*  ▼enturea  to  cone  to  a  hearing;;  without  examining  any  witnesses  oh  his 
part,  and  an  application  is  now  made  for  the  proof  of  this  book.     The  book  is 
to  prove,  not  the  moduty  bnt  the  fact  of  payment,  which  would  be  an  en- 
lirt ly  new  part  of  the  case.     It  is  therefore  a  solicitation  to  admit  proof  of  the 
nain  point,  as  to  which  there  is  a  total  absence  of  all  evidence,  written  or 
paroL     If  permission  were  given  under  these  circumstances  to  one  who  knew 
that  he  had  to  support  his  case  by  evidence,  and  who  was  perfectly  able,  but 
has  wholly  omitted  so  to  do  without  explaining  why,  could  the  court  ever 
tefuse  to  allow  a  party,  who  has  not  proved  his  case,  to  go  into  a  new  head  of 
enidence?  This  book  is  called  a  document ;  but  it  is  really,  evidence  to  prove 
die  fiict  of  payment  for  many  years ;  and  how  does  it  difl^r  from  any  other 
fvideRee,  either  parol  or  written,  that  would  establish  that  fact  ?   If  this  were 
permitted,  we  could  not  refuse  the  other  party  leave  to  go  into  a  new  case,  to 
ssbttt  that  aaade  by  the  defendant.    No  case  has  been  cited  so  situated,  where 
such  an  indulgence  has  been  gi-anted;  and,  whatever  might  be  done  with  re- 
gard to  rector's  hooks,  under  particular  circwnstanoes,  and  where  they  Ibrm 
only  part  of  the  caae,  it  cannot  be  allowed  here  where  they  form  the  whole  (1). 
The  cause  then  proceeded  upon  the  remaining  evidence,  consisting  of  several 
lerrieca  from  ^  year  172i»  downwards ;  in  which'  it  was  stated,  "  that  all 

Caons  that  do  not  dwell  or  live  in  the  said  parish  of  West  Walton,  that  use, 
d,  or  occupy  pasture  ground  there,  do  pay  four-pence  per  acre  in  full  of  9II 
Ikhes  due  for  tlie  same  by  ancient  custom.'* 

•  For  chefJaintiff. — ^The  defendant  has  not  proved,  that  at  the  time  his  tithes 
became  payable  he  wbh  an  outner ;  he  is  not,  therefore,  entitled  to  the  benefit 
<|f  the  modu9t  even  if  he  sfaoold  establish  it ;  but  the  evidence  of  the  terriers  is 

C'teimofficieat  fiir  that  purpoee.     In  addition  to  this,  the  manner  in  which 
ffMMs(M#  iaiaid,  covering  every  species  of  tkbes  on  the  meadow  land,  ia  open 
1^:  mat  •  ohjectioii. 

^  mr  the  defaidant,  it  was  contended,  that  as  the  phuntifF  had  in  thje  bill  de- 
airihed  him  as  of  another  parish,  it  was  unnecessary  to  off^  any  farther  proof 
4iftbat&eL 

-  The  Mastea  ov  the  Rolls. — ^This  is  a  very  unfortunate  defence,  and  the 
cernrft  would  endeavour,  if  it  could  be  done,  to  put  it  in  a  train  for  further  in- 
fairy  ;  but  I  feel,  that  in  a  case  so  naked  as  this,  it  would  be  extremely  diffi- 
cult to : Bay  diat  the  defendant  has  made  out  enough  even  for  an  issue.  The 
reeter  haying  a  primd  facie  case,  and  Smitli  being  by  his  own  admission  a 
hplder  of  land  in  the  parish,  the  onus  of  proving  his  exemption  lies  on  him. 
Fisati  he  states  it  with  reference  to  his  own  character ;  he  says  that  he  is  an 
oaiHBflr,  and  in  that  character  he  claims  exemption  under  the  modus  which  he 
hae  set  up,  to  cover  the  tithes  of  all  titheable  matters  and  things  whatsoever 
yearly  ariaing,  renewing,  happening,  or  increasing,  in  or  upon  such  meadow, 
01  ip^unare  land.  Now,  I  certainly  must  have  understood  by  tliis,  not  only 
that  it  waa  to  cover  the  produce  of  the  land  as  meadow,  hut  that  it  would  take 
iQ  .every  species  of  tithes ;  it  wonld  cover  the  tithes  of  miHc,  if  cows  were  milked 
Ottfilie  land;  or  of  lambs,  or  wool,  or  whatever  other  titlieahle  matters  might 
a^UaniaUy  fall  there.  Now,  in  genera],  when  we  speak  of  a  modus  for  pasture, 
waoBoeao  a  modus  for  the  tithe  of  the  paature,  and  not  for  another  species  of 
ti|haa  perfectly  distinct.  This  woiuld  be  a  moat  extraordinary  modus ;  I  do  not 
say  it  la  impossible  that  there  should  be  such  SLmodus^  but  it  would  require  the 

clearest 

(1)  A<  to  the  admission  of  Wra  voce  exa-  Amb.    145.    Ea/de  ▼.  Lingood,   1  Atk.  S03.    ^ 

nlamnv  lee,  besi^s  tS)t  cases  cited  in  tiie  BUkop  ▼.  Churchy  2  Ves.  100.  Moored.  Aylet, 

text,   Toffu  M,  23.  Prac.  Reg.  162.     Mayor  2  Dick.  6i|.  Clarke  v.  Jetmngs,  1  Anst  iW. 

^  lAmdom  t.  Earl  c^  Dorset,  1  €b.  Ca.  22^.  ^ttarte  Sttunderson,  2  Cox,  19$,  Gast^oikn^s 

AfarflNrr;''Dr€«e^  P^ed  Chi  94.     CarleUfn  Cfase,    14  VesJ   1$3.     lyiwr  ▼.    fiwrfkghf 

▼.  Bfightweiiy  3  P.  W.  468;  AnU,  p.  I.i^kriii  if  Ves.  354. 
V.  Ingkdtw,  3  P.  W.  93.    Bunk  v.  Farquet, 
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■clearest  evidence.    Here  there  is  not  evidence  to  support  it,  even  in  the  more 

limited  sense.     Next,  the  defendant  has  not  proved  himself  to  be  an  outner. 

If  that  be  an  ingredient  in  his  title  to  the  benefit  of  the  ^iodits^  the  onus  lies 

on  him  to  prove  it ;  the  rector  has  nothing  to  do  with  that.    The  plaintiff  has 

in. his  bill  described  him  as  of  another  parish,  and  that  general  description -is 

the  only  evidence  of  it,  but  it  cannot,  from  thence,  be  assumed,  that  he  was 

'    necessarily  of  another  parish  at  the  time  that  his  lands  became  titheable.     But 

iostead  of  proving  the  modus  as  laid,  the  terriers,  as  far  as  they  go,  only  prove 

it  for  pasture ;  and  therefore  even  supposing  them  to  be  sufficient  evidence, 

they,  do  not  establish  it  as  to  any  other  tithe.     Besides,  to  prove  a  modus  by 

terriers  only,  without  any  evidence  of  the  payment  of  it,  would  be  quite  new. 

They  might  perhaps  be  sufficient  if  they  were  terriers  made  in  the  time  of  this 

.NCtor,  aind  he  had  thus  himself  acknowledged,  that  he  had  no  claim  to  tithes 

iitk  kind.    The  terriers  of  former  rectors,  are  evidence  against  him,  but  not 

if  Mdusive ;  and  I  think  the  defendant  has  not,  upon  the  whole, .  made  out  a 

case  even  for  an  issue.    There  must  therefore  be  a  decree  for  the  plaindif,  but 

eftmnat  be  declared  that  it  is  without  prejudice;  for  I  feel  the  case  to  be  so 

iimp^ect,  that  it  ought  not  to  operate  upon  the  rights  of  the  parties,  and  I 

miahjto  mark,  that  it  is  not  to  be  considered  as  settling  the  question. 

..    It  was  observed  on  the  part  of  the  plaintiff,  that  such  a  declaration-  was  not 

usual,  and  might  in  a  future  suit  be  prejudicial  to  him. 

fe  ifTbc  Master  of  the  Rolls  said,  he  thought  it  was  not  uncommon  to  insert  a 
.declarilion  of  that  nature,  but  he  would  consider  the  subject  and  mention  it 

The  Master  op  thje  Rolls. — In  this  case,  the  only  point  reserved  for  con« 
sideration  was,  whether,  after  a  decree  for  tithes  in  kind,  it  was  according  to 
:the  practice  of  the  court,  to  add  a  dedaratioD,  such  as  I  proposed,  with  respect 
to  a  modus  not  well  laid  in  the  answer,  and  not  sufficiently  proved.    From  my 
recollection,  I  thought  there  were  instances  of  it,  and  that  if  so,  it  would  not 
b|  eG^ctiooalde  in  the  present  case^  the  court  being  apprized  that  there  were 
^  ..  pnodusfis  mentioned  in  ancient  terriers,  which  the  defendant  failed  of  establishing, 
.  not  being  sufficiently  proved,  and  not  properly  laid.     If  the  case  shomdiednie 
before  any  court  again,  it  might  have  been  thought  that  there  had  been  a  de- 
termination against  the  modus,  and  not  upon  tlie  ground  of  insufficient  proof 
.  and  pleadings ;  the  insertion  of  this  declaration  would  be  usefhl  to  prevent 
..obscurity,  and  to  make  it  known  on  any  future  occasion,  that  the  cocrirt  did 
•not  here  mean  to  decide  definitively  and  ultimately  on  the  modus.     Upon 
-'  .,  ;lbolfing  i»to  the  cases,  I  find  it  has  not  been  unusual  to  subjoin'-to  a  decree 
•      for  payment  of  tithes,  a  reservation  of  this  kind*  with  respect  to  a  inofius.     In 
'  ^ ,  iS^tv^  Sfuaine,  3  Wood,  297,  the  decree  was  declared  to  be  "  without  pre- 
.  gudjce  to  any  ancient  customary  payment  in  lieu  of  tithes  in  die  said  answer 
'  '  mentioned,  which  may  be  hereafter  wejl  laid  and  properly  proved.*'     This  is 
^decisive,  and  it  was  at  a  time  when  the  Exchequer  was  ably  filled':  tfte  record 
is  signed  by  C.  B.  Park£r,  and  Barons  Adams  and  Perrott;  names  of  high 
authority.    There  are  reservations  of  the  same  nature  in  the  decrees  in  'Carter 
'\\  Anderson,  3  Wood,  329.  Bennisonv,  Smith,  ih.  345.  Heathcoteiy,  Ap^ 
pUton,  ib,  479.     The  same  was  done  in  the  case  of  Croft  v.-  Ayer,'4  Wood, 
.361,  and  4Gwill.  1325,  in  which  I  was  counsel,  and  in  Bligkyf.  BainAridge, 
4  Wood,  516  (1).     I  have  just  stated  these  cases  to  show  that  it  was  Certainly 
a  mistake  to  suppose  this  to  be  a  new  course  in  tithe  causes.  •  It  remains  cmly 
to  do  what  I  first  .proposed ;  and  in  the  decree  I  shall  follow  the  langoage 
used  in  Salt  v.  Swaine, 

Sittings 


i: 


'  (1}  Instances  of  the  insertion  of  similar  de- 
ciststions  in  decrees  for  tithes  may  1>e  found 
In  B»tcn  T.  Higginbattom,  I  Wood,  42A. 
T^pmUpy-  TcmUnMH,  3  Wood,  d86'{  Jnie, 
Jf.  189,  858.  Stirling  ▼.  Kmg,  3  Wood,  87. 


fThitey.  Layton,  ih,  154.  Mkadb^r.  Jknf,  tft. 
416.  Qmcke  ▼.  LanB,  ib.  538.  Fervir*  v.  Pel- 
kUt,  4  Wood,  334.  BMwmw.  4<Mm9is,  s& 
48.  Ewmt  v.  Qrten,  .i^  l^%  .  Ta^ior  v.  fW» 
ib.  322. 
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Sittings  after  T.  69  Geo.  3.  1819.    Scacc. 

JPifrman  and  another  t.  BlaAe  and  others.    [7  Priee,  654.]  /u^  17. 

X^RAY  moved,  on  the  part  of  the  defendants,  in  the  above  causes,  that  Titbecanaet 

"     they  might  be  consoh'dated ;  and  that  the  depositions  taken  on  the  cannot  be  con- 
part  of  tlie  defendants  in  a  cause  of  Wright  v.  Soutkrvood  and  others  (1),  2^^|^^*"JJ 
together  with  the  documents  proved  therein  as  exhibits,  on  the  part  of  th^  ^ 

defendants,  might  be  read  and  given  in  evidence  in  the  said  causes,  when  so 
consohdated. 

'  The  motion  was  made  on  the  authority  of  a  case  of  Pyke,  widow,  v. 
Brooke  (2),  wherein  the  court  are  said  to  have  ordered  seven  different  bilk 
by  the  executrix  of  a  deceased  vicar  to  be  consolidated  into  one. 

Richards,  Chief  Baron. — I  never  heard  of  an  order  in  the  course  of  my  ex- 
perience for  consolidating  causes  in  Equity ;  nor  can  I  conceive  upon  wlMt 
principle  it  can  be  done.  There  are  many  reasons  why  it  should  not:  ^mdif 
It  be.  the  practice,  it  is  extraordinary.  -  - 

Referring  to  the  Register  as  to  the  practice,  he  stated  that  there  wss  a:cilse 
wherein  a  similar  application  had  been  made  about  twenty-four  yeart'tfgD, 
when  the  court  refused  the  application  on  account  of  the  difficulties  whiebit 
might  place  in  the  way  of  the  defendants. 

Dowdesrvell  opposed  the  motion,  and  -  - 

The  coui't  refused  the  application,  saying,  that  it  would  be  necesssry^'first 
to  refer  it  to  the  Master  to  enquire  if  the  causes  could  be  eonsotidatod. 

Nik: 

(1)  AnU,  p.  013.  (2)  1  Fowl  Prac.  214. 


M.  GO  Geo.  3.  1819.    Scacc. 

Warrivgton,  Clerk,  v.  Motheraill  and  others.    [7  Price,  667.]       KovemUr  i«. 

T>ILL  by  the  vicar  of  the  parish  church  of  Leeke,  for  an  account  of  die  To  a  bill  against 
•^-^  small  tithes  arising  from  the  defendants'  farms  and  lands,  situate  within  an  occupier  for 
the  township  of  Kepewicks,  in  the  parish  of  Leeke,  or  the  titheable  places  '."  account  of 
thereof,  charging  tliat  the  defendants  were  all  living  and  residing  in  the  parish  ^^*£*""°*  ^ 
of  Leeke  since  November,  1814,  and  were  in  the  occupation  of  farms  and  jandi,  situate 
land8,>  situate  within  tlie  township  of  Kepewicks,  within  the  said  vicarage  or  within  the  town- 
parish  of  Leeke,  from  which  they  had  taken  titheable  matters,  &c.  ■^"P  of  K.  in  tha 

Kidson,  ,one  of  the  defendants,  by  his  answer  stated,  that  he  had  paid  the  J^^J^Vti  ^ 
tithes  by  composition  to  an  agent,  appointed  under  a  sequestration.  ^^^^^  i^  i]^g 

.MotbersiU  and  the  other  defendants  pleaded  severtdly  the  following  plea  bill,  a  plea,  that 
in  bar,  aa  to  the  whole  of  the  discovery  and  relief  sought  by  the  bill,  that  he  ^^  defendant 
was  not  in  Novemberp  1814,  nor  had  he  since,  nor  was  he  then  in  the  ?<»-.  ^  "?!J1j*?* 
session  or  occupation  of  any  farm  or  lands,  which  was  or  were  situate,  either  ^^  ^^^  nor  had 
wholly  or  in  part,  within  the  vicarage  or  parish  of  Leeke,  in  the  said  bill  men-  dnce  been,  nor 
tioned^  or  tb^  titheable  places  thereof,  all  which  the  defendant  averred  to  be  "^as  then,  in  tha 
true,, and  pleaded  same  in  bar,  humbly  demanding,  &c.  occupation  of 

The  plea  having  been  set  down  for  argument,  ra7d8*w?tWn  the 

t^pra^getf  in  support  of  it,  submitted,  that  although  the  present  plea  was  parish  of  L.  oi 
negative  in  form,  it  had  all  the  requisites  of  a  good  plea ;  and  its  effect  was  to  the  titheable 
bring  the  case  to  a  jingle  point,  and  obviate  a  suit;  for  which,  if  the  plea  '*}f  ***  i^^Jf^** . 
shewed  that  there  could  be  no  foundation,  which  was  the  object  and  purpose  Jj^relv  a  ncM- 
of  jevery  plea  in  bar  in  Equity,  it  ought  to  be  allowed.  tivapiea. 

Fonhlanque  and  Raxihby  contended,  that  the  plea  being  negative,  denying 
whatwoidckbei  if  the  dental  were  true,  matter  of  defence  to  the  bill,  it  could 
not  be  maintained  as  a  plea.  They  submitted  that  peijury  could  not  be.  as* 
signed^upon  the  affidavit  v^fying  so  general  a  negative,  and  that  it  would 
destroy  the  effittecyof  Aiost  billein  Equity  if  defendants  were  allowed  to  get 
rid  of  them  by  a  general  negative^))lea,  and  were  not  io  be  put  to  a  more  par- 
ticular denial  of  the  facts  negatived,  and  of  the  collateral  matter,  by  answer. 

It 
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1819.        It  is  stated  id  Lord  Redesdale's  Treatise  on  Equity  Pleading  (1),  that  *'lt 
ir ARRiNOTON    has  been  made  a  question  how  fair  a  negative  plea  ban  be  good ;  *'  and  he  re- 
.  *•  fers  to  the  case  of  Newman  v.  Wallu  (2),  where  Lord  Thurlow  determined 

that  a  plea  in  abatement  that  the  plainiifF  was  not  heir  could  not  be  sup- 
ported; and  although  his  Lordship  is  said  to  have  disapproved  of  what  he  there 
held  in  a  subsequent^  case,  yet,  when  it  is  considered  that  in  that  latter 
case  {Hall  and  others  v.  Noyes  and  others  (3),)  the  question  was,  whether 
a  plea,  negativing  the  plaintifTs  right  to  a  discovery,  by  denying  the  title 
on  which  the  plaintiff  proceeded,  was  good,  Lord  Thurlow  merely  ob- 
served, that  in  such  a  case  the  plaintifTs  title  might  have  been  met  by  a 
plea  'y  the  present  case,  where  the  defendant  denied  this  fact  upon  which  his 
own  liability  was  founded,  was  not  touched  by  that  dictum^  but  was  within 
the  principle,  that  a  general  negative  could  not  be  pleaded  ;  but  tlie  facta 
must  be  denied  by  answer  (4). 

Another  objection  was,  that  the  ])lea  denied  the  occupation  of  lands  in  the 
titheable  places  of  the  parish,  which  was  matter  of  law. 

The  liord  Chief  Baron  was  absent^  sitting  in  Equity  iii  the  Bxchequef 
Chamber. 

Graham,  Baron. — It  appears  to  me  to  be  quite  clear  that  this  is  a  good 
plea;  and  whatever  may  have  been  formerly  said  of  the  invalidity  of  negative 
pleas,  the  more  modern  cases  have  established  their  propriety ;  and  I  cannot 
conceive  how  it  could  have  occurred  to  Lord  Thurlow's  mind,  that  a  negative 
plea  could  not  be  maintained  ;  and  indeed  it  appears  that  he  himself  afVer^ 
wards,  on  further  consideration,  held  his  doubt,  which  proceeded  on  technical 
grounds,  to  have  been  unfounded,  and  that  where  the  plaintiff  stated  his  title 
as  a  partner,  and  the  partnership  was  denied,  it  was  good  matter  of  plea. 
This  IS  in  substance  the  same  thing ;  and  in  both  cases  the  object  is  to  pro- 
tect the  party  from  an  account  which  the  plaintiff  has  clearly  no  right  to  de- 
mand, and  which  may  be  shewn,  as  here,  by  a  direct  averment  completely 
answering  the  whole  case,  and  therefore  precluding  all  further  inquiry  ^a  to 
any  collateral  matter,  which  if  the  plea  were  true,  the  defenditnt  would  not  be 
bound  to  answer.  Nor  can  the  plaintiff  sustain  any  inconvenience  from  al- 
lowing such  a  plea ;  for,  on  proving  the  defendants'  occu|)ation  of  any  lands 
in  the  parish,  he  would  be  entitled  to  the  account,  or  he  might  have  had  an 
opportunity  of  examining  him  before  the  master.  I  am  therefore  deei-ly  of 
opinion  that  these  pleas  are  good,  and  must  be  allowed. 

Wood,  Baron,  of  the  same  opinion. — I  have  no  doubt  that  these  pleas  are 

good  on  the  plain  principle  of  all  pleas  in  Equity  ;  that  if  true,  tliey  operate  to 

put  an  end  to  the  suit  at  once,  by  the  short  mode  of  putting  a  single  ftct  in 

issue,  instead  of  going  on  at  great  and  unnecessary  length  to  answer  a  bffl 

which  has  been  filed  without  any  foundation.     The  truth  of  the  plea  may  b^ 

put  in  issue  by  a  replication,  or  the  defendant  might  be  examined  on  intei^' 

rogatories.     There  is  no  analogy  between  pleas  ia  equity  and  at  law. 

Garrow,  Baron,  concurred.  t%     n    ^  m        n       j     ^ 

Per  Curiam,    Fleas  allowed. 


(i)  Page  187,  3d  edit 

(2)  2  Bro.  C.  C.  143. 

(3)  3  Bro.  C.  C.  483. 


(4)  Vide  DoUkr  ▼.  Lord  HmUhtg/teU,  If 
Ves.  283,  and  the  cases  cited;  FaiOder  ^. 
Stuart,  lb,  296;  and  iSftoipv.  (Aingi  ib^t&t. 


y^uth.  M.  60  Geo,  3.  1819.    Scacc. 

Whistler,  Clerk,  v.  Wig^iey.    [8  Price.  1.] 

It  i^  a  gtnend  T^  XCEPTIONS  were  taken  to  the  defendant's  answer.  One  of  tliem  wn^ 
rule  of  equity  -A-i  that  the  defendant  had  not  set  forth  an  account  of  the  titheable  mattera 
that  if  a  defend.  ^]g,^^  j,^  ^im,  the  tithes  of  which  were  souffht  to  be  recovered  by  the 

ant  answer  at      .  •m         "^  \o  ^ 

all,  he  must        "*'"• 

answer  fully ;  Hc/ne^  m  support  of  the  answer  submitted,  that  where  the  defendant 

and,  therefore,  sisted  the  flaintiff's  claim  to  the  tithes  in  kind,  by  setting  up^  as  m  the  prtaent 
wn^for  tithw"*  *  ^^*^*  *  defence  of  composition,  Uie  effect  of  which,  if  proved,  Would  be,  to 

insisting  in  his  •  '  «BW 

answer  on  a  m^'or  composition  in  Ueu  of  tithes,  must  neirerthelMS  set  forth  an  aeoount  of  Ae  tiilM^le  natten 
taken  by  him,  or  it  will  be  good  ground  of  eioeption. 


■kew  Uiat  the  plaintiflf  waa  not  ^idi^  to  an  ac^wtt  it  w^B  not  a  ground  of 
opeeption  to  the  anawer,  that  it  4^4  ^^^»  i^  ^^  ^^^^  instancei  set  fortli  i^n  ac- 
quit of  titheaUe  matters. 

The  Lord  Chief  Baroit. — It  is  a  general  rule  of  equity,  that  if  a  defendant 
answer  at  all,  he  roust  answer  fully.  It  has  been  frequently  held,  that  de- 
i^ndanta  must  set  forth  an  account  in  t\ieit  answers,  n^withstanding  they  set 
up  %  defence  of  composition  or  modus, 

^^    .^  Exception  allowed. 

Sittii)gs  after  M.  60  Geo.  3r  1819.    Scacc. 
Kempson  Vm  Yorke  find  others,    [8  Price,  13,]  jy^^  I7^j^, 

THE  plaintiff  who  was  vicar  of  Long  Preaton,  York,  claimed  by  tha  preaent  |f  ^  „^^  |^ 
biU  an  account  of  all  tithes  within  the  parish,  except  corn  and  wool,  and  ioid,  in  aa  an- 
aeme  other  tithes,  with  respect  to  which  the  parties  had,  since  -the  commence*  awer  to  a  case 
mtnt  of  the  suit,  come  to  an  arrangement.  resting  on  en- 

The  principal  defence,  as  far  as  it  relates  to  the  present  question,  was  a  defence  covering  lereril 

of  modmses,  ^  titheable  ar- 

The  piaiatiff  rested  his  case  entirely  upon  certain  specific  endowments  pro*  tides,  it  must 
dttoed  by  him  in  support  of  his  tide.  ^«  P'°^«J  ^^ 

The  defendants  relied  upon  the  effect  of  subsequent  usage  having  been  ^nhem  and 
contrary  to  tlie  tenor  of  those  endowments,  as  being  destructive  of  their  au*  if  \^  \^  n^t, 
tbority  in  sustaining  the  plaintiff's  claim  ;  and  that  usage  they  proved  by  the  or  if  tiie  wit- 
production  of  the  books  of  tithe-collectors,  which  carried  the  evidence  of  the  nesscs  state  it 
money  payments  that  they  relied  upon  as  being  moduseit  as  far  back  as  fifty  ^^^  of  the"ar- 
yirars,  and  also  by  the  parol  testimony  of  the  tidie-coUectors.  tides,  but  wiie- 

The  whole  point  of  the  cause  turned  upon  the  effect  of  the  evidence  ten-  theritcoversthe 
dered  in  support  of  a  modus  for  grass,  hay,  hemp  and  flax,  agistment,  and  <>^^^"  ^^X  ^° 
other  things,  proving  the  money  payment  to  have  been  made  and  received  in  ^^J^^^^^^ 
aaiiafaction  of  the  tithe  of  grass  and  hay,  as  the  witnesses  had  been  informed,  proved  as  laid, 
and  believed ;  but  they  severally  added,  that  they  did  not  know  whether  they  and  cannot  be 
were  payable  in  satisfaction  of  the  other  titheable  matters  or  not.     It  was  also  f^^^^  ^l^"*  ^^ 
proved  that  hemp  and  flax  had  not  been  grown  in  the  parish  as  far  as  apy  of  ^  ^'.  ^?^^^„,|^ 
them  could  remember.  forAero^^to 

On  ithe  part  of  the  defendants  it  was  submitted,  in  substance,  that  as  there  direct  an  issue, 
bad  been  no  hemp  and  flax  grown  in  the  parish  during  the  memory  of  the  but  an  account 
witnesses,  and  the  proof  of  the  money  payment  being  so  completely  cstab-<  T^li^V^^^J^. 
liabed  by  ih»  evidence ;  it  was  no  answer  on  the  part  of  the  plaintiff  olaioung  ^^^^  matters 
the  tithes  in  kind,  to  say,  that  because  the  witnesses  could  not  speak  to  tlia  said  to  be  co- 
fiict  of  their  being  payable  for  all  the  articles  enumerated  as  being  covered^  Y«re<^  ^y  the 
)>y  the  $tiodus^  and  particularly  in  a  case  wliere  many  of  such  articles  had  not'  7"^*"*,  ^^^^^^ 
been  within  their  memory  produced  in  the  titheable  places  of  the  parish  ;  and  l^^fed  or  the 
wliere  the  plaintiff  had  read  out  of  the  defendants'  answer  their  aflegatiour  that  objection  re- 
the  payment  waa  a  ntfidus  payable  in  lieu  of  tlioae  articles,  speciatims  by  moved  if  the  an- 
whiph  allegation^  they  urged,  the  plaintiff,  having  read  it  and  therefore  made  ^^"^^l^^  ^^ 
it  a  part  of  his  case,  was  bound  and  concluded,  according  to  the  established  ^^^  ^^  i^*^ 
pfaetice  of  Courts  of  E)quity,  the  defe;nce  on  the  record  was  well  supported  :  formed  and  be- 
pr  thai  if  the  court  should  not  dismiss  the  bill  they  could  not  decree  an  ac-  lieve  that  the 
<}Ottnt,  but  must  grant  an  issue  ;  for  if  there  was  any  doubt  in  the  mind  of  tlie  P>yinent  is  a 
court,  it  must  be  as  to  the  fact,  which,  in  a  case,  of  this  sort,  could  only  ^uhe  w^clef 
t»e  determined  by  the  usual  course  of  a  trial  at  law,  by  iwhich  alone  it  could  be  {tpeciatim),  and 
ascertained  for  what  specific  matters  the  payi^ent  was  made, — for,  that  it  was  the  plaintiff 
a  modust  had  been  proved  by  all  the  evidence  in  the  cause,  as  far  as  in  this  >^<^  ^^^^  ^^^ 
oonrt  such  a  defence  could  be  proved.  ^Jj^^;  °f  ^ 

'   The  plaintiff's  counsel  relied  on  the  to{Hcs  upon  whic^  the  judgment  of  the  causlTa  plain- 
eourt  is  principnUy  founded,  contending,  that  the.defence»  as  pleaded,  waa  not  tiff  is  not  bound 
sustfiined  by  the  evidence  in  the  cause  ;  and  that,  therefore,  the  plaintiff  waa  ^^^  concluded 
entitled  to  a  deecee  upon  the  primifgxip  tide  of  hip  endowment.  ^|f  reading  out 

fimbfafi^  and  RoppeU  were  of  oounsel  with  the  plaintiff,  and  gatioorwhich  ^' 

MtSftink  he  must  neces- 
■Hdr  nra^  in  o^er  l»fyi^^^  t^i  ••nii.inth'tlv  wm^fif^  M  lUVIfi ;  .and  Jtiil  km  is.the  court  bound  hj  the  pUn- 


»••  fc 
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Martin  and  Datedesweil  for  the  defendants.  ^      .  - 

RicHABDS,  Loid  Chief  Baron, — ^now  delivered  jtidgmetit^-^liarnng  fmrt 
strongly  recommended,  in  vain,  an  arrangement  betif  een  the  paHdeS,  iof  ecAt- 
sideration  of  the  forcible  testimony  in  &vour'of  the  long-<ontmtied  money 
payment. 

After  stating  the  usual  prelhnmary  matters,  his  Lordship  prboeeded  thna,*— 
The  plaintiff,  in  the^com-se  of  his  case,  nt  the  hearing,  having  read  the  answetf 
of  the^  defendants,  in  order  to  s^ew  their  admissions  qf  the  plaintiff  being 
viear,  and  of  the  defendants  being  dccupiers  and  having  titbeaUe  matters, 
afterwards  read  a  passage,  which  is  entered  as  read,  ftom  the  answers  of  all 
the  defendants  (for  I  believe  they  jointly  averred  what  was  read) ;  wherein, 
after  admitting  the  title  of  the  vicar,  they  say,  "  they  do  not  know  or  bdieva 
thf  t  the  said  plaintiff  did,  as  such  vicar,  become,  or  diat  he  is  by  immemorial 
usage  or  pr^scr^tion,  or  by  any  other  lawful  ways  and  means  entitled  to  have, 
receive,  or  take  all  and  singular  the  dChes  of  the  thheable  matters  yearly 
arising,  growing,  and  renewing,  in  and  throughout  the  said  parish,  or  the 
titheable  places  thereof,  other  than  the  tUhe  of  com  and  wool.  On  the  con- 
trary, defendants  say  they  have  been  informed  and  believe  that  the  said  |^n- 
tiff,  as  such  vicar  as  aforesaid,  is  entitled  to,  and  that  the  vicars  of  the  said 
parish  for  the  time  being,  the  predecessors  of  the  said  plaintiff,  have,  from  the 
time  of  the  endowment  of  the  said  vicarage ;  and  that  the  rectors  of  the  said 
parish  for  the  time  being,  froin  the  tin^e  whereof  the  memory  of  man  is  not  to 
the  contrary,  up  to  the 'endowment  of  the  said  vitarage,  were  and  have  been 
emided  to,  and  have  received  and  taken  certain  modutes  or  pecuniary  pay- 
ments, in  lieu  of  the  tithes  of  agistment,  and  for  the  tithes  of  hay,  hemp,  flax, 
and  garden  fruits,  yearly  arising,  growing,  renewing,  or  increasing  in*  the  said 
parish,  and  the  titbeable  places  thereof,  and  in  lieu  of  the  tithes  of  foals  drop- 
ped, and  of  milk  yielded  in  the  said  parish,  or  the  titheable  places  thereof,  as 
hemnafter  mentioned,  and  defendants  crave  leave  to  refer  to  such  proofe  of  the 
said  plaintiflTs  title  to  such  tithes  as  the  said  plaintiff  shall  be  able  to  produce/' 
That  was  certainly  read  by  the  plaintiff  in  the  course  of  shewing  his  title  by 
the  admission  of  the  defendants :  ahd  there  is  no  doubt  but  that  the  plaintiff 
is  elitided  to  read  out  of  the 'answer  that  which  shews  what  the  issue  is ;  for 
othfifwMe  the  court  would  never  understand  what  it  is.  The  defendants  may 
also,  in  opening  their  answer,  read  every  word  that  is  material :  and  here 
thef^isettbittiy  say^  that  they -have  heard  and  believe  that  there  is  a  modus. 

:Thte  it  vi^s  vMy  on  the  part  of  the  defendants,  that  the  plaintiff  having 
read  tins  (iassagiB  out  of  the  answer,  is  concluded  by  it,  unless  he  proves  by 
evidence  of  his  fmo^  that  the  belief  formed  by  the  defendants  is  not  a  coiteet 
beliof.!  NoEtv,  I  am  «f  iopinion,  that  I  am  bound  to  look  at  and  estimate  aH 
thenevidenoa  produced  by  the  defendants,  and  diat  I  camioe  say,  because  one 
pasty  Bay»  he  lias  heard  and  believes  a  thing,  that  therefore  such  belief  is^ton- 
cldssve^ahlst  the  other  in  a  Court  of  Equity.  I  know,  on  the  contrary;  that 
wheee  a^par^  jpwfesses  himself  to  believe  an  allegaticn,  thAt  ^e^  court  is 
bovndloF  s^  if  It  may  not  believe  agaifttt  him ;  but  if  the  defendants  say  webe- 
liennrao  and  ^so^  there  is  n6  doubt  but  that  if  the  plaintiff  gives  eVidenc^  on 
the  bther  side  to  shew  the  belief  ill-founded,  that  the  plaintiff  must  succeed 
aglnnst  that  beheC  If,  therefore,  I  see  evidence  aHntide  in  thia  case,  and  I 
must  judicially  look  at  all  the  evidence  to  see  if  the  belief  iB  Ill-founded, 
wfaedbev  itiqipear  feom  what  is  read  by  the  plaintiff  to  shew  what  the  issues 
ar^  belweev  the  parties  which  he  is  entitled  and  obliged  to  do,  or  hotn  the 
evidense  of  the  defendant;  I  must  take  the  whole  together  and  decide  upon  the 
wl^le  ,oaae.  I  do  not  therefore  hdld  myself  bound  td  thitYk  ifmt  what  was 
read  fircsn  the  anSvwr  is  eonckisive  of  all  the  fWds  Upon  whick  the  defendimta 
found  iheir  belief ;  or  that  it  is  fhtvefore  to  be  considered  as  supported  by 
evidenptw  In  either  -^ay  I  take  if  to -be  a  msfter  whkjh,  in  die  first  instance, 
docs  not  bind  the/phuntiff  ;<  and  if  the  defendiMts  giv^  ^e^idence-  plro^  to  be 
a^jnittffdr/we  must  theni  see*  how  itis^metv  and^whedi^,  w4iere  there  i^  other 
evidence  in  the  cause,  thatis  suffldani  So^eoMrikKet-it.    '-  -'  -  -<^  '  '         '  '. 

Then  let  us  see  whnt^ie  MriMlftrit'rie«4llM^  d^^^tfj  «}T%e  Mt 
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modui  18  laid  by  Mr.  Yorke,  who  occupiqi  huad,  and  is  a  deiesdant  for  all  die  ^^^^* 
laad  within  the  division  of  Halton  Wests  and  it  is  a  payment  of  I4s*  id.ia 
lieu  of  all  tithes  of  hay,  hemp,  flax,  agistment,  the  fruits  of  gardens,  and 
the  fruits  of  trees^  and  of  all  small  tithes  whatsoever,  except  the  tithes  of 
calves;  lambs,  goslings,  chickens,  ducklings,  pigs,  eggs,  bees,  honey,  and  wax, 
which  are  paysdtle  in  kind  to  the  vicar,  and  except  the  tithes  of  foals  and  mjlk, 
fov  which  separate  moduses  are  payable*  I  believe  the  other  defendants  state 
the  same  modut  to  the  same  effect ;  and  this  is  what  Mr.  Yorke  and  the  other 
defendants  tender  in  issue  by  their  answer,  as  one  of  these  moduses.  But  how 
h^e  they  gone  on  to  prove  these  moduses  ?  I  am  in  possession  of  the  evidence^ 
and  I  am  bound  to  apt  upon  it ;  and  if  they  do  not  prove  these  moduses^  is 
the  {^aiatiff  to  be  ooncluded)  because  they  say  by  their  answer,  that  they  be- 
lijdve  there  are  such  moduses^  although  they  fail  to  prove  them,  or  even  if  they 
prove  by  their  depositions  that  there  are  no  such  moduses?  Gertwly  not. 
The  proof  they  offer  is  this — Stephen  Camm  their  first  witness  says,  that  a 
medus  of  14«.  %d*  has  been  paid  by  the  township  of  Halton  West  for  the  tithes  of 
grass. and  hay,  that  is,  for  agistment;  but  whether  for  any  thing  else  he  knows 
not ;  and  that  is  the  case  with  all  the  other  witnesses  except  one :  for  William 
RpUnson  says,  the  modus  is  payable  for  grass,  but  not  for  hay,  as  far  as  he 
knows.  Now  the  question  is,  whether  the  defendants  have  proved  that  this 
modus^  set  up,  covers  hemp  and  flax  2  It  cannot  be  considered  that  they 
have.  But  then  they  say,  that  they  have  not  proved  it  in  respect  of  hemp 
and  flax,  because  hemp  and  flax  have  not  been  sown  on  these  lands  during 
the  time  to  which  the  witnesses  speak.  They  however  lay  the  modus  as  co- 
vering hemp  and  flax,  and  to  say  that  there  would  be  evidence  to  show  those 
articles  covered  by  the  modus^  if  they  grew  there,  is  nothing ;  because  what 
thc^  call  a  modus  is  taken  to  cover  a  great  deal  more,  namely,  all  amaU  tithes, 
except  so  and  so.  It  is  not  pretended  to  shew^  even  according  to  their  own 
way  of  putting  it,  that  no  other  titbeable  matter  professed  to  be  coveved  was 
grown  in  the  parish,  though  hemp  and  flax  was  not.  That  modus  might  pei> 
haps  be  sufficiently  proved  if  it  had  been  confined  to  hay  and  agist&ent;  bat 
wbea  the  defendants  tender  in  issue  a  modus^  covering  a  great  many  other 
things,  some  of  which  of  course  they  had  in  the  parish,  because- it  is  Ctoi  al- 
leged that  they  had  not,  there  is  a  variance  between  the  aUegation  and  the 
proofii  whi^h  I  consider  destroys  the  defence. 

In  that  view  of  the  case,  it  seems  to  me,  I  cooGns,  that  I  am  not  at  liberty, 
not  tx^  say  that  there  is  no  such  modue  proved  here  as  that  which  they  allege 
coyers  l^y  and  agistment ;  for  that  is  the  effect  of  the  evidence  of  their  wit* 
nessee ;  they  know  that  it  covers,  apd  believe  it  has  been  always  paid  for 
grass  and  hay ;  but  they  do  not  know  that  it  extends  to  any  thing  rise^  I  am 
bound  to  say,  a^id  I  think  every  body  will  agree  with  me,  that  if  thia  matter 
were  tried  in  an  isaue,  a  jury  must  declare  that  if  the  de&ndants  do  not  prove 
that  it  covers  any  thing  more,  they  disprove  the  modus  as  laid.  If  I  assert 
ih^i  s^  modus  ooyers  hay  and  agistment  and  other  things,  and  my  witnessea 
provp  that  it  covera  hay  and  agistment,  but  whether  any  thing  else  they  know 
n<^f  ^  judge  would  he  bound  to  direct  the  jury  that  the  modus  in  issue  was 
not  proved;  and  that  being  the  case  here,  as  it  seems  to  me,  I  am  under  the 
necessity,  thoiigh  with  great  reluctance,  to  direct  the  account  to  be  taken  of 
all  the  titheoble  matters  which  are  said  to  be  covered  by  the  general  modus. 
With,  respect  to  milk  and  foals  it  will  not  then  be  necessary  for  me  to  direct 
an  account;  and: even  in  directing  an  account  of  the  other  articles,  it  will 
on|ly«  as  I  fear,  be  the  beginning  of  a  new  suit.  Yet  when  I  see  the  probable 
result  of  this,  and  wbeii  I  recollect  that  the  plaintiff  is  only  vicar  of  the  parish, 
and  DO  one  knows,  how  long  he  may  remain  so,  I  cannot  but  lament  the  con- 
sequence, particularly  when  I  find  that  a  sum  of  money  has  been  payable  so 
constantly  for  the  titjiiies  of  bay  and  agistment.  It  was  under  these  impres- 
sions tbi^  I  was  induced  to  throw  out  a  question,  whether  you  might  not  in 
some  way  or  other  arrange,  so  as  to  do  justice  to  both  parties,  wi&out  going 
to  any  further  expences,  or  beipg  involved  in  other  suits. 
. -Gte  tlplrpar(:oCjthe  Pise,  ihei^foe,Jiis  Lordship  de^ 

An  Account* 
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Sinings  after  M.  60  Geo,  3. 1820.   Scacc. 
Jan.  17th.     The  Attorney  General  f.  Lord  EanUey  and  others.    [8  Price,  39. j 

Dan.  271. 

Jxtai™hW^  'pHE  Attorney-General  filed  thw  inforination  against  the  defendant  Lvd 
lands  belonging  Eardley,  aa  owner  and  occupier:  and  against  the  other  defendants*  aa 

fweeorma  to  occupiers,  for  an  account  of  the  titheable  matters  taken  by  them  upon  th# 
the  king,  and  lands  in  their  occupation  within  a  certain  fen,  forming  part  of  the  Bedford 
^^l  no?"*  ^''^*'  ^*".®^  Borough  Fen.  which,  having  been  drained  in  the  time  of  Cba.  II. 
confined  to  such  ^^^  ^^^^  ^^^^  yielded  titheable  matters. 

extra-parochial  It  Stated,  that  the  lands  were  extra-parochial,  and  paid  no  tidies  to  aiij 
Unds  only,  as     church ;  and  that  the  king  was  therefore  entitled  to  them,  in  right  of  his  crown 

pim  o  ores  Then — suggesting  that  the  defendants  pretended  title  under  a  former  grani 

Where  in  a  of  the  crown,  and  insisted  that  his  majesty  was  barred  of  his  right  to  the  tithes, 
grant  (ex  mero  by  the  non*enjoyment  thereof  for  sixty  years — it  charged*  that  the  tithes  wer# 
Sf'^row  ^  **f  "^  ^°^^  ^^^  included  in  that  grant  of  the  lands  by  the  crown,  but  were  then 
extra-parochial  '^^  often  afterwards  actually  demised  by  the  crown  to  other  persons ;  and 
lands,  the  words  that  since  the  expiration  of  Uiose  leases,  the  tithes  had  been  duly  in  charge 
"  tithes,  obla-  to  his  majesty,  and  had  stood  ifuuper  of  record ;  and  that,  therefore,  tbft 
tions,  and  ob-  king's  right  had  been  saved  from  the  operation  of  the  sUtute. 
foilSSd  to  ha7^"  V^^  defendant,  Lord  Eardley,  admitted  his  ownership  of  the  ^ands,  btt| 
been  introduced  denied  occupation  of  any  part  of  them  otherwise  than  by  employing  a  peraoii 
amongst  the  ge-  to  manage  a  decoy,  covering  about  forty  acres  of  the  said  lands,  to  whpm,  in 
neral  words,  re^ct  of  such  management,  he  allowed  one  half  of  the  clear  profits  :  and  kp 
wit  to^Ms  Ae  i***'*^  ^^*'  ^^  ^dies  were  payable  in  respect  thereof, 
tithes  of  such  I'he  Other  defendants,  not  admitting  the  right  of  the  crown  as  insifted  offi 

lands,  in  a  case  to  the  tithes  of  all  extra-parocbial  lands,  claimed  title  under  a  grant  of  the 
where  it  was  lands  in  question  and  the  tithes  thereof ;  and  submitted  (if  his  majesty  ever 
thart^'ti^es  ^^  ^y  ^^^^  ^  ^^  tithes)  that  by  the  length  of  time,  during  which  thie  crown 
were  in  lease  at  had  been  Out  of  possession,  and  the  operation  of  the  statute  (9  Geo,  3,  p.  16}^ 
the  time  of  the  bis  majesty  had  lost  his  right,  and  was  barred  of  all  remedy, 
grant,  and  that  The  short  Statement  of  the  subject-matter  of  die  suit,  as  already  transpribefl 
^n^ed  tande-  ^  '"hstance  linom  the  record  of  the  pleadings*  shewing  at  one  view  tbe  points 
mise  them  raised  in  argument,  it  will  only  be  necessary  further  to  state,  that  the  defend-r 
whenever  they  ant  having  set  up  a  tiije,  by  virtue  of  a  royal  grant,  to  these  lands  (forming  part 
had  reverted;  of  tJbe  Bedford  Iievel) ;  the  crown,  in  support  of  its  claim«  produced,  as  evir 
Sni^^^UiarSc  ^^'^^^ ^^^  *®  tithes  were  not  intended  to  pass  by  the  grant  and  did  not  pass^ 
conti^ed  ex-  ^  ^^rious  crown  kases  of  the  tithes  of  the  lands  in  question  to  different  successiva 
erase  of  such  lessees,  as  well  previously  as  subsequendy  to  thegrant  to  Lord  Torrington,  under 
strong  acts  of  whom  Lord  Eardley  claimed,  and,  amongst  others,  to  the  Ear}  of  Lincoln,  one 
ovraership,  was  ^f  |]ie  fbr;n6r  pvc^rietors  of  those  very  lands,  who  bad  purchased  under  Lord 
countci^aiUhe  Torrington's  grant*  He,  however,  was  only  tenant  for  life,  having  suffered  it 
slight  effect  of  '  recovery^  under  which  be  had  limited  to  himself  a  life  interest  only.  Thff 
such  words,  oounsel  fyr  the  crown  also  put  in  a  decree  of  this  court,  of  an  account,  in  ia^* 
^te^od'^d^^'^  ^^^  ^^  ^^  ^^^  complainant,  a  crown  lessee,  inaauit  against  occupiers  fpr 
were  ofany  ^^  tithes,  who  had  set  up  a  defence  oSmfidus. 

force  at  all,  and      There  were  also  given  in  evidence,  accpunu  of  successive  auditors,  relatixig. 
were  not  rather  tf>  eKira-*parochial  titlies  of  the  level,  firom  the  year  1729  down  to  the  institii^, 
*^^**"*  ^     **®**  of  this  suit,  in  order  to  shew  that  those  tithes,  as  part  of  tlie  casual  re-, 
^'tunu  of  any   ▼enue,  had  been  constantly  kept  in  chaige.     They  bad,  as  it  appeared,  in  §11 
particular  sub-    the  latter,  for  more  than  sixty  years,  returned  "  Nil.*' 

ject-matter  by  The  Solidtor-Gencral^  at  the  hearing,  rested  the  case  of  the  crown  upox^ 
Ae  auditors  in  d|^  fvmd  facie  title  of  the  king,  jure  caran^e,  to  the  tithes  of  jthe.  lapds  ifn 
Ae'crown  r^e-  ^^^^io^*  tfounding  it  on  the  proposition,  that  it  was  the  acknowledged  Jaw^, 
nue,  are  suffi-     as  applied  to  extra-parochial  lands,  whi^k  the  fen  had  )>eeo  admitted  to  bc^ 

dent  proof  of  its  that 

having  been  kept  an  charge  to  protect  the  clainpi  of  the  crown  from  the  operation  of  the  Nullum  Ten^puM  Aqt  (9 
Geo.  3,  c.  16),  although  they  have  returned  **Nil,**  and  the  claim  hM  not  been  put  in  suit  therein  fait  mote 
thfo  sixty  years. 

A  decoy  in  the  hands  of  the  owner,  who  remuuemtes  -die  yefsona  employed  hy.Ma  b>^ao»tmg^%f>^MSkmln^ 
him  half  the  proata,  kneUiabbf  taitidiesl    Ordered,  therefore^  ai  to  him,  that  he  go  widurat  day. 
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tlHMtdie  orawn  una  entitled  fco  tbe  ticbes  of  all  the  lands  m  the  kiDgdom  which       ISSO* 
were  not  aitoate  within  any  parish.  ArroawftT- 

Shmdf»ell,  Sugden  and  SidehotiOm,  for  the  defendants,  contested  the  univer-  •■*»»*«* 
aality  of  that  proposition,  now  for  the  first  time  so  hroadly  laid  down,  foundedt  ^^^^  BAR^trt.^ 
as  they  suhmitted,  wholly  upon  dicta  attempted  to  he  applied  to  furnish  a  prin« 
ei|^,  for  which  they  urged,  that  no  direct  legal  authority  could  be  cited.  On 
the  contrary,  they  insisted  that  all  the  cases  upon  that  point  confined  the  right 
of  the  Crown  to  tithes  of  extra-parochial  forest  lands.  They  also  contended, 
thftt  if  the  crown  had  heen  at  any  time  entitled  to  the  tithes  of  the  lands  in 
^ttestion,  they  had  been  granted  away  by  the  crown  from  time  to  time,  and  ul- 
timately to  Lord  Torrtngton,  under  whom  the  defendants  claimed  by  a  grant 
IB  the  2  W.  &  M.  (14th  May,  1669)  by  which  grant  of  the  crown  the  defend- 
ants insisted  diat  the  tithes  had  been  expressly  and  eo  nomine  granted  toge- 
ther with  the  lands  in  question.  And  they  urged,  finally,  that  if  by  that  grant, 
the  tithes  did  n6t  pass,  the  right  of  the  crown  was  now  barred  by  the  provi* 
aions  of  the  Nullum  Tempus  act  (9  Geo.  3,  c.  1 6)» 

On  the  first  point,  they  submitted,  that  the  authorities  cited  in  favour  of  the 
position,  did  not  extend  to  establish  that  a  general  right  existed  in  the  crown 
to  the  tithes  of  all  extra-parochial  lands  but  confined  it  to  forests ;  and  they 
adverted  to  the  passage  in  Rolle's  Abr.  657,  pi.  4  and  5,  (which  they  antici- 
pated the  counsel  for  the  crown  would  cite  as  stating  that  to  be  the  law)  to 
shew  that  Rolle  founds  that  dictum  upon  2Z  Ass.  75,  and  the  case  of  the  Bishop 
of  CarUsht  which  do  not  establish  the  proposition  universally,  but  confine  it  to 
the  case  of  forests.  They  also  laid  much  stress  upon  the  reason  given,  as 
diewing  that  the  right  was  confined  to  forests,  in  exclusion  of  other  extra-pa- 
rodiial  lands,  to  which  the  reason  would  not  apply ;  which  was,  "  fuod  ipse 
Dominus  Rex  inforestd  sudprcetHctd  (1)  villas  iidifieare,  eeclesias  construere^ 
temu  eusartaret  et  ecdesias  illas  cum  decimis  terrarum  illarum  pro  voluntai$ 
md  ctdcunque  voluerit  conferre  potest :" — and  the  same  proposition  and  reason 
are  found  in  the  2d  Institute,  647 ;  and  therefore  they  contended,  that  the  point 
of  kwwas  still  open  to  consideration,  never  having  been  judicially  determined 
or  recognised,  at  least  to  the  extent  contended  for  by  the  counsel  for  the 
crown.  As  to  the  case  of  Bannister  v/ Wright  (2),  they  submitted,  that  very 
little  reliance  was  to  be  placed  on  that  as  an  authority,  where  the  point  is  so 
shortly  stated,  and  the  determination  so  loosely  noted,  without  any  ai^umentat 
die  bar,  or  any  reason  from  the  bench.  The  case  of  Wright  v,  Wright  (S) 
wisOf  they  urged,  was  equally  unsatisfactory ;  for  there  the  principle  is  only 
stated  as  a  proposition  of  counsel,  and  it  is  not  sanctioned  by  any  tiling  said  by 
the  court.  If,  however,  the  court  should  be  of  opinion,  that  the  law  on  that 
point  was  iniavour  of  the  present  claim  of  the  crown,  they  submitted,  that  in 
this  case,  the  defendants  could  establish  a  title  in  themselves  to  the  tithes  oF 
these  lands,  founded  upon  the  original  grant  by  the  crown  of  the  lands  from 
which  the  tithes  were  now  sought  by  the  information.  That  was  a  grant  by 
William  and  Mary  to  the  Earl  of  Torrington,  of  the  li|nds  in  question,  of  the 
GOBtents  of  which,  aH  that  it  is  material  to  state  for  the  present  purpose  is,  that 
it  contained  the  words  usual  in  royal  grants,  which  have  been  much  comment-* 
ed  on,  as  to  their  effect  in  reducing  royal  grants  to  the  rule  of  construction  put 
OB  those  of  subjects  ''  of  our  special  grace,  certain  knowledge,  and  mere  rao- 
fSon"  und  that  it  granted  the  lands,  with  all  the  accustomed  general  words,  and 
amongst  them  partrculariy  were  tlie  following,  **  and  aU  and  singular  messuages,' 
mitta,  houses,  edifice,  sheds,  and  buildings,  whatsoever,  in,  or  upon  the'  pre- 
mises, or  any  of  them  heretofore  erected,  and  built,  and  all  gardens,  orchards, 
tofts,  crofts,  cottages,  lands,  tenements,  meadows,  pastures,  feedings,  com- 
mons, demesne  lands,  wastes, tithes,  oblations,  obrentions,  waters,  watercotorses, 
&C  ike/*  and  all  profits,  &c.  &c.  with  all  their  appurtenances,  kc,  sitoate,  lyw 
mg,  and  being,  or  at  any  time  reputed,  &c.  (in  the  usual  terms).  Thtte  was 
an  exception  of  royal  mines,  and  mines  of  lead  and  tin.  The  habendum  wa% 
of  **  «U  the  said  several  pieces  and  parcels  of  ground,  edifices,  buildings,  woods, 

underwoods, 


^i(l)  T(agleweH)a  towL     (^)  Style,  iar;Vntt.vol.  1.  p/^ie*. 
(S)  Cro.  EUs.  519  {Ante,  toI.  1,  p.  119. 
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jj'         ^     underwoodHy  rents,  i«v«rii6n«,  Kberties,  Unclst  tsneitauit^  andberedMaiitenbi- 
OBNEiLAk      A^^®  therein  granted  in  fee  :'*  and  it  contained  die  usual  noA  chHrnai^  ebmac^f 
V.  protecting  the  intended  subject-^matters  of  the  grant  from  the  efifect  of  noisno^ 

Loap  BARPLBT..  mcr  or  omission  of  any  thing  meant  to  be  granted,  and  it  had  also  the  eustom^* 
ary  adeo  plene  clause.  -^ 

Under  the  terms  of  that  grant,  then,  they  contended,  that  the  king  (if  there 
was  any  general  right  in  the  crown  to  the  tithes  of  extra-parochial  lands)  had 
expressly  granted  thera  out  to  the  grantee  of  the  lands  in  question,  from  whom 
the  present  defendant  Lord  Eardley  derived  title,  and  that  the  tithes  had  pass*-  • 
.ed  tliereby  with  the  land.  They  much  pressed  the  fact  of  the  introduction  of 
the  exception  of  mines,  as  shewing,  that  where  subjectnnatters  of  exception 
had  been  contemplated  or  intended,  they  were  expressly  exGepted.  They 
urged,  therefore,  Uiat  the  word  **  ti^es,"  having  been  so  expressed  and  used 
in  the  grant,  was  an  operative  word,  and  must  be  construed  to  have  the  effect' 
of  passing  them  to  the  grantee ;  for  that  the  crown  was  bound  by  the  general 
words  of  a  grant,  as  much  as  a  subject- would  be. 

On  that  last  point  they  cited  the  following  cases  to  shew  how  far,  where  the 
crown  used  cer-tain  words  in  grahts,  they  operated,  and  were  accordingly  to 
be  construed  in  favour  of  the  grantee.    In  Br4>nker  and  Rohoihamy  cited  in  Thg 
Queen  v.  Lewis  and  others  (1),  gener^  words  in  a  preceding  dause  werehdid . 
to  extend  a  subsequent  more  restricted  clause,  so  as  to  pass  under  a  ^ant-of 
a  manor  **  nee  non  onvMa  terras  et  tenementa  dido  manerio  periinen")  lands, 
in  the  former  part  of  the  instrument,  redted  to  belong  to  the  manor:  and  that 
doctrine  being  approved  by  the  court,  in  the  principal  case,  which  was  to  the^ 
same  effect,  judgment  was  given  against  the  Queen.     One  of  the  grounds  of 
the  judgment  in  that  case  was  distinctly  declared  by  Wray  to  be,  because: 
**  against  express  words  no  favour  shall  be  given  to  the  King;"  and  that  ie 
more  particularly  so  when  the  grant  contains  the  words  ex  certd  sei^Uid  et 
mero  motu,  as  was  held  in  Lord  Chandos*s  case  (2).    In  ft  RoUe  Abr.  185.  TiL 
(K),  Graunts  del  Roy,  pi.  2,  it  is  said  to  have  been  held,  that  by  a  grant  in  fee 
of  the  glebe  and  tithes  of  a  rectory,  to  which  the  advowson  of  a  vicarage  was> 
appendant,  the  advowson  passed  under  the  general  words.     (Same  book,  and 
page  (L),  pi.  2,  to  the  same  effect,  and  Ibid.  184  (I),  pi.  1.  Ibid.  Id4  (fi),  pi. 
ft).     In.  the  ckse  of  Down  demandant,  and  Reeve  vouchee  (3),  the  court  pf 
Common  Pleas  allowed  the  writ  of  entry  in  a  recovery  to  be  amended^  by  in*- 
serting  the  words  **  all  and  all  manner  of  tithes"  (&c.)  on  an  affidavit  atatui^. 
"the  vouchee's  intention  to  have  passed  all  his  interest  in  die  premises,  the  wjotd 
hereditamentsiiaving  been  inserted  in  the  deed  to  lead  the  usea.    They  there-  • 
fore  submitted,  that  the  tithes  passed  by  the  words  of  the  grants — ^that  it  .was 
not  competent  to  the  crown  to  defeat  that  grant  by  any  such  act  of  ownerabip 
as  the  granting  subsequent  leases  of  the  tithes  of  the  fen,  even  if  it  should  iie 
proved  that  the  demise  applied  to  the  particular  tithes  of  that  part  of  ^e  letel  in 
which  the  lands  in  question  are-*«nd  that  if  any  such  demise  had  been  afoept- 
ed  heretofore  by  one  of  the  persons  through  whom  the  defendants  «Iaiaii  |pet 
as  he  was  only  tenant  for  life,  it  could  only  operate  as  against  hkn  individui^, . 
and  that  men;ly  by  estoppel,  and  would  not  bind  the  inheritance,  for  the.  es- 
toppel would  expire  with  the  expiration  of  liie  term«  ■  /     • 
On  the  point  of  de^ce  affiil'd^d  by  die  provisioiiB  and  operation  .of  the  sta- 
tute of  9  Geo.  8,  c.  16,  they  submitted,  that  these  was  no  evidence  i»f  JbM 
crown  having  been  ia  possession  or  pernancy  of  the  titliee  eif  that  apecific^^rt 
of  the  10,000  acres  over  which  these  defendants  datm  tilde»  as  set  oudin.^ 
schedule  to  the  answer;  that  it  was  not  even  so  charged  in  this  infow»ift^i^n» 
and  that  the  leases  of  tithes  produced  by  the  crown  wece  not  of  the»  titbeBfrof 
those  lands,  but  9f  other  parts  of  the  level ;  and  that  they^ceuld  not  ..be  shf^n 
to  have  been  in  charge  to' his  mo^ty  within  sixty  years  before  the^ng>of  [fhe 
infiirBWtton ;^'^fiMv as'tcv the .aisditoPsi aecounti^  th^yviiad  alltefjufned  *'  Jj^" 
attd  no  proceedmg'tfaenon  had'everbe^^raiar^te.  < .  Sull#f  Ih^  vi^netobe 
coMidefQi  9s  pkt  aad^kcpt  m  ehatgej;  still,)  they  coiitei|dedft>^a%  AJb^<«|ere 

.  -^  standing 

(1)  l-Leon.  ISO.  (S)  «  Co.  56.  (S)  I  Bos,  1^  Ptd.  578. 
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WbuMog  in  ehafge  wouU  not  be  iii£Bcnit  to  defimt  the  remedial  proviiions  of       1820, 
tbe  act ;  nnlesa  it  were  acted  upon  aeoording  to  the  {Hroviaion  of  the  last  sec-     attorhbt- 
tibii  of  the  act  by  which  it  was  declared  what  should  be  deemed  a  putting  in      owemal. 
charge  within  the  statute.     It  ia  tfaexeby  enacted,  that  no  putting  in  charge,  ^.o^p  bardlet. 
nor  standing  insuper,  lior  taking  or  answering  the  farm-rents,  revenues,  or 
profits,  of  the  said  manors,  (&c.)  by  force-,  colour,  or  pretext  of  any  letters  pa- 
tent, or  grants  of  concealments,  or  defective  titles,  or  of  manors,  (&c.)  out  of 
charge,  or  by  force  of  any  proceeding  to  find  out  concealments,  (&c.)  shall  be 
keened  to  be  a  putting  in  charge,  (&c.)  unless,- thereupon,  such  manors,  (&c.) 
have  been,  ev  shall  be,  upon  some  information  or  suit  upon  a  lawful  verdict 
*given,  demnrrer  adjudged,  or  hearing  decreed  for  his  majesty,  within  sixty 
years  before  the  institution  of  the  suit  or  proceeding;  so  that  unless  the  reser- 
vation of  the  king's  right  by  putting  it  in  charge  to  stand  tiMi^r  of  record  be 
followed  up  by  some  proceeding  of  law  to  be  founded  upon  it,  the  simple  put- 
ling  in  charge  mnst  be  considered  as  a  mere  formality  and  treated  as  a  nullity* 
Under  the  circumstances  in  evidence,  therefore,  they  insisted  that  the  right  of 
the  crown  was  barred  by  the  statute. 

'    The  Soiicitor-^Generalf  Clarke,  Raupellf  and  PemberUm,  supported   the 
claim  of  the  crown. 

-"  [The  arguments,  nrged  in  support  of  the  daim  sought  to  be  established  by 
'the  information,  having  been  for  the  most  part  adopted,  or  fully  repeated  and 
commented  on  by  the  Lord  Chief  Baron  in  delivering  the  judgment  of  the 
'Cdnrt,  amongst  the  other  reasons  and  authorities  upon  which  it  is  founded,  are 
*otbitted,  for  the  sake  of  conciseness.  On  the  last  point  relied  upon  in  the  de- 
•fence,  a  recent  case,  determined  at  Nisi  Prius,  was  cited,  as  establishing  what 
was  a  sufficient  standing  innepef  of  record  to  take  the  ri^t  of  the  Crown  out  of 
-the  operation  of  the  statute.  A  succinct  statement  of  the  circumstances  of  that 
•case  will  be  found  subjoined,  by  way  of  note,  to  that  part  of  the  judgment 
which  adverts  to  the  authority  of  that  decision.] 

'     ShitdneU  repUed, — the  substance  of  wliich  has  been  already  attempted  to  be 
incorporated  in  die  principal  argument  for  the  same  reason. 
The  Lord  Chief  Barok  now  delivered  j udgment : — 
This  is  an  information  filed  by  his  Majesty's  Attomey^Gtneral  against  Lord 
'  Eaidley  and  other  persona  occupying  lands  as  his  tenants  and  the  representa* 
fives  of  a  deceased  occupier.     Lord  Eardley  does  not  appear  to  have  occupied 
any  part  of  tHe  land  himself;  and,  I  believe,  there  is  no  account  prayed  against 
•-*Mm :  but  it  is  said,  that  having  received  the  value  of  the  tithes  from  his  tenants, 
'he^  therefore  ought  tiv  pay  them  over  to  the  crown.     The  information  ia,  how- 
'«Ve^  "very  ^operly  filed  directly^  against  die  tenants  of  Lord  Eardley,  as  oe- 
('Cupiere,'  for  an  account  of  the  titheable  matters  taken  by  them  firom  the  lands 
'in  (fnestiou.  . 

'  •  '  It'ia  stated,' attd  admitted,  that  the  lands  of  the  tithes  from  which  the  pUdn- 
'^ti^hy  die  present  information  seeks  a  decree  for  an  account,  are  not  sitaate 
^  i^ithin  any  parish, — in  other  words,  that  they  are  extrsrparochial.  And  it- is 
'  '.iherefoie  contended,  that  the  king  is,  jur^  coronce^  entitled  to  the  tithes  of  those 
'^landi^,  on  'die  general  principle,  that  he  is  entitled  to  th^  tithes  of  all  lands 
which  are  situate  in  extra-parochial  places. 

*<  Oil  the  paurt  of  the  deiendants  it  is  urged,  first,  diat  (admitting  these  kinds 
"^  io  be  eatra-parochtal)  the  king  is  not,  in  point  of  law,  entiUed,  universally,  to 
J^the  dthetofall  extra«parochiai  lands*  .  They.also  contead,  secondly,  that  if  he 
"^  ^,  they  have,  in  this  in^tanoe^  a  right  to  the  tithes  of  the  lands  in  question,  by 
<<^>WlM&  of  a  title  derived  fvom  the  crown,  by  a  grant  to  Lord  Torrington,  under 
^*  wisMi'Lord  Eiirdley  dainiB.    And  they  submit,  as  a  third  ground  of  defence, 
^  'thttt  ff  thecoutt  should  be  of  opinion  that  that  claim  cannot  be  supported ;  yet 
^  *tbe  oonnnoniaw  right  of  the^cHiwii'ift  bamd  in  this  case  by  the  operation  of 
*    the  stattfte^^Geo.  8, k>x,  as  it ia/oonsmonly  calkd»  iik^NfMaim.  Ttmifm»9AU 
"^ '    'Niow,  aa  to  the^first  grAwnd^cf  dAncp'»*thnt  thg'epelfa  ia  not,.. by  virjbae  of 
^hb^Myitpireihigatkei  edtiiiid.l«»'the^|idiaa  oi  csMi-^paaochiipllaiidbt  geaisalty 
"^I*  ^Consider  any  enquiries  respecting  that,  in  the  present  case,  to  be  rather 
matter  tdf  antiesil^BtlHn  necessary cTffinearioii, — ^mattes ^wtjjph  maiJF  serve,  per- 
haps, 
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UM.        hm^  to  elttckble,  but  ts  n^t  at  dl  otientidl  to  ike  6ammm  of  tbit  «af0,  m  I 

ATvoRiwT*     Bhiill  presently  shew*    Out  of  respect,  howeTcr,  to  the  abih'ty  with  which,  tiiat 

GBKSRAu      point  was  argued,  I  have  consulted  the  authorities  cited,  and  am  prepamd  to 

LORaavRDLsr.  ^V*  ^^^  result  is,  that  I  am  of  opinion,  that  the  king  is  by  law  entitled  lo  the 

*  tithe  of  the  produce  of  all  lands  that  are  extra^parochial.    It  follows,  thenefbra^ 

that  the  king  is  entitled  to  tlie  tithes  of  the  landa  in  question,  unless  the  de« 

fendants  can  establish  a  specific  title  founded  upon  some  grant  of  the  crown,  or 

otherwise* 

Tithes,  as  we  all  know,  are  a  property  of  a  very  special  nature.     They  da 
not  belong  to  the  owner  of  the  land  or  of  the  animals  in  respect  of  which  thej 
arise ;  nor,  at  the  time  of  their  origin,  vfete  they  appropriated  to  any  particular 
persons,  so  as  to  give  them  a  right  to  demand  them ;  for,  as  far  as  wo  imve  au^ 
traces  of  their  history,  it  appears  to  have  been  left  to  (he  electioii  of  the  owner 
of  the  other  nine  parts  of  the  titheable  mattars,  to  dispose  of  the  tenth  in  dis- 
tribution amongst  tlie  clergy,  and  sometimes  amongst  the  clergy  and  objecta  of 
charity.     The  first  institution  of  tlie  payment  of  tithes  in  this  country,  as  ran* 
dered  in  latter  days,  no  where  clearly  appears;  and,  I  apprehend,  it  has  aoa 
hitherto  been  ascertained^  at  least  to  the  satisfaction  of  any  of  the  learned  per* 
tons  who  have  made  it  the  object  of  their  research.  Tithes,  indeed,  were  proba* 
bly  introduced  into  this  country  as  early  as  Christianity  itself,  but  as  to  Uie  cir« 
canstances,  in  what  manner,  and  under  what  reguladons,  wo  have  so  fiur  nm- 
authentic  records.     It  is  said,  and  perhaps  correoly*  that  in  the  oarBer  agc% 
die  owners  of  property  yielding  titheable  articles  could  not  use  the  nHhole  fiir 
thdr  own  benefit,  but  were  obliged  to  render  the  tenth  part  to  some  of  tfao 
officiating  clergy  as  hie  preference  should  direct  him,  or,  aa  others  aay,  to  tho 
'bishop,  to  be  applied  by  him  &^  the  use  of  the  Gle>gy»  or  to  be  administered  m 
charity.     la  progress  of  time,  (but  when  does  not  dearly  iqipear)^  a  deerae 
WAS  made  for  the  appropriation  of  the  tithes,  whereby  it  was  ordained,  aotl 
thereupon  it  became  part  of  the  common  law,  duit  the  Uthea  should  i>e  pakl 
in  the  different  parishes  wherein  they  aoomedt  to. the  paraonof  thepartioilar 
parish.     When  parishes  were  first  established  in  this  kingdom  ia  «ot  with  aofr  • 
degree  of  certainty  known,  but  after  they  were  established,  whether  it^wereby 
common  law  or  by  stauite,  for  writers  di§br  upon  that,  the  clear  resnk  of  aU 
the  enquiries  seems  to  be,  that  the  tithes  were  appropriated  to  the  paveona  of 
the  aeveral  parishes  in  which  the  titheable  matters  were  produoedr  and  tluir 
right  to  demand  and  enforce  the  render  of  them  became  part  of  die  ^eponi 
law  of  the  land. 

According  to  the  doctrine^pvevailing  under  the  feudal  system,  the  title  CO 
dl  the  land  of  the  kingdom  being  supposed  to  have  proceeded  onginaUy  froat 
die  crown,  if  any  parcel  of  it  hSl  never  been  granted  out  by  tha  cio«ni«  tl 
was  considered,  and  by  law  it  is  assumed,  to  be  still  in  the  crown.  It  doaa 
not  appear,  from  any  thing  we  are  able  to  find  in  the  result  of  the  msaarchia 
of  learned  men  upon  this  subject,  that  in  ancient  time  the  crown  had  a  greater 
interest  in  tithes  than  any  other  owner  of  land,  except  that^lie  king,  as  being 
mixia  persona^  mif^i  hold  tithes  for  his  own  benefit,  as  eccleaiastioal  pevaona 
•aaay,  which  the  subject  could  not  do. 

'     It  may  be  necessary  to  observe  here,  with  respect  to  foreats^  that.imma  of  - 

Ihem  were  of  a  date  to  which  we  cannot  assign  any  time ;  aome  foreats,  or 

parts  of  forests,  were  in  parishes,  and  other  ibrests  were  not.<  •  jSomefArls  of 

those  tracts  called  forests  did  not  bdong  to  liie  crown.    It  was  admiiited  Igr 

the  counsel  for  the  defendanto  to  be  qaite  clear,  that  the  tithes  of  foreats^  ii 

they  were  extra-parochial,  have,  for  that  reason,  alwaya  been  held  ito  bdbaig 

to  die  crown.     But  there  is,  perhaps^  aome  .difficulty  in  furniahiag  the  jronao^ 

why  the  tithes  of  forests  which  ace  .extsa-'paroohialy  ahoiild  bekn^  io'tho 

cro^vn,  when  tithes  arising  from  foreats,  whidb  are  in  parishes*  -  beloog  Ui  the 

paraon  of  .the  parish;  aikl  that  is  pact  of  the  distinction  which  iajtakenon 

behalf  of  the  defendants  here.     For  that  purpote  we  apyaat  look  into>ibo  caaes, 

'«iKb,as  th^  are,  to  be  ibund  in  the  books*     I  aas  aot  frimnad  4o  oiri^  diflt 

mbm  this  lineof  aorgument  was  first  stniekout  by  Mr*  tShadweli, it  appealed 

'toinatobeofa  novel  cfaaiaoter,  and  lam  vatynwiiekconntttuaoad  inMniag 
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BO  litde  ftcqoalbtttiree  widi  ihk  subject,  by  finding  tbat  every  lawyer  to  wfaom  1820. 
I  b^te  flppfied  for  information  on  the  subject  since  the  argument  of  this  case,  attornet 
has  not  been  able  to  give  me  much  assistance.  I  must  confess,  when  one 
looks  into  the  books,  there  are  more  difficulties  than  I  could  have  supposed 
had  existed :  but  I  think,  that  from  the  result  of  all  the  cases  which  are  im- 
portant upon  this  subject,  we  shall  be  very  fairly  entitled  to  draw  that  con- 
clusion which  has  usually  prevailed, — that  where  lands  are  extra-parochial  the 
tithes  arising  therefrom  belong  primd/acie  to  the  crown. 

In  1  RoUe's  Abr.  p.  657,  letter  O,  pi.  4,  it  is  said — **  The  king  shall  have 
the  tithes  in  places  which  arer  without  any  parish,  came  en  forests,  et  hujus^ 
fnodiy  and  may  grant  them  by  letters  patent,  and  the  patentee  shall  have  them." 
Now,  assuredly,  however  we  consider  it,  this  is  a  very  general  proposition.  It 
is,  in  substance,  the  king  shall  have  the  tithes  in  places  which  are  extra- 
parochial  ;  as,  for  instance,  in  forests  et  hujusmodL  Now,  what  I  observe, 
trith  respect  to  forests,  as  applying  to  the  expression  of  the  word,  as  found  in 
this  place  is,  that  it  is  used  as  one  instance  of  an  extra-parochial  place :  if  so, 
then  the  words  "  et  hujusmodi"  must  apply,  I  think,  to  something  that  is  not 
ibrest,  but  is,  however,  of  the  nature  of  forest,  so  far  as  that  it  is  not  within 
a  parish  ;  for  the  proposition  is  predicated  of  a  forest  as  a  place  not  within  a 
parish.  The  king  being  admitted  to  be  entitled  to  tithes  of  forests  ''  without 
iKby  parish,'*  the  word  hujusmodi  must  be  taken  to  apply  to  every  thing  o£  the 
same  sort,  in  respect  of  its  not  being  within  a  parish  ;  it  cannot  be  applied  to 
fbrest  as  forest,  therefore  I  consider  it  to  be  used  to  include  every  tract  of 
land  which  is  extra-parochial;  for  ^hat  is,  as  I  conceive,  the  true  meaning  of 
the  word  hujusmodu  Then,  in  the  next  passage,  we  find  it  stated,  that  in  the 
esse  of  the  Prior  and  Bishop  of  Carlisle  it  is  said,  "  that  tithes  of  land  within 
a  forest  which  is  without  any  parish  belong  to  the  king ;"  and  it  assigns  as  a 
reason,  **  pur  ceo  que  il  in  forestd  prcedictd  villas  nedificarey  ecclesias  con^ 
struerCf  terras  assartare,  et  ecclesias  illas,  cum  -dedmis  terrarwn  illarwn^  pro 
v^Uaitate  sua  cidcunque  voluerit  conferre  potest,  eo  quod  foresta  ilia  non  -est 
infra  Umites  aUcujus  parocldce**  Now  that  passage  certainly  does  seem  to 
qualify  the  preceding  passage,  which  appears  to  be  very  general,  and  an  almost 
Qtiiversal  proposition.'  There,  it  was  said,  the  king  shall  have  the  tithes  in 
pkces  without  any  parish,  as  in  forests,  et  kujusmodi;  but  here  the  reason  given 
IS,  '^  because  he  may  build  towns,  erect  churches,  assart  lands,  and  give  the 
tithe»  of  those  lands  to  any  body,  according  to  his  pleasure,** — ^which  by  the 
common  law  no  other  person  could  do. 

In  Brooke's  Abr.  tit.  Dismes,  pi.  10,  it  is  said,  nota,  that  the  king  has  tithes 
of  places  in  great  forests,  such  as  Inglewood,  Rockingham,  and  Sherwood,  €t 
hujusmodi,  which  are  without  any  parish,  and  the  bishop  shall  not  have  them. 
New,  this  is  equivocal,  and  seems  rather  to  incline  against  the  proposition 
stated  in  Rolle,  for  here  it  is  said,  that  kings  have  tithes  of  places  in  great 
forests,  such  as  Inglewood,  Rockingham,  and  Sherwood,  et  hujusmodi;  and  in 
this  case  I  should  consider  hujusmodi  to  mean  only  such  great  forests  as  are  so 
specifically  named.  Then,  in  Style,  137,  we  have  the  case  of  Banister  v, 
Wright,  which  wa^  in  24  Cha.  1.  It  was  there  said  by  the -court,  that  "  tithes 
w&ich  lie  not  within  any  parish  are  due  to  the  king," — this  is  very  general  ;-^ 
**  And  that  lands  must  be  parcel  of  a  parish  either  by  prescription  or  by  act  of 
paHiament ;  and  that  lands  lying  within  a  forest  and  in  the  hands  of  the  king 
do  mi  pay  tithes,  although  they  be  within  a  parish," — that  is,  because  the 
kiAg  16  capable  of  holding  the  tithes ;  *'  but  if  the  lands  be  disafforested  and 
be.witbin  a  parish  they  ought  to  pay  tithes;  for  their  not  paying  tithes,  being 
in  tbe  king's  hands,  is  but  an  immunity  for  that  time  only."  So  that  here  it 
is  held;  that  tithes  not  lying  within  any  parish  are  due  to  the  king, — that  is 
certainly  very  general ;  then  the  case  goes  on  to  say,  not  qualifying  or  re- 
<tmidng  the  generality  of  the  first  passage,  that  the  lands  must  be  parcel  of  a 
parish,  either  by  prescription  or  by  act  of  parliament;  and  that  lands  ^ng 
WiOiin  a -forest  do  not  pay  tithes,  for  they  are  in  the  hands  of  the  king ;  but 
'ir  the  lands  be  disafforested,  if  ih^y  be  within  a  parish,  they  ought  to  pay 
tithes.     Now,  that  mdSt  u^an,  of  course,  to  the  parson  of  the  parish;  for  the 
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ISiSO.        king's  right  was  only  for  the  time  whilst  they  were  in  his  hands.     80  tllat 
ATTORNEY-     although  it  does  not  say  they  ^hall  not  be  paid  to  the  king,  I  think  it  must  be 
GENERAL      uuderstoody  afler  the  first  general  proposition,  that  "  tithes  which  lie  not  in 
any  parish,  are  due  to  the  king,"  that  the  tithes  which  are  not  within  any  parish 
necessarily  belong  to  the  king ;  but  that  if  disafforested  witliin  a  parish,  they 
go  in  that  case  to  the  parson. 

In  the  2d  Institute,  p.  647,  there  is  this  passage,  speaking  of  an  opinion 
of  Sir  W.  Herle,  it  id  said,  "  He  grounded  his  opinion  in  this  case  upon  the 
canon  law,  which  is,  that  the  bishop  is  to  have  all  tithes  growing  in  lands  not 
assigned  to  any  parish  within  his  diocese'* — ^that  is  very  general.  *'  Yet,"  he 
proceeds,  *'  this  canon  being  against  the  law  of  the  land,  never  had  allowance 
within  this  realm ;  for  in  such  parts  of  forests  as  are  out  of  any  parishes  the 
king  shall  have  them."  Here  he  certainly  speaks  of  forests  particularly ;  but 
the  first  part  of  the  passage  is,  that  the  bishop  is  to  have  all  tithes  growing  in 
lands  not  assigned  to  any  parish.  Now,  I  should  have  conceived,  that  when 
Lord  Coke  gave  this  first  part  of  the  proposition  so  generaUy,  that  the  Bishop 
is  to  have  aD  tithes  not  assigned  to  any  parish  within  his  diocese,  he  would 
have  gone  further  and  said,  that  by  our  law  also  all  other  tithes  belonged  to 
the  bishop,  unless  he  meant  the  second  part  to  cover  the  whole,  and  to  be 
co-extensive  with  the  first.  Lord  Coke  then  cites  the  case  of  the  B'uftop  and 
Prior  of  Carlisle,  Then  he  adds,  and  Edward  I.  granted  tithes  coming  of 
land  within  the  Forest  of  Peane,  as  were  not  within  any  parish,  to  the  Bbhop 
of  Landaff  and  his  successors.  Now  there  have  been  two  cases  in  this  court 
upon  that  grant — one  of  them  in  the  time  probably  of  many  of  us,  certainly 
in  my  time,  I  mean  the  case  of  the  Bishop  of  Landaff— in  which,  although 
there  was  no  decision  upon  the  point,  it  was  understood  to  be  as  much  matter 
of  course,  passing  currently,  that  the  tithes  of  extra-parochial  places  belonged 
to  the  king  as  that  the  fee-simple  of  a  freehold  estate  of  inheritance  descends 
to  the  heir. 

Lord  Coke,  also,  in  the  2d  Institute,  p.  651,  in  commenting  upon  the  statute 
of  Edward  the  Sixth  rejecting  tithes,  says,  "  Where  the  king  ought  to  have 
the  tithes  within  the  wastes  or  common  in  his  forests  which  are  not  within  any 
parisbi  this  branch  giveth  the  tithes  of  the  increase  of  cattle  to  the  parson  of 
the  parish  where  the  ownef  dwelleth."  That  is,  the  tithes  of  the  cattle  agisted, 
wherever  that  might  be,  not  within  the  parish.  Here  the  word  "  forest"  is 
again  used,  but  I  think  that  the^same  construction  should  be  put  upon  it  here, 
'  which  I  have  endeavoured  to  shew  ought  to  be  put  upon  it  in  the  passage  which 
I  quoted  previously  from  Rolle.    , 

In  Cro.  Eliz.  pp.  511,  512,  we  find  a  very  material  ca3e(l).  Sir  Edwud 
Coke,  at  that  time,  it  is  true,  was  only  counsel ;  but  we  know  that  the  author 
of  these  reports,  as  does  Lord  Coke  himself  in  his  own  reports,  states  the 
arguments,  if  they  are,  not  contradicted,  as  having  been  considered  to  be 
founded  upon  the  law  of  the  land,  and  therefore  sanctioned  by  the  court.  We 
find  thece,  that  Sir  Edward  Coke  is  stated  to  have  used  this  argument  for  the 
prescription  being  good,  that,  '*  before  the  council  of  Laterati,  tithes  were  ooc 
payable  here  to  certain  persons,  nor  to  places,  as  appears,  1 1  Aas.  pL  9. 
'  44  Ed.  3,  5.  16  Hen.  7,  18,  which  is  the  reason  also,  why  the  king  ahdl 
have  th?  tithes  of  lands  out  of  &ny  parish,  because  the  council  exlendri  iK^ 
unto  them,  and  laymen  at  the  common  law  were  i^ot  capable  of  any  tithe*" 
The  effect  of  this,  therefore,  is,  that  such  was  Lord  Coke's  statement  of  the 
law  in  argument  to  the  court,  and  it  was  not  contradicted  by  them,  nor  by  any 
authority  that  I  have  seen,  namely,  that  before  the  council  of  Lateran  tithes 
were  not  payable  to  certain  persons,  nor  to  places.  Whether  it  be  eoneet  or 
not,  that  is,  whether  it  be  corroborated  by  the  researches  of  antiquarians 
or  not,  I  do  not  know,  and  it  is  a  point  of  no  great  consequence.  Be  that  &ct 
as  it  may,  that  is  the  reason  given  why  the  king  shall  have  the  tithes  of  lands 
which  are  extra-parochial. 

There  is  a  text  book  which  I  shall  now  refer  to,  as  1  have  alwi^s  under- 
stood 

(I)  JTrighi  ▼.   Wri^t^  Anit,  vol  1,  p.  119. 
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stood  it  to  be  a  4)Ook  of  Bome  valiMt  asan  niAority*  .  I  taean  Sir  Simon  I8£0. 
Deggt's. — ^Injp;  2fi7f  he  Bays  this,  ^  As  for  extra-parochial  tithes  thero  have  attobwbt- 
beto  some  dimring  opinions.  Sir  Wiiliani  Herle  was  of  opinion  that  they  oenbral 
belonged  to  the  bishop  of  the  diocese,  as  general  parson  of  his  whole  diocese,  i.oRDBAiu>LaT. 
grounding  his  opinion,  as  it  should  seem,  on  the  canon  law,  but  there  was  never 
any  such  canon  law  received  or  approved  in  this  kingdom."  He' here  refers 
to  cases  in  the  Year-books,  the  same  as  were  referred  to  by  the  counsel  for 
the  defendant,  but  whidi  seem  to  throw  no  great  degree  of  light  upon  the 
subject.  Mr,  Selden,  he  says,  considers  that  tithes  in  parishes  may  be  dis- 
posed of  arbitrarily;  these  are  die  two  opinions.  **  But,'*  he  observes,  "  it 
hatli  been  jresolved,  both  in  parliament  and  by  several  judgments  at  common 
law,  that  all  extra-parochial  tithes  belong  to  the  king,  who  is  a  mixed  person, 
and  capalde  of  tithes  at  the  ccMmnon  law  in  pernancy," — ^that  is  the  conclusion 
which  Sir  Simon  Degge  drew  beyond  all  doubt.  I  shall  next  refer  to  Comyns's 
Digest,  tit*  Dismes,  d.  Comyns,  as  was  stated  very  accurately  at  the  bar, 
quotes  tlie  authority  of  Rolle's  Abridgment  and  Style,  which  I  have  already 
moitioned.  He  says,  that  **  extra-parochial  tithes  belong  to  the  king  gene- 
rally." Now  there  can  be  no  question  that  the  authority  of  Lord  Chief  Baron 
Comyns  is  very  consideralde,  and  although  he  quotes  those  two  books  which 
I  have  mentioned  (as  had  been  already  suggested  at  the  bar),  yet  it  is  evident, 
that  the  conclusion  which  he  drew  from  them,  and  the  construction  which  he 
put  upon  du  cases,  is  exacdy  the  construetion  which  I  have  adopted,  although 
he  does  not  state  his  reasons,  whidi  would '  no  doubt  have  been  much  better 
than  those  which  I  have  given  here ;  but  it  is  quite  dear  that  he  deduced  the 
same  doctrine  from  the  decisions  in  those  cases,  which  I  consider  them  as 
establishing. 

In  Bacon's  Abridgment,  tit.  Tithe,  G.  67,  it  is  said,  *'  All  tithes  arising  in 
am  extra-parochial  place,  are,  by  the  canon  law,  to  be  paid  to  the  bishop  of 
the  diocese  in  which-  the  place  lies;"  (in  former  times  there  were  no  parishes, 
and  the  whole  di(5oese  was  considered  one  parish),  biit  that  was  not  the  com- 
mon law  of  England.  **  But  by  the  common  law,"  he  says,  *'  all  such  tithes 
are  io  be  paid  to  the  king.  As  the  appropriation  of  tithes,  in  consequence  of 
the  Dwretal  Epistle  of  Pope  Innocent  III.  extended  only  to  parochial  tith^, 
all  the  tithes  of  extra-parochial  places  continued  to  be  due  to  the  king."  Aiid, 
consequently,  aU  extra-parocliial  tithes  of  which  no  grant  has  been  made,  are 
«t  thiadary  aue  to  the  king."  And  this  no  doubt  proceeded  upon  the  priti- 
*  dplej  that  where  there  is  no  particular  grantee  (for  that  is  the  original  sup- 
position) in  order  to  extinguish  the  condition  of  occupancy,  as  much  mischtef 
■iust  always  arise  from  such  a  mode  of  claiming  property,  it  was  considered 
aa  remaining  in  the  king,  from  whom,  it  is  presumed,  all  property  in  land 
originally  proeeeded  in  some  way  or  other,  which  cannot  now  be  satisfactorily 
-  shewn. 

I  sImU  now  conclude  my  references  with  what   Mr.  Justfce  Blackstone 

»dafB,-  iaishe  first  volume  of  his  Commentaries,  p.  lid,  *'  Thus  parishes  were 

jgraJiiatly'  foitned,  and  parirfi  churches  endowed  with  the  tithes  that  aroBe 

tviabinthe  ehrculit  assigned.     But  some  lands,  either  because  they  were  in  the 

iMHulso^irveligioai  or  careless  owners,  or  were  situate  in  forests  or  desert 

•plaeQarW^r  other  now  unsearchable  reasons,  were  never  united  to  any  pari!^, 

'and,  tfacrafMer  continue  to  thia  day  extra-parochid;  and  their  tithes  are  ndw 

^>b)r'te]meilioria&  custom  payAle  to  the' king  instead  of  the  bishop,  m  trust  and 

foanfidanee  thathe  will  distribute  them'  fbr  the*  general  good  of  the  chnrchV' 

atiiMUlflRMtlhe  land  iStus  tenth  pert  of  fhc  prodnce  must  be  rendered  for  ifie 

^'MatA^'Of^lh^  pareon,  ^xce|>thig  in  estcepted  eases;  but  they  must  be  rendered, 

and4Ciia  presumed  to  bcf  for  the  benefitof  fhe  church,  even  though  recovered 

by  iha  hands  bf  tito  crown. 

'  Upon  4iMB  \iPhole,*  therefere#  it  nppesEt^  fo'fjie  aleaity  from  the  cases  and  te^- 
books  which  I  have  cited  (many  of  them  certainly  using  the  word  '**forestS," 
withMCtMMblr'iiibfe),'  that  we  mttst take  ih4  word* "  iiufnsmd^  'wKercused 
throughout;  and  upon  which  I  put  that  extended  construction,  as  intended  to 
naean  not  merely  a  ft»est  in  the  commonr  acceptation  of  the  word,  but  to  in- 
VOL.  n.  3  s  elude 
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1820.        elude  all  tracts  of  land  not  belonging  to  any  parish,  so  as  not  to  confine  the 
ATTORKET*     kiug's  right  to  that  which  is,  strictly  speaking,  a  forest.     That  construction, 
asNBRAL      j^Q^  agrees  with  the  conclusion  drawn  by  Chief  Baron  Comyns  and  Mr, 
Justice  ^Blackstone.     So  viewing  all  the  authorities,  therefore,  and  finding  it 
extremely  difficult  to  draw  any  other  conclusion,  unless  I  could  find  any  de- 
cisions to  oppose  it, — and  I  have  not  been  able  to  find  any  case  or  Sctum 
contradicting  it,  either  upon  the  present  or  upon  any  former  occasion  when  I 
have  found  it  necessary  to  refer  to  cases  on  this  subject — I  cannot  but  con- 
sider the  general  principle  to  be  well  established,  that  the  king  is  entitled  to 
the  tithes  of  alj  lands  situate  in  extra-parochial  places.     But  when  I  say  I 
have  found  no  case  or  dictum  leaning  the  other  way,  I  mean  tg  except  a 
chapter  in  a  book  called  the  "  Doctor  and  Student,"  and  there,  there  is  cer- 
tainly to  be  found  the  foUowing  dialogue.     The  Doctor  says,  *'  It  was  asked 
of  me  but  late,  if  certain  waste  ground,  whereof  was  never  any  profit  taken, 
and  that  lay  within  no  parish,  but  in  some  forest,  or  that  is  newly  won  from 
the  seai  were  brought  into  arable  land,  whether  the  parliament  might  appoint, 
who  should  have  the  tithe  thereof,  and  he  that  asked  me  the  question,  thought 
it  might.     I  pray  thee  shew  me  thy  conceit,  what  thou  thinkest  therein.'' — 
Thus  speaks  the  civil  lawyer :  the  Student  then  says,  "  I  think,  that  if  the 
freehold  be  in  the  king,  he  may  assign  the  tithes  thereof  to  whom  he  will:  and 
if  the  fireehold  be  in  a  common  person,  tliat  he  may  do  likewise.     But  then 
(he  continues)  I  think,  that  if  that  common  person  do  not  assign  the  tithes  so 
as  it  may  stEmd  conveniently  to  .the  maintenance  of  the  service  of  God,  that 
the  parliament  may  do  it,  and  order  the  tithes  to  the  increase  of  God's  service, 
as  they  shall  think  convenient."     Then  the  Doctor  says,  that  he  thinks  these 
things  ought  to  be  ordered  by  the  archbishop,  to  which  the  Student  replies, 
*'  Though  tithes  be  spiritual,  yet  the  assignment  of  the  tidies  to  other  is  a 
temporal  act,  which  the  parliament,  with  a  cause,  may  order,  as  it  may  do  all 
temporal  things  within  the  realm :  and  that  the  king,  or  any  other  that  hath 
the  freehold  of  such  waste  grounds  as  be  in  no  parish,  majf  assign  the  tithes 
thereof  to  whom  they  will,  it  may  appear  thus :  Before  parishes  were  divided^ 
and  before  it  was  ordained  by  the  law  of  the  church,  diat  every  man  should 
pay  his  tithes  to  his  own  church :  every  man  might  have  paid  his  tithes  to 
what  church  he  would,  and  might  one  year  have  given  it  to  one  church,  and 
another  year  to  another,  or  have  granted  them  to  one  church  forever,  if  he 
would.     And  like  as  every  man  before  the  said  severing  of  parishes,  might 
have  given  his  tithes  to  what  church  he  would,  because  he  was  bound  to  fio 
church  in  certain:  so  may  they  do  now  that  have  lands  that  lie  in  no  parish; 
for  they  be  at  liberty  to  assign  them  to  what  church  they  will,  as  all  men  were 
before  the  said  law  made,  that  tithes  should  be  paid  to  the  proper  church :" — 
afterwards,  he  says,  "  In  the  twenty-second  year  of  king  Edward  the  Third, 
in  the  Book  of  Assize  it  appeareth,  that  tlie  king  granted  the  tithes  of  certain 
assarts  that  were  newly  taken  out  of  the  Forest  of  Rock,  to  a  provost,  and  he 
thereupon  brought  a  scire  facias  against  divers  that  took  the  said  tithes,  re- 
turnable into  the  Chancery  :  and  there  exception  was  taken  that  the  suit  per- 
tained' to  the  Spiritual  Court,  and  not  to  the  Chancery ;  and  it  was  answered 
again,  that  that  was  to  be  understood  where  the  suit  was  taken  against  them 
that  ought  to  pay  the  tithes,  and  not  where  it  was  brought  against  them  that 
were  wrongful  tal[ers  of  the  tithes.     And  thereupon  the  defendants  were  put 
to  answer,  and  pleaded  unto  an  issue,  which  was  sent  down  into  the  King's 
Bench,  to  be  tried  according  to  the  law,  and  there  the -defendants  made  de- 
fault :  whereupon  the  plaintiffs  prayed  execution.     And  in  this  case  Thobpb 
said,  '  That  the  old  law  hath  been  alway,  that  the  king  should  assign  the 
tithes  where  he  would.'"    Such,  then,  is  the  doctrine  found  here — that  if 
there  were  land  not  within  a  parish,  the  owner  of  the  land  has  a  right  to  assign 
the  tithes  as  he  chooses,  as  he  might  originally  at  common  law,  as  persons 
have  imagined.     But  it  seems  to  me,  that  the  authorities  which  I  have  men- 
tioned before,  are  superior  to  the  authority  of  the  "  Doctor  and  Student;"  and 
therefore  I  have  drawn  that  conclusion  which  I  have  stated.    Although  I  do 
not  think  it  at  all  necessaryy  for  the  detennination  of  this  case,  that  I  shouU 

have 
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We  gone  into  the  question  so  far  as  I  famve  done  upon  diis  pomt,  yet  I  thought  1880. 
I  owed  it  to  the  counsel  for  the  defendant,  who  have  displayed  great  learning  attornby- 
thioughout  the  argument,  to  say  thus  much  with  a  view  to  settle  the  law.  In 
^8  particular  case^  however,  we  must  remember  that  the  King  had  tlie  free- 
hold of  all  these  lands;  and  therefore,  even  according  to  the  supposition  in 
the  "  Doctor  and  Student,"  he  might  assign  these  lands  as  he  pleased ;  and  he 
has  assigned  them,  as  Mr.  Attomey^GeneroL  says,  and  as  indeed  the  defend* 
ants  say  also,  only  they  insist  on  an  assignment  to  other  persons  than  the  crown 
l^sees.  So  that  taking  it  either  way,  according  to  the  doctrine  laid  down  in 
the  '*  Doctor  and  Student,"  it  cakes  from  the  defendant,  in  this  case  at  least,  the 
advantage  which  be  might  have  derived  under  other  circumstances  from  the 
proposition  urged  in  argument  on  his  behalf,  that  the  king  is  not  entitled  to  the 
tithes  of  lands  which  are  extra-parochial. 

If  then  we  have  established  that  the  tithes  were  originally  in  the  king,  and, 
by  originally,  I  mean  when  these  tithes  arose,  that  is,  when  the  lands  in  ques- 
tion wore  newly  recovered  from  the  sea,  or  from  the  water:  we  then  come  to 
the  part  of  the  case  which  raises  the  question,  whether  the  crown  has  granted 
away  these  tithes  to  any  one  else  or  not  ?  For  the  defendant,  it  is  said,  that  it 
ia  immaterial  to  whom  they  have  been  granted ;  for,  if  granted  at  all,  they  are 
no  longer  in  the  crown  Zx  and  the  very  statement  of  the  case,  supposing  the 
observations  I  have  made  upon  the  law,  taken  from  the  "Doctor  and  Student," 
to  be  incorrect — the  very  statement  of  the  case,  which  I  am  about  to  make, 
will  shew  that  that  cannot  apply  to  this  case ;  and  it  will  shew  that  it  is  merely 
a  matter  of  speculative  research,  in  this  instance,  to  enquire  whether  the  king 
is  entitled  to  extra-parochial  tithes  or  not ;  for  it  is  clear  that  he  was  entitled 
to  these  tithes  beyond  all  doubt.  Even  the  defendants  say,  that  he  granted 
them  to  their  predecessor  from  whence  it  must  be  concluded,  that  they  admit 
that  his  majesty  was  entitled  to  them :  and  they  accordingly  mainly  rely  upon 
the  title  which  th^  claim  under  the  king,  namely,  the  grant  of  the  crown. 
They  surely  then  cannot  say  that  the  king  luis  never  exercised  any  act  of  owner- 
ship over  these  tithes,  and  that  he  could  not  grant  leases  of  thenu  There- 
fere^  taking  it  from  the  statement  of  this  case,  on  one  side  or  the  other,  it  is 
dear  that  his  nugesty  was  seised  of  these  tithes  at  the  time  of  the  Restoration; 
aad  that  at  once  equally  puts  an  end  to  any  difficulty  that  might  have  arisen 
•poo  the  question,  whether  the  King  is  entitled  to  extra-parochial  tithes  or 
not  ?  I  consider  however  that  I  have  shewn  there  is  no  doubt  but  that  he  is 
entitled  to  them,  and  that  he  may  deal  with  them  as  owner,  as  an  ecclesiastical 
person  may,  beomse  he  is  persona  mixta. 

[His  Lordship  then,  with  great  minuteness  and  particularity,  went  through 
the  whc^e  of  the  documentary  evidence,  consisting  principaUy  of  grants  from 
the  crown  of  the  lands  in  question,  and  of  leases  of  the  tithes  by  the  crown 
from  time  to  time,  and  a  decree  of  this  court  (Easter  Term,  1714)  of  an  ac« 
count  of  the  tithes  in  favour  of  a  crown  lessee,  founded  upon  the  lease :  all  of 
which,  he  observed,  being  in  effect  a  continued  exercise  of  ownership  on  the 
part  of  the  crown,  and  not  contested  by  any  one,  afforded  the  strongest 
evidence  that  the  tithes  were  not  intended  to  pass,  and  did  not  pass  by  virtue 
of  the  grant  of  the  land  to  Lord  Torrington;  and  that  throughout  the  whole 
tenor  of  that  grant,  there  was  nothing  which  could  be  taken  to  relate  to  any 
thing  but  the  land  itself.] 

Then  (continued  his  Lordship)  a  question  arises  upon  the  construction  of 
this  grant  to  Lord  Torrington :  and  in  opposition  to  the  case,  as  I  have  stated 
it,  on  the  part  of  the  xn>wn,  fortified  as  it  is  by  the  usage,  the  granting  of 
the  leases,  and  the  establishment  of  the  lessee's  right  under  them  in  a  suit  in 
equity  against  persons  claiming  under  this  very  grant,  it  requires  a  very  strong 
case  in^bed  to  shew  that  the  tidies  passed  from  the  crown  to  any  person  by  any 
other  mode  than  under  those  leases.  This  grant  is  certainly  however  a  very 
important  document.  It  was  made  on  the  14th  of  May,  1690,  which  was  in 
the  second  year  of  the  reign  of  King  William  and  Queen  Mary.  Before  I  en- 
ter more  minately  upon  the  question  of  its  construction  and  operation,  I  will 
first  observey  that  with  respect  to  the  words  used  in  the  introductory  part  of  it, 

3  s  2  naniely» 
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1820.  namely,  "  Our  will  and  pleasure  is  and  we  do  hereby  of  our  more  abundant 
ATTORNEY-  grace,  certain  knowledge,  and  mere  motion  "-^that  there  is  no  doubt,  and 
GENERAL  gQ  f„  J  entirely  concur  with  the  observation  of  the  counsel  for  the  defendants* 
that  they  have  a  virtue  inherent  in  them,  which  gives,  in  some  respects,  to 
grants  of  the  crown,  a  more  favourable  latitude  of  construction  in  behalf  of 
the  grantee  than  would  have  place,  if  those  words  were  absent ;  and  I  have 
no  difficulty  in  construing  this  grant  of  the  crown,  in  the  present  case,  as  I 
would  a  common  conveyance  between  man  and  man.  At  the  same  time,  how- 
ever, I  must  observe,  Uiat  I  consider  there  is  a  difference  even  where  those 
words  are  used  ;  although  I  do  not  at  present  mention  that  so  much  as  being 
applicable  to  this  case,  as  to  prevent  any  future  misconstruction  of  the  opinion 
which  I  am  delivering ;  therefore  I  repeat,  that  I  bold  there  is  certainly  a  dif- 
ference between  a  grant  of  the  crown  even  with  those  words,  and  a  grant 
made  between  subjects  (1). 

The  crown,  by  this  instrument,  grants  to  Lord  Torrington  all  these  parcels 
of  lands  (describing  them  particularly),  being  part  of  the  great  level  called 
Peterborough  or  Bedford  Level,  which  said  premises  (it  recites)  were  by  in- 
denture of  the  late  Queen,  and  her  then  trustees,  bearing  date  the  6th  of 
November,  1688,  demised  to  Lord  Viscount  Casdeton,  for  the  term  of  twenty- 
one  years,  at  the  yearly  rent  of  8231.  8«.  9d,  Then,  after  specifying  other 
parts  of  the  premises  and  former  leases  and  grants  of  them,  it  has  first  these 

general  words,  '*  and  also  all  and  singular  other  grounds,  lands,  tenements,  and 
eredttaments,  parcel  of  the  10,000  acres  in  Peterborough  Level." — Those  well- 
known  words  could  not,  as  I  conceive,  pisr  <e,  pass  tithes,  which  no  doubt  are  a 
particular  species  of  property ;  for  they  do  not  belong,  nor  are  they  appurtenant 
to  land:  they  are  collateral  to  the  land,  and  are  quite  distinct  from  iL  So  far 
therefore  we  see  clearly  that  nothing  was  granted  here  but  that  which  had  been 
granted  to  the  Duke  of  York,  and  by  him  when  he  became  king  to  his  queen, 
without  any  reference  whatever  to  tithes — **  which  in  and  by  ^e  said  recited  let- 
ters-patent of  our  said  royal  uncle  King  Charles  the  Second^  were  granted  or 
mentioned,  or  intended  to  be  granted  to  the  said  late  King  James  the  Second, 
when  he  was  Duke  of  York,"  and  so  on.  It  is  likewise  clear  tliat  those  landa 
were  of  the  yearly  value  of  3000/.  [His  Lordship  then  read  the^  general 
words,  as  in  p.  987,  anUf  and  various  other  parts  of  the  grant,  making  occa-. 
sional  comments  on  the  tenor  of  the  language  of  the  instrument,  the  substance 
of  which  was,  tliat  there  was  nothing  from  which  it  could  be  collected  that 
any  conveyance  of  the  tithes  to  the  grantee  was  intended,  every  part  of  it  ap- 
pearing to  be  applicable  to  land  only ;  and  he  observed  particularly  on  the 
£kct,  tliat  the  tithes  were  in  lease  when  the  grant  was  made,  and  new  leases 
were  granted  as  oflen  as  they  reverted.] 

Now,  I  confess  (continued  his  Lordship),  when  I  read  this  grant  through, 
I  found  it  utterly  impossible  to  persuade  myself  that  it  was  intended  to  pass 
the  tithes  in  question  under  these  words, — *'  all  gardens  and  orchards,  waste, 
tithes,  oblations,  obventions,  waters,  and  water-courses,"  and  so  on.  .  I  con- 
sider them  as  meant  to  carry  the  appurtenances  of  the  land,  though  very  inac- 
curately used  for  that  purpose  certainly.  [His  Lordship  had  observed,  in  the 
course  of  the  argument,  that  the  words  "  oblations  and  obventions  "  being 
also  used  in  the  same  place,  amongst  the  general  words,  in  a  grant  of  extra- 
parochial  lands,  shewed  that  the  whole  must  have  been  introduced  by.  inad-: 
vertence,  or  at  least  without  any  intention  to  pass  the  tithes.]  We  can  only 
therefore,  as.it  seems  to  me,  understand  that  the  grant  applies  itself  entirdy 
and  solely  to  the  land,  notwithstanding  the  introduction  of  the  word  *'  tithes." 
It  describes  the  10,000  acres  which  were  granted  to  the  Duke  of  Yoric,  and 
afterwards  by  him  to  his  queen — ^it  represents  the  value  to  be  5000/.  a-year, 
which  is  the  value  of  the  yearly  rent,  all  obviously  relating  to  the  lands ;  and 
the  language  throughout  is  inconsistent  with  any  idea  that  tithes  were  part  of 
the  object  of  the  grant,  or  that  they  were  intended  to  be.passed  by  the  word 
^*  tithea : "  tbe  gnat  expresses  reversions  in  general  terms ;  but  those  were  re*^ 
•  '"'•''  •      '«  •'•'         .-'r   «"  'i^  '.'  M    '■'  •  "I  •'  versions 
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▼erstons  jn  tbe  land  ;  and  not  one  word  is  said  as  to  any  reversionary  in-        1  S^O. 
terest  in  the  tithes,  which  were  undoubtedly  then  in  reversion.     Now  if,  in     attorjpy- 
addition  to  all  this,  we  consider  that  so  soon  after  this  grant  was  made,  a  sue-      <^^^^^^^ 
cessful  suit  was  instituted  by  Sir  John  Shaw,  the  lessee  of  the  tithes,  against  i.ordeardl«t. 
the  occupiers  of  the  lands,  it  seems  to  me  to  be  very  difficult  indeed  to  sup- 
pose that  the  tithes  were  intended  or  considered  to  be  passed.     When  we  con- 
sider the  defence,  and  the  result  of  that  suit — every  thing  belonging  to  it 
shews,  that  in  the  minds  of  the  parties  most  interested  there  was  a  conviction, 
that  the  tithes  had  not  passed,  but  were  the  property  of  the  crown  in  rever- 
sion, although  in  the  hands  of  the  lessee  at  that  moment.     I  cannot  help  re- 
garding the  result  of  that  suit  as  a  kind  of  contemporary  judicial  construction 
of  the  grant,  supposing  that  construction  to  be  more  difficult  than  it  really  is ; 
and  I  cannot,  with  the  evidence  I  have  before  me  (if  there  be  any  other  I  can-^ 
not  act  upon  it),  hesitate  to  pronounce,  that  in  my  opinion  the  title  of  the  crown  to 
the  tithes  of  these  extra-parochial  lands  was  perfi^ct  down  to  the  expiration 
of  Sir  John  Shaw's  lease ;  for  so  it  appears  to  me  to  have  been,  beyond  all  doubt. 

Here  arises  the  question,  whether  the  reversion  passed,  the  tithes  being  in  the 
crown  at  the  time  of  the  grant  to  Lord  Torrington.  We  ought  to  observe,  that 
there  is  no  suggestion  of  any  tithes  being  received  or  abandoned  by  Lord 
Torrington  before  the  present  suit.  The  tithes  after  the  expiration  of  Sir 
John  Shaw's  lease  reverted  to  the  crown :  and  it  should  be  always  remem- 
bered that  when  the  grant  was  first  made  to  Lord  Torrington,  the  tithes  were^ 
under  lease  to  Berkley  and  Gascoigne ;  but  at  the  time  when  the  next  lease 
was  made,  the  tithes  were  actually  in  the  crown.  After  the  observations  I 
have  made  respecting  the  grant  to  Lord  Lincoln,  and  his  conduct  pending  the 
suit,  I  need  not  repeat  that  I  consider  it  very  strong  evidence,  and,  in  the  ab- 
sence of  any  evidence  to  oppose  it,  quite  conclusive  of  the  then  acknowledged 
light  of  the  crown.  I  do  not  mean  to  say,  that  if  there  was  any  other  evi- 
dence to  oppose, it,  it  might  not  be  answered  ;  but  there  being  none  brought 
before  me,  'that  is  the  conclusion  which  I  must  draw  in  the  present  dase. 

Then  it  is  said,  very  truly,  that  after  the  period  when  Sir  John  Shaw  re- 
ceived the  tith'es,  in  1715,  there  does  not  appear  any  evidence  of  the  crown  or 
its  lessee  having  received  any  tithes,  or  any  compensation  for  tithes  ;  and  that 
though  it  appears  that  the  crown  had  been  in  the  habit  of  exercising  owner- 
ship with  regard  to  granting  leases,  it  had  not  received  any  tithes*  Therefore 
it  is  said,  that  the  act  of  the  9tli  Geo.  d,  usually  called  the  Nullum  Temjnis 
Act,  bars  the  present  claim.  That  act  is  the  only  bar  in  my  view  of  the  case 
which  can  be  fairly  proposed ;  for  if  that  statute  had  not  passed,  it  is  perfectly 
clear,  from  all  that  I  have  stated,  that  there  could  have  been  no  defence  against 
this  suit  of  the  crown.  It  is  answered  by  the  Attorney-General,  that  the  acts' of 
the  crown  in  granting  leases,  the  last  of  which  comes  down  to  1 780,  amount  to 
a  sufficient  demonstration  of  the  claim,  so  as  to  take  away  the  effect  of  the  sta- 
tute. It  is  also  added,  that  the  tithes  in  question  have  been  constantly  kept  in 
charge,  and  they  give  evidence  of  their  having  been  in  &ct  kept  in  charge  during 
all  the  time  referred  to.  Now  whether  the  act  of  granting  leases  in  tlie  way  in 
which  the  crown  granted  leases  here,  would  keep  up  the  title  of  the  crown  against 
the  operation  of  the  statute  from  1715,1  have  not  been  able  to  satisfy  myself.  I 
think,  however,  adverting  to  the  principle  of  law  upon  the  subject,  that  that 
part  of  the  statute  is  more  applicable  to  cases  of  mere  concealment  than  to 
any  other  object,  and  that  it  therefore  does  not  apply  here.  However,  it  ap- 
pears that  these  tithes  were  besides  actually  in  charge :  and  if  so,  I  think 
that  would,  under  the  act  of  Parliament,  prevent  the  right  of  the  crown  from 
being  barred  by  its  operation.  Let  us  inquire  what  the  act  means,  by  being 
in  charge.  In  the  3d  Institute,  189,  we  find  tliat  my  Lord  Coke  says,  in 
commenting  upon  the  words  of  the  2 1st  James  I. — '  Or  that  the  same  have 
been  duly  in  charge  to  his  ihajesty,  or  to  the  late  Queen  Elizabeth,  within  the 
space  of  three-score  years.'  ''Duly  in  charge,  in  judgment  of  law,  is  the  roll 
of  the  pipe ;  for  although  a  note  before  the  auditor,  or  any  other,  may  be  a 
mean  to  bring  it  in  question,  and  to  be  put  in  charge  ;  yet  that  is  not,  in  judg- 
ment of  law,  said  to  be  duly  in  charge,  unless  it  be  in  charge  in  the  pipe«     On 

the 
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18f  0.        the  words  "  Or  have  itood  insuper  of  record  wiAin  die  said  «paoe  of  diree- 
ATTORNET-     soorc  years/'  Lord  Coke  says,  "  It  cannot  stand  insuper  unless  the  thing  in 
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question  were  before  duly  in  charge/'  That  was  the  construction  which  he 
LORDEARDLET.  P^'  ^P^^  ^®  ststute  of  !Sl8t  Jaxnos  1,  c.  !S.  But  looking  into  die  statute  in 
question,  the  9th  of  Geo.  3,  c.  16,  s.  2,  we  find  there  are  these  words  intro- 
duced, expressly,  I  suppose,  for  the  purpose  of  altering  tlie  law  as  it  fomierly 
stood — *'  Provided  always,  and  be  it  enacted,  that  where  the  rents,  revenues, 
issues,  or  profits  of  any  manors,  lands,  tenements,  tithes,  or  hereditaments,  are 
or  shall  be  in  charge  by,  to  or  with  any  auditor  or  auditors,  or  other  proper 
officer  or  officers  of  the  revenue^  such  rents,  revenues,  issues,  and  profits,  shall ' 
be  held  deemed,  and  taken  to  be  duly  in  clmrge,  within  the  meaning  and  intent 
of  this  act,  any  usage  or  custom  to  the  contrary  notwithstanding." — ^The  evi- 
dence here  is,  that  the  tithes  were  in  charge  with  the  auditors  during  all  the 
time  referred  to,  and  that  brings  us  down  to  the  present  moment.  Then  if 
the  crown  had  the  tithes  at  the  Restoration,  and  never  granted  them  to  Lord 
Torrington,  the  defendants  are  not  entided  to  them,  but  the  crown  clearly  ia ; 
fox  we  find  it  exercising  a  most  decisive  act  of  ownership  over  them,  of  which 
there  can  be  no  doubt :  and,  if  the  crown  has  been  grandng  leases  from  time 
to  time,  or  if  the  dthes  have  been  kept  in  charge  with  the  auditor,  according 
to  the  requisition  of  the  act  of  9th  Geo.  9 ;  unless  the  defendant  can  shew 
that  they  were  granted  to  Lord  Torrington,  he  can  have  no  defence  here* 
Now,  being  of  opinion,  that  he  cannot  make  a  defence  under  the  grant  to  Lord 
Ton-ington,  1  must  dierefore*  give  a  decree  against  such  of  the  present  de- 
fendants as  are  called  upon  for  d^e  account 

The  last  clause  of  the  act  was  very  much  pressed  upon  us,  as  connected 
with  the  preceding  clause,  to  shew  that  the  putting  in  charge  in  this  case  was 
insufficient ;  but  I  think  it  is  only  necessary  to  r^id  them  together,  to  ahew 
that  they  have  no  connection  with  each  other.  [His  lordship  read  the  clauses.] 
It  seems  to  me,  on  reading  both  the  sections  very  curefully,  that  this  last 
section  was  introduced  as  applicable  solely  to  cases  of  concealment,  whidi 
is  not  the  case  here.  Therefore,  I  am  of  opinion,  diat  this  accounting  before 
the  auditor  is  a  sufficient  standing  insuper  for  the  purposes  of  supporting  this 
suit. 

A  case  was  cited,  and  much  relied  upon  on  the  part  of  the  crown,  said  to 
have  been  decided  in  the  county  of  Northampton*,  and  which  was  pressed  upon 

the 

*  The  Attorney-General  v.  Maxwell  and  othen. 

Northanyaton  Summer  Assizes,  1814. 

Coram  Graham,  Baron. 

Thb  question  tried  under  this  infonnation  Auditor's-office  produced  numerous  accounts 

at  the  above  assizes,  before  Mr.  Baron  Gtra-  from  the  custody  of  the  oflSce,  purporting  to 

HAM  and  a  Special  Jury,  was  shortly,  whether  be  the   accounts  of  various  auditors  against 

the  crown  was  entitled  to  the  tithes  arising  the  Receiver-general;  and  he  stated,  that  that 

Upon  the  common  and  waste  lands  of  the  was  the  mode  in  which  the  revenues  of  the 

Borough  Fen — a  part  of  what  is  called  the  crown  wero  kept  in  charge.     In  the  earlier 

Bedford  Level — ^the  commissioners,  appointed  series  only  of  those  accounts,   which  com- 

under  the  act  for  enclosing  the  Fen,  having  menced  in  1715,  was  there  any  actual  receipt 

determined  that  the  crown  was  not  entitled  to  returned  in  respect  of  these  tidies;  and  from 

the  tithes.  that  time  till  1716.    All  the  later  accoonts. 

It  was  admitted,  that  the  lands  m  question  continuing  down  to  1813,  were  returned  NiL 
were  extra-parochial,  and  the  only  disputed  To  all  those  later  accounts.  Lens,  Serjeant, 

point  was,  whether  the  crown  had  not  been  objected  that  they  were  mere  e*  parte  recitals 

barred  of  its  right  by  the  operation  of  the  by  third  persons,  who  were  not  bound  by  tfadr 

Nulhtm  Tempus  Act;  and  that  depended,  as  contents,  and  therefore  could  not  be  admittwl 

was  admitted,  on  whether  these  tithes  had  as  evidence  to  bind  others,  in  regard  of  tfaa 

been  duly  put  in  charge?  matters  to  which  they  related:  and,  he  con- 

Amongst  other  evidence  put  in  on  the  part  tended,  that  their  being  enrolled  in  the  office, 

of  the  crown,  were  several  leases  of  these  tithes  could  qot,  even  in  the  case  of  the  king,  make 

by  the  crown,  reserving  one-third  to  be  paid  them  a  record  for  such  a  purpose,  for  what 

hito  the  hands  of  the  Receiver-general-— «  de-  other  puzpose  soever,  such  as  t)iat  of  history, 

cree  of  this  court  in  1714,  in  fovour  of  Sir  for  instance,  they  might  be  considered  as  re- 

iohn  Shaw,  the  lessee  of  the  crown  of  the  cords — that  in  point  of  fact,  the  very  return  of 

tithes  of  the  lands  in  question,  ordering  an  tit^was,  if  evidence  of  any  thfaig,  evj^eacethat 

account  of  the  tithes.     A  witness  from  the  these  lands  wore  notkopt 4n sbsifs,  Suf^vffia 
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die  court  ai  an  authority  deciding  that  pointy  and  oveithrowing  diat  last  posi* 
tion  on  which  this  defence  has  heen  rested.  That  was  certainly  a  Nisi  Frius 
case,  and  there  is  not,  I  admit,  the  same  respect  due  to  a  Nisi  Prius  decbion, 
as  to  a  judgment  in  Banc,  beyond  all  doubt.  At  the  same  time,  it  is  a  decision^ 
and  one  which,  as-  far  as  it  is  an  authority,  bears  directly  upon  this  point ;  and 
if  I  see  no  other  case  in  any  way  opposing  it,  I  certainly  ought  to  treat  it  with 
respect,  at  least,  under  any  circumstances:  and  perhaps,  in  this  case,  I  may  go 
further  and  say,  I  ought  to  treat  it  with  particular  respect ;  for  without  know- 
ing 
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foch  returns,  no  one  could  be  caDed  on  to  ac- 
ooimt  He  alao  submitted,  thftt  If  such  re- 
turns by  the  auditors  were  allowed  to  be  bind- 
ing to  a  certain  extent,  they  were,  at  most, 
by  the  terms  of  the  statute,  only  a  first  step 
towards  a  putting  in  charge;  for,  by  the  10th 
section  of  the  statute,  it  is  enacted  that,  ''  no 
putting  in  charge,  nor  standing  inm^ptr,  nor 
taking  or  answering  the  iarm  rents,  &c.  of 
any  lands,  &c.  out  of  charge,  shall  he  deemed 
a  putting  in  charge,  &c.  unless  thereupon, 
such  lands,  frc.  have  been,  or  shall  be,  upon 
some  inf<Mrmation  or  suit  on  behalf  iiK  his  ma- 
Jesty,  upon  a  lawful  verdict  given  or  demurrer 
acyudged,  or  upon  a  hearing  ordered  or  decreed 
for  his  majesty,  within  the  space  of  sixty  years 
before"  [the  commencement  of  any  such  pro- 
ceeding].  In  the  present  instance,  there  had 
been  no  such  proceeding  since  the  suit  in  1714 
to  the  present  time;  and  to  have  protected 
and  preserved  the  right  of  the  crown,  some  suit 
should  have  been  instituted  upon  one  of  the 
returns  of  nU^  within  the  time  prescribed  by 
the  statute  of  limitations,  for  such  it  was. 
Therefore  he  urged,  first,  to  the  court,  that  in 
point  of  law,  and  afterwards,  to  the  jury,  that, 
in  point  of  feet,  there  had  not  been  any  such 
potting  in  charge  of  the  lands  in  question,  as 
to  the  tithes,  as  would  entitle  the  crown,  not- 
withstanding the  statute,  now  to  recover 
against  the  defendant  in  die  present  informa- 
tion. 

Clarke^  for  the  Atfiomey-General,  contend* 
ed,  on'  the  other  hand,  that  there  had  been 
such  a  puttii^  in  charge  of  the  subject  mat- 
ter of  the  present  claim,  as  saved  the  king's 
light  from  the  operation  of  the  act  of  parlU- 
ment.  By  the  terms  of  the  statute,  the  crown 
was  only  barred  where  his  miyesty  shall  not,' 
within  sixty  years,  have  received  the  rents  and 
profits  of  the  land,  &c.  claimed,  or  unless  the 
same  shall  have  been  duly  in  charge  to  the 
crown,  or  shall  have  stood  intuper  of  record 
within  that  time — the  act  contemplating  a 
twofold  means  of  protecting  the  right  of  the 
king,  cither  of  which  would  be  sufficient  for 
fhat  purpose.  Therefore,  he  submitted,  the 
return  of  n^  by  the  auditon,  was  a  keeping  in 
diarge,  as  contra-distlnguiahed  (rom  receiving 
the  rents  and  profits,  meaning,  not  that  nothing 
was  payal^Ie,  (in  which  case  there  would  have 
been  no  return),  but  that  nothing  had  been 
paid  by  flie  lessees  of  the  tithes  of  the  Bedford 
Level  to  the  crown  through  the  Receiver- 
general,  in  respect  of  those  tithes.  He  sub- 
nutted,  that  the  object  of  so  requiring  the  sub- 
ject-matters of  the  revenue  to  be  kept  in 
charge  when  not  paid,  was,  that  there  might 
be  a  public  record  of  such  charges,  where  they 
might  be  found  by  all  men  in  order  to  prevent 
concealments  and  to  quiet  posseasions;  and 
therefore  they  wtfre  so  enrolled  irt  the  Avh 
ditor's-MBce;  but  if  bo  return  should  be  found 


there  for  nxty  years,  the  statute  then,  and 
then  only,  would  operate  as  a  bar  to  the  daim 
of  the  crown,  and  those  claiming  under  it  by 
letters  patent,  or  grants  of  concealments,  or 
otherwise. 

Graham,  Baron  (having  admitted  the  evi- 
dence, notwithstanding  the  objection  of  the 
defendants'  counsel)  directed  the  jury,  that  the 
titie  of  the  crown  had  been  unobjectionably 
proved  up  to  1715,  and  tliat  the  only  remain- 
ing question  in  the  cause  was,  whether — as 
the  crown  had  not,  for  more  than  sixty  years, 
attempted  to  enforce  the  payment  of  the  rent 
for  the  tithes  of  the  lands  con^rised  in  the  in- 
formation from  the  lessee;  nor  had,  fop  so 
long  a  time,  as  that  during  which  the  au- 
ditors had,  in  the  accounts  of  the  Receiver- 
general,  to  whom  it  should  have  been  paid, 
returned  »«/,  instituted  any  proceedings'^ 
such  alleged  laches  had  the  effect  of  barring 
the  right  of  the  crown,  by  virtue  of  the 
Nulhtm  Tenants  Acts.  His  lordship,  advert- 
ing to  the  argument  founded  on  tiiat  return — 
that  it  was  a  virtual  renunciation  of  the  right 
of  the  crown — declared  it  to  be  his  opinion 
that  it  was  not :  that  the  crown  could  not  be 
injured  by  the  neglect  of  its  lessee ;  and  that, 
most  probably,  the  very  reason  for  recording 
the  returns  of  nil,  was  to  protect  the  crown 
from  the  effect  of  continued  non-payment, 
whether  it  were  the  result  of  indulgence  or  of 
any  other  cause* 

Then,  (observed  his  Lordship),  the  ques- 
tion arises,  whetiier  the  en^>lling  such  returns 
in  the  Auditor's -office,  is  a  putting  in  charge 
within  the  meaning  of  the  9th  Geo.  3.  Upon> 
that  subject — after  describing  the  nature  and 
effect  of  the  mode  in  which  that  had  been, 
done  in  the  present  case,  and  applying  to  it 
the  language  and  requisitions  of  the  act  of  par- 
liament, in  that  respect,  in  detail,  with  great 
particularity  and  minuteness  (the  object  and 
liistory  of  which,  he  appears  to  have  elabo- 
rately and  carefiilly  exj^ained) — the  learned 
Judge  pointed  out,  in  what  the  benefits  of  that 
statute  consisted,  as  it  regarded  the  interest  of 
the  subject  on  one  hand,  and  the  right  of  the 
eiown  on  (he  other :  bo^  of  which  (he  stated 
|n  effect)  would  be  bestpreseiyed  by  the  course 
which  had  been  proved  to  have  been  pursued 
by  the  officers  of  the  crown  in  this  case ;  for  by 
so  giving  publicity  to  the  king's  daim,  his 
majesty's  titie  to  the  subject-matter  might  be 
saved :  whilst  the  subject's  right  to  quiet  pos- 
session and  to  a  fanr  and  full  knowledge  of  his 
liabilities  would  not  be  disturbed  by  being 
rendered  possibly  subject  to  latent  claims  long 
become  dormant  by  negligence  and  laches. 

Such  was,  in  substance,  the  doefcrioe  com- 
prised in  the  learned  Baron's  charge  to  the 
jury,  who,  oonsonantiy  with  his  lordship's 
directions,  -found  a 

Verdict  for  the  Crown. 
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ing  more  of  the  circumstances  of  that  case  than  I  know  at  present,  it  derives 
gpreat  weight  from  some  of  those  of  which  I  hare  h^en  informed.  I  mean  no 
complipaent  when  I  say  this,  but  understanding  that  Mr.  Seijt.  Lens  was  of 
counsel  in  the  cause,  and  that  he  objected  at  the  trial  to  the  evidence  of  the 
putting  in  charge,  as  being  insufficient  to  support  the  claim  of  the  crown  against 
the  statute — that  the  opinion  of  the  learned  judge  who  tried  the  cause  was 
against  him  upon  that  point — that  the  verdict,  in  consequence,  went  against 
him — and  that  he  ultimately  submitted  to  that  verdict ;  I  hope  I  shall  be  ex- 
cused for  saying,  that  I  consider  the  acquiescence  of  so  learned  a  person  in  that 
judgment  and  that  verdict,  as  affording  a  very  considerable  sanction  to  it;  and 
I  am  very  glad  to  avail  myself  of  the  opinion  of  the  learned  judge  who  tried 
that  cause,  and  the  submission  to  that  opinion  by  my  brother  Leni^  in  forming 
my  own  judgment  now  upon  the  same  subject. 

I  must  therefore  decree  against  all  the  proper  parties,  according  to  the 
prayer  of  the  biU. 

As  to  Lord  Eardley,  I  do  not  know  of  any  instance  of  the  court  calling  upon 
an  individual,  under  the  same  circumstances,  to  account.  He  admits,  it  is 
true,  that  he  occupied  part  of  the  lands  on  which  there  was  a  decoy;  but  I  am 
not  aware  that  wild  ducks  have  ever  been  held  to  be  titheable. 

Decree. — ^That  the  defendant.  Lord  Eardley,  go  without  day,  as  to  the 

claim  for  tithes  against  him  in  the  information  mentioned. 
Refer  it  to  the  Deputy  Remembrancer,  to  take  an  account  of  the  tithes  claimed 
by  the  information  against  the  other  defendants,  from  ;Bix  years  prior  to 
filing  the  information,  as  to  those  persons  who  became  occupiers  prior  to 
that  period :  and  as  to  the  other  persons  from  the  time  when  they  respec- 
tively became  occupiers,  to  be  paid  by  the  defendants — with  the  usual 
ference  as  to  the  executors,  &c, — and  with  all  usual  directions. 


Jtdy  Bih. 

Semble  that  a 
custom  to  ren- 
der one  in  ten 
of  parcels  of 
com  set  up  to- 
gether in  the 
quantity  of  ten 
sheaves  to  each, 
called  kiyers,  or 
riders,  in  lieu  of 
com  and  hay 
produced  in  the 
same  year,  is 
not  a  good  cus- 
tom. 


Sittings  after  T.  1  Geo.  4.  1820.    Scacc. 

I^gh  y.  Glegg  and  others.     [  8  Price,  492.]  . 

^T^O  this  bill  for  the  tithe  of  hay,  clover,  and  grass,  the  defendants  set  iip 
•*•  a  defence  *of  the  following  custom  "  that  every  occupier  of  lands  within 
the  township  producing  com  and  hay  in  the  same  year,  has,  from  time  imme- 
morial, bound  all  his  com  into  sheaves,  and  set  up  ten  sheaves  together  in  par- 
cels, called  kiver8,or  riders,  and  has  from  time  immemorial  paid,  and  of  right 
ought  to  pay,  to  the  rector  of  the  said  parish  of  Prest)>ury  (Chester)  for  the 
thne  being,  or  to  his  le^ee  or  farmer,  the  tenth  kiver  or  rider  of  all  sudi  com» 
in  lieu  and  satisfaction  of  the  tithes  of  corn  and  hay  produced  in  the  same  year, 
on  the  lands  of  such  occupier." 

This  case  was  argued,  principally  on  the  efiect  of  the  evidence,  by 
Fonhlanque^  Shadwelly  and  Spence^  for  the  plaintiff,  and  by 
Clarke f  Agar^  P^y^t  and  SmpJanson,  for  the  defendants. 
The  cause  stood  over  for  judgment,  which  was  this  day  delivered  by 
'  The  Lord  Chisf  Baron. — He  stated,  in  substance,  that  the  defendants  had 
not  made  out  their  case  by  the  evidence  offered  in  support  of  it.     He  therefore 
declined  giving  any  opinion  as  to  the  legality  of  the  custom  of  commuting  the 
tithe  of  one  species  of  titheable  matter  by  render  of  another,  or  by  service  and 
labour  connected;  observing,  that  it  was  a  very  singular  custom,  and  one 
which  had  never  before  been  brought  under  his  notice — that  he  was  not  aware 
of  any  instance  of  such  a  custom  having  been  submitted  to  the  consideration  of 
a  court — and  that  it  appeared  to  him  to  require  the  support  of  authority,  and 
none  had  been  mentioned. 

His  Lordship  pronounced  a  decree  for  the  comUbon  iiccMinti'  with  costs. 


./ 
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Sittings  after  T.  1  Geo.  4.  1820.    In  Cane  v-^^v-**^ 

Daws  V.  Bentu    [I  Jac.  &  W.  513.]  j^^e  27, 28. 

THE  bill  was  filed  in  June,  1 815,  by  the  lessee  of  the  impropriate  rectory  of  xhe  vicar  it  a 
Bedfont  in  Middlesex,  for  an  account  of  the  tithe  of  seed-tares  grown  in  the  necessary  party 
years  1813  and  1814,  on  a  farm  occupied  by  the  defendant  in  the  hamlet  of  ^  a  bill  for 
Hatton,  being  a  part  of  the  parish.    The  defence  was,  that  the  tithe  in  question  ^^'  riate^ 
was  vicarial.     The  defendant  said,  that  in  1812,  the  first  y^ar  of  his  holding  [or^j[^^t  an^ 
the  farm,  he  had  suffered  the  plaintiff  to  set  out  and  take  the  tithe  of  his  seedi  occupier,  wlien 
tares ;  a  demand  was  afterwards  made  by  the  vicar,  to  whom  he  paid  the  value  the  defence 
for  the  years  1813  and  ^814,  (amounting  to  about  8Z.  \6s.)  conceiving  him  to  ?*^^^'  ^ 

be  entitled.  question  are 

It  a[n>eawd  that  some  time  before  the  commencement  of  the  suit,  an  action  payable  to  tha 
had  bMi  brought  in  the  Cpmmon  Pleas,  by  the  plaintiff  against  the  defendant  vicar. 
for  the  same  matter.  It  was  tried  upon  admissions  agreed  to  on  both  sides, 
and  the  result  was,  that  the  plaintiff  was  nonsuited.  This  arose,  as  the  plain- 
tiff alleged,  from  the  admissions  having  been  drawn  so  as  to  state  the  question 
to  be,  whether  the  tithe  of  seed-tares  was  a  great  or  small  tithe,  excluding  him 
from  going  into  evidence  to  prove  a  custom  of  rendering  them  to  the  rector. 

On  the  answer  coming  in,  the  bill  was  amended,  by  adding  the  vicar.  Dr. 
Whitfield,  as  a  defendant :  the  cause  then  proceeded,  and  witnesses  were  ex- 
anuned.  After  it  was  set  down  for  hearing,  the  vicar  died,  upon  which  the 
plaintiff  obtained  an  order  that  it  should  stand  over  to  enable  him  to  rerive; 
this  was  afterwards  thought  unnecessary,  and  the  cause  was  restored  to  the 
paper  with  only  the  original  defendant. 

On  the  cause  coming  on,  it  was  objected  that  the  present  vicar,  and  the  re- 
presentative of  Dr.  Whitfield,  should  be  parties. 

Mr.  fVetherelli  Mr.  Roupell^  and  Mr.  StdeboWym^  for  the  plaintiff. 

It  must  be  admitted  that  it  has  been  a  frequent  practice  in  suits  by  vicars,  to 
make  the  rector  a  defendant,  and  vice  persdy  a  practice  which  was  followed  in  this 
case  in  amending  the  bill.  But  it  is  understood  that  the  court  of  Exchequer 
has  lately  reconsidered  the  grounds,  on  which  the  practice  was  supposed  to 
stand.  In  WilUaTnson  v.  Lord  Lonsdale  (1),  the  Lord  Chief  Baron  decid- 
ed, that  the  impropriator  should  not  be  made  a  party  to  a  biU,  by  a  vicar  against 
the  occupiers,  and  that  he  should  have  demurred.  In  another  case  of  Fetch  . 
V.  DaUon  (2),  1819,  January,  the  bill  was  by  a  vicar,  and  the  defendant,  the 
occupier,  insisted  that  the  rector  was  entitled  to  the  tithes  in  question ;  the 
rect(Nr  also  churned  them,  but.the  Lord  Chief  Baron  expressed  an  opinion  that 
he  was  an  unnecessary  party  (3). 

Upon  principle,  there  is  no  reason  why  the  plaintiff  should  not'  prosecute  a 
mere  personal  demand  against  the  occupier  alone.  The  suit  does  not  affect  the 
inheritance,  and  can  decide  nothing  as  to  the  right,  so  as  to  bind  any  party  in 
a  future  mnX.  If  the  vicar  be  a  defendant,  no  decree  can  be  made  against  him, 
nothing  is  prayed  against  him ;  and  if  it  should  turn  out  that  he  is  entitled,  the  •  ^ 
court  cannot  compel  payment  by  the  occupier  to  him,  as  no  relief  can  be  given 
between  co-defendants;  Neivmany,  Kent  (4),  where  that  was  done,  has  since 
been  reversed  on  appeal.  Thus  the  occupier  might  always  raise  a  contest  be- 
tween the  rector  and  vicar,  which  the  court  could  not  in  that  suit  set  at  rest. 
It  may  be  said  that  the  occupier  in  these  cases  should  not  be  obliged  to  prove 
the  vicar's  right,  but  ought  to  have  his  assistance  in  the  defence;  that  objec- 
tton«  however,  applies  more  strongly  to  the  case  of  a  bill  against  a  tenant, 
when  it  is  never  required  that  the  landlord  should  be  joined,  dough  his  right 
is  at  stake,  and  though  the  evidence  is  generally  in  his  power ;  besides,  the 
plaintiff  might  proceed  by  an  action,  in  which  the  defendant  must  depend  upon 

his 

(IJ  Daniel,  49.  171;  Aiite,  p.  870.  -**-4  Price,  156 ;  Ante,  p.  828,  where  the  same 

(2)  Reported  as  to  other  points  in  6  Price,        opinion  is  expressed  by  his  Lordship. 
2S2 ;  ^ttte,  p.  934.  (4)  1  Mer.  240. 

(3)  See  also  WiUiaMt  v.  Prke^  1  Dan.  13. 
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his  own  resources  only.  In  the  present  case,  no  advantage  can  arise  from 
bringing  the  repesentative  of  the  late  vicar  before  the^  Court;  he  is  only  inter- 
ested to  80  small  an  extent,  as  not  to  be  worth  contesting ;  and  with  respect 
to  the  present  vicar,  he  has  no  claim  to  the  tithes  that  are  the  subject  of  this 
suit,  as. they  accrued  before  his  induction. 

Mr.  Agar  and  Mr.  PhUUmore  for  the  defendant. 

It  appears  from  the  defendant's  answer,  that  the  only  question  in  the  cause 
is,  whe^er  the  tithes  claimed  in  the  bill  are  pajrable  to  the  rector  or  the  vicar; 
now  it  has  been  the  constant  practice,  in  such  cases,  that  the  vicar  and  rector, 
who  are  the  only  substantial  parties,  should  be  before  the  court.  There  is  a 
case  of  WalUs  v.  Pain  and  Underhill  (1),  where  the  question  was,  whether  the 
tithe  of  gras8»seed  belonged  to  the  vicar  or  the  rector ;  and  it  is  mentioned  in 
the  note,  that  the  vicar  not  having  been  made  a  defendant,  the  cause  was  or- 
dered to  stand  over  for  want  of  parties!  the  plaiptifFpaying  the  costs  of  the  day. 
In  Clarke  v.  Stapler  (JS),  Steers  v.  Bramer  (3),  and  ind^d  in  every  case,  so 
circumstanced,  it  will  be  found  that  this  practice  has  been  followed.  It  was 
foUowed  in  this  instance  at  first,  and  the  plaintiff  has  only  been  induced  to  re- 
linquish it  by  the  cases  before  the  Lord  Chief  Baron,  which  must  have  been 
decided  on  their  particular  circumstances.  It  is  true  that  the  suit  does  not  af- 
fect the  iilheritance,  but  the  principle  is,  that  as  the  rector  and  vicar  are  claim- 
ing the  same  identical  thing,  namely,  the  tithes  for  certain  specified  years,  the 
court  will  not  decide  the  right  to  that  thing  in  the  absence  of  either.  No  dif- 
ficulty arises  from  the  death  of  the  late  vicar ;  ^  there  must  be  a  supplemental 
bill  against  his  successor. 

The  Master  of  the  Rolls. — ^From  tlie  very  great  learning  of  the  Lord  Chief 
Baron,  and  his  long  experience,  particularly  in  subjects  of  this  nature,  an  opinion 
expressed  by  him  is  entitled  to  very  great  weight  and  consideration,  and  ought 
not  to  be  disturbed.  But  has  he  laid  it  down  universally,  that  in  no  case  of  a  bill 
by  a  rector  for  tithes,  is  the  vicar  to  be  made  a  party  ?  I  do  not  collect  that  he  gave 
any  such  opinion.  He  expressed  a  general  leaning  against  making  him  a  party,  and 
in  those  two  cases,  on  their  particular  grounds,  he  thought  it  unnecessary;  but 
he  was  not  called  on  to  decide  the  general  question,  and  it  did  not  arise,  as  it 
does  now,  upon  a  preliminary  objection,  but  after  the  hearing,  and  it  cannot 
therefore  be  considered  that  he  meant  to  determine  it  generally.  It  is  not  con- 
tended, on  the  other  side,  that  the  vicar  must  universaUy  be  a  party,  that  the 
court  can  never  decide  without  him.  Such  a  rule  would  be  very  inconvenient, 
for  this  being  an  usual  mode  of  recovering  tithes,  and  as  the  suit  of^en  involvee 
no  q|}estion  of  right,  it  would  be  quite  unnecessary,  and  would  only  be  to  load 
the  proceedings  with  additional  expense.  We  must  not,  therefore,  have  it  un- 
derstood, that  there  is  any  general  rule  always  to  make  tlie  vicar  a  defendant; 
but  the  question  is,  whether  there  is  any  rule  against  it,  whether  there  is  no  case 
where  it  ought  to  be  done,  and  I  do  not  find  this  to  have  been  decided  by  the 
Lord  Chief  Baron. 

In  the  first  place,  such  a  rule  would  be  contrary  to  that  pruiciple  which  go*- 
vema  all  the  practice  as  to  parties  to  proceedings  in  courts  of  equity,  vis.,  that 
all  persons  materially  interested  in  the  subject-matter  of  the  suit,  should  foe 
joined  in  it,  in  order,  as  Iiord  Redesdale  (4)  expresses  it,  **  that  the  court  may 
be  enabled  to  do  complete  justice,  by  deciding  upon  and  settling  the  rights  of 
all  persons  interested,  and  that  the  orders  of  the  court  may  be  safely  exccoted 
by  those  who  are  compelled  to  obey  them,  and  future  litigation  may  be  jne- 
vented."  Now,  when  the  suit,  like  the  present,  involves  a  question  of  right^be- 
tween  the  rector  and  vicar,  can  it  do  complete  justice  by  settling  the  rights  of 
all  peirsons  to  the  subject-matter,  in  the  alnence  of  one  who  is  direcdy  interest* 
ed?  The  defendant  would  not  be  safe  in  paying  to  the  plaintiff^  .if  the  court 
diould  decree  it,  as  he  would  be  liable  to  a  suit  by  the  vicar  for  the  same  iden* 
tioal  thing.  It  would  seem,  therefore,  on  principle,  that  when  the  abstract 
right  is  in  dispute,  the  question  being  between  the  rector  and  vicar,  and  it 

b^ng 

(1)  C^vu  Uep.  J6lli  4ntf,  p,  67,      (2)  AnU,  p.  SIS.        (S)  JnU^  p.  f  1.       (4)  P.  ISS. 


TITHE  CASES.  lOOS 

ben%  a  natt^  of  indybBfefeiice  to  the  occupier  to  which  of  them  he  account^ 
that  then  the  Ticar  should  be  a  party. 

Widi  respect  to  the  authorities,  fVallU  v.  Pmn  is  directly  in  point ;  theie 
the  Exchequer,  during  the  time  of  Lord  Chief  Baron  CoifTN,  no  mean  author- 
ity, determined  the  very  point.  The  bill  was  by  the  lessee  of  the  impropria- 
tor, and  the  question  being  really  between  him  and  the  vicar,  the  cause  was 
ordered  to  stand  over,  that  the  latter  might  be  made  a  party,  the  plaintiff  pay- 
ing the  costs  of  the  day.  There,  as  here,  the  tithe  was  at  stake,  and  unless 
that  decision  was  entirely  wrong,  this  cause  ought  to  stand  over  for  the  same 
purpose.  It  appears  that  the  practice  has  since  prevailed  in  Clarke  v.  Stapler, 
and  in  many  odier  cases;  and  it  is  admitted  by  the  plaintiff's  counsel,  gentle- 
men who  have  had  great  experience,  that  they  have  been  accustomed  to  consi- 
der it  necessary  that  the  vicar  should  be  introduced  as  a  party,  when  the  title 
is  at  stake.  This  shows  what  the  practice  has  been,  and  diat  the  case  of  Walr 
it»  V.  PiUM  and  Underhill  was  always  followed.  The  Lord  Chief  Baron 
mentions  it  to  have  been  agreeable  to  the  opinion  of  Lord  Chief  Baron  Etrb, 
a  judge  for  whom  I  shall  always  feel  the  greatest  deference,  for  a  sounder  /md 
better  lawyer  never  existed.  •  He  who  never  lightly  decided  any  thing,  would 
not  have  called  on  counsel  to  make  another  person  party,  without  having  well 
considered  it,  and  unless  he  had  a  fixed  belief  th^t  it  was  necessary. 

Thus  much  for  the  authorities  up  to  this  time,  and  to  them  are  now  opposed 
the  two  cases  before  the  Lord  Chief  Baron.  In  those  particular  cases^.he 
thought  the  rector  need  not  be  joined ;  this,  however,  proves  nothing  as  to  any 
general  rule.  I  cannot  think  he  meant  to  overrule  all  those  authorities.  I 
should  feel  great  difficulty  in  deciding  so  here,  if  I  understood  that  to  have 
been  his  intention*  I 'think  he  must  have  meant  to  confine  his  observations 
to  the  individual  cases  before  him. 

It  fieems  to  me  that  there  can  be  no  case,  where  it  is  more  fit  to  have  the  vi*- 
car  a  party  than  the  present,  and  that  if  it  is  not  necessary  here,  it  never  can 
be.  The  defendant  Benn,  Uie  occupier,  does  not  dispute  that  he  had  tithea1>le 
matters,  but^ys,  that  he  has  already  paid  for  them  to  Dr.  Whitfield,  the  late 
vicar,  who  showed  him  an  opinion  of  counsel  in  favour  of  his  right  to  them,  as 
a  part  of  the  small  tithes,  to  which,  as  is  stated  on  the  face  of  the  bill,  he  was 
entitled.  The  answer  also  says,  that  the  question  has  been  already  decided  in 
a  court  of  law,  for  discussion  in  which  it  is  very  proper,  being  a  legal  question. 
It  was  tried  by  consent  on  admissions  in  the  shape  of  an  action  against  the  oc- 
cupier, but  for  the  purpose  of  determining  the  general  right;  the  defendant 
■ays,  that  on  the  action  coming  on,  the  learned  judge  was  of  opinion  that  this 
was  not  a  great  tithe,  and  therefore  belonged  to  the  vicar,  and  the  plaintiff  was 
nonsuited.  It  is  alleged  that  this  was  by  reason  of  a  mistake  in  the  manner  in 
which  the  admissions  were  worded,  it  being  put  as  a  general  question  whether 
it  was  great  or  small  tithe;  the  plaintiff  says,  he  came  prepared  to  prove  a 
constant  perception,  and -that  whatever  might  be  the  general  law,  there  was 
here  an  usage  that  decided  it,  which  evidence  the  judge  thought  could  pot  be 
received,  and  he  was  therefore  turned  round.  It  is  contended,  that  though  the 
Ticar  is  entided  to  the  small  tithes,  and  supposing  this  to  be  in  its  nature  a 
small  tithe,  still  that  he  is  not  to  take  this.  That  may  by  possibility  be  the 
case,  for  the  endowment  may  have  an  exception  of  this  particular  species  of 
tithe,  and  the  usage  would  be  evidence  of  it;  but  it  is  a  very  difficult  case  to 
make  out,  for  it  may  be  an  usage  founded  on  a  mistaken  notion,  as  has  oilen 
happened  in  similar  cases.  It  would  therefore  be  necessary  to  look  at  the 
usage  with  great  caution,  and  to  examine  it  accurately,  to  see  whether  it  has 
not  originated  in  mistake,  particularly  in  a  case  where  it  is  admitted  that  the 
vicar  is  entitled  to  the  small  tithes  (1). 

After  this  action  at  law,  the  present  bill  is  filed;  this  is  the  second  suit  that 
the  ooeupier  is  subjected  to ;  and  it  is  very  hard  upon  him  to  be  thus  harass- 
ed, Without  having  the  real  question  decided,  that  he  may  be  made  safe  in 

paying 

(1)  The  staiement  in  tlie  trill  was,  tliat  the  "  except  certain  small  dthea  only,  to  whkk 
impropriator  was  entitled  to  all   the  tithes,       (he  Ticar  of  the  said  parish  is  entlUed." 
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After  a  decree 
had  been  ob- 
tained by  the 
plaintiff  in  a 
suit  for  tithes, 
of  which  he 
was  lessee,  and 
whilst  an  appeal 
ftom  the  Judg- 
ment was  pend- 
ing in  the  House 
of  Lords,  the  as- 
ugnees  of  the 
plaintiff,  who 
had  in  Uie  mean 
time  become 
bankrupt,  filed 
six  different  bills 
against  six  dif- 
ferent defend- 
ants to  the  for- 
mer suit,  for  an 
account  of  tithes, 
the  court  refused 
a  motion  to  con- 
solidate the 
qauses:  nor 
would  they  or- 
der that  the  pro- 
ceedings in  all 
the  suits  but  one 
should  be  stayed, 
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paying  to  one  of  the  paities.  In  such  a  ease,  to  determine  it  behind  the  baek 
of  the  vicar  would  be  doing  nothing:  he  will  not  be  bound,  and,  besides  that, 
he  may  have  in  his  possession  all  the  evidence  required  by  the  defendant,  and 
though  it  may  be  said  that  by  subpoena  he  may  be  made  to  produce  it,  yet  we 
all  know,  the  difficulty  of  that  course  of  proceeding ;  even  if  you  know  what 
documents  there  are,  so  as  to  be  able  to  specify  them,  it  may  then  be  a  ques- 
tion whether  he  can  be  obliged  to  produce  them.  It  is,  therefore,  highly  ne- 
cessary, if  the  plaintiff  will  agitate  me  question  again,  that  he  should  do  it  in  a 
manner  in  which  the  right  may  be  determined.  It  will  not  otherwise  answer 
even  his  purpose,  for  he  does  not  institute  the  suit  for  the  sake  of  the  SL  I5s. 
but  to  have  the  right  decided,  and  this  can  only  be  done  between  the  parties 
who  contest  it.  Accordingly  the  bill  states  the  claim  of  the  vicar,  puts  it  in  is- 
sue, and  makes  him  a  defendant.  And  can  the  court  now  allow  the  suit  to  be 
decided,  behind  the  back  of  the  person  chiefly  interested,  and  when  the  defend- 
ant has  proceede<l,  relying,  as  he  probably  may  have  done,  on  its  being  the  vi- 
car's case,  and  therefore  trusting  to  him  to  produce  proper  witnesses  to  sup- 
port it?  On  this  idea  publication  passes,  and  then  at  the  hearing  die  plaintiff 
turns  round  and  says  that,  though  he  first  thought  the  vicar  was  a  necessary 
party,  he  will  now  omit  him.  I  think  his  first  opinion  was  right,  and  the  lat- 
ter mistaken,  being  grounded  on  a  particular  decision,  without  referring  to  the 
difference  of  the  cases. 

In  this  particular  instance,  I  think  the  vicar  should  be  a  party.  As  die  sum 
is  so  small  you  may  dispense  with  the  representatives  of  the  late  vicar;  but  as 
we  must  decide  on  the  right  when  the  cause  comes  to  a  hearing,  the  present  vi- 
car must  be  before  the  court. 

The  defendant's  counsel  declined  to  wave  making  the  representative  of  the  late 
vicar  a  party,  as  it  would  destroy  the  right  to  his  costs ;  and  the  usual  order 
was  therefore  made  for  the  cause  to  stand  over  for  want  of  parties,  the  plaintiff 
paying  the  costs  of  the  day. 

Reg.  Lib.' A.  1819.  fol.  2148. 

M.  1  Geo.  4.  1820.    Scacc. 

Foreman  and  Uatehj  assignees  of  Wright^  a  bankrupt,  y.  SoiUhwood. 

The  same  plaintiffs  v.  Other  different  defendants  in  five  other  suits. 

[8  Price,  572.] 

JERVIS  moved  that  the  above  suits  might  be  consolidated  and  considered 
as  one  suit,  and  that  the  defendants  might  be  at  liberty  to  put  in  a  joint 
and  several  answer  thereto. 

This  motion  was  made  on  an  affidavit  of  one  of  the  defendants,  stating  that 
the  bankrupt,  as  lessee  of  the  vicar  of  Pitminster  (Somerset),  Michaelmas 
Term,  54  Geo.  8,  filed  one  bill  against  all  the  defendants,  (occupiers  of  lands 
in  the  parish)  except  one,  for  the  tithes.  The  defendants  answered,  and  wit- 
nesses having  been  examined,  the  cause  was  heard,  and  an  account  decreed. 
The  defendants,  conceiving  that  they  were  entitled  to  an  issue  to  try  the  mo^ 
duses  set  up  by  them,  appealed  to  the  House  of  Lords,  which  was  Uien  pend- 
ing. The  Deputy  Remembrancer  afterwards  made  his  report,  which  was  con- 
firmed. The  affidavit  then  stated  that  the  present  plaintiffs  (who  were,  on  the 
bankruptcy  of  Wright,  made  plaintiffs  in  the  original  cause  as  his  assignoos, 
before  the  cause  came  on  to  be  heard)  after  the  decree  had  been  pronounced* 
filed  these  six  several  bills,  praying  the  same  accounts  as  had  been  prayed 
against  them  in  the  first  single  bill — and  that  the  plaintiffs  had  instituted  many 
other  suits  against  other  occupiers,  itnd  it  concluded  by  the  deponent  express- 
ing his  belief  that  such  suits  were  unnecessarily  multiplied  for  the  sole  purpose 
of  causing  the  defendants  vexation  and  expense. 

It  was  urged,  that,  under  the  circumstances  of  this  case,  the  application  was 
fair  and  reasonable,  and  ought  to  be  granted,  on  the  principle  on  which  the 
practice  was  now  universally  adopted  in  the  courts  of  law,  of  consolidating  ac- 
tions in  all  cases  where  it  appeared  that  the  whole  question  between  the  parties 
might  be  disposed  of  in  one  suit,  whereby  expense  and  trouble  might  be  saved 

on 

thar  all  might  be  detennined  by  the  decision  in  that  one  case. 
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on  a]l  sides.     And  he  submitted,  that  in  this  case,  the  application  was  free        1820, 
from  any  objection  which  might  be  urged  in  the  case  of  a  common  siiit  for      voreman 
'tithes  immediately  between  the  clergyman  and  occupiers,  as  the  plaintiffii 
were  merely  the  assignees  of  a  bankrupt  who  was  lessee  of  the  vicar  to  whom 
the  tithes  belonged ;  and  it  was  a  simple  questibn  of  right  between  the  parties 
.    which  only  awaited  the  determination  of  the  appeal. 

Martin  opposed  the  motion,  submitting,  that  there  was  no  analogy  between 
cases  of  suits  for  tithes  and  actions  at  law.  He  contended,  that  on  every 
principle,  the  present  plaintiffs  were  to  be  considered  as  standing  in  the  8itua-> 
tion  of  the  vicar,  and  insisting  on  his  rights.  An  insuperable  objection  to  this 
motion  was,  that  the  effect  of  it  would  be  to  enable  a  whole  parish  to  combine 
successfully  against  the  parson,  so  as  to  oppress  and  harass  him  in  pursuing 
his  legal  remedy,  by  placing  him  under  many  disadvantages.  He  also  urged, 
that  by  a  consolidation  the  plaintiff  would  be  tied  down  to  proceed  with  the 
suit  at  the  risk  of  costs,  when  it  may  happen  that  he  might  find,  with  respect 
to  some  of  die  defendants,  that  the  suit  ought  to  be  stopped ;  and  it  was  im- 
possible to  say  that  the  defences  would  be  the  same.  Some  of  the  defendants, 
too,  might  be  disposed  to  submit  and  settle  with  the  plaintiff  without  further 
litigation^  and  some  might  have  a  good  defence  whilst  others  may  not.  He 
cited  a  case  of  Davtea  v.  Moseiey^  wherein  a  similar  application  was  made  to 
this  court  in  May  last,  which  was  refused  with  costs:  and  he  stated  that 
another  motion  of  the  same  kind  had  been  made  in  the  original  suit  in  this 
case,  and  refused  (1). 

*  The  Lord  Chibf  Barok  (with  whom  Graham  and  Garrow,  Barons,  concur- 
red) adopting  the  argument  pressed  in  opposing  the  motion,  declared  it  to  be  his 
deoded  opinion  that  there  could  be  no  ground  stated  on  which  this  sort  of 
application,  which  was  unprecedented  in  a  court  of  equity,  could  be  sustained. 
Woon,  Baron,  on  the  contrary,  expressed  a  strong  conviction  that  this  was 
a  very  proper  application,  and  made  in  a  case  which  fully  authorized  it,  and 
dierefore  it  ought  to  be  granted.  His  Lordship  said,  there  was  no  reason  on 
which  the  practice  in  the  courts  of  law  hlid  been  founded  which  would  not 
apply  to  suits  of  this  nature,  and  the  objections,  if  there  were  any,  to  the  prac- 
tice in  courts  of  equity  might  be  urged  against  it  in  courts  of  law.  If  the 
suits  could  not  be  consolidated,  at  least  there  could  be  no  objection  to  staying 
the  proceedings  in  aD  but  one,  the  decree  in  which  might  bind  the  whole. 
The  greatest  advantages  to  all  parties  had  been  found  to  result  from  such  a 
practice  in  cases  of  actions  upon  policies  against  several  underwriters,  which 
had  been  introduced  with  so  much  success  by  Lord  Makstield,  whereby  all 
the  expense  and  delay  of  multiplicity  of  suits  were  avoided.  Courts  of  equity, 
in  adopting  a  similar  practice,  might,  as  the  courts  of  law  were  in  the  habit  of 
doing,  oblige  defendants  who  came  to  make  the  application,  to  submit  to  any 
reasonable  terms  which  might  tend  to  facilitate  the  enquiry  into  the  justice  of 

*****  Motion  refused,  without  costs. 

(1)  Fid€  Foreman  ▼.  Blake,  7  Price,  654  ;  Ante,  p.  981. 

Sittings  after  M.  1  Geo.  4.  1820.  Scacc.  j^^  i^^ 

Taylor  v.  Cook  and  another.    [8  Price,  650.] 

THiS  bill  was  filed  by  the  rector  of  the  parish  of  Willand  (Devon)  for  an  In  this  mit, 
account  of  the  tithe  of  hay  and  agistment.  jn  ^  ^^**tio'*^'fdie 

weight  of  conflicting  evidence,  the  plaintiff;  in  support  of  his  daim  of  the  tithe  for  hay  in  kind,  made  out  a  clear  and 
coacljmwe  case.  That  was  opposed  by  evidence,  :^iue  of  which  was  of  a  very  extraordinary  nature,  principally 
redtals  and  agreements  for  cotnposiuons,  wherein  two  recent  rectors  admitted  that  there  were  modutet  for  hay ; 
yet  they  and  Uie  compounding  parties,  the  aedttdi^n,  agreed  to  a  composition  for  thefiiU  value.  There  was  also 
evidence  given  of  a  former  suit  in  the  ceolefiaslicBl.' court)  in-iHiiefasprohibitlen  had  been  issued,  some  few  memo- 
rmtda  in  old  booUr  JDakivg  nienfV'»,^Cm4<i«iM  la«.itei?y.{lpoi«iway,  ^and  soxae  zecfipts  f<ir  tithes  and  modutes 
indiscKiminately.-;<The  ^oird  C)iief  JBauon  neld«  after  goni^derable  doubt,  .that  the  e^ictence,  extraordinary  as  it 
was,  and  aguhst  so  stf ong  a  case,  was  yet  such  as  to  ma^e  it  t^fc'^siaxy  that  ther^' khonlft  S^'  an  issue  to  try  the 
natm*  andchawcter  ofthemo*t*y-^yiWB««.^    '    '*        r   >        •  -  •    .  -       •    ..'♦.j.    ^ 

Eviaente  a#arMftor(6,tiitide«iitift|^44^ee«l^ttjli^ckB|aii^j^  iii^Vfl  iiwifter's  hooks,  the  en- 

triealn  wlA^U^fffi^mi^f  f^rfigBipW#Mfl#PlUT^  i<  <wp|yef»i#;(rtMijy[y  iijf  d«»ssiWe  ftrtiny'punPpM. 

Thejpersonal  answer  of  ^  defendant  to  a  ubel  in  the  ecclesiastical  court,  preserved  ambn^t  the  tee<Mr<U  of  the 
register,  is  admissible  evidence  in  a  suit  for  tithes  in  this  court  by  a  party  claiming  under  the  same^tifld  Sft  the  per- 
son whose  answer  it  was.  r        ?  -  -         ,    — 
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1 920,  The  defendants  set  up  a  modus  of  %d.  an  acre  for  meadow-ground  mowed  and 

TATLoa        made  into  hay,  and  Id.  for  every  acre  of  dry  ground  or  land  grass  mowed  and 
^^  made  into  hay — 2d.  for  every  calf,  for  milk  and  calf;  Id.  for  every  colt ;  %d^  for 

"^'  every  hogshead  of  cyder ;  2rf.  for  cabbages,  carrots,  turnips,  and  other  garden 

stuff,  growing  in  every  gardea;  and  2d.  for  hoard  fruit,  in  lieu  of  the  tithe  of 
apples  hoarded  and  kfcpt. 

In  support  of  that  defence  the  answer  state'd,  that  no  tithes  in  kind  of  the 
articles  aJleged  to  be  covered  by  the  moduses  had  ever  been  paid :  and  it 
stated  that  the  rectors  of  the  parish,  or  many  of  them  had  entered  into  agree- 
ments or  deeds  of  composition  with  the  owners  or  occupiers  of  lanHs,  whereby, 
after  reciting  the  said  several  modtuet  and  other  moduses  therein  mentioned,  it 
was  agreed  that  such  owners  or  occupiers  should  pay  yearly  to  the  rectozsi 
who  entered  into  such  agreements,  so  long  as  they  should  continue  rectony 
certain  fixed  sums  in  lieu  and  satisfaction  of  the  moduses  and  tithes  pay- 
able! &c. ;  and  that  it  was  thereby  agreed  that  such  annual  paymenta  and 
compositions  should  be  made  without  prejudice  to  the  said  moduses  or  cus- 
tomary payments.  It  then  adduced  instances  of  such  agreements,  and  of  the 
payments  being  made  and  accepted  under  them,  and  set  forth  a  notice  from 
one  of  the  defendants  to  the  plaintiff  to  determine  the  composition,  proposing 
to  pay  in  future  his  tithes  in  kind  and  the  moduses. 

On  the  part  of  the  plaintiff  a  great  number  of  witnesses  were  examined, 
the  general  tenor  of  whose  testimony  went  to  prove  that  certain  fixed  com* 
positions  were  always  paid  for  the  tithes  of  the  parish  ;  and  dmongst  others  e 
eomposition  of  6s.  for  an  ancient  meadow  of  two  acres,  called  Stock'is  Head, 
in  the  occupation  of  the  defendant  Cook,  which  was  staled  to  be  more  than  an 
equivalent  for  the  tithe  of  the  bay,  if  taken  in  kind — ^that  general  compositiom 
were  also  made  from  time  to  time  for  the  lands  in  the  parish,  of  sums  which 
were  a  fair  equivalent  for  the  tithes  fat  kind — and  none  of  the  witneaaea  had 
ever  heard  of  any  modus  being  payable  for  tithes. 

On  the  part  of  the  defendants,  the  Deputy  Registrar  of  the  Episcopal  Coih 
sistorial  Court  of  the  Bishop  of  Exeter  produced  from  the  Record  Room  of 
that  court  a.  book  containing  the  acts  of  the  court,  from  1631  to  1633,  in  whidi 
was  the  personal  answer  of  Philip  HaU,  then  rector  of  the  parish  of  WiUand, 
given  in  to  an  allegation  exhibited  in  that  court  by  one  John  Binford,  and 
also  the  personal  answer  of  Binford  to  a  libel  and  schedule  exhibited  i^amst  him 
by  Hall  m  the  same  court,  in  a  cause  for  subtraction  of  tithes,  and  a  procstor's 
bill  of  costs  in  the  auit.  That  answer  so  far  admitted  the  existence  of  moduses 
that  a  prohibition  was  obtained  thereon.  There  were  also  old  books  put  in  which 
preferred  to  the  existence  of  moduses  generally,  without  specifying  any,  and 
some  receipts'  for  tithes  and  for  moduses  indiscriminately ;  but  wluch  did  not 
however  state  any  specific  modus. 

They  produced  a  book  belonging  to  one  Binford,  which  contained  entries 
of  receipts  of  a  person  of  that  name,  who  was  an  inhabitant  of  the  parish  in. 
1731.  The  receipts  were  subscribed  with  the  names  of  Acland  and  Walrond, 
the  then  rectors,  and  their  hand-writing  was  proved  by  a  witness  who  had 
compared  it  with  their  signatures  in  the  register  books  of  christenings,  nuir- 
riaffes,  and  burials. 

[Binford's  depositions  being  proposed  to  be  read  to  prove  the  authenticity^ 
history,  and  custody  of  the  book,  the  plaintiff's  counsel  objected  that,  as  he 
was  an  occupier,  his  testimony  could  not  be  received. 

The  Lord  Chief  Baron  held  the  objection  good,  saying,  that  it  was  the  in* 
variable  rule  in  this  court  not  to  admit  the  testimony  of  an  occupier  in  a  tithe 
cause. 

The  book  having  been  authenticated  by  other  testimony,  it  was  objected 
that  the  hand-writing  of  Acland  and  Walrond  had  not  been  sufficiently  prov- 
ed by  the  evidence  of  comparison  with  his  hand-writing  in  other  books :  non 
constat  that  he  had  signed  the  books  to  which  his  name  appeared ;  and  in 
support  of  that  objection  they  cited  the  case  of  Randolph  v.  Gordon  (!)• 

The  defendant's  counsel  cited  on  the  other  hand  the  cases  of  Moreweod  v« 

Wood 

(1)  6  Price,  312;  AuUf  p.87r. 
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Wood  (1)»  in  which  Mr.  Baron  Hothau  had  admitted  eTidenoe  of  a  present-        1820. 
ment  on  proof  of  the  subscription  being  the  same  as  the  signature  to  the  sub-,       vATLoa 
scriber's  will,  and  Boe,  d.  Brtme^  v.  Rawlings  (2). 

Th'b  Lord  Chief  Baron  determined  that  the  proof  was  sufficient — distin- 
guishing the  present  case  from  those  cited ;  and  observing  that  the  signature 
in  books,  the  entries  in  which  it  was  die  duty  of  the  person,  whose  name  ap- 
peared written  therein,  to  sign,  must  be  presumed  to  be  of  his  hand-writing.  J  . 

The  defendants  also  put  in  two  agreements  and  a  deed.  The  first  agree- 
ment was  dated  the  30th  of  May,  1789,  between  Edward  Drewe  the  theii 
rector,  and  several  owners  and  occupiers  of  lands  in  the  parish,  by  which,  afler 
reciting  that  certain  moduses  or  customary  payments  (enumerating  them),  and 
amongst  others,  "  for  every  acre  of  meadow  ground  mowed  and  made  into 
hay,  die  sum  of  td.  and  no  more,  at  Easter; "  and  for  every  acre  of  dry 
ground  or  land-grass  mowed  and  made  into  hay,  one  penny  and  no  more,  at 
Easter,  for  and  in  lieu,.  &c.-— and  for  barren  cattle  nothing;  and  also  reciting 
that  the  said  ^owners  and  occupiers  had  agreed  to  pay  the  rector  the  several 
sums  set  opposite  to  their  respective  names  in  a  schedule  thereto,  '*  in  lieu 
of  payment,  full  satisfaction  and  discharge,  as  well  of  the  aforesaid  moduaes 
or  customary  payments  as  of  the  gpreat  tithes,  and  all  other  tithes  except 
flax,  &c.  &c.  as  long  as  Drewe  should  continue  rector.  It  was  witnessed,  that 
such  sums  were  agreed  to  be  paid  and  received ;  and  the  agreement  contained 
a  proviso  that  such  payments  were  to  be  made  widiout  prejudice  to  the  modasei 
recited.  The  second  agreement  was  dated  Idth  September,  1806,  and  was- to 
the  same  eflect.  The  deed,  which  was  between  Mr.  Newcombe,  the  person 
who  succeeded  Mr.  Drewe  as  rector,  was  dated  the  ftd  April,  1811,  and  was 
also  to  the  same  effect ;  and  underneath  each  was  the  schedule  of  names  and 
sums,  amongst  which  was,  under  (head  proprietors)  "Nathaniel  Cook;" 
(occupiers)  ''  himself;  **  (tenements)  "  Stock  Meadow; "  (annual  payment) 
•*  18*.  6d:' 

A  book  of  commissions  was  produced  belonging  to  this  court,  for  the  pur^ 

S»e  of  shewing,  that,  on  a  former  occasion  (in  27  Geo.  2),  the  answer  of 
all  had  been  then  given  in  evidence  before  the  commissioners,  under  a  com« 
mission  for  the  examination  of  witnesses,  in  a  cause  of  Aeland  v.  Dennis* 

That  book  was  objected  to  on  the  part  of  the  defendants,  and  rejected. 

Upon  this  evidence  Clurke  and  Boteler,  for  the  plaintiff^  insisted,  that  the 
modus  for  hay  could  not  be  supported.  It  was  proved  that  the  full  value  of 
Che  tithes  in  kind  had  always  been  in  fact  paid  by  composition,  and  that  would 
be  sttffident  evidence  to  support  the  claim.  The  personal  answer  of  Hall  not 
taken  upon  oath,  and  partial  proceedings  in  the  Ecclesiastical  Court,  they 
submitted,  proved  nothing  in  answer  to  such  a  case,  nor  did  the  receipts 
which  were  put  in :  and  with  respect  to  the  recitals  in  the  agreements  and 
deeds,  at  variance  as  they  were  with  the  substance  and  body  of  the  agree- 
ments, they  could  not  for  a  moment  be  weighed  against  the  actual  per- 
ception, recognized  by  and  made  the  basis  of  those  very  instruments.  No 
modus  was  proved  to  exist  either  by  evidence  of  usage  or  perception,  or  to 
have  ever  existed  even  by  reputation,  and  therefore  the  defence  failing,  there 
must  be  a  decree  for  the  plaintiff. 

Jervis  and  Wyatt  for  the  defendants,  insisted,  that  the  proceedings  in  •  the 
Eodeaiastical  Court  would  alone  be  sufficient  to  establish  that  there  were  at 
least  some  moduses  covering  these  lands,  as  appeared  by  the  admissions  in  the 
personal  answer  of  Hall,  the  former  rector;  and  they  observed,  that  that  an- 
swer being  personal,  required  no  oath.  The  books  out  of  the  custody  of 
Binford  also,  and  the  recitals  in  the  i^eements  and  deed,  they  submitted, 
were  unanswerable  evidence ;  for  that  such  facts  and  the  acts  of  rectors  are  of 
infinitely  more  weight  than  any  evidence  of  reputation,  either  one  wav  or  the 
other.  So  far  therefore  from  there  being  no  case  made  on  the  part  of  the  de-^ 
iendants,  they  insisted  that  it  was  unpossible  that  the  court  could  decide  the 
eauae  without  referring  the  payments  to  an  issue.  ^         «        i^ 

The 

(1)  14  East,  338.  (3)  7  EMt,  283. 


TAYLOR 

V. 

OOOK. 


1008  TITHE  CASES. 

1820.  The  Load  Chuup  Baim>h  now  ddiveoNl,  ju^giQeqt:'— This  case^  whicb  now 

stands  for  judgment,  I  must  SAy  has  very  much  distressed  me  on  account  of 
the  difficulties  which  it  presents.  This  hUl  was  filed  by  the  Rev.  John  Taylor, 
who  is  the  vicat  of  Willand,  in  the  county  of  Devon*  and  has  been  vicar  there 
from  181  ?»  against  Nathaniel  Cook  and  John  Radford,  who  are  two  of  the 
occupiers  within  that  parish,  and  the  demand  of  the  bill  is  for  the  tithe  of  hay 
and  agistment,  during  1818  for  that  one  year.  It  appeaxs  that  on  his  induc- 
tion, the  vicar,  the  plaintiff,  agreed  to  take  162/.  and  a  fraction,  per  dnnumf  for 
all  the  tithes  in  the  parish  until  April,'  181 8,  when  the  defendants  declined  to  pay 
their  proportions  of  that  sum,  insisting,  that  they  had  a  ri^t  to  cover  them- 
selves by  some  small  pecuniary  payments  in  lieu  of  certain  tithes. 

The  defendants  in  their  answer  admit  the  vicar's  right  to  the  tithe  of  agist- 
ment, so  that  there  must  be  a  decree  in  his  favour  for  an  account  of  the  tithe 
of  agistment.  It  appears  that  the  defendant  Cook  occupies  a  dose  or  parcel 
of  meadow  land  in  die  parish  of  Willand,  containing  two  acr^,  called  Stock 
Meadow,  and  he  occupies  no  more :  and  it  is  on  that  part  of  the  case  that  the 
observations  which  I  shall  presently  have  to  make  principally  arise.  The  de- 
fendant John  Radford  occupies  in  the  parish  different  quantities  of  land^  of 
different  descriptions,  amounting  in  the  whole  to  thirty-two  acres.  These  two 
persons  both  insist  on  the  foUowing  modus,  as  applied  to  the  tithe  of  iiay  fi>r 
every  acre  of  meadow  ground  in  the  parish  mowed  and  made  into  hay — ^two- 
pence at  Easter  for  each  acre  of  meadow  land ;  and  for  every  acre  of  dry 
ground  or  land-grass,  mowed  and  made  into  hay,  one  penny  and  no  more. 
Then  the  defendants  state  in  their  answer  a  great  many  odier  moc/ioef ,  as 
being  payable  for  other  articles,  which  are  not  necessary  to  be  attended  to 
here  ;  but  they  do  not  suggest  that  any  of  the  moduses  have  been  otherwise 
paid  than  as  they  may  be  comprised  in  the  one  large  sum  agreed  to  be  paid 
for  titlies  in  kind  aha  for  the  moduses.  That  is  the  part  of  the  case  which 
certainly  furnishes  very  great  difficulty  indeed,  and  principally,  because  the 
moduses  are  not  in  their  agreement  separated  from  the  other  subject-matters 
of  the  general  composition. 

Now,  in  this  case,  the  evidence  first  produced  on  the  part  of  the  plaintiff  is 
rather  by  way  of  anticipation  of  the  defendant's  case,  ^d  is  used  as  a  r^y  to 
their  answer ;  I  have  taken  it  as  it  occurs,  beginning  with  the  evidence  for 
the  plaintiff.  Mary  Westcott  says,  she  has  known  die  parish  for  fifty  years, 
and  never  heard  of  any  modus  till  half  a  year  ago.  [It  may  be  observed  here, 
once  for  all,  that  throughout  the  whole  of  this  case  there  is  a  great  deal  in  the 
depositions  which  is  not  evidence.]  There  is  no  instance  of  any  modsu  being 
actually  paid  as  a  modus,  nor  of  any  distinct  reputation  respecting  any  modus, 
I  do  not  lay  any  very  great  stress  on  such  evidence  in  general,  but  I  think  it 
right  to  observe  that  there  is  not  the  least  evidence  of  any  reputation  of  any 
modus  being  paid  in  any  part  of  the  parish — and  the  moduses  insisted  on  are 
parochial  moduses — excepting  that  one  of  the  defendants'  witnesses  says  that 
he  has  heard  that  there  was  some  modus  paid,  but  he  never  heard  what  the 
sum  was.  John  Jutsom  is  tlie  next  witness — ^he  says,  he  occupied  for  four- 
teen years  Stock  Mead,  which  is  the  meadow  now  occupied  by  the  defendant 
Cook — that  it  contains  about  two  acres — ^that  it  has  been  occupied  ever  since 
by  the  defendant  Cook,  who  is  the  owner  of  it — ^that  before  his  occupation 
one  John  Stone  occupied  it  for  ten  years — he  says,  that  while  he  occupied 
Stock  Mead,  he  paid  to  the  rector,  Mr.  Drewe,  the  annual  sum  of  six  ahfl- 
lings,  in  lieu,  of  the  tithes,  which  sum,  in  his  estimation,  was  more  than  the 
tithe  was  worth  ;  and  it  was  paid  by  the  former  occupiers,  as  he  understood. 
So  that  we  see  here  is  a  payment  not  of  a  modus,  but  a  payment  of  a  sum 
which  negatives  the  modus,  as  laid,  as  strongly  as  can  be  done;  for  inatead  of 
paying  two-pence  an  acre  as  is  said  to  have  been  payable  formerly,  he  paid 
six  shillings  ;  and  he  says,  that  during  his  time  the  payment  of  six  sibiUiiigB 
for  the  hay  of  these  two  acres  never  varied.  Then  James  Tapsoott.sajfSt  tint 
he  lived  servant  with  one  of  the  vicars,  the  Rev.  Henry  Wakond-^that  he 
lived  with  him  fifteen  years,  up  to  the  time  when  Mr.  Walrond  died,  which 
was  in  the  year  1787.     During  all  the  time  he  lived  with  him,  he  says  there 

was 
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were  noh  any  tithes  ]>add  in  kind  for  any  tkheable  matters,  except  pigs,  1820. 
I^eese,  and  honey,  which  articles  were  excepted  in  the  composition ;  •  all  'Uie  taylor 
rest  therdbre  were  included  in  the  general  composition  which,  during  the 
time  he  received  the  payments,  did  not  vary ;  and  he  says,  that  he  never 
heard  of  any  modus  for  any  article  of  tithe  till  the  commencement  of  this  8uit« 
The  next  witness  is  Robert  Ehbels,  who  has  known  the  parish  forty  years. 
He  says  he  never  beard  of  any  modus — that  his  father  occupied  lands  in  the 
parish  for  nineteen  years,  and  always  compounded  at  a  fixed  sum,  which  never 
varied.  He  succeeded  his  father ;  and  always  paid  a  composition,  for  all 
tithes,  except  for  pigs,  geese,  and  honey,  these  he  did  not  enter  into  a 
composition  for.  The  sum  so  paid  by  his  father  and  himself  was  $L  1  Os,, 
and  was,  to  the  best  of  his  judgment,  a  fair  compensation  for  the  tithes  arising 
from  the  lands  for  which  the  same  was  paid,  in  case  the  same  had  been  taken 
in  kind,  except  pigs,  geese,  and  honey,  and  if  the  tithe  of  hay,  which  we  all 
know  is  a  very  important  tithe,  had  been  covered  by  a  small  modus,  it  must 
have  made  a  considerable  difference,  and  more  especially  when  we  recollect 
ihat  this  Stock  Meadow  paid  six  shillings  in  respect  of  two  acres.  He  does 
net  recoHect  that  any  modus  or  moduses  were  alleged  to  be  payable  in  lieu  of 
titlie  of  hay,  or  for  any  other  tithes  in  the  parish.  He  says,  that  during  his. 
occupation  he  paid  to  Mr.  Drewe,  the  succeeding  rector,  51,  10^.,  without  any 
alteration  or  variation,  by  half-yearly  payments — that  in  |»ying  such  compo- 
aition  he  paid  a  fair  compensation — and  that  in  so  doing  the  witness  did  not 
take  into  consideration  any  allq^ed  modus  or  moduses  for  any  titheable  matters 
or  things  ;  because  he  did  not  know  of  any  such  modus  or  moduses,  Samuel 
Evans  is  the  next  witness  whose  evidence  is  material.  He  says,  his  mother 
paid  2i»  per  annum  in  half-yearly  payments,  as  an  annual  composition  for 
tithes  in  kind,  that  he  afterwards  paid  the  same  sum  himself,  and  considered 
ft  a  full  compensation  for  the  tithes  in  kind,  in  respect  of  and  arising  from  all  the 
lands  he  occupied,  in  case  the  same  had  been  taken  in  kind.  He  says,  that  he 
-  has  heard  that  the  manner  in  which  the  sum  was  paid  by  the  occupiers  in  lieu 
of  tithes  was  by  a  rate  agreed  on  between  them  and  the  rector,  and  that  in 
-making  such  compositions  he  did  not  take  into  consideration  any  alleged 
modus  or  fkoduses  fat  hay,  and  that  he  never  heard  of  any  such  modus  till  two 
years  ago, — which  is  about  the  time  when  this  suit  commenced. 

There  -are  then  a  great  many  other  witnesses  examined,  all  of  whom  give 
evidence  to  the  same  eifcct.  The  last  is  Robert  Seaman — ^he  also  occupied 
^nds  in  this  parish,  and  paid  a  composition  for  tithes  to  the  full  value--4)e 
did  not  consider  the  composition  as  a  fixed  and  invariable  payment— he  did 
not  consider  it  as  a  modus ;  for  he  never  heard  any  thing  of  a  modus  while  he 
lived  in  the  parish,  which  was  about  thirty-five  years.  He  says  the  defendant 
Co<^  paid  %s,  for  Stock  Meadow  in. the  witness's  time,  which,  according  to  his 
jadgroent,  was  more  than  a  fair  compensation  for  the  tidie  if  it  had  been 
taken  in  kind.  He  never  heard  of  any  modus  till  the  stir  was  made.  He 
then  proceeds  to  state  the  composition  paid  by  others,  which  he  cimsiders 
to  have  been  quite  equal  to  the  real  value  of  the  tithes  if  they  had  been  taken 
in  kind.   >      . 

We  see  there  is  no  positive  rotation  ef  any  modus  spoken  of  in  liie  whole 
of  diis  evidence.  There  is  no  evidence  of  payment  of  uny  modus  direcdy  or 
indirectly :  nor  are  moduses  at  all  taken  into  consideration  in  forming  the 
composition ;  and  if  the  moduses  were  included  gud  moduses  in  the  composi- 
tion, it  certainly  was  done  without  the  attention  of  any  body  being  drawn  to  it; 
fer  it  is  quite  clear  that  the  occupiers  thought  they  paid  the  full  value  of  all 
their  tithes,  and  it  is  also  dear  that  Cook,  in  paying  for  these  two  acres  the 
6^.,  paid  it  by  way  of  composition  for  the  tithe  and  in  lieu  of  the  tithes  in 
kind.  Now,  thus  far,  this  is  certainly  in  itself,  and  standing  alone,  an  ex* 
tremely  strong  case ;  and  if  this  were  all  the  evidence,  i  should  feel  it  impos- 
sible to  hesitate.  I  must  have  pronounced  a  decree  without  the  least  doubt, 
in  favor  of  the  plaintiff.  Althou^  it  is  a  very  distressing  case  where  we  see 
strong  symptoms- of  the  existence  of  moduses^  the  evidence  of  which  may  be 
very  nuich  affected  by  the  habit  in  the  parish  of.  mixing  up  the  jnodu^t  with 
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1820.       the  titheable  matters  payabk  in  kind,  in  making  oompomdoiw  for  dm  tiAem; 

TATLOK       y^^  Yter^  it  is  quite  dear  from  the  evidence,  that  there  was  no  difBcttlt|r  of  that 

COOK.         ^^  made  originally  on  the  part  of  the  occupier,  for  tliey  computed  the  value 

of  the  tithe  according  to  the  value  of  the  tidie  in  kind,  not  calculating  on  any 

thing  in  respect  of  any  modus* 

But  then,  on  the  odier  side,  there  is  evidence  given  in  support  of  the  modugp 
of  great  importance  certainly^  There  were  proceedings  in  the  ecclesiastical 
court  in  die  year  1680 ;  and  it  is  dear  from  the  books  that  have  been  produced, 
that  a  quesuon  was  made  respecting  moduseSf  in  a  case  of  HaU  and  Btn" 
ford.  Hall  was  then  rector  of  the  parish,  and  Binford  an  occupier ;  but 
diese  entries  which  appear  to  have  been  minutes  of  acts  of  the  court,  and  are 
blended  in  a  confused  manner,  contain  no  predse  information  except  diat 
such  suits  were  depending  between  these  two  parties,  Hall  the  rector,  and 
Binford  and  Rook,  who  occupied  lands  in  the  parish.  It  is  to  be  col- 
lected from  these  acts  of  the  court,  however,  that  on  the  10th  December^ 
loss,  Binford  obtained  a  prohibition,  which  may  be  seen  in  the  proceed- 
ings of  the  Ecdesiastical  Court,  by  which  those  proceedings  were  certainly 
suspended.  But  that  appears  sJso  to  have  been  only  as  to  part  of  die  things 
demanded ;  for  in  the  following  month  of  January,  1638,  the  court  pro- 
ceeded in  the  dispute  as  to  the  tithes  with  respect  to  which  they  were  not 
prohibited,  and  one  was  for  the  tithe  of  lambs,  &c.  I  mention  this  to 
shew  that  the  prohibition  did  not  go  to  all,  and  that  from  this  it  appears  pro- 
bable that  the  prohibition  issued  on  account  of  a  modm  or  modnuei  for  the 
tithe  of  some  of  the  other  things,  which  were  demanded,  but  what  those 
were  does  not  at  all  appear.  What  the  modus  was,  what  the  composition 
or  for  what  the  prohibition  went,  does  not  appear  now.  It  is  very  much  to 
be  wished  beyond  all  doubt,  that  some  of  these  things  were  ascertained. 
They  may  appear  in  die  prohibition,  and  if  that  could  be  found,  it  possibly 
might  throw  some  light  on  the  subject.  However,  all  that  now  appears  from 
die  acts  of  the  court  is,  that  there  was  a  suit  concerning  the  tithes,  and  that, 
in  respect  of  some  of  them,  a  prohibition  went.  If  the  prohibidon  went  on 
the  account  of  moduses^  as  is  most  probable,  dien  some  modus  must  have  been 
seriously  put  in  issue,  and  must  have  been  the  subject  of  discussion  in  the 
Ecclesiastical  Court  on  the  suing  of  the  prohibidon.  Then  the  answer  of  Hall 
was  put  in,  and  there  I  do  not  see  any  allusion  made  to  any  other  act  of  the 
court  with  reference  to  any  cross  suit,  or  any  libel  against.  HalL  Still,  how- 
ever, this  paper,  which  is  described  as  his  perscmal  answer,  appears,  to  be 
found  in  such  a  situaUon  amongst  the  records  of  the  Register,  that  I  cannot 
exclude  it  from  being  received  as  evidence ;  and  if  we  could  find  the  pn»« 
ceedings  on  the  prohibidon,  it  might  then  be  a  very  material  piece  of  eit* 
dence  on  one  side  or  the  other.  In  that  paper  HaU  admits  that  every 
parishioner  had  been  used  to  pay  to  the  parson  for  dthe  of  hay  of  the 
andent  meadow  known  by  the  name  of  Stent  Meadow,  Std,  aaacre,  and  not 
otherwise;  but  he  does  not  hint  at  all  at  Id*  per  acre  for  other  hay  ea  ia 
stated,  in  this  suit,  and  he  states  other  usual  payments  for  milk,  calvea,  cider^ 
and  herbs  and  roots,  but  he  omits  lambs.  The  prohibition,  accordin^y,  did 
not  issue  with  respect  to  the  lambs,  so  that  probably  there  waa  no  payment 
for  them,  though  something  is  said  about  44*  a  lamb,  and  it  was  probably 
abandoned  on  account  of  the  small  amount. 

This  paper,  which  purports  to  be  Hall's  answer,  and^the  four  acoompanyiBg 
papers,  were,  it  is  said,  produced  before  commissioners  in  the  time  of  Adbnad, 
a  preceding  rector,  in  a  uthe  cause ;  and  that  evidence,  was  offisred  merely  to 
shew  that  it  waa  not  recendy  fabricated  for  the  purpose  of  die  cauae,  but. 
diat  it  was  at  that  Ume  existing  in  the  Registrar's  Office,  and  has  been  there 
ever  since  probably.  An  objecuon  was  made  to  receiving  that  paper  in  evi- 
dence, but  I  did  not  consider  myself  at  liberty  to  exclude  it. 

There' are  next  some  receipts  produced.  With  respebt  to  those  I  must  say 
I  hardly  know  what  to  make  of  them.  They,  however,  afford  some  evidence 
certainly,  though  very  slight,  of  some  customary  payments ;  I  observe  also, 
dial  tfaey  appear  to  be  receipts  for  half  years.    I  do  not  remember  any  in- 
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•taiiee  ofmoduses  being  paid  half-yearly ;  it  is  a  very  uncommon  way  of  pay-  1S20. 
ing  modiucs; — that  ia,  however,  merely  observation.  We  have  next  given 
in  evidence  on  the  part  of  the  defendants,  these  very  extraordinary  deeds,  and 
really  I  do  not  know  what  to  think  of  them.  The  first  is  in  1806,  when  Mr. 
Drewe  was  rector  of  the  parish,  and  it  recites,  that  certain  moduses  or  cus- 
tomary payments,  and  so  on,  had  been  paid  for  every  acre  of  meadow  ground 
mowed  and  made  into  hay,  the  sum  of  td,  and  no  more,  for  one  year,  and 
also  in  fall  satisfaction  for  the  tithe  of  meadow  hay  in  every  acre  of  dry 
ground  made  into  hay,  \d.  Here  they  state  the  two  moduseSf  though  not 
as  stated  in  Hall's  supposed  answer.  Then,  af\er  admitting  those  modusesp 
they  agree  that  the  occupiers  shall  pay  for  the  tithes  of  the  parish  as  if  such 
fHoihues  did  not  exist ;  for  example  (and  one  instance  will  suffice  in  this  al- 
leged parochial  modus)  Cook's  meadow,  which  is  said  to  be  covered  by  the 
sum  o£id,  9aa  modus^  is  to  pay  ISj.  5  J.  Thus,  whilst  they  insist  on  the  ex- 
istence of  these  mcduses,  they  do  not  stipulate  for  the  payment  of  them  as 
fHoduttff  but  include  them  in  the  composition  for  the  tithes  in  kind  at  their 
foil  value.  '  A  provision,  it  appears,  was  introduced  in  the  deed,  that  at  the 
time  of  entering  into  these  agreements  with  the  clergyman,  it  was  to  be  with- 
out prejudice  to  the  modtises.  It  is  certainly  a  very  singular  proceeding,  and 
I  cannot  contemplate  it  with  any  degree  of  patience.  With  respect  to  these 
clergymen,  I  cannot  conceive  what  could  be  their  inducement  to  make  the  ad- 
mission of  the  existence  of  the  moduseSf  for  I  cannot  impute  to  them  the 
roguery  of  committing  a  fraud  on  the  church  by  furnishing  this  evidence 
against  themselves,  merely  that  they  might  have  the  stipulated  increase  of 
payment  by  thus  excluding  the  moduses.  That  would  be  an  uncharitable 
supposition^  and  one  which  I  do  not  think  myself  justified  in  adopting  in  thia 
case.  That  is  an  observation,  however,  which  I  cannot  refrain  from  making 
upon  Che  two  agreements,  and  the  deed,  wherein  we  have  these  two  succes- 
sive clergymen,  first  Mr.  Drewe,  and  then  Mr.  Newcomb,  gravely  stating  in 
the  recital  diat  these  moduses  were  the  only  payments  that  were  to  be  made 
to  them  for  th^  tithe  of  hay,  and  then  the  occupiers  proceed  to  agree  to  pay 
a  great  deal  more,  infinitely  more,  than  the  moduses^  and  seem  to  calculate  on 
the  full  value  of  the  tithe  in  kind,  still,  however,  protecting  themselves  as  well 
as  they  can,  by  saying  that  this  payment  shall  not  be  pr^udicial  to  the  mo- 
duses  which  are  recited  in  the  deed.  With  respect  to  Cook's  meadow,  we 
first  hear  of  2d,  an  acre  being  due,  then  of  6s,  an  acre  being  paid,  and  then' 
again  of  ISs,  5d.  being  allow^  to  die  rector  for  the  same  two  acres,  and  that, 
indeed,  certainly  does  not  seem  to  me  to  be  a  very  large  sum  for  the  tithe  of 
two  acres  of  meadow-hay.  Under  all  these  circumstances  upon  the  whole 
case,  eonndering  what  proceedings  were  had  with  respect  to  thia  subject, 
when  it  was  in  the  Ecclesiastical  Court,  with  the  evidence  of  these  receipts, 
though  I  do  not  think  they  weigh  very  much,  and  with  these  deeds  executed 
by  two  successive  clergymen,  and  Without  any  reason  assigned,  for  there  is  no 
attenopt  to  shew  that  they  did  it  firaudulently,  or  under  the  effect  of  duress, 
and  as  I  cannot  impute  to  them  any  impropriety  of  conduct,  I  do  not  feel 
myself  authorised  to  say  that  there  is  not  some  of  the  evidence  that  has  been 

Siven  on  the  part  of  the  defendant,  conflicting  with  that  which  has  been  pro- 
oced  for  the  plamtifF,  and  whidi,  if  uneontradicted,  would  make  as  strong 
a  case  as  could  be  made  for  the  clergyman.  Under  these  circumstances,  I 
have,  after  having  perplexed  myself  very  much  on  the  subject,  in  my  anxiety 
to  come  to  a  proper  conclusion  upon  it,  at  last  determined  that  I  cannot  dis- 
pose of  the  suit  without  sending  it  to  an  issue.  The  question  of  modus 
or  no  modus  will  be  sufficient.  It  is  one  of  the  most  extraordinary  cases  that 
I  have  ever  met  with. 
Dbcrbs. — ^An  account  of  tith'es  of  agistment,  with  costs. 
An  issue  on  the  modus  as  laid  in  the  answers — Costs  of  issue  and  further 
reserved,  with  the  usual  directions  (1). 


(1)  S«e  Taylor  ▼.  CM  and  lUuffifrd,  pott,  Sittingt  after  H.  T.  1821. 
•  St2 
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'  'if  I 

^^^  jg^^  Sittings  after  M.  1  Geo.  4;  1880/*  Scacif. 

Drah^,  Clerk,  v.  Smithy  Bart,  and  others.    [6  iV.ice,  692.] 

luent  of  live        ^T^HIS  bill  was  filed  by  the  pXaiDti£f  a^nst  the  dafen(ibint^  iot  aa  account  of 
shillings  yearly,  tithes^  under  the  same  circumstances  as  his  former  bill  against  Smith  and 

nt  Lammas,  by  Others  (1).  The  defence  set  up,  the  saaaoe  m^dwes:  apd  the  9iame  evidence 
otll^cU onene-  ^^^  P^duced  in  support  of  them.  The  hearing  w^  ther^re  in  effect  bo  far 
nients  within  a   ^  re-hearing  of  the  former  cause.        . 

district,  setup  Martin  and  Simpkinsan  for  the plaintifis,  ^{li  .W^tUe,rell  aiud  Bar.Ifer  £>i;  tfae 
as  a  modus.  In  defendants,  having  been  heard  pn  each  sidei  the  cause  waaacyoma^ed  ibi 
hay  with/n'tiJe '  i^^S^^^^*  which  was  now  delivered  by  the  Loan  Chwf  Pakox,  i^ho^  after 
(listriirt,  al-         Stating  the  case,  proceeded  as  follows:---*   . 

though  proved  If  I  am  wrong  in  the  opinion  which  I  have  again  formed  on  this  casev  on  the 
j^rima  facie  in  same  evidence  as  was  produced  on  the  former  occasion,  it  is  because  I  caxm2)t» 
point  of  tact :—  ^jth  all  the  attention  to  the  case  which  1  have  given  it-^and  which,  consider- 

ncid  to  ue  dia-      •  ir*       11    i         i         i  •  .  .     1  ■•  •• 

pcoved  as  a        ^^^  myselt  called  on  by  this  new  cause  to  review  my  own  judgment  as  aeuv- 
modm  for  all      ^red  then,  I  have  thought  it  was  the  more  especially  my  du^y  to  do-— dispover 
the  hay  in  the     any  reason  for  altering  the  opinion  which  I  then  formed* 
iT  ^  thV  cvd  * '^'       Much  argument  was  used  on  the  subject  of  the  comparative  weight  of  the 
<if  terriers!  stot*  '^^^'^^s*  ^'^d  the  parol  evidence  as  opposed  to  each  other  in  the  different  iviews 
ing,  tliat  '<  in     which  might  be  taken  of  the  efiect  of  such  conflicting  evidenee  on  either  aides 
(the  district)       as  operating  to  direct  the  decision  of  tfce  court  in  determining  this  cause.     I 
vto  ^^*  ^^'^'     ^^^^  listened  to  the  arguments  of  the  counsel  ibr  Ihe  defeniants,  which  I  must 
for^alfthe^hay     '^^  occupied  no  small  portion  of  the  time  of  the  court;  and  tlie  only  con- 
in  tliur  (the       elusion  to  which  they  have  enabled  me  to.come,  is^  that  diey  had  adop^  .a 
occnpiers)      -    mistaken  view  of  the  case  from  beginning  to  end*     I  do  not  coi^si^or  ,the^  tet- 
abi '^^  h  "^^^^   ^^^^^  which  were  produced  in  evidence  in  this  cause  as  conclusive,. n^pr  ever4id, 
testimony ^oTthe  ^"'.  ^  ^^  Consider  that  coupled  with  the  parol  testimony  which  mntually,  ex- 
moneypaymcnt,  P^^^"  ^^^^  Other,  sufficient  proof  is  furnished  by  the  effect     Thns^  when  it  is 
and  the  evidence  proved  by  the  parol  testimony,  that  no  tithe  of  hay  has  been  paid  in  kind  in  the 
of  terrie:8,being  township  of  Sharlston,  and  that  5s.  have  been  paid  in  lieu  of  tithe  of  hi^.in 
SfcTc"h  other   ^^^  township,  a  question  arises  whether  that  sum  was  paid  in  lieu  of  the  tithe 
there  being  no-'  ®^  ^^V  ^^  ^^  whole  township; — for  in  the  great  body  of  the  evidence  given 
(hii)g  contradic-  that  does  not  appear, — then  the  terriers  become  very  material.     From  them  we 
tory  in  the  ter-   find  that  ihe  Consideration  of  the  payment  is  confined  to  bay  grown  in  the  QC«> 
andVedf"in"^  cupiers*  crofts,  and  that  is  by  no  means  inconsistent  with  the^  parol  testimony 
the  objcct^and    ®^  ^®  payment  for  hay.     Sometimes  terriers  are  of  very  little  value  ^g>  e^i- 
consideration  of  dence  in  these  cases,  and  sometimes  they  afford  evidence  of  the.utmuost  import- 
the  sum  proved  ance.     On  the  ecclesiastical  survey  I  do  not  mean  to  lay  much  stress.;  bti^t 
ran*thr'^u^"^t  *'^''  ^'  ^  evidence  4o  a  certain  extent,  and  as  far  as  it  goes  it  is  inconsi^^j 
tlie  parish'fii  °"   ^**^  ^**  payment  being  a  modus.     The  terrier  of  1 716,  which  is  the  first  pco- 
lieu  of  hay,  to     duced,  speaks  of  the  tithe  of  hay,  or  a  modus  for  all  hay  within  Warmfield  and 
auch  hay  as  was  Kijkthorp,  "  but  in  Sharlston  (it  says,  distinguishing  that  from  the  other 
gtovm  in  crofta.   townships)  5s.  per  year  for  all  the  hay  in  theur  crofts,  imd  nothing  p^id  for  .all 

other  hay  or  herbage."  It  then  enumerates  several  articles  of  small. tithes  as 
payable.  Now  I  cannot  otherwise  understand  those  words,  than  as  meaning 
that  the  5f .  is  paid  for  the  hay  in  their  croAs,  only,  and  that  nothing  was  paid 
for  all  other  hay  or  herbage,  that  is,  for  all  hay  not  made  in  what  they  call 
their  crofts, — being  a  payment  for  such  hay  in  the  parish  as  is  grown  in  crofts, 
and  a  prescription  in  ru>n  decimando  as  to  all  the  rest  of  the  hay.  in  the  pa- 
rish (2).  The  moduSf  therefore,  if  it  be  one,  is  expressly  confined  to  the  ba^ 
growing  in  their  crofts,  and  in  adopting  that  aa  the  meaning  of  the  passage^ 
the  parol  evidence,  and  this  terrier,  confirm  each' other.  The  next  terrier  is 
dated  in  1727»  and  is  in  the  same  terms  with  respect  to  the  item  which  states 
the  hay  moduses^  only  that  it  states  ''  nothing  paid  for  all  other  hay  except 

herbage^" 

(1)  5'Prioe,3S9;  Ante,  p.  888. 
(2)  Or  it  might  have  been,  eoDiiderioglthe       menti  ha  tjiote  dajt«  ifllBnd«d  to  ftKpM»i  Ihit 
l^ote  stnijcture  of  the  langusge  of  such  instru-        ^ere  wts  no  money  payment  ibr  ^^ecaajr* 
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herbage/*  apparendy  making  a  distinction  between  hay  and  herbage,  which         1820. 
have,  usually  been  considered  fynonyiooua  in  this  court;  and  there  have  been         drakb 
of  late  considerably  discussions  on  the  meaning  of  these  words  (I).     [Here  his        ^mrn 
Lordship  stated  the  terms  of  the  several  other  terriers,  remarking  that  they  were 
sufficiently  authenticated  by  bearing  the  signature  of  three  churchwardens,  and 
some  of  the  ii^abitant  occupiers.}    These  terriers  evince  great  anxiety  in  the 
parties '  to  commemoi^tc  the  prevwiHng  understanding  with  respect  to  these 
matters,  and  accordingly  they  furnish  a  very  minute  account.    It  appears  quite 
dear  to  me,  that  this  payment  for  the  hay  grown  in  crofts,  does  not  affect  or 
touch  the  rest  of  the  parish,  and  if  it  does  not  cover  the  whole  parish,  the  evi- 
•  dence'  with  respect  to  the  payment  of  the   five  shillings,  is  quite  consistent 
with  the  ttenriers,  which  shew  that  it  does  not  cover  the  whole.     I  cannot 
therefore,  with  this  impression  on  my  mind,  make  any  other  than  the  same  de- 
cree as  before:  and  it  must  be  with  costs. 
"  I  am  glad  to  find  that  the  other  case  (S)  is  gone  to  the  House  of  Lords« 
On  the  subject  of  there  being  an  obligation  on  me  to  refuse  issues  in  thic 
case,  I  will  not  waste  one  word  in  discussing  so  clear  a  matter. 
•  DscKtE. — An  account  of  all  the  tithes  sought  by  the  bill,  with  costs. 

(1)   Vide   Byam  ▼.  Booth,  2  Price,   231;  and  the  House  of  Lords,  on  such  appeal,  di* 

Ante,  p.  71€.  rected  an  issue  as  to  the  Sharlston  modus,  and 

<S)  The  decree  in  Drake  ▼.  Smith,  ante,  affirmed  the  decree  in  all  other  respects.     See  ^ 

p.  MS,  was  appaaled  from  by  the  defendant:  Drake  v.  Smith,  post,  T.  T.  1825. 

H.  1  &  2  Geo.  4-  182L    In  Cane.  {t^^^'ir' 

Short  V.  Lee.    [2  Jac.  &  W.  464.]  mJ Xll 

^I^HIS  was  a  bill  filed  against  several  occupiers  of  lands  in  the  parish  of  A  book  in  the 
-■-  Woodbury,  in  Devonshire,  for  the  tithes  of  hajr,  clover,  and  other  artificial  hand-writing  of 
grasses,  calves,  milk,  colts,  agistment,  apples,  pears,  and  other  garden-stuff.  ^  to'contain^an 
TKc  plaintiff  was  lessee  of  the  custos  and  college  of  Vicars-Choral  of  the  account  of  tithes 
cath^ralf  church  of  St.  Peter,  in  Exeter,  who,  as  impropriate  rectors,  were  collected  by  him 
entitled  to  botli  the  great  and  small  tithes.  seventy  years 

The  defendants,  by  their  answer,  set  up  the  following  moduses :  "  for  every  ^f^\^21n^' 
acre  of  meadow  hay,  cut,  mown,  or  taken  upon  or  from  off  the  said  lands  and  fiance,  without 
fairms,  yearly  at  Easter,  the  sum  of  4d, ;  and  for  every  acre  of  pasture  hay,  cut,  proof  that  A.  B. 
mown,  or  taken  upon  or  from  off  the  said  farms  and  lands,  yearly  at  Easter,  the  was  collector 
sum  of  Sd.  •  in  lieu  of  the  tithe  of  hay,  clover,  and  other  artificial  grasses;  ^jjj^}!"^** 
and  also  fbr  every  milch  cow  and  calf  kept  and  fed  within  the  said  parish,  yearly     j^^  ^^^-^  ^^ 
at  Easter,  the  sum  of  4rf.  and  for  every  heifer  and  calf  kept  and  fed  within  the  tithes  by  the 
pariah,  yearly  at  Easter,  the  sum  of  3rf.  in  lieu  of  tithe  of  calves  and  milk;  and  lessee  of  an  ec- 
for  every  foal  and  colt  yielded  and  brought  forth  within  the  said  parish,  yearly  at  clesiastical  cor- 
Baster  the  sum  of  Id,  in  lieu  of  the  tithes  of  foals  or  colts;  and  also  for  every  JaJ*,"^"  whom" 
barren  vere  and  unprofitable  cow,  kept,  fed,  agisted,  or  depastured  within  the  the  rectory  be- 
said  parish,  yearly  at  Easter,  the  sum  of  id,  in  lieu  of  the  tithe  of  agistment  of  longed,  ancient 
barren  and  unprofitable  cows ;  and  also  for  every  hogshead  of  cider  produced  documents  in 
and  made  within  the  said  parish,  yearly  at  Easter,  the  sum  of  3d. ;  and  for  fruit,  ^^^^^ Tbe 
indifdfng  hoard  apples,  when  gathered  within  the  said  parish,  yearly  at  Easter,  accounts  fur- 

the  nished  by 
soiwitf'Ikefar  members  employed  to  collect  the  tithes,  and  appearing  to  be  approved  and  settled,  are  admissible 
io<Tideiioe. 

The  statnies.of  the  oorporatloa  ei\joiiiing  the  appointment  of  collectors,  together  with  the  internal  evidence  of  the 

documents,  and  their  coming  out  of  the  proper  custody,  held  siTffi^cient  proof  that  the  accounting  parties  were  really 

cdlectors.  # 

JMMitf  6t4d,  for  etery  milch  cow  and  calf,  and  9d,  for  every  heifer  and  calf,  in  lieu  of  titheof  calves  nd  milk,  bad. 

Mvku^Zd.1or  every  hogshead  of  ader,rand  \d,  for  fruit,  in  lieu  of  tithe  of  apples,  pears,  and  other  fruit,  bad. 

It  is  the  daty  of  a  conrt  of  e<|uity  to  decree  tithes  in  kind,  when  satisfied  that  the  modus  set  up  is  either  bad  in 

law,  or  that  it  has  not  immemorially  existed. 

An  issAe  is  not  to  be  directed,  unless  there  be  reasonable  doubt  as  to  the  fhct,  and  when  it  depends  on  evidence, 
the  eflbrt  of  which  can  be  better  ascertained  by  a  jury. 
Am  Cdiiie  principle  on  wluch  entries  in  a  rector's  books  are  adnutted  as  evidence  for  his  successors.    Qu. 
Entries  of  tithes  received,  in  the  books  of  an  ecclesiastical  corporation  aggregate  entitled  ta  a  rectory,  are  evi- 
dence for  their  successors. 

•Whether  ttOti^  m  th(t  books  of  a  lay  impropriator  in  fee,  of  tithes  received, -are  evidence  for  those  claiming 
mderUm.  Q».  ' 

The  union  of  articles  distinctly  titheable  in  one  modus  obyectioDable. 

An  entry  by  a  deceased  person  may  be  evidence,  though  he  could  not  in  his  lifetime  have  been  examined  to 
the  ikct 
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1821.        the  sum  of  Ic^.  in  lieu  of  tithes  of  apples,  pears,  and  other  fruit;  and  also  for 
SHORT        every  garden,  and  herhs  growing  therein  within  the  said  parish,  yearly  at 
Easter,  the  sum  of  Id,  in  lieu  of  tithe  of  garden-stuff. '* 

On  the  part  of  the  defendants,-  the  depositions  of  several  witnesses  in  support 
of  the  moauses  were  read,  and  also  the  ecclesiastical  survey,  in  which  the  tithes 
of  com  were  stated  to  belong  to  the  rectpry ;  those  of  hay,  calves,  and  some 
other  articles,  were  not  expressly  mentioned ;  there  was,  however,  this  entfy, 
*'  in  aliis  decimis  contentis  in  libro  PcLschali^  SL  Ss.'*  I'hey  also  tendered, 
amongst  other  evidence,  a  book  piirporting  to  have  been  the  account-book  of 
a  former  tithe-collector  in  the  years  1752,  175S,  and  1764.  A  witness  stated 
that  this  book  appeared  to  be  in  the  hand-writing  of  one  Robert  Beale,  with 
whose  hand-writing  he  was  well  acquainted ;  and  he  and  other  witnesses  had 
been  informed  that  R.  Beale  was  the  tithe-collector  of  T.  Heathfield,  who  was 
proved  to  have  paid  rent  to  the  college;  and  was  therefore  supposed  to  have 
been  at  that  time  the  lessee  of  the  rectory ;  the  book  came  from  the  possession 
of  J.  Beale,  the  son  of  Robert  Beale. 

Mr.  Home  and  Mr.  Boteler  for  the  plaintiff,  objected  to  the  reception  of 
this  book,  on  the  ground  that  there  was  not  sufficient  proof  of  its  being  in  the 
hand- writing" of  R.  Beale,  or  of  his  having  been  actually  the  collector.    ' 

Mr.  Wetherellt  Mr.  Heald,  Mr.  Mttwale^  and  Mr.  Wakefield^  for  the  de- 
fendants* 

From  the  distance  of  time,  it  would  be  next  to  impossible  to  prore  die  ap- 
pointment of  Beale  to  be  collector;  but  if  information  and  beKef,  proving  that 
he  was  reputed  to  hold  the  office,  be  not  sufficient)  the  book  itself  is  evidence 
that  he  acted  as  such,  and  in  several  cases  collected  by  Mr.  Phillips  (1),  proof 
of  exercising  an  office  was  held  to  be  sufficient  evidence  of  possessing  it.  In- 
ternal evidence  is  in  all  cases  to  be  had  recourse  to,  for  the  purpose  of  ascer* 
taining  whether  a  book  produced  is  or  is  not  a  receiver's  book  (2) ;  and  such 
books  have  been  admitted  in  evidence,  even  though  the  hand-writing  could 
not  be  proved  (d).  An  entry  by  a  midwife  of  the  birth  of  a  child,  referring  to 
his  ledger,  is  evidence  of  the  child's  age  (4). 

[The  Master  of  the  Rolls. — It  would  have  been  more  satisfectory  if  the 
witness  had  proved  that  he  had  seen  Beale  write,  but  I  think  there  is  reason- 
able  proof  that  the  book  is  in  his  hand- writing.  StiU  it  appears  to  me  that  there 
is  not  enough  to  warrant  the  court  in  receiving  it  as  evidence.     The  founda- 
tion for  the  admissibility  of  this  species  of  evidence  is  to  be  had  by  ascertaining 
clearly  the  character  filled  by  the  writer.     Though  the  cases  have  gone  a  great 
way  in  favour  of  rectors,  in  making  the  books  and  papers  of  their  predecessors 
evidence  for  them,  yet  in  all  these  cases,  the  first  point  is  to  prove  the  character 
of  the  individual  who  wrote  them ;  if  you  fail  in  this,  they  cannot  be  evidence. 
If  the  writings  of  persons  not  invested  with  the  proper  characters  were  re- 
ceived, nothing  could  be  more  dangerous  to  property.    Suppose  that  Beale 
was  not  the  person  authorized  to  collect  the  tithes,  but  nevertheless  had  for 
some  purpose  made  these  entries;  then  if  after  hia^ie^  the  book,  purporting 
to  be  a  collector's  book,  was  to  be  evidence  to  provethat  he  was  collector, 
and  his  being  collector  was  to  prove  the  entries  to  be  correct,  the  conse- 
quence would  be,  tliat  the  rights  of  the  rector  on  the  one  hand,  or  those  of 
die  parishioners  on  the  other,  would  be  exposed  to  the  greatest  danger,  and 
perhaps  from  the  writing  of  a  person  halving  a  contrary  interest.     In  Jones  T. 
Waller,  I  suppose  they  roust  have  found  by  some  evidence  that  the  book  was 
written  by  a  collector;  when  you  fix  him  with  that  character,  his  entries  be- 
come evidence,  and  the  principle  is  the  same  with  stewards'  books,  and  in  the 
case  of  the  midwife's  memorandum.     The  character  of  a  tithc-coUector  is  a 
private  one;  it  may  or  may  not  exist,  for  the  lessee  may  collect  either  by 
himself,  or  through  the  medium  of  an  agent.     It  is  not  like  those  public 
offices  which  have  been  alluded  to,  which  roust  exist,  and  with  respect  to 
which  you  may  therefore  presume  that  a  person  who  acts  in  them  has  been 
appointed.     Here,  pn  the  contrary,  you  have  first  to  raise  the  character  into 

existenoe, 

(1)  TreaL  on  Evideace,  180.  3d  edition.  (3)  J(me9  v.  WaUer,  AnU,  p.  141. 

(3)  Dot  d.  Wehberi.  Thyfrncy  10  East, 206.  (4)  Higham  v.  Ridgwayy  10  East,  109. 
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cadsCenor^  and  then  to  prove  that  ikis  penon  filled  it.  Supposing  that  Heath« 
field  was  the  lewee,  which  is  not  proved,  for  though  he  paid  rent  to  the  col- 
lege, it  does  not  appear  for  what,  yet  still  non  constat  that  there  was  any 
.  collector.  In  all  the  private  relations  of  life,  you  do  not  presume  the  existence 
of  the  particular  character,  nor  does  a  person's  acting  in  that  character  prove 
that  he  possessed  it.  Cases  have  heen  cited  of  acting  in  a  public  character 
having  been  held  evidence  against  the  party  of  his  holding  (hat  character,  and 
sometimes  against  third  persons,  but  there  is  no  instance  where  that  has  been 
extended  to  private  utuations.  How  extremely  mischievous  it  might  be  in 
commerce.  It  would  let  in  a  very  dangerous  latitude  if  the  court  were  once 
to  dispense  with  that  which  is  an  essential  preliminary  before  any  writing, 
not  verified  on  oath,  can  be  .noade  evidence,  and  which  must  be  established  by 
proof  a/tim4i^.]  ' 

On  the  part  of  the  pIaintifi*8ome  ancient  parchment  rolls  were  produced, 
purporting  to  be  accounts  of  the  collection  of  the  tithes  of  Woodbury,  by 
proctors  appointed  by  the  college  for  36  different  years,  between  the  yean 
)40X  and  149,5;  the  reception  of  these  documents  was  objected  to. 

It  appeared  that  the  rectoi^  of  Woodbury  was  granted  to  the  custos  and 
eoU^re  of  Vicars-Cfaoral  by  Henry  Marshall,  Bishop  of  Exeter,  some  time  be- 
tmei^  the  years  1191  and  1:103,  and  by  the  grant  it  was  directed  that  the 
vicars  should  annually  choose  a  proctor  to  collect  the  tithes.    The  grant  was 
Qoofiinned  by  the  succeeding  Bisliop  of  Exeter,  W.  Brewer,  in  the  ye«r  1228, 
and  aflerwards  by  letters  patent  of  the  6th  of  Henry  4,  a*  d.  1405,  by  which 
the  coU^^  was  incorporated :  and  a  book  was  produced  firom  the  muniments 
loom  of  the  college,  purporting  to  be  a- copy  of  certain  statutes  made  about 
the  same  period  for  their  government,  by  which,  amongst  other  things,  it  was 
provided  that  yearly,  on  the  feast  of  St.  Gregory,  two  proctors  should  be 
chosen  to  receive  and  dispose  of  the  tithes  of  Woodbury.     The  collie  con- 
sisted of  a  custos  and  24  vicars,  all  of  whom  were  formerly  ecclesiastical  per- 
sona.    The  rolls  in  question  were  found  in  their  muniment-room,  and  pur- 
ported to  be  the  accounts  of  the  proctors.     They  were,  with  some  slight 
variations,  in  the  following  form  :  "  Wodebury.     Compotus  dominorum  R,  C. 
et  T*  C.  j}rociira<icr'  t6m  afesto  Patch'  anno  ^  p  annu  integm*"    Then  fol- 
lowed the  different  receipts  for  the  year,  introduced  by  the  words, ''  Imprimis 
respondent  de^*'  ^c. ;  the  expenses  were  next  stated,  and  they  concluded  thus : 
**  Et  sic  debent  dc  claro  Ixvi.  lid,  oh — quos  solviU  et  sic  quieti  recesserut," 
With  respect  to  some  of  the  items,  they  occasionally  referred  to  other  docu- 
ments, as  thus:  "tU  patct  per  rentale ;  tU  patct  per  papirum inde  fact ;  ui 
plenius  patet  in  quadam  cedula  hue  compoto  annexa  et  cord  auditorilms  copti- 
tata,"  It  was  stated  that  the  final  words,  *'  sic  quieti  recesserunt"  or  **sic  quietus 
recessit^"  importing  a  discharge  to  the  proctors,  were,  nearly  in  all  instances, 
written  in  a  different  character  or  ink,  or  botli,  from  the  body  of  the  account. 
It  appeared  by  a  comparison  of  the  names,  that  the  proctors  for  the  years  to 
which  these  accounts  applied,  were  themselves  vicars  of  the  college. 

It  was  argued  for  the  defendants,  that  the  principle  on  which  the  accounts 
of  stewards  and  bailiffs  are  received  could  not  be  extended  to  these  rolls,  the 
collectors  not  being  mere  agents,  but  being  themselves  interested  as  members 
of  the  Goll^e,  and  havii^,  therefore,  an  interest  in  augmenting  its  revenues. 
The  steward's  books  are  received,  on  the  ground  that  his  only  interest  is  to 
diminish  the  amount  And  the  court  cannot  enter  Into  a  comparison  of  the 
proctor'a  interests  in  his  two  characters  of  vicar  and  receiver;  for  however 
small  the  interest  of  a  corporator  may  be,  it  is  sufficient  to  disqualify  him. 
Burton  v.  Hinde  (1). '  The  reception  of  these  documents  would  be  open  to  all 
the  objections  of  letting  in  evidence  made  by  the  parties  for  themselves.  They 
appear  to  have  been  prepared  by  the  proctors  of  the  year,  and  the  body  at 
l^gc  together,  and  cannot  therefore  be  distinguished  from  any.  other  corpo- 
ntion^hooks,  which  sate  not  evidence  against  strangers  in  questions  of  private 

rii^t. 
(1)  1  T.  R.  174. 
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nn:  ut^.  JBfVm. ;^..  Ooiwrdikm  cf  Immi^m  (1)»  Cook  v.  foA^  (2),  Afoyor  of 
hmifm^^*  Maffir  qf  tffnn{^\  Mmrrktge  v.  Lamrenee(4yi^^  -. 
.  N<9r  4oe«  tbepvatctice  whieb  has  pt6va3ed  'wkh  nspeot  io^rec^ord''  «id 
fiiQlurs' .books  tneel  4he  present  caae ;  those  books  are  received  i^'becbiiae,'')  as 
JU>rcl  Hacdwicke  8aid»  <*  the  pacson  knows  that  liis  entry  cannot  benefit  either 
himself  or  his  representative,  who  has  nothing  to  do  with  the  living ;  and  it  is 
sot  to  be  presiuned  that  the  parson  would  mkke  &lse  entries  for  his  successor, 
who.  stands  indifferent  to  him/'  It  was  on  the  same  principle  that  in  Ilkng" 
worths*  Leigh{i\  the  books  of  the  lessee  were  admitted^  his  interest  being 
only  temporary ;  and  as  he  could  not  have  benefited  himself  by  any  iabricated 
entries;  so  in  Ferigal  v.  Nicholson  (6).  The  principle  fails  of  application  to 
the  cdse  of  e&tries  made  by  those  who  have  a  permanent  interest,  the  iaherit- 
atio«  being  vested  in  them.  It  is  indeed  said  in  Mn  Phillips's  work  (7)  that  4he 
l^j9ekfir<9£  impropriate  rectors  have  been  received,  but  the  cases  referred  to  do 
not  j^arout  the  ai^rtion*  lUingwotik  v»  Leigh  vrw  the.  case  of  a  lessee.  la 
Mihofhoth  Yt^Jtord  Cobhttm(S\  the  accounts  produced  were  those  of  the  «m- 
pri^ttiatcrr's  eteward,  and  were  therefore  evidence,  on  the  general  principlet 
i^)p]JBaUe'toi  stewards'  books.  The  Anonymous  case  in  Bunoury  (9),  and  that 
in  Vincr  (10)*,  appear  to  have  arisen  in  the  course  of  the  same  suit,  heard  first 
JnSthe  £Hcbequer,  and  afterwards  tried  in  an  issue  before  Kino,  C,  J. ;  and 
bfiiB^  ibt  report  in  BUnbury,  it  seems  probable  that  there  also  the  books  were 
SiPtl^lvMe  of  the  inaprOpridtor  himself,  but  of  his  steward.  Here  the  aceouafes 
are  iNrepared  by  a  member  of  the  corporation,  and  agreed  to  by  the  body  at 
lat)gf ,:  in  whom  the  whole  inheritance  is  vested.  It  appears  also  from  the 
references  to  other  documents  that  these  accounts  were  only  copies*  They 
eooelttde  with  a  discharge  to  the  proctors  of  the  year ;  and  were  probably  set* 
tlea..ata  nyectingof  tlie  body;  they  are  not,  therefore,  to  be  compared  to 
private  account-books.  If  they  are  to  be  considered  as  receipts  to  the  proctovS, 
the;|>vope9r  custody  for  them  to  have  come  from  would  have  been  that  of  dbe 
}iands>  of  the  descendants  of  those  persons.  Another  objection  is,  that  there 
initio  firoof,  except  from  the  rolls  themselves,  that  the  persons  named  eve* 
VKetv  appointed  proctors. 

roiOn-Ahe  pu-t  of  the  pbuntiff,  it  was  contended,  that  the  practice  of  reoeivng 
A^^boohs  of  vicars  and  rectors  in  evidence  in  favour  of  their  successors,  daA 
90ti  depend  on  their  having  no  interest  to  make  Adse  entries,  but  was  aa  eas- 
t^tim  to  die^generid  rules  of  evidence.  It  was  so  treated  fay  Lord  Kamroir 
im.Outraan  y*  Mcrefvood{ll);  it  is  aa  anomaly  in  the  law, ami  n6tconneoted 
irjidfc  the  prinoiple  on  which  collectors'  books  are  admitt»l.  Whatever  >  the 
UM^  of  the  exception  may  be,  it  must  extend  to  these  roUs^  as  weU  as  to 
lhe4>rdiilary  ease  of  a  vicar^s  book.  Even  if  it  turned  on  the  amount  o£  ia? 
lenest,  the  result  would  be  the  same,  for  these  vicars  have  po  interest  Aneyood 
their x>wn  lives.  In  BuUen  v.  MichelUli)^  the  aceoisnts  oi,  die  leevo  of  an 
abbey,  allowed  by  the  bailiff,  were  received^  to  prove  the  payiaei|t  of  tithes  in 
)iind;  and  in  Morgans  y*  Tfier,  in  the  Exchequer,  a  few  years  i^^'whish 
was  a  bill  for  tithes  in  the  parish  of  Hornchurch,  in  Essex, .  some  lolla  were 
produced  containing  the  accounts  kept  by  the  faaihfis-of  New  CoUq^  Oxfl^t 
the  impropriate  rectors,  between  the  years  1389  and  1430;  th^  were  reeeilMd 
in  evideneci.  In  a  late  case  in  the  Exchequer,  Finch  v.  Messing^  the  MI  was 
^d.by  the  vicar,  and  he  produced  in  evidence  an  accoiwit  given  in •  by  a 
gsqwestrator  to  the  Bishop  in  the  year  1600 ;  it  containedi  Uke  those  doea* 
ip«)|a,  a  charge  and  discharge,  but  the  court  was  of  opinion  that  it  waaisvir 
^nce*  .JLord  Ellenborough,  on  the  trial  of  an  action  which,  turned  ufioa  the 
iklfspf  the  Dean  and  Chapter  of  Westminster  to  a  part  of  TgdiiU  Fields,  ve* 
-.;,...  I        • .  ceived 

(1)  11  Mod.  225.  (7)  P.  200,  Sd  cd. 

';  ^>  S  K^.i^     'i  ,.    :\   '  (8)  Bunb.  180;  Ant€t  toL  1,  p.  SOS.  - 

(3)  1  H.  B.  W.    „  ,  .  v[  (9)  P.  46;  Ante,  vol.  1,  p.  748. 


Shmx:^  m.  142.   ,"  (10)  Evidence,  T.  b.  73, 

^^♦«5  Pd*M  Aaat*    '.-**-'  (11)  5  T.  R.  128. 

S'(i)  Wightw.  68;  Ante,  583.  (IS)  ^  Price,  399;  AnU,  p.  757. 
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^iTed*  in  evidoittS'Viome^  anient  ao^oMils  Tendeted  to  Ibem  of  fheir  rente;' 
there  was  the  same'dbjocrimi*  ks  in  ^thw  loase,  arising  Irom  the  e|rcuiii8tMice 
tliM  tte  fwnoos  MttiMCiecl'^ttli  the  coUactbn  appeared  to  be  themsehres  mem- 
bers^ the  body,  but 'it  didnetprerai].  In  the  same  way  old  leases  and 
rent  tolls  bave  been  admitted,  thoagb  in  favour  of  a  party  claiming  under  the 
]eBSof<l). 

'  The  MA9rfi»,  ov  trb  Ro^lis. — ^Tbis  question  is  one  that  has  very  properly 
given  rise  to  a  eoosideriible  extent  of  argument,  considering  its  importance, 
and  tbe  degree  of  novelty  attempted  to  be  given  to  it.  I  shall  state  my  view 
6f  it  now,  bwt  am  dcsivous  that  the  counsel  should  not  consider  themselves 
precluded  fnmi  suggestfli^  any  further  observations  on  it  in  the  progress  of 
the  caose.  It  is  material  in  questions  of  evidence  to  bear  in  mind  what  is  the 
point  in  issue :  here  we  have  a  qneation  relating  to  spiritual  possessions ;  and, 
tberefbre,  arguments  dedoeed  from  the  rules  of  evidence  as  to  other  property 
d6  not  apply,  as  it  depends  upon  the  law  which  governs  the  evidence  as  to 
tithes^  the  sufaject-fnattep  of  tins  suit*  It  is  attempted,  on  the  part  of  the  de- 
ftndants',  to  make  out  an  immemorial  usage  of  a  fixed  payment  for  tithes^ 
sgainst  the*  common-law  right  of  the  rector;  and  direct  and  positive  evidence 
ibr*  a  considerable  period,  tadervidence  of  repntation,  which  in  these  cases  is 
properly  received,  for  a  longer  period  has  been  given,  shewing  that  this  fixed 
payment  has  existed  as  "fer  back  as  we  can  go,  from  which  it  is  to  be  pre?- 
SMHed,  that  it  has  always  existed  sinee  the  time  of  legal  memory.  But  if  it 
tan  be  shewn,  that  at  any  time  between  that  period,  the  year  1289,  and  the 
present,  another  payment  has  been  made,  it  will  establish  that  the  fixed  pay- 
ment, although  it  may  have  lasted  for  a  considerable  time,  has  not  been  imme- 
morial; and  the  question  is,  wheth^  that  which  is  now  tendered  is  not  proper 
evidence' to  meet  the  case,  partly  of  direct  and  partly  of  presumptive  evidence, 
(hat  is  made  by  the  defendants. 

'  These  rolls  are  thirty-six  in  number,  and  purport  to  bear  date  about  four 
esnturies  ago,  and  extend  over  a  period  of  nearly  a  century :  they  come  out  of 
Ibe  ciriitody  of  this  corporation  of  Vicars-Choral,  and  purport  to  be  the  ac^ 
counts  annually  rendered  to  them  by  the  proctors  for  each  year,  of  the  tithes 
meevved  by  them  as  their  proctors.  Now,  first,  with  respect  to  the  existence- 
oTtbe^obaTacter  of  proctor.  It  is  in  evidence,  that  the  rectory  was  granted  to 
tbe^ vicars  by  a  charter  almost  coeval  with  the  time  of  legal  memory;  they 
wei^  then  a  corporation  aggregate,  composed  of  ecclesiastics;  for  the  ground 
bn^whioh  the  confirmation  was  recited  to  have  been  made,  was  their  particular 
aMiduJty  in  the  perfi>rmance  of  ecclesiastical  duties.  These  grants  of  rectories 
dbtfw^e  formerly  often  made  to  ecclesiastical  bodies,  were  called  appro- 
piialfons ;  -  they  were  not  given  to  the  persons  performing  the  duty,  but  were 
ijppfoffriated  to  a  particular  body,  which  out  of  the  pro^eds .  was  to  provide 
SMnSepersoBs  to  perform  it;  so  here  the  officiating  vicar  was  to  have  a  salary 
from  the  corporation.  '  Now,  in  the  charter,  we  find  an  obligation  cast  upon 
tfaem  to 'do  what  their  own  interest  would  naturally  have  suggested  to  themi 
Bimeiy,  to  appoint  annually  proctors  to  receive  the  tithes  for  &em;  this  being 
ibadb  a  matter  of  duty,  and  being  also  the  only  convenient  mode  in  which  die 
o^e^ion  could  be  made,  we  must  presume,  diat  they  did  appoint  proctors ; 
tbtf  e^tence'  of  the  character  does  not  admit  of  doubt,  it  is  quite  .die- 
simiiar  from  the  question- as  to  R;  Beale's  books';  for  be  was  a  person,  whose 
charircter  of  coHector  depended  on  the  pleasure  of  a  private  individual,  who 
m%ht  or  might  not  appoint.  Here  it  was  a  positive  duty  to  appoint,  and  a 
odtpOKife  b^y  could  not  itself  collect;  and  therefore  the  existence  of  the 
officer  is  ]^roved,  both  by  the  nature  of  the  body  and  by  the  duty  prescribed 
totbsm.'  The  rolls  also  come  out  of  their  own  archives.  In  the  other  in-  > 
stance,  there  is  an  absence  of  all  these  circumstances. 

Supposing  theiv  the  persons  de  facto  to  have  existed;  with  respect  to  the 
documents,  it  k  objected  that  they  are  not  the  originals  by  which  the  proctor, 
.as,  he  went  round,  actually  collected;  but  how  does  that  signify?  They  were 

t  .,    ,.        .  etiir 

( i )  Phillipf  E V.  202,  3d  edition. 
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ISf  1^  miH  tecQuiitB  rendered  by  him.  It »  not  necessary  in  any  case  of  a  GpUec^rs 
AHOKT  \o6kB  to  produce  the  yery  paper  that  he  coUected  by.  The  principle  ie»  that 
the  .entry  ie  made  by  an  individual  conusant. of  the  fact,  at  a  time  when  it 
waa  not  in  dispute,  having  no  interest  to  make  a  false  entry,  and  making 
one  tending  to  charge  himsdf ;  it  is  on  this  principle  that  entries  in  stewards' 
books  are  received,  and  not  from  their  being  actually  cotemporary  with  the 
transaction.  It  is  the  same  with  the  entries  by  the  attorney  and  the  midwife 
in  the  cases  referred  to. 

It  is  then  objected,  that  these  rolls  are  accounts  that  passed  between  two 
paities;  the  body  at  large  on  the  one  hand,  and  the  individual  collector  on  the 
other.  Be  it  so;  but  still  they  were  the  collector's  accounts  of  the  items;  the 
^tries  were  his»  and  the  others  were  passive,  except  in  receiving  and  checkixig 
them.  If,. therefore,  they  were  representations  of  the  transactions  of  the  day, 
when  there  was  no  dispute,  and  when  the  apoounting,  party  had  no  interest  to 
ohai^ge  himself  with  what  he  had  not  received,  the  principle  on  whidi  entrien 
byr^loitaKdi  aiae  held  to  ,be  evidence  af^ies. 

lo  A«ioAen^e<:tiQnis>  that  the  ]|iV9ctors^eBe.meQ)heraof;the  body;  that  fact 
kxtiotrdnpiilfli,!.  as  iipis  to  be  fairly  ccfleo^  froia  tk^^  4tH^^lneQtx^  tbtt  io 
mmtiSm^nte^t  X  not  in  aUi  it  w^  t^^  case-  3ut  ;what  difference  4oes  th^ 
make.  The  profits  were  to  be  distributed  equally ;  the  collector,  therefore, 
aauBJinMibmr  of  .the  Jbody*  had  an  «intere^  to, the  «Ktepit.of  ^  tw^orty-fouitb  part 
of  jtherJotutdf  eceipt  %  bnt  on  the  .otb^  side^  his  interest  ^tended  to  the  entire 
JwMinit.  Oouldhe  then  besuuipiK^t^  of  wisongfuUy  setting, down,  ftwi  in* 
teitetedr  motives,  what  he  had  not  received^  in  wdnr  that,  he  might,  by 
ohaiging  ^mself  with  iS4/.  recover  \U  back  agiMn.  He  had  an  interest  directly 
against  every  entry.  In  cases  of  this  kind  the  question  must  be^  whether  cir- 
asmatancea  are  not  presented,  excluding  the  probability  of  its  being  a  iaise  re* 
pvesentation  of  the  res  gesUs  at  the  time.  If  the  entries  are  made  by  one  on 
iifaom:tfaere  was  nothing  operating  to  make  him  falsely  charge  hixnself,  the 
difficulty  of.  getting  evidence  after  a  great  lapse  of  time  has  induced  the  courts 
to  Deceive  them.  That  applies  to  these  entries,  even  if  the  proctor  was  it 
membear  of  the  body;  hut  if  in  any  of  the  instances  he  was  not,  they  then  iall 
within  the  common  case  of  stewards'  books. 

There  is  another  ground  for  receiving  these  rolls.  Suppose  them  to  be  th^ 
aoconnts  of  the  corporation,  and  not  of  the  individual  collector;  then  the 
question  anses,  whetheir,  with  respect  to  entries  relating  to  tithes,  fm  ecde- 
siaatical  corporation  aggregate  is  distinguishable  from  a  corporation  sole;  and 
ifienlniss  made  by  the  latter  are  received  as  evidence  as  to  tithes,  i$"tbere 
sny  'principle  on  which  it  can  make  a  distinction,  whetlier  the  corpoi^atipp 
consists  of  one  or  of  many  1  Both  are  ecclesiastics,  both  owners  of  tithes,  and 
haih  have  temporary  interests  only.     How  can  they  be  distinguished. 

■TbnstheDe  are  two  principles,  independent  of  the  authorities,  in  favQur  of 
the  evidence ;  first,  that  they  should  be  received  as  the  entries  of  the  proctoj^ 
and  idboiigh  they  were  members  of  the  body,  that  does  not  afl^t  the  grouna 
on  which  snch  entries  are  admitted ;  there  being  evidently  a  balance  of  in- 
terests, and  the  interest  in  making  the  entry  being  the  smallest.  The  case 
before  Loid  Ellenborough,  loose  and  imperfect  as  the  note  of  it  is,  is  directly 
in  point  to  prove,  that  the  circumstance  of  the  entries  being  made  by  one  of 
the  members  of  the  body  makes  no  difference;  thoi^h  upon  a  question  of  dis* 
pnted  title  and  not  of  tithes  (1).  It  is  never  inquired  whether  the  steward  had. 
aay  interest  in  the  amount,  either  by  receiving  a  poundage  or  in  any  other 
way.  As  the  proctor  acted  individually  and  not  in  his  corporate  charactier, 
his  being  a  member  of  the  body  is  of  no  consequence ;  no  case  has  been  found 
wheire  it  was  so  considered:  >and  if  we  look  to  the  set-off  of  the  opposite  in- 
terests, the  preponderance  being  against;  making  false  charges,  reduces  him  to 

the  situation  of  any  other  proctor  or  collector. 

>  • 

.(1)  On  a  subsequent  day,  his  Honour  men-  rendering  the  accounts  were  members  of  Che 

tiened  that  he  had  made  inquiries  respecting  Abbey,  from  the  circumatance  of-4li«irMq^ 

toat  case,  and  found  that  it  appeared  »by  the  mentioned  sometimes  ufrmter  and  somftiBat 

doeuuents  then  produced,   that  the  peooiii  at  mcsscftiM. 
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'  Vow  coinider  it  tbe  other  way,  as  the  account  made  out  by  the-edrpoivtioii.  l^i!. 
I#  is  admitted  that  the  entries  of  a  rector  or  vicar  are  evidenee  for  or  against 
hiis  successoTB.  It  is  too  late  to  argue  upon  that  rule,  or  upon  what  gave  rise 
to  it,  whether  it  Was  the  curstu  satccarii^  the  protection  extended  to  ^e  clergy, 
or  the  peculiar  nature  of  property  in  tithes.  It  is  now  the  settled  law  of  the 
land.  It  is  not  to  be  presumed,  that  a  person  having  a  temporary  interest 
only,  will  insert  a  falsehood  in  his  hook,  from  which  he  can  derive  no  ad* 
vantage.  Lord  Kenton  has  said,  that  the  rule  is  an  exception;  and  it  is  so, 
for  no  other  proprietor  can  make  evidence  for  those  who  claim  under  him,  or 
for  those  who  claim  in  the  same  right,  and  stand  in  the  same  predicament. 
But  it  has  been  the  settled  law  as  to  tithes,  as  far  back  as  our  research  can 
reach.  We  must,  therefore,  set  out  from  this  as  a  daium ;  aiad  we  muat  not 
make  comparisons  between  this  and  other  corporations.  No  corporation  s<^ 
except  a  rector  or  vicar,  can  make  evidence  for  his  successor.  It  is,  therdwe, 
of  no  consequence  what  the  law  may  be  as  to  other  corporation  booka  tbati^o 
not  relate  to  tithes.  The  question  is  reduced  to  this,  whether  wheft  ikhm  m^ 
ike  subject  matter  of  dispute,  there  is  any  difference  between  a  corpoMitieh  of 
one  and  dTmany,  no  autnorrty  having  been  cited  where  su(^  a  dittiic«ioti>'faas 
been  taken,  or  en^  where  the  case  of  li  kjr  impropriacor  bat  biHi*idi9li»- 
guisbed.  '-n-'" 

;  It  Is  said,  that  a  vicar  in  general  ihay  be  busted,  because  be  haano  indttoai* 
tnent  to  fkbricater  that  argument  applies  equally  to  those  vksm  itko'hti^ 
only  Cfe^interests.  On  what  prindple  can  it  be  sajd,  that  he  shall  b&iraaifi 
when  alone,  but  not  when  he  is  one  of  many  t  With  respect  to  the  caae  of  b 
lay  impropriator  in  fee,  it  is  not  the  question  here;  he  certamly  may  be 
suspected,  as  he  has  a  permanent  interest,  and  might  be  nuddng  evidence  toa 
his  heirs.  But  in  this  case  and  that  of  a  vicar  it  is  different :  lor  though  in 
both  of  these  cases  the  corporation  continuea,  yet  it  is  composed  of  unsosh 
nected  individuals;  the  man  who  dies  transmits  no  interest  to  his  representa* 
dyes.  It  is  to  be  observed  that  all  the  cases  are  the  same  way :  in  all  of  tben 
Ae  evidence  was  received.  It  is  doubted,  whether  in  the  Anonymous  case  in 
Bnnbnry  and  Viner,  the  books  were  those  of  the  impropriator  himself  or  of  hia 
collector ;  but  it  certainly  purports  to  have  been  his  own  book,  for  it  is  pnt 
upon  the  same  principle  as  -a  vicar's  books.  But  if  it  had  been  the  book  of  a 
steward,  or  of  any  third  person,  it  would  have  been  received  upon  the  go* 
neral  law ;  and  Lord  Chief  Justice  Kino  would  not  have  spoken  of  the 
eunus  scaccaru,  which  would  then  have  had  nothing  to  do  witli  it.  It  seoms, 
iberefbre,  to  have  been  decided  in  the  Exchequer,  and  at  Nisi  Prios,  that  tho 
books  of  a  lay  impropriator  were  to  be  received  in  the  same  way  as  those -of 
a  vkar  or  rector.  It  is  not  new  to  treat  the  lay  and  ecdestascicid  rector  in  th» 
same  way ;  we  know  that,  notwithstanding  the  many  ingenious  argumeaM 
agax^ESt  it,  the  lay  rector  has  the  same  privileges  as  the  «ecdesia8tical  wkfa  ire*- 
speet  to  prescription  tn  non  decmando. 

In  lUingworth  v.  Leigh  the  entries  were  made  by  the  leseee  of  the  impr#» 
priate  rector ;  they  were  not  received  upon  the  principles  of  the  general  law  o£ 
evidence,  for  unquestionably  entries  made  by  a  lessee  could  not  be  received- in 
general;  he  could  not  make  evidence  for  his  landlord.  The  reason  why  they 
were  received  was,  that  it  was  on  the  subject  of  tithes ;  the  decision  could  not 
be  referred  to  any  other  principle:  on  any  other  subject. they  could  not  have 
been  read.  That  was  the  case  of  an  impropriator  in  fee,  who  was  put,  in-  this 
respect,  on  the  same  footing  as  a  vicar.  In  other  cases  in  GwiUim,  the  sub* 
ject  was  much  discussed,  and  the  doctrine  generally  admitted.  In  the  Ham^ 
church  case  it  was  much  argued ;  but  there  the  accounts  were  kept  by  a  bailiff  * 
resident  on  the  farm,  and  therefore  would  have  been  evidence,  even  if  it  bad 
not  been  a  question  relating  to  tithes.  The  case  of  JBulien  v.  Michell  beam 
upmi  this,  as  being  a  case  of  mutual  accounts  examined  on  both  sides.  In 
another  case,  Manby  v.  Curtis  (1),  C.B.  Thomson,  speaking  of  a  collector's 
receipt,  ^ys:  *'  If  this  sum  was  actually  received,  the  person  who  has  given 

m  .  .  thi|i 

(l)lPrice,229;i€ia«,  p.  70U  ,,.     .     . 
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t]ii»  receipt  .w^a  the  ^Hector,  and  even  supposyig  him  to  be  dead,  they  migbt 
have  produced  his  accomit  with  his  principal,  and  legitimately  sbevm  that  he 
l|a4  charg^tl^i^a^ljr  ,wiA  the  receipt  of  this  Sam;  and,  upon  that  ground,  it 
ifpi|}d  have.been,fividenpe.''  These  rolls  are  of  that  description;  they  ane  ae» 
qounts  with  the  principals. 

I  (bink  then  that*  supposing  these  rolls  to  be  the  accounts  of  the  body  it* 
8€^  4K>niposed  of  persons  having  only  a  temporary  interest,  they  are  admiasi-' 
Ue  in  evidence,  on  tibesama  principle  as  a  vicar's  books.  <^0n  the  other  grovmd, 
which  is  cpiite  distinct,  and  wUcb  would  apply  even  if  this  were  not  a  question 
as.to.t,ithes,,n(Hnelyf  that  they  ave  the  accounts  of  a  collector  charging  hMiia^ 
I  jJ8o.tbipk.«they  o^ghi  to  be  reeeived. 

,  fhok  xolls  bfUfig. rqsdy  a.minttte  discussion  of  their  contents  ensued^  the  de- 
fffl^lsflyt's  cou^f^  i^ndeaY/Ottring  to  reconcile  them  with  the  modtues  (1)<  They 
referred  .to  me^]thfal4  Vv  ^TrQ$se  {%)  and  Trewin  v.  Bond  {S>\  oases  rdatang  to 
th^p^^H  of  lypPfibw^yf  i^  which  the  modwes  in  question  were  admitted-;  and 
they  pressed  for  an  issue,  aa.ihe  usual  mode  of  deciding  questions  of  .«odu9 
an^^^AfBtTifif^ii^PA'Qfi'frol^  siting  O*  Connor  v.  Cook  (4),  Morruv^JFiwden 
s^  Qq^^HV  ofMfU'.JP^i  (^),  £x  parte  Wilson  (6),  Ex  parte  GmUmore  (7), 
V9W9m  V'JfiAff^fifonXi)*  ^«ri  Drake  v.  Smith  (9),  :  As  »Qna  gtound  for  di- 
i'?fT!^'>0  41)  m^f  i^'  WiS94rged  that,  by  tendering  a  bill  of  exceptions,  the  qdes- 
6q^  qj^.  t)^,jadm^i$liiili(Of-  i^f  the  roUs  in  evidence  might*  be  put  upon  (beaeedDrd; 
iOgj^^^fortito-wji^cli  JSu/ii^a  v.  Mkhell  (10)  was  cited,wbereti)e  majoiityofthe. 
C9jim,9f  JBicC!bequer«b/9ld  tbftt  a  bill  of  exceptions  was  not  regular  ia  an  issue 
o»t.:Qf4«  !iJ<*W»t.*ol  equity. . 

QAxAhe-question- of  .evidence,  in  addition  to  the  arguments  previously  offer* 
edf.it  4fi9ii contended  that,  by  comparing  the  opposite  interests  of  the  indivi- 
dtt<J|.Afii?aC'  «4io.w)eis  collector,  it  appeared  that  the  balance  was  in  favevr  of 
angfpenMDg  tlie  revenue.  His  interest  as  proctor  was  only  for  one  3W&r; 
whereas  ho^moyed  for  life  a  24th  share  of  the  revenue,  when  the  nuiuhee  of 
vicaca  waa  full,  and  more  when  there  were  vacancies,  which  was  often^theeaae^ 
or  when  any  were  non-resident,  they  being  then  excluded.  By  Tanner^  No-» 
<t/i4e,.it,4ppeaiBed  that  in  the  26th  of  Hen.  8,  there  were  only  20  ineniberB; 
and  in^ho  rolls  for  the  year  1490,  it  was  stated  that  only  18  shared.  Theia* 
teresty-^efefore^  which  they  had  as  corporators,  must  have  been  goeater  than 
the  opposite  interest  iri  the  character  of  proctors. 

.j[fHe.M^TER  ov  XH]S  Bolls. — The  plaintiff  having  proved  his  tide  as  re^-  . 
toir»  |he-o«iM.of  provina  that  it  is  not  to  be  followed  by  the  usosl  legal  >«aiise»« . 
qi^MPes  k^s  on  tbe  dmndants.  For  this  purpose  it  is  not  enough  toe^tablish 
a  Ottsl)9!tmry>  pigment  subsisting  for  a  long  period  of  time;  tliat  is  not  dis^t* 
ed«i(  jXhe/pQim  en  which  they  are  at  issue  is,  whether  tW  rector  is  bound  lor 
evei^tbjf  ibi«/i)no|le}r*«Qmpoaition;  which  depends  not  upon  its  actual  paynent^  • 
but  (upon  J|s  antiqdity* ,  There  is  no  deed  prior  to  the  18th  of  Elisj,  nor  any 
evidcinoe  of  such  a  deed;  it  is,  therefore,  necessary  for  the  defendants  to  prove 
th^,UM§e  totbe.imnwvttorisl  to  raise  the  presumption  of  an  agreement  between 
the^pr^rfartiea#itbe<  patron,  the  parson,  and  the  ordinary.    If  thc^fkilm 
pr^Wtf  this,  .thereoUir  ia  not  bound.     I  just  notice  here  a  very  extraordinary-  * 
caa«utha(  eiHf  ie  sefprised  to  find  in  the  books;  it  is  that  of  SanMom  v.  J^umt^ 
stated  .ie>  12  OwilL  806,  from  a  MS.  note  of  Mr.  Justice  Bullbx,  where  a 
learned  Serjt.  is  represented  to  have  gravely  contended  that,  with  respect  to 
mo4^  :the  tiote  of  legal  memory  did  not  mean  the  time  of  Rich.  1 ;  ^aad  U 

{l}:{i}^j  ¥K»|%  «(MV  «rh*)h; <»ta>9d in  .         (3)  1  Wood,  398 ;  AnU^  wt^.  U 
mogt  or  the  j^Ls« ,  occa«ionod  somrdimcult^.  (4)  6  Yes.  $65 ; .  4nte,  ^  498. 

'Sh^fiw'^6  enfries  of  sums  received  under  the  (5)  9  Ves.  155  ;  Ante,  n.  516, 

htd^^ 9MmMtmU\  ttnaoV^iiinlpliTd'ib  '  '  "(6)  \  Atk.  152.  "  ' 


<ili   il.i;i 


appearing  to  be  frequently  substituted  for  lac-  (9)  1  Daniell,  104..  ;i^c^.3^9,|i  4f¥ii^i 

Hdnitan,  it  w^  supposed  ^o  be  synonymous       888.  .,  .  ^AV 

<S):SWood,  S45. 
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•eems  to  fakve  received  abme  encouragement  from  the^edtor(^.^^*'Tifel!Vtftttltl>e 
fometfaii^incoyyeet  in 'the  report;  it  certainly  is  not  ItfirV  '^ <.)..l  •'      ^  > 

Now  in  «his  case' the  defendants  allege  severai  custotnary 'pa^ni^t^.'^  T^id 
first  ia,  ibr  every  acre  of  meadow  hay,  yearly  at  Easier,  4tf/aild^r  ti^fi^ct^' 
of  pasture  hay,  yearly  at  Easter,  3d.,  in  lieu  of  the  tit^  of  ha^,'  clover,  atld 
other  artificial  grasses.  I  do  not  recollect  any  instance  of  this  i^ort  of  double 
modus  for  hay,  dividing  it  into  kinds,  and  paying  4<{.  Ibr  onie,*'Ai^d'8dL  Ibr  the 
other:  and  ibe  witnesses  are  not  qoite  odBsistent  Bf>on  k;-  the'tei^m  pasture 
hay,  I  observe,'  is  dropped  in  their  evidence;  they  say  that  4di  was  paid  for 
meadow  hay^  and  3d.  for  other  hay,  ^md  one  witness  states,  that  he  ddes  not 
know  which  sum  has  been  paid  for  each  sort  respectiv^.  Uns,-  hoW^er, 
W0«ld  not  perhaps  be  a  decisive  objection,  thoi^h  it  ia  of '  importance  to  the 
rector  that  he  should  not 'be  left  in  any  do\ibt  as  to  what  each  payment  im^es 
to;  Ik  is  oidtled  to  know  clearly  when  he  is  to  hav«  4d.  and  when  m^*:'* if 
that  is  left  in  nnoertainty,  he  demai\ds  it  at  his  peril.  Bttt  this  mighl^  peilia^ 
be  sufficiently  cleared  up,  if  it  Were  sent  to  an  issue<  -       •     •  '    - 1  <'"^ 

But  the  next  «noilMf  is  open  to  more  ob^tion;  forev^  iJtfiMi<ecf#  itiB. 
calf '4^,  and  for  every  h&hr  and  calf  Sd.,  in  lien  of  ^e  kithes  bf  M^^  stM 
milk;  This  I  suppose  is  meant  to  cover  the  tithes  of  all  the  cake!  Md'ihilk 
on  the  farm.  But  the  union  of  two  Articles  that  are  di^ti^ddy  tithetlble  kl'diie 
customaiy  payment  is  always  objectionable ;  there  cannot  be  a  paymenl:  6f  <Mie 
thing  in  Heu  ;of > another  that  is  distinct.  Now  the tidi^soCi^nk  taid'iMM 
ase^quite  Afii^rent;  th^  latter  are  subject  to  the  rules  that  gbveitl'tye^^ilhiKg 
of  animals  ;  the  right  attaches  when  they  are  born;  but  tiOilk  istllhe&l>fe'totli^ 
day^^ncocirdfngto  «  certain  rule ;  it  roust  be  taken  on  the  sp^  where  iW  aili- 
m^iii*nilfced^>and  is  'e<|ually  du^  Whether  there  is  or  is  not  a  oalft  -  lfo/W¥hch 
cao  tine^iyment  cover  both  ?  The  consequence  would  be,  that  c^Ws'tttilght-b^ 
introdnoad'HBlhout  calves; .  tlie  rector  would  then  be  entitled  to  nothing,'  and 
ySt  wvmld'be  pieskded  from  the  tithe  of  the  milk.  If  it  be  said  that  in  su<^  a 
c^scKthfl'tnsflbts  does  not  apply,  then  they  have  claimed  too  getieral  an  eXetaep^ 
tioo<.  it >onghi  to  have  been  more  correctly  stated.  ^      '    ' 

.XbdinHMiuSfor'the  agistment  of  cows,  I  do  not  see  any  oi^eettoii  to  in  pofait 
of  kw4  Ibutitia  singnUr  that  when  the  right  to  agistmeot*tfdie  must  have  ejt!'' 
tendiMlsrvanioiis  jaoimak,  there  should  be  a  modus  in  the  solitary  instanoe  of 
cows,  but  not  in  any  other.  .      .*.   *  < 

.    -T^ieaeat  mmIus  i&^wd  on  the  face  of  it,  at  least  as  it  is  apfAied.    Fop  evety 
ho^dheftd  o£  didevrScL ;  if  we  are  to  mderstand  that  to  be  for  cidsr  Mily^  it  i^ 
ncitfith6>iqneatiOp  ia  the  cause;  the  plaintifiT  does  not  dattai  tithe  ^f  cid<ei>,  mor  - 
am*l(fyvlsre^d)at  any  sudi  tiihe  is  knpvti  to  the  law.     It  is  a  matmfiiCttiyi^  m^ 
tide^  hnd>  diC'  rebtos  can  claim  the  raw  material  only,  except  Wjiidtie  cliktonil' 
m^lmia^dillkenoe*^  v  In  EdgeiUm  y.  FcUet  (1 ),  a  modui  of  M  ibr  evei^  htigtt^'  ^ 
he^dhoCiViderJti.lieu  of  the  titlietof  orchard  fruit,  was  htild  to  be^voidv    IfJ '' 
thwafiwe^jthifliimoiitcsis  tp  ^e  understood  in  the  manner  in  which  the-^tnesses 
stats Jt^indmelg^  as  in  lieu  of  apples  and. fruit,  then,  according  to  that  case,  and 
oiifiet0]3yipHnctt>le,  .it  ia^  bad  in  point  of  law;  for  the  consequence  would  bei'  - 
dia^i£>thcgF<jB9adern»cider|.'the  rector  would  hare  no  tithe  of  apples.     And  a  - 
moJ2iif d^viiiff  it^isytfaB  option  of  the  farmer,  by  not  manufacturing  the  raw  ma- 
terif^T'td/jexi^iidei'ihe  ^rector  ftom  his  common  law  right)  making  it  porfeMly 
nnflsrtaiii^si  itoesi^y  l»aiL     . 

.    Tih€iM0c|  Isihr  liruit^  induding  hoard  apples,  Id.^  in  lieu  of  tithes  of  spplcSf 
pesmaSBd  other  fruit.     I  own  I  was  surprised  to  see  in  the  answer  this  extra- 
ordinary^^tftabitiation)  a  payaunt  being  first  stated,*  that,  if  good  for  any  thing, 
covers  apples^ '^aidthifcn  anptber  mwkis  for  hoard  apples;  so  that  there^arc^  ', 
two  madmes  fi>r  tfie  same  artid^.    Then  comes  a  modiu  tor  gariie^Q-Btuff,  mA  . 
if  that  means  the  produce  ^t  gardens  generally,-  it  includea^i^pkA  again  ^;  the' 
first  modus  is  not  confined  4o>  apples  made  into  dden  and  ttos  Ihore  hre  thvee^ 
pagiaalrtl^  fot  tor  awidc. 

The  jsridenoe  m  piqpport  of  these  moduses  is  partly  parol  and  partly,  jiiri/^^, 

(1)  itfuK,  Tol.'l,  p.,S62.  ' 
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IStl.  The  widi0Meft  do. not  exactly  agree- with  eadi  other,  but  «H  q^Mai  lo  repntv- 
*"f"*  tion  in  support  o£  their  own  statementa.  This  shews,  that  though  evideiuse  -of 
that  description  is  properly  admitted,  yet  we  ought  to  he  extremely  careful 
with  respect  to  it  when  we  find  witnesses  differing,  and  yet  each  subjoining  to 
his  statement  a  reputation  coinciding  with  his  own  opinion*  The  first  written 
evidence  consists  of  two  books  of  former  lessees,  which  shew  the  actual  collec- 
tion of  the  tithes,  and  are  therefore  properly  admitted.  The  first  is  from  Eas^ 
ter  1771,  to'Easter  17712,  and  there  are  these  entries:  meadow-grass  W.,  land« 
grass  8d^  cow  and  calf  4d.,  heifer  and  calf  3</.,  vere  cow  2^.,  garden  and 
hvdt  Id,  Easter  dues  6d.,  which  one  of  the  witnesses  supposes  to  cover 
the  gardens  also;  cider  Sd,  per  hogshead;  hoard-fruit  !</.,  stating  a  distinct 
madtu  for  hoard-fruit.  In  the  other  book  there  is  entered :  for  every  acre  of 
pasture  and  arable  pasture  hay  4i.,  for  fruit,  including  hoard-i^sples,  /,th 
v^engaidiered,and  when  sold  out  of  the  parish  f^th;  so  that  if  this  book  be  cor* 
reeti.it  destroys  die  modus  for  apples,  as  they  paid  tithe  in  kind  in  both  cases. 

In  addition  to  this  evidence,  two  cases  in  the  Exchequer  have  been  aHuded 
.to^'Cbese  decisions  are  certainly  not  evidence,  the  records  not  being  produced, 
and  even  tf  they  were  produced,  it  would  be  a  questian  whether  they  could  be 
received,  the  rector  not  having  been  a  party,  but  his  lessee  only.  But  if  ad^ 
milted,  what  would  they  prove?  These  tnoduie*  were  not  in  dispute;  the 
question  was  as  to  the  mode  of  tithing  oats  and  barley,  and  there  moduses  were 
admitted*  The  cases  cannot  therefore  be  stated  as  more  than  the  recognition 
of  the  lessee,  that  he  thought  that  there  were  such  thoduses  ;  but  we  are  Co 
consider  not  what  was  the  notion  of  any  modem  lessee,  but  what  was  the  uaa^ 
long  before. 

'  The  ecclesiastical  survey  does  not  Anrnish  much  assistance ;  it  proves  too 
much,  if  it  is  to  be  presumed  that  there  was  no  tithe  of  any  of  the  articles  not 
mentioned;  for  there  is  no  express  mention  of  tithes  of  hay,  milk,  or  calves, 
yet  both  aides*  admit  that  they  are  titheable,  disputing  the  manner  only,  with 
respect  to  which  this  gives  very  little  light.  There  must  have  been  odber  ar- 
ticles titheable;  and  we  do  not  know  what  is  included  in  aftts  decimU.  The 
total  value  is  slated  at  62/.  14;.  6d, ;  according  to  the  rolls,  the  average  ia 
about  71/. ;  the  variation -is  not  such  as  to  prove  that  one  of  them  tnnst  be  in- 
eaneetfiJkB  survey  never  being  considered  an  exact  criterion  of  value.  As  to 
the  mode  of  payment,  it  is  totally  silent.  It  was  not  requisite  in  die  suryfy  to 
state  any  dung  more  than  the  value;  it  is  therefore  generalioiBd,  mentioning 
only  some  of  the  larger  articles,  as  garba,  and  lana;  the  arddes  now  in  di»* 
pule  were  dien  of  eonsparatively  small  value,  the  hay  being,  on  an  avetage,  only 
fOafadUingsper  ammmt  and,  therefore,  they  were  the  less  objects  of  pai^cobfr 
notice  in  die  survey. 

This  being'  the  evidence  on  the  part  of  the  defendant^  luwre  diey  wmtm 
out.  dieir  ivfodutet?.  sotme  of  them,  as  I  have  observed,  are-faad  in  pohsef 
laur-;  as- to  somcw  there  is  contradictory  evidence;  widi  respect  to? the  feat^ 
there  is  evidence  of  the  actual  pernancy  of  the  dth«b  JMcordii^  to  than,  i&t  n 
oonsideFable  period*  carried  further  back  by  the  evidence  of  reputadon.  I 
agree  that  we  ought  to  be  yery  careful  in  disturbing  an  ancient  usage;  for,  as 
was  observed  by  Lord  Hardwickb  (1),  pardes  act,  and  purchase^  are  made 
upon  the  faidi  of  the  moduaes;  and  all  the  property  in  the  parish  is  governed 
by  the  subsisting  rule  that  has  been  suffered  to  prevail,  and  by  the  continuance 
of  which,  no  one  is  injured.  The  court,  will  not,  therefore,  be  willing,  when 
there  is  contradictory  evidence,  itself  ta  decide  against  a  long  established 
usage,  if  it  can  be  more  sads&ctorily  laid  before  another  tribi;nal.  This  must 
not»  however,  be  carried  too  far;  it  is  not  to  be  assimilated  to  odier  cases 
of  usage ;  thtee  is  no  adverse  possession,  but  a  constant  acknowledgment  of 
title  by  payment  of  die  oomposiuon;  and  though  the  composition  has  not  been 
changed,  that  does  not  take  away  the  power  to  change  it.  Usage,  however, 
and  k»ng  enjoyment,  though  not  to  be  pressed  as  positive  evidence  of  titles  an 
endtied  to  considerable  weight.    It  is  carried  back  by  evidence  of  payment^ 

and 

(1)  Chapman  v.  Swuih^^  Vet.  len.  S|0;  AnU^  p.  141. 
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mdby  reptttation;  fiir  a  voixaideraUe  period,  add  that,  if  not  ooatradieCed,  is  a 
&k  gromi  for  presuming  that  it  has  existed  from  the  time  necessary  to  give  it 
validity,  that  is,  from  the  time  of  legal  memory. 

But  beyond  the  time  to  which  the  evidence  extends,  the  defendant's  case 
rests  upon  presumption  only  ;  the  rector  dien  produces  the  accounts  of  the 
proctors,  in  the  fifteenth  century,  to  shew  what  the  state  of  things  was  then. 
What  could  be  better  than  these  important  documents,  to  supply  the  want  of 
eyideace  at  that  period  ?  The  defendants,  however,  objected  to  their  reoeptk>n, 
and  thinking  the  subject  of  importance,  I  was  desirous  that  it  should  be  ean- 
vaaaed,  and  that  if  possible  any  new  light  might  be  thrown  upon  it.  But  I  still 
think  they  ought  to  be  admitted.  When  an  inquiry  is  carried  back  to  audi  a 
remote  period,  the  dearth  of  evidence  naturally  leads  the  court,  from  its  desire 
of  ascertaining  the  truth,  radier  to  let  in,  than  to  exclude  what  is  oflfered,  tak* 
ing  care  always  not  to  exceed  the  bounds  of  legal  ndes.  These  doeumenta 
possess  those  qualifications  which  always  make  the  declarations  of  deceased 
persona  evidence,  namely,  that  they  were  persons  having  a.  competent  kn0#- 
Jedge,  or  whose  duty  it  was  to  know,  having  no  motive  to  make  a  false  repre* 
sentation,  and  their  written  declarations  l^ing  direody  at  variance  iwitb  thto 
own  interest.  Such  declaradons  are  universally  evidence ;  as  in  the  cases  of 
the  entries  made  by  die  attorney  or  thte  midwife ;  the  principle  has  even  been  ap* 
plied  to  a  letter  written  by  a  third  person,  and  recognised  and  preserved  by 
the  individual  to  whom  it  was  addressy^,  who  had  a  contrary  interest  <(1). 
This  principle  was  much  discussed  by  Lord  Ellsi7B01io(job,  in  Nigham  v. 
Ritigway  (2);  after  reviewing  the  case  in  Strange  (9),  where  the  entry,  by  an 
attorney,  in  his  book  of  a  sum  charged  and  paid  for  preparing  a  surrender  was 
adnutted,  he  states  that,  in  the  case  before  him,  "  the  entry  made  by  the  party 
was  to  his  own  immediate  prejudice,  when  he  had  not  only  no  interest  to  make 
it,  if  it  were  not  true,  but  he  had  an  interest  the  other  way,  not  to  discharge  a 
dsim  which  it  appeared  from  other  evidence  that  he  had,"  and  he  was,  there- 
finre,  of  opinion  that  it  ought  to  be  received.  The  rest  of 'the  court  concurred 
in  that  opinion,  and  though  Mr.  Justice  Batlsy  subjoined  as  an  additional  cit- 
cumstaace  necessary  to  make  the  entry  evidence,  that  the  party  writing  it 
might  have  been  examined  to  the  fact  in  his  lifetime,  yet  none  of  the  three 
other  judgea  add  that  qualification;  and  Mr.  Jusdce  Batlev  himself,  in  a 
anfaaequent  caae  (4),  states  the  rule  to  be,  that  **  if  a  party  who  has  knowledge 
of  Aft  &ct^'make  an  entry  of  it,  whereby  he  charges  himself,  or  disdiargei 
another,  mon  wiiom  he  would  odierwise  have  a  claim,"  it  is  adfuisiible  in  evi'- 
dendeb  lUa  is  a  corrected  statement  by  himself,  in  wbiob,  after*  ftifther 'con-  . 
sidcaatioii^*  he  lays  down  the  rule  in  the  same  manner  widi  the  othet<  «M[^ 
judges,  and  ia  terms  applying  exacdy  to  the  present  case.  >     >     * 

•TUa  being  tlia  genml  principle,  is  there  any  sound  disdnotton  to^b^  Uk^n 
fnm  afaaioincaaDStanee  of  die  persons  making  the  entries  being  members  itfftUv 
eqlkiyeS.  Jt  is  said  doit  they  luui  a  permanent  interest  tnmakii^the  etitrfi  $sM^ 
a  <tenpoaary  intepsat  only  on  the  other  side.  But  observe,  by  the  emry  the 
party  s^iarges  himself  with  tOL ;  his  interest  would  oert«nly  kad  Mm  die 
other  way  in  that  paxticular  transaction;  and,  therefore,  credit  is  given  f6'him. 
Nor  can  he  have  aay  motive  of  interest  acting  on  his  tnind  to  induce  him  to 
falsify  it ;  for  though  he  has  a  permanent  interest  in  the  dthes,  yet  he  ooidd 
never  derive  any  benefit  from  the  entry.  It  could  not  be  evidence  for  him;  if  ^ 
any  question  arose  during  his  life,  it  would  be  an  objection  that  it  was  made 
by  hnnself;  and  it  cannot  be  supposed  that  he  was  andcipadng  contests  afbdr- 
his  deaths  Therefore,  there  is  in  fact  no  set-off  of  interests ;  the  interest  is  all 
oneway;  then  how  does  it  differ  from  the  ordinary  cases?  In  the  case  before 
Locd  EujUfaonoeos  respecting  Tothill  Fields,  the  same  objection  was  made, 
but  he  had  no  difilotflty  in  overruling  it.  If  we 'Compare  these  with  stewards' 
accounts  in  g^eral,  they  are  evidence  of  much  more  importance:  consider  the 
duty  that  the  proctors  had  to  perform ;  knowing  that  they  were  to  be^coonnt* 

able, 


(1)  Hoi  ▼.  Rawlmgt,  7  East,  279.  (3)  tVarren  ▼.  OremUe,'2  Stn.  1129. 

(9)  lOBaat,  109.  (4)  Doe  ▼.  Rohiom,  15  Bast,  35« 
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able,' and  di^  acoo«ints  suliject  to  revision,  and  being  passed  with  exact  forms, 
similar  to  those  by  which  the  crown-accouilts  are  passed  in  the  Exchequer  be- 
fore the  proper  officers,  with  a  gwl^^wi  given  at  the  end  df  them.  It  is  said 
they  are  only  copies  made  lip  from  other  papers ;  that  !s  i^e  itftrrie'^Wth  Ae  ac- 
counts in  the  Exchequer'v  they  are  the'jdnt  documents  of  b'dth  parti«ss;  and 
they  are  not  the  less  the  accounts  of  the  accountant  because  they  are  checked 
by  the  other  party.  They  are  the  more  solemnly  prepared  and  assented  to, 
and  are  therefore  the  more  to  be  depended  upon.  One  circumstance  I  wished 
to  know,  whether  they  were  to  be  considered  as  perfect  without  being  signed 
and  sealed?  I  have  inquired,  and  I  find  that  the  records  in  the  Exchequer  have 
nothing  of  the  kind,  but  end,  Kke  these,  with  sic  tpaetus  recessit.  On  this 
ground  alone  I  think  these  documents  are  admissible ;  and,  witli  respect  to  the 
other  ground,  I  am  stfongly  inclined  to  think  tfiat  no  distinction  exists:  between 
a  corporation  sole  and  aggregate,  and  that  though  corporation-books  kn  not 
evidence  on  other  subjects,  yet  they  may  be  oti  mis. '  The  case  of  ah  impro^ 
priatoi*  in. fee,  it  may  be  said,  is  distinguishable,  as  he  has  a  permanent  interest ; 
but  if  tbei*e  was  at  the'  time  an  absence  of 'id!  prospect  6f  Htfgation,  and  it  does 
not  appear  that  any  advantage  could  be  gamed  by  the  entries,  I  cannot  see 
why  the  rector's  books,  which  are  received  when  the  rectory  lielongs  to  an  in- 
dividual, should  not  when  it  belongs  t6  scvei'al,  having  otdy  the  isame  extent  of 
inte];est«'.  All  the  eases,  Illingworth  v.  Lei^h,  and  those  in  Bvrnbtiry  and  Viner, 
are  ihe  same  way,  and  seem  tx)  mfe,  if  it  were'net^essary  to  have  recourse  to  them, 
strongly  to  establish  the  admissibifTty  ^th^  evidence  on  the  second  ground; 
but  on  the  first  ground,  I  think  it  clear  that  it  wouTd  be  impossible  to  reject  it. 

Then  if  these  documents  be  prop^ly  received,*  their  efRct  is  next  to  be  con* 
sidered:  mach  learning  and  ingenuity  have  been  exercised  upon  them;  and  I 
cannot  think  that  this  part  of  the  subject  is  not  one  which  the  court  is  boond 
to  investigate,  and  to  which  it  niust  apply  its  own  judgment.  It  cannot  be  its 
duty  to  transfer  the  consideration  of  these  numerous  records,  in  an  unknown 
and  antiquated  language,  to  a  tribunal  which,  however  excellent  it  is  in  deter- 
mining the  effect  of  parol,  roust,  with  respect  to  the  import  of  written  docu-^ 
noents,  take  its  views  from  the  judge.  As  to  directing  an  issue  to  determine 
the  question  of  evidence,  it^i>uld  be  perfectly  novel  for  a  judge'  in  equity  to. 
send  a  cause  to  a  jury  to  decide  a  point  of  law.  It  is  for  the  judge  to  decide 
points  of  evidence  as  tliey  arise ;  it  would,  therefore,  be  sending  it  to  be  decided 
by  the  judge  who  might  happen  to  preside,  subject  to  revision  by  the  judge 
who  sent  it,  and  subject  to  be  then  sent  back  for  another  trial. 

After  examining  diese  rolls  over  and  over  again,  I  cannot  find  the  least 
ground  for  doubt.  Upon  the  hypothesis  that  all  the  tithes  were  due  in  kind* 
and  that  the  mode  of  collecting  them  in  each  year  was  by  the  sale  of  each  tat- 
tide  upon  a  separate  contract,  in  each  case  made  between  the  proctor  and  the 
occupier,  every  roll  exhibits  the  account  which  in  such  a  case  would  be  expect* 
ed;  every  word  is  used  in  its  proper  sense;  every  circunostance  is  accounted 
for,  and  corresponds  with  the  hypothesis.  But  upon  the  contrary  hypothesis, 
that  the  moduses  contended  for  were  at  the  time  the  standard  for  the  payment 
of  the  tithes  attempted  to  be  covered  by  them,  and  had  beeit  so  for  200  yean 
before  that  time,  it  becomes  necessary  to  search  out  Ibr  scHne  remote  and  nn- 
usual  interpretation  of  every  word  and  circumstance. 

.  Hay  is  insisted  to  be  covered  by  two  different  rnddnses  o¥4d.  and  Sd^  ae» 
cording  to  the  nature  of  the  land,  and  computed  at  that  fttte  by  the  acre.  In 
no  one  roll  is  there  any  reference  to  any  such  division,  distitietton,  or  compn* 
tation ;  from  whatever  person  or  place  it  is  received,  it  is  always  under  one  uni« 
form  denomination,  and  a  variable  price  fixed  by  sale  in  each  particular  case» 
without  ever  in  a  single  instance  alluding  to  any- fixed  payment.  On  the  con- 
trary, when  the  articles  are  imited  in  one  payment  according  to  the  wtodmtf 
they  are  uniformly  separated  by  the  rolls. 

I'he  terms  venmio  and  v^atft/.  applied  indiscriminately  throughout  the  roHB» 
to  articles  admitted  to  be  still  titheaUe  in  kind,  as  well  as  to  those  attempted 
to  be  covered  by  moduses,  could  not  in  the  former  cases  have  had  mj  raer- 
ence  to  any  immemorial  composition,  because  as  to  them  no  sudi  composition 

existed. 
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cxiiB^d.  Why  then  is  a  different  qteaniDg  to  be  ap|)}ied  to  the  iame  terms  in 
the  same  rolls,  when  applied  to  the  latter  cases?  In  tb^  instances  of  gor&a, 
lanOf  4»0norumf  pofcelldnmt  &c.»  the  terms  must  be  understood  in  their  usual 
sense,  knportij^g  a  sale  of  the  tithe  in  kind.  Why  then  are  the  same  l;erm»  in 
the  same  documcnrs  to  have  a  strained  and  unusual  interpretation^  when  applied 
to  hay,  calves*  and  apples?  The  proposed  construction  cannot  apply  iasome 
cases,  as  when  the  tithe  of  calves  of  one  person  is  sold  to  another  by  name,  and 
when  the  tithe*calf  is  sold  to  the  butcher. 

How  did  it  happen  that  in  no  one  of  the'thirty<«ix  rolls,  during  a  period  of 
nearly  a  eentiury,  eadi  containing  details  of  such  minute  particularity  and  .cor- 
rectness, there  should  never  be  a  single  word  of  reference  to  the  ancient  moduf 
or  composition,  which,  if  it  existed,  must  in  every  instance  have  been. the  sole 
criterion  to  be  referred  to,  and  which  the  occupier  must,  ih  every  case,  from 
regard  to  his  own  interest,  have  uniformly  exacted  a  compliance  w^ih?  If  i^x- 
ed  money-payments  were  alone  due  in  each  year,  the  ti^be-coUector  n^ver  cpujd, 
in  aoy  instance,  have  possessed  the  article  in  kind;  whereast  this  appj^f^ri^^tc 
have  been  the  case  in  several  instances,  in  hay,  milk,  calyeSy  and  apples ;  bay 
IS  laid  i^  for  use;  milk  is  delivered  and  carried  about  for  sa^>  and  women  paid 
for  the  sale;  i^ples  gathwed,  &c. 

The  variations  in  price,  applied  to  a  titheable  article,  apparendy  of  the  same 
denomination  and  descaptioni  is  utterly  irreooncileaUe  with  the  supposed  ex- 
istence of  a  fixed  immemorial  payment,  but  is  accounted  for  if  the  price  de- 
.  j^nded  on  the  value  of  tlie  article,  and  the  contract  mad^  on  the  s^e  of  it. 
^even  diiferent  sums,  from  Sid.  to  ISd.  follow  each  other  in  the  same  roll, 
each  stated  to  be  received  from  different  persons  fOr  apparently  a  titheable  ar* 
.  iiclc  of  the  same  descriptioi^  pro  uno  vitido  decimaU;  whereas,  upon  the  -sup* 
.  jposition  of  the  modus€s^  no  separate  payment  ought  to  have  been  made  £ot  the 
calf,  without  the  cow  or  the  heiier,  neither  of  which  is  mentioned;  nor  in  either 
.case  could  there  have  been  any  other  payment  than  4cLor  Sd.^  which  is  not  the 
suin  paid  in  any  one  of  the  seven.  A  similar  observation  applies  to  the  varia* 
tjon  m  the  payments,  when  made  for  the  entire  calf,  and  when  made  for  the 
tithe  of  one  or  more  calves,  short  of  the  number  necessary  to  entitle  the  rector 
to  an  entire  calf.  Thus  when  fti,  is  paid  pro  uno  vitulo  decimali;  Id.  or  H(L 
is  paid  pro  decima  uniusvituli;  6i.  for  the  tithe  of  three  calves;  fid.  for  the 
tithe  of  two  calves,  and  a  fractional  sum  for  the  tithe  of  half  a  calf;  all  explw 
cable  upon  the  known  right  to  the  tithe  of  odd  numbers,  but  wholly  incompa* 
tible  with  a  fixed  sum  of  ii,  or  Sd,  for  each  calf;  the  price  never  could  dimin* 
jab  .when  the  number  increased,  and  half  a  calf  could  never  be  subject  to  any 
payment. 

.,  yhe  sale  bei^g  made  to  the  occupier  himself,  nbi  venditor  is  incompatible 
with  the  idea  of  its  being  the  sale  of  a  viodus.  Sometimes  the  article  is  not 
sold,  but  is  accounted  for  in  a  different  way  ;  as  in  the  account  of  the  carriage 

. .  a^  savjiw  of  hay  mm  vswlUo ;  and  of  the  hay  ^piod  parochmni  ttoluerwU  habere; 
winch  is  laid  up  pro  adveiiienUlms  per  annum.  The  meaning  of  the  word  ven-' 
dUo  appears  also  from  it#  opposition  to  retento;  we  have,  pro  alio  vkulo  ven- 

,  dito  and  |NV  alio  vil^uh  rftento.  And  how  can  the  terms  vendiiio  albetUnis 
^'find  IpcUcinii  as  a  head,  be  reoonclled  with  the  fixed  modus  for  a  cow  and  calf, 
and  for  a  heifer  and  ca|f»  The  term  albedo  evidently  applies,  according'  to 
•S^^  inteipretatioA,  to  s^me  titheable  article,  the  produce  of  milk,  and  the 

^  fofls  .sfat;/^  jt  to  hav«  been  th<%  subject  of  sale.  Expenses  are  charged  ad  ven^ 
fife^fjd^n^.filbfdinum;  the  article  is  sold  per  cesiaUm^  arising  evidently  subsequent 

^^y^^l^Xa^^  when  alone  any  payment  on  thi«r  account  was  to  be  made  according 
,.(9.  th^  nmdt^y  The  pa^n^ent  ^f  the  price  a^eed  upon  is  sometimes  by  instal- 
^^n  ^idiffibfcn^t.  perv^dsi  of  .the  yearf  whiidi.  must  have,  been  xegulafted  by 

The  terms  applied  to  apples,  are  efiiallir  innsplicaUe  on  ai^  other  hypothec 

^fHA^  i^^^v^ ^IM #4e.H^ l^iiddt.pf»4t<ia<fM'i#fiiis>;  i€oUeo»i9  pomarum; 

•^^ftmf6<^^»Ry^^4E|<^^  eL4ib  fis.  M. 

I^At^ttsif^^S  bkr'4li9mm^iy^m9i*\MI^  pmmlmse^^  liith^'apples  and 

PWrs>^;,ft)^residMe.ofty  tithe appWmttd«.¥itojQidaiw..  . 
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The  opposition  between  the  rolls  and  the  modwes^  is  the  greater,  from  thesr 
applying  each  to  the  whole  parish ;  the  one  prescribing  the  rule  which  ought  to 
have  been,  and  the  other  shewing  the  rule  which  was  in  fact  universaUy  pursued 
with  every  occupier  in  the  parish.  The  rolls  were  not  loose  memoranda  made 
for  private  use,  or  that  might  never  be  seen  or  acted  on,  or  to  be  used  only  to 
establish  a  claim  upon  the  land-owner  or  occupier.  They  were  made  solely 
for  the  inspection  and  guidanee  of  the  rector,  and  of  the  tithe-collector,  to  set- 
tle inter  se  the  exact  state  of  the  annual  receipt  and  out-going,  drawing  with  a 
minuteness  of  detail  to  the  lowest  fraction,  verified  by  vouchers,  scrutinized 
by  auditors  appointed  for  the  purpose,  comparing  in  every  instance,  the  charge 
with  the  voucher,  (cum  istd  ceduld  particulariter  computato)  and  by  which 
the  accountant  was  to  be  called  upon  personally  to  answer  to  his  employers, 
according  to  the  sum  admitted  to  have  been  received. 

During  the  whole  of  this  period  there  does  not  appear  to  have  been  any 
dispute,  or  any  prospect  of  dispute,  respecting  the  mode  in  which  any  of  the 
tithes  were  to  be  rendered  in  any  part  of  the  parish.  From  the  first  roll  in 
1401,  to  the  last  in  1495,  there  is  only  one  entry  of  any  expense  incurred  by 
litigation-  In  und  citatione  ad  citandum  William  Hoppyng  pro  decimis  vittdo^ 
rum  injuste  decimatorum;  the  amount  of  which  was  two-pence.  The  same 
mode  of  collecting  the  tithes  appears  to  have  been  invariably  and  uninterrupt- 
edly pursued  for  nearly  a  century.  There  was,  therefore,  no  motive  for  inven- 
tion or  falsehood,  no  inducement  for  not  relating  truly  and  correctly  what  pass- 
ed within  the  year,  much  less  for  a  series  of  officers  to  surcharge  themselves 
falsely  with  sums  so  greatly  exceeding  those  which,  according  to  the  moduseSf 
were  the  sums  really  due  and  received,  without  a  single  one  in  a  single  instance 
telling  the  truth  in  favor  of  himself.  The  only  conclusion  must  be,  that  tlie 
rolls  represented  the  payments  that  were  made,  and  that  the  payments  were  made 
because  they  were  conformable  to  what  was  universally  known  to  be  the  rule 
by  which  alone  they  could  be  governed,  viz.  by  the  common  law  of  the  land, 
unvaried  by  any  fixed  or  binding  composition. 

A  great  detd  has  been  said  about  the  duty  of  the  court  to  direct  an  issue, 
but  I  wish  it  to  be  understood  that  it  is  my  opinion,  that  there  is  no  rule,  that 
a  defendant  setting  up  a  modus  as  a  defence  to  the  rector's  bill  for  an  account 
of  tithes  in  kind  has  a  right,  as  a  matter  of  course,  to  demand  an  issue.  If  the 
court  is  satisfied,  that  the  modus  set  up  is  upon  the  face  of  it  bad  in  law,  or  is, 
by  the  evidence,  proved  in  the  judgm^it  of  the  court  not  to  have  immemorial- 
ly  existed  in  point  of  fact,  it  is  under  no  obligation  to  send  the  question  to  be 
tried  by  a  jury.  It  is  the  duty  of  the  court  in  such  a  case  to  give  an  immediate 
decree  for  the  rector  for  the  account  of  tithes  in  kind,  which  is  the  necessary 
consequence  of  his  common  law-right,  without  exposing  him  to  the  expense  or 
risk  of  an  issue.  It  is  only  when  the  court  entertains  a  reasonable  doubt  as  to 
the  fact,  and  when  it  depends  on  evidence,  the  effect  of  which  can  be  better 
ascertained  before  a  jury,  that  the  court,  for  the  information  of  its  own  con- 
science, has  recourse  to  this  auxiliary  mode  of  obtaining  it. 

The  account  of  tithes  subtracted,  when  resisted  by  a  claim  of  modus,  can  be 
granted  only  in  a  court  of  equity.  The  remedy  und^r  the  statute  of  Edward  6, 
which  applies  only  to  preedial  tithes,  is  for  a  penalty^  and  in  such  a  case  would 
not  lie;  the  ecclesiastical  court  might  be  stopped  bvf  prohibition.  The  court, 
by  its  constitution,  must  have  the  power  of  decidirl|g  incidentally  every  ques- 
tion of  law  or  fact  which  arises  upon  a  subject  over '  which  it  has  complete  ju- 
risdiction. The  trial  by  issue  forms  no  necessary  appendage  to  the  proceedings 
of  a  court  of  equity.  It  is  only  through  the  medii''m  of  a  fictitious  form  that 
the  court  is  able  to  obtain  this  auxiliary  inquiry;  'the  expense  and  delay  at- 
tendant on  it  are  only  to  be  incurred  when  the  cour4,  in  the  exercise  of  a  sound 
discretion,  may  deem  it  necessary,  except  in  the  cates  where  practice  has  made 
it  a  matter  of  right,  as  where  required  by  an  heir  at  law  or  a  rector. 

The  cases  in  which  courts  of  equity  have  in  th^  first  instance,  and  without 
any  reference  to  an  issue,  decided  against  modusesi  on  the  ground  of  rankness, 
are  all  instances  of  this  principle  being  acted  on.  i  The  MS.  report  of  what  is 
supposed  to  have  been  said  on  this  subject,  at  the  bar  and  on  the  bench  in  the 
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Court  of  Goimnon  Pleas  in  die  year  1748,  in  the  case  otSatuam  v.  Shaw  (1), 
18  not,  I  think,  entitled  to  any  authority.  I  have  already  noticed  the  erroneous 
doetnne  which  the  same  report  attributes  both  to  the  bar  and  to  the  court  re- 
specting the  time  necessary  to  give  validity  to  a  modus.  There  is  a  similar  in- 
accuracy on  the  present  subject.  The  report  represents  Seijt  Belfield  to  have 
stated,  that  the  name  of  rankness,  applied  to  a  modut^  was  first  introduced  by 
Lord  Chief  Baron  Ward,  who,  he  says,  '*  was  a  great  patron  of  the  clei^,  and 
carried  their  rights  a  great  way,  as  was  another  great  man  that  aflerwards 
came  into  the  Court  of  Common  Pleas  from  the  Exchequer."  Lord  Chief 
Justice  WiLLBs  is  made  to  say,  as  to  rankness,  "  It  is  said,  and  I  am  afraid 
truly,  that  there  have  been  many  cases  determined  upon  this  footing;  the  fewer 
the  better;  but  I  am  glad  they  are  not  in  print,  for  then  they  might  have  mis- 
led more  than  they  have  at  present.  The  reason  of  those  determinations  I 
cannot  guess,  unless  it  be  that  bonijudicis  est  ampliare  jurisdictionem"  Bur- 
nett, J.  is  made  to  say,  "  My  brother  Belfield  has  given  us  the  history  of  the 
beginning  of  this  doctrine  o£  rank  modiu  in  Lord  Chief  Baron  Ward's  time, 
and  I  have  had  another  case  given  me  by  a  learned  judge,  which  shews  the  end 
of  it.  The  case  I  mean  is  Giffard  v.  Webbf  in  which  Sd,  for  a  lamb  was  de- 
cided to  be  a  good  modus  in  the  Exchequer,  and  in  the  House  of  Lords  upon 
ai^peal  in  1735.**  Mr.  Justice  Burnett  is  made  to  add,  '*  and  there  was  an 
^d  of  rank  moduses,  I  believe  they  have  never  been  heard  of  since." 

These  extraordinary  observations  were  not  called  for  as  necessary  to  the  de- 
cision of  that  case.  The  modus  was  not  of  a  magnitude  to  be  objectionable  on 
the  head  of  rankness,  and  so  the  jury  who  had  found  in  favour  of  it  upon  issue 
joined  in  prohibition  had  decided.  Had  the  modus  been  open  to  the  objection 
of  rankness,  the  objection  could  not  have  been  taken  in  the  shape  in  which  it 
was  presented  to  the  couit,  viz.  on  a  motion  in  arrest  of  judgment,  rankness 
not  being  in  itself  an  objection  in  point  of  law  to  the  validity  of  the  modus,  but 
operating  as  internal  evidence  to  disprove  its  immemorial  existence,  and  so  the 
Chief  Justice  decided.  But  the  dicta  ascribed  to  the  court,  besides  being  irrele- 
vant, were  entirely  unfounded.  The  objection  of  rankness  neither  did  nor 
could  owe  its  origin  to  Lord  Chief  Baron  Ward  ;  nor  did,  nor  could  it  termi- 
nate with  the  case  of  Giffard  v.  Webb,  The  case  of  Giffard  v.  fVebb  did  not 
decide  that  rankness  could  in  no  case  afford  an  objection  to  a  modus,  but  only 
that  the  magnitude  of  the  sum  in  that  case  was  not  such  as  to  afford  a  pre- 
sumption against  the  antiquity  of  the  modus.  The  contrary  had  been  decided 
in  respect  to  a  modus  of  the  same  amount,  set  up  for  the  same  article  in  the 
reigoof  William  III ,  in  the  case  of  Layfield  v.  Entickdapp  (2),  cited  by  counsel  in 
Sansom  V.  Shaw,  fi-om  Dodd's  MS.  under  the  name  of  Layfield  v.  Dewlapp^ 
and  reported  in  Gwillim,  (p.  560),  and  in  Wood,  (vol.  1,  p.  d83),  in  which  an 
issue  was  at  first  granted  ;  but  the  plaintiff  having  refused  to  try  it  and  moved 
Ibr  a  rehearing,  the  court  unanimously  agreed  that  the  custom  was  not  good, 
and  that  there  ought  to  be  no  issue.  This  instance  verifies  Lord  Eldon's  ob- 
servations on  the  case  of  Sansom  v.  Shaw,  that  rankness  was  known  to  courts 
of  equity  long  before  Seijt.  Belfield*s  time. 

In  Bishop  V.  DoderidgCf  in  1704,  Powell,  J.,  said,  that  while  he  sat  in 
the  Exchequer,  if  a  mofkts  was  too  high  they  always  disallowed  it.  In  Benson 
V.  fVatJdns  (3),  the  Court  of  Exchequer  disallowed  a  modus  too  near  the  value 
as  rank.  In  the  year  1745,  three  years  before  the  case  of  Sansom  v.  Shaw, 
and  fourteen  years  af^r  Giffard  v.  fVebb  was  decided  in  the  House  of  Lords, 
Lord  Hardwickb,  in  Ekin  v.  Pigott{4),  made  a  decree  for  tithes  in  kind  in  op- 
position to  a  modus,  upon  the  ground  of  rankness,  without  sending  it  taaii  issue, 
saying,  that  it  appeared  to  be  nothing  more  than  a  composition  upon  agreement, 
which  parsons  had  submitted  to  in  succession  from  time  to  time,  and  merely  a 
pei^onal  payment,  not  a  composition-real.  The  same  great  judge,  in  Moore  v. 
Beckford{5),  Hil.  1750,  cited  by  Blackstone,  J.,  in  Pike  v.  Dowling(%),  said  he 
should  be  ashamed  to  send  a  modus  of  30/.  per  annum,  to  be  tried  by  a  jury 

(1)  Ante,  p.  12Q.  (4)  3  Atk.298 ;  AnU,  p.  »5. 

(2)  AnU,  vol.  1,  p.  627.  (5)  Po$t,  Add. 
.   (8)  Bsnlk  10;  AnU,  toU  1,  p.  721.      ,                (6)  Blackst  1257 ;  AnU,  p.  Zil. 
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where  the  real  value  of  the  tithes  was  not  above  60/.,  and  decreed  for  the  plain* 
tiff  with  costs. 

In  Htdse  v.  Monk  (1),  the  Court  of  Exchequer,  in  1769,  set  aside  two  pay- 
ments, alleged  to  be  moduses^  on  the  ground  of  rankness ;  and  so  in  the  same 
year  in  Wood  v.  Harrison  (2).  The  Court  of  Common  Pleas,  in  Pike  v  Dom^ 
lingt  held  very  different  language  from  that  attributed  to  it  thirty  years  before, 
in  Sansom  v.  Shaw,  "  Courts  of  Equity,"  they  said,  "  which  are  judges  of  bodi 
the  fact  and  the  justice  of  the  case,  may  certainly  overrule  a  modtUj  when 
they  see  that  the  internal  evidence  against  tl^e  possibility  of  its  immemorial 
existence  is  so  strong,  that  it  would  be  nugatory  or  oppressive  to  send  it  to 
be  tried  by  a  jury.**  And  Blackstons,  J.  says,  "  So  it  was  done  by  Lord 
Hardwickb,  in  Moore  v.  Beck/ord :  so  in  Torriano  v.  Legge^  six  different 
moduseSf  were  overruled  for  being  too  rank,  without  directing  an  issue  to 
try  any  of  them." 

In  Morgan  v.  Neville  (S),  in  1773,  the  Lord  Chief  Baron  of  the  Exchequer 
jsaid :  "  It  is  not  an  universal  rule  in  questions  of  this  sort  to  refer  ourselves  to  a 
jury.  It  is  only  when  there  is  a  doubt,  that  we  do  it  both  in  cases  of  mo- 
dusest  and  of  customs."  In  Bishop  v.  Chichester  (4),  in  1781,  the  Chancellor, 
notwithstanding  the  decision  of  Gifford  v.  Webb,  (which  was  cited  in  the  ar- 
gument), refused  an  issue  to  try  a  modus  of  3d.  for  a  lamb.  He  said,  "  that 
the  rankness  of  a  modus  depended  on  the  history  of  money,  and  certainly  was 
in  itself  a  question  of  fact  and  not  of  law ;  but  although  it  was  a  question  of 
fact,  it  was  a  question  that  the  court  had  frequently  decided,  that  this  modus 
was  notoriously  rank;  and  if  so,  there  was  no  reason  why  a  Court  of  Equity 
should  direct  an  issue  to  try  a  fact  of  which  it  was  perfectly  satisfied." 

The  practice  has  since  been  conformable  to  these  authorities.  In  O'Connor 
V.  Cooke  (6),  though  the  Chancellor  says,  that  "  courts  of  equity  in  ancient 
times  were  more  in  the  habit  of  taking  to  themselves  the  decision  of  ques- 
tions of  fact  than  they  have  thought  it  wise  and  discreet  in  later  times ;  and 
^at  if  apy  reasonable  doubt  had  been  raised  upon  it  in  the  evidence,  it 
has  been  of  late  thought  wise  and  discreet  to  send  the  question  of  fact  to  a 
jury."  Yet,  he  adds,  diat  "  there  is  no  doubt,  according  to  the  constitution  of 
this  court,  it  may  take  to  itself  the  decision  of  every  fact  put  in  issue  upon  the 
record."  And  the  same  great  authority  says,  in  the  case  of  the  Warden  of 
St.  Paul's  V.  Morris  (6),  that  *'  upon  the  payment,  as  it  stood  at  the  original 
hearing  in  opposition  to  the  claim  of  tithes,  he  should  have  thought  the  jcawtt 
had  a  right  to  refuse,  but,  if  asked,  ought  to  have  directed  an  issue."  Referrnig 
io  the  same  case  in  Hampson  v.  jflampson  {7),  he  says,  "  My  opinion  aLfrays 
was,  tliat  this  court  was  not  justified  in  sending  the  question  to  a  trial ;  my 
opinion  being,  that  if,  that  evidence  having  been  received,  the  verdict,  had 
been  contrary  to  that  which  was  found,  I  should  not  have  held  myself  bound 
by  that  verdict."  The  same  great  judge  in  Bullen  v.  Michell  (8),  expressly 
declared  his  opinion,  that  the  Court  of  Exchequer  ought  not  to  imve  granted 
an  issue  in  that  case.  Lord  REDXSDAtB  delivered  a  similar  opinion  in  die  same 
case.  In  the  late  case  of  Morgan  v.  Tyler^  die  Court  of  Exchequer  decreed 
die  account  of  tithes  without  any  issue,  notwithstanding  the  evidence  in  sup- 
port of  the  modus.  It  was  the  contrariety  of  the  evidence,  and  the  doubt  as  to 
die  fact,  which  occasioned  an  issue  to  be  granted  in  Drake  v«  SmUk. 

There  is  no  case  in  which  an  issue  has  been  granted,  where  the  court  has 
been  satisfied,  that  the  alleged  modus  had  its  origin  since  the  time  of  Ic^ 
memory.  The  evidence  to  disprove  the  immemorial  existence  of  the  moduses 
in  this  case  is  entirely  written,  contained  in  thirty-six  ancient  rolls  in  a  dead 
language,  embracing  many  items  of  different  kinds.  Their  construcdon  has 
cidled  forth  the  application  of  learning,  cridcal  and  accurate  investigation  and 
coUadon,  frequent  and  useful  revision,  and  the  assistance  of  glossariea  and 
andquarian  knowledge,  to  form  a  correct  judgment  respecting  their  meaning 

Antg,  P.SS4.  (5)  6  Vet.  671 ;  JnU,  p.  498. 

Jnie,  p.  S37.  (6)  9  Vet.  155 ;  JnU,  p.  516. 

(3)  Jnte,  p.  SS2.  (7)  S  Vet.  &  Bea.  4S. 

(4)  P«f<,  Add.  (8)  a  Price,  899.    4  Dow,  S97.  JnSg,  p.  757. 
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i^ftd  import.     Could  this  be  done  before  a  jury  at  Nisi  Prius^  with  the  same 
efiect  as  it  may  in  a  court,  assisted  by  the  learning  and  industry  of  the  bar, 
during  a  hearing  of  many  days,  devoted  entirely  to  this  one  subject,  and  with 
a  knowledge  of  the  whole  of  the  cause  to  which  the  inquiry  belongs  ? 
.  It  is  not  a  case  in  which  there  is  any  contrariety  in  the  evidence,  or  in  the 
conclusions  to  be  drawn  from  it.     Atl  the  parol  evidence  applies  to  one  period. 
All  the  ancient  written  evidence  to  another ;  the  inference  afforded  by  the  one 
does  not  in  the  least  interfere  with  that  derived  from  the  other.     In  the  earlier 
peri^,  the  tithes  were  rendered  in  one  mode ;  in  the  later  in  a  different  mode : 
anciently  by  a  contract  of  sale  of  each  article,  made  each  year  by  agreement 
between  the  annual  officers  and  the  occupiers  ;  in  modern  times,  by  composi- 
tions made  between  the  lessees  and  the  occupiers.     There  is  no  question  of 
fact  to  be  left  to  the  jury.     It  is  merely' a  question  of  law,  as  to  the  admissi* 
bility  of  these  rolls  ;  and,  when  admitted,  a  question  as  to  their  construction 
and  efiect.     If  the  case  were  before  a  jury,  they  ought  to  take  the  directions 
of  the  judge  on  these  points :  and  the  question  would  ultimately  come  for  the 
revision  of  the  court  directing  the  issue,  which,  as  Lord  Eldon  said,  in 
Htanpson  v.  Hampson,  if  it  disapproved  of  the  conduct  or  opinion  of  the 
judge  or  the  jury,  would  not  hold  itself  bound  by  the  verdict.     To  what  pur- 
pose then  would  it  be,  to  subject  both  parties  to  the  additional  expense  and 
delay  of  an  issue,  only  to  bring  back  the  case  for  the  final  decision  of  the 
court,  that  has  already  formed  a  clear  and  decided  opinion,  upon  which  it 
must  at  last  be  bound  to  act  ? 

I  am  perfectly  satisfied  that  there  ought  to  be  no  issue,  except  upon  the 
modui  for  colts,  if  the  rector  insists  upon  it ;  for  I  do  not  fiind  in  the  rolls  any 
payment  for  «  coH  but  that  of  Id.    As  to  the  rest,  there  must  be  an  account. 

Reg.Iiib.  B.  1820.  fo.  891. 
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THIS  was  a  bill  by  the  rector  of  Panfield,  in  Essex,  for  tithe  of  wood  and  Lands  which 
onderwood.     The  defendant.  Sir  H.  W.  Wilson,  was  the  owner  and  oc-  were  ^cW  du- 
cupier  of  some  woods  within  the  parish,  called  the  Priory- Woods,  containing  J^^  before 
about  68  acres;    the  other  defendants  were  occupiers  of  other  lands.     By  time  of  memory, 
their  first  answer,  they  admitted  the  defendant  to  be  rector,  and  as  such  to  be  by  one  of  the 
entided  to  all  tithes   in  the  parish,  except  ttie  tithes  of  wood  and  under-  alUn  priories, 
wood  in  the  Priory- Woods,  and  of  hedges  or  hedge-rows  in  the  parish,  not  ^^^^l^ 
being  of  greater  width  than  one  rod,  and  producing  wood  used  for  fencing  ^^^.^  suppres- 
and  fuel,  in  the  parish,  by  the  occupiers.     They  then  set  up  a  custom  by  ,ion,  were 
which  the  Priory- Woods   were  discharged  from  the  payment  of  all    tithes  granted  to  lay 
of  wood  and  underwood,  which  custom  they  attributed  to  the  woods  having  |^'JJJ"^  ©n^of 
formerly,  and  before  the  time  of  legal  memory,  been  the  property  of  a  tjj^g^n^er  mo- 
monastery  or  priory,  called  Panfield  Priory.     They  also  stated,  that  from  nasteries,  in 
time  whereof,  &c.,  by  a  certain  ancient  custom,  used  and  approved  within  and  whose  hands 
throughout  the  said  parish  of  Panfield,  which  was  and  always  had  been  within  ^^^j^^^^^f^ 
and  parcel  of  the  southern  division  or  district  of  the  hundred  of  Hinckfprd,  ^.^^  ^^  ^^ 
in  the  county  of  Essex,  and  within  and  throughout  all  the  other  parishes  within  longer  exempt 
the  said  southern  divisions  and  district  of  the  said  hundred,  (being  nineteen  firom  payment 
other  parishes),  no  tithes  of  wood  or  underwood,  cut  in  hedges  or  hedge -rows,  ot  tithes.- 
not  being  of  greater  width  than  one  rod,  were  ever  due  or  payable  to  or  for    J^^^  Thva!^ 
the  use  of  the  rector  of  the  said  parish  of  Panfield ;  but  that  by  such  custom  ^^^^  exempting 

all  hedges  and 
hedgerows,  less  than  a  red  m  width,  from  tithes  of  wood  and  underwood,  is  had. 
It  is  incorrect  to  plead,  that  by  a  custom  used  and  approved  in  P.,  and  nineteen  other  parishes,  no  tithe  of  a 
particular  kind  was  due  or  payable  to  the  rector  of  P. 

No  custom  in  mm.  decimando,  can  be  good  except  for  wood,  and  for  a  known  ancient  district,  not  less  than  a 
county  or  a  hundred.  « 

By  the  commooi  law,  all  land  is  equally  eharged  with  tithes ;  and  there  can  be  no  exemption  inherent  in  the 
laud. 
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1821.  all  the  sdd  hedges  and  hedge-rows,  not  being  of  greater  width  than  one  rod, 
'^^^  had,  during  all  the  time  aforesaid,  and  still  were,  exetnpt  or  discharged  of  and 
^KXLBos,  from  the  payment  of  all  tithes  of  wood  or  underwood,  arising  and  cut  from 
tlie  same.  They  stated  that  they  had  cut  no  wood  or  underwood,  except 
such  as  fell  within  these  exceptions,  and  the  loppings  of  some  ancient  pol- 
lards. There  was  stn  inaccuracy  in  one  part  of  the  answer,  with  respect  to 
the  exception  of  hedges,  it  being  mentioned  as  extending  only  to  hedges  pro- 
ducing wood  used  for  fencing  and  fuel,  in  the  parish,  by  the  occupiers. 

The  defendants  having  afterwards  discovered  some- material  documentary 
evidence,  obtained  leave  to  file  a  supplemental  answer ;  by  which  they  stated 
that  the  manor  of  Priors  Panfylde,  in  the  county  of  Essex,  and  all  the  lands 
and  tenements,  meadows,  feedings,  pastures,  woods,  and  underwoods,  lying 
and  being  in  Panfylde,  in  the  county  aforesaid,  called  Panfylde  Priory,  weffe 
part  of  the  possessions  of  the  late  dissolved  monastery  of  Christ-Church,  Can- 
terbury, and  the  convent  of  the  same  place,  which  was  one  of  the  greater  mo- 
nasteries, and  came  to  the  crown  by  the  dissolution,  suppression,  grant,  or 
surrender  thereof,  and  by  the  statute  31  Hen.  8;  and  that  the  said  manor, 
lands,  &c.,  were  before  and  at  that  time,  by  prescription,  composition,  or 
other  lawful  ways  and  means,  enjoyed  by  the  said  monastery  and  convent, 
free  from  the  payment  of  any  tithes,  whether  great  or  small,  or  of  any  modtis 
in  lieu  of  such  tithes,  or  of  any  ecclesiastical  dues  whatsoever.  They  then 
stated  a  grant  from  the  crown  in  the  SOth  Hen.  8,  of  the  manor  of  Priors 
Panfylde,  and  the  lands,  &c.,  called  Panfylde  Priory,  to  Sir  Giles  Capell,  his 
heirs  and  assigns;  the  Priory- Woods  were,  they  believed,  part  of  Panfylde 
Priory,  and  had  never  paid  tithe  of  wood  or  underwood. 

The  earliest  document  produced  was  a  grant  of  Henry  1,  confirming  to 
the  monks  of  St.  Stephen  of  Caen,  in  Normandy,  whatsoever  King  William 
his  father,  and  Queen  Matilda  his  wife,  gave  and  granted  to  God,  and  to  St. 
Stephen  of  Caen ^  amongst  the  estates  comprised,  was  one  thus  described; 
**  And  in  Essex,  the  little  manor  of  Panfeld,  with  the  wood  and  lawns  thereto 
adjacent,  discharged  and  quit  of  all  customs,  which  Walerand  Fitz  Ralph 
gave,  with  all  the  tithe  of  other  his  land."  In  the  third  year  of  Henry  die 
Fifth,  (1416,  the  year  after  the  suppression  of  the  alien  priories),  the  alien 
manor,  called  the  priory  of  Paunfielde,  in  Essex,  with  other  possessions  of  the 
abbot  and  convent  of  St.  Stephen  of  Caen,  was  granted  to  J.  Wodehous,  in 
fee.  Edward  the  Fourth,  in  the  first  year  of  his  reign,  (1461),  granted  the 
manor  of  Panfielde,  otherwise  called  the  Priory  of  Paunfield,  to  Gresilda 
Hinde,  in  fee  (1).  It  appeared  by  recitals  in  certain  letters  patent  of  the 
Z2d  or  23d  of  Edward  die  Fourth,  and  in  an  act  of  parliament  of  the  7th  or 
Henry  the  Seventh,  that  Gresilda  Hinde,  in  the  11  th  of  Edward  the  Fourth^ 
sold  the  manor  of  Panfeld  to  Thomas,  Archbishop  of  Canterbury,  and  en- 
feoffed certain  persons  of  it  to  his  use,  by  the  king's  licence ;  and  in  the  follow- 
ing year,  the  archbishop  and  his  feoffees,  by  the  king's  licence,  conveyed  it  to 
the  prior  and  convent  of  Christ-Church,  Canterbury,  and  their  successors. 
The  grant  to  the  prior  and  convent  was  ratified  by  letters  patent  of  the 
22d  or  23d  of  Edward  the  Fourth.  The  act  of  the  7th  of  Henry  the  Se- 
venth, was  made  upon  the  petition  of  the  prior  of  Christ-Church,  for  the  pur- 
pose of  confirming  the  grant  to  that  convent,  notwithstanding  the  act  of 
resumption  of  the  13th  of  Edward  the  Fourth,  by  virtue  of  which,  some  pro- 
cess against  the  prior  had,  as  the  petition  stated,  been  commenced  in  the  Ex-^ 
chequer.  Christ-Church,  Canterbury,  was  one  of  the  greater  monasteries, 
and  its  possessions  were  surrendered  to  the  crown,  on  the  24th  February, 
30  Hen.  8.  In  March,  in  the  same  year,  Henry  the  Eighth  granted  the 
manor  of  Panfeld  Priory,  to  Sir  Giles  Capell  in  fee. 

Evidence  was  entered  into  pn  both  sides,  with  respect  to  the  aUeged  custom 

for 

(1)  The  occasion  on  which  the  nmnor  re-      tory  of  Essex,  vol.  iL  p.  407,  Henry  Ae  Sixth 
verted  to  the  crown  did  not  appear;  it  was       is  said  to  have  granted  it  to  King's  CoUege, 
probably  by  a  forfeiture  incurred  in  the  course       Cambridge,  Sh  February,   1490)  shortly  before 
of  the  civil  wars  in  which  the  country  was       his  dethr(mement. 
involved  at  that  period.     In  Morant's  His*  ' 
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bt  the  exemptkni  of  hedges,  the  eiOfect  of  which  is  stated  in  the  judgmeot  of 
the  court.  There  was  also  evidence  of  the  nonpayment  of  tithe  for  the  Priory 
Woods.  ' 

Mr.  Home  and  Mr.  Stephen  for  the  plaintiff. — ^The  evidence  does  not  by 
any  means  support  the  alleged  custom. as  to  the  hedges;  it  is  proved  that  the 
southern  division  of  tlie  hundred  of  Hinckford,  for  which  it  is  laid,  is  a  dis- 
trict of  recent  origin.  A  custom  in  non  decimando  cannot  be  good  for  a 
parish,  and  supposing  it  could  be  laid  for  a  district  consisting  of  nineteen 
parishes  only,  it  must  be  immemorial,  which  cannot  be  the  case  unless  the 
district  is  equally  immemorial.  In  MarUell  v.  Paine  (1),  a  similar  custom 
was  laid  for  a  parish,  but  the  court  said  there  was  no  distinction  between 
copses  and  hedgerows. 

With  respect  to  the  Priory- Woods,  the  evidence  oi  non*payment  of  tithes  is 
very  loose,  and  it  is  not  proved  that  these  woods  axe  identical  with  those  for- 
merly belonging  to  the  monastery  of  Christ-Church  ;  the  best  evidence  on  this 
point  would  be  the  title  deeds,  which  the  defendant  has  not  produced.  But 
if  these  facts  were  admitted,  the  material  point  to  be  proved  would  be, 
that  at  the  time  of  the  dissolution,  the  lands  were  held  by  the  monas- 
tery of  Christ-Church  lawfully  discharged.  Hanking  v.  Gay  (Jt).  The  de- 
fendants allege  that  the  lands  were  at  that  time  dischai^ed  by  prescription, 
for  which  purpose  they  ought  to  prove  an  immemorial  possession  in  the  mo- 
nastery. Clavill  V.  Oram  (3).  Here  the  hinds,  before  the  time  of  legal 
memory,  were  part  of  the  possessions  of  the  foreign  monastery  of  Caen ;  they 
then  came  to  the  crown,  and  having  been  granted  to  lay  persons,  passed  from 
them  to  the  monastery  of  Christ-Church,  which  it  is  contended  might  have 
the  benefit  of  a  prescription  enjoyed  by  the  monks  of  Caen.  But  even  if  that 
monastery  consisting  of  aliens,  could  be  permitted  to  prescribe,  the  right  must 
have  been  destroyed  when  the  lands  came  into  lay  hands,  and  there  can,  there- 
fore, be  no  prescription  now.  It  is  laid  down  by  Lord  Hobart,  in  Wright  v. 
Gertard  (4),  that  prescription  must  be  founded  on  the  presumption  of  the 
land  always  having  been  in  spiritual  hands. 

Mr.  Healdf  Mr.  Treslove^  and  Mr.  Blake  for  the  defendants. — ^The  custom 
with  respect  to  the  hedgerows  does  not  depend  on  the  district  being  called  the 
southern  division  of  the  huhdred  of  Hinckford.  Whether  the  division  is  mo- 
dem or  antient  does  not  signify,  if  we  prove  the  custom,  and  identify  the 
lands  over  which  it  extends,  and  there  is  evidence  enough  to  entitle  us  to  an 
issne.     The  ancient  pollards  are  not  titheable.   Walton  v.  Tryon  (5). 

With  respect  to  the  Priory- Woods,  they  are  not  clearly  identified  with  the 
possessions  of  the  monks  of  Caen.  The  grant  of  Henry  the  First  conveys 
"  the  wood  "  only,  using  the  singular  number ;  but  in  the  grant  of  Henry  the 
Eighth  to  Sir  Giles  Capell,  there  are  the  words,  "  cum  hotchis  et  subboschis" 
making  it  probable  that  the  latter  included  something  more;  these  woods 
may,  Uierefore,  have  been  the  property  of  the  monastery  of  Christ-Church 
immemorially,  which,  with  the  evidence  of  n(Hi-payment,  would  establish  the 
exemption.  But  if  the  identity  of  the  woods  with  those  of  the  alien  priory, 
were  made  out,  it  is  clear  that  they  might  tlien  have  been  discharged ;  for  the 
monks  of  Caen  being  subjects  of  the  king  of  England,  were  entitled  to 
the  same  privileges.  See  Calvin*s  case  (6),  and  Bacon's  arguments  on  the 
case  of  the  post-naH,  If  they  could  hold  land,  it  would  be  sbgular  if  they 
could  not  enjoy  an  exemption  ;  besides,  the  law  of  prescription,  as  a  part  of 
the  canon  law,  extended  over  all  the  countries  in  the  spiritual  dominions  of 
the  pope. 

In  order  to  have  the  benefit  of  an  exemption  under  the  statute  31  Hen.  8, 
it  is  not  necessary  to  shew  in  what  manner  the  discharge  originated.  In 
Naeh  v.  Molins  (7),  it  was  resolved  to  be  sufficient  to  prove  that  the  prior 
held  the  land  discharged,  "  and  if  he  held  it  discharged,  non  refert  by  what 
means,  for  it  shall  be  intended  by  lawful  means."    So  in  Priddle  v.  Napier  (8), 

and 

.    (1)  Pott,  Add.  (2)  Bunb.  37 ;  Ante,  vol.  1,  p.  744.    (3)  Post,  Add. 

(4)  Hob.  806;  Ante,  toL  1,  p.  289.  (5)  Ante,  p.  123.  (6)  7.  Co.  1. 

(7)  Cro.  Eliz.  206 ;  Ante,  vol.  1,  p.  100.    (8)  1 1  Co.  8 ;   Ante,  vol.  1,  p.  205. 


v. 

WILSON. 
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18tl*  and  Liw^ey  v.  Rcoke  (I),  and  in 'the  Jrchhithcp  of  Canterhury^t  case  (S)r 
PAQE  where  the  omet  ofthe  Statute  18 -coDsideied  at  large.  .  But  if  the  evideiice  of 
the  previoua  title  «Uiges  uaito  go<back  to  an  earliei!  period  tha^i^e  dUsolu- 
tioiof  Ae'dtfficuhy  ariaing  from  the  land  having  l»een*in  lay  bandf.iagot  rid  of 
by  the  cape. of  the  Bishop  of  Lincoln. y.  Copper  {d)^,  'where  lapds  discharged 
by  prescription,'  being  granted  by  the  bishop  to  the  Duke  qf  Som^n^  vand 
afterwards  re-granted,  the  prescription  was  held  to  b0  rmiiYJfii'  Xl)is  proves 
that  the  utmost  efiect  gf  ^e.  land,  paavog  to  a  laymanj  is  ,io  suspend  the 
exemptioBv  and  in  this  casfrit  fntt«f  liav«)ili^,«wwA'byl;tbe  gRsa^:  to  .Christ- 
Church*     »'    •  '   ''■'    ./>'Mi.M.    .:  i\\  ^i\./j,ri.  lit.of'  i:i    :i    ,^\  ' 

In  the  Bi$hojyot  ff^inoiegier^  jeaae  <4)ti  if^as^thi^ULf  jdif^t^  d»e  tenfu^  of  the 
bishop'inrigh^  prescribe,  > and  anb  ofz^thefjefistoSiwaissigned  WA9fotba<f<iit  w<^uld 
benefit >the  Ibishbp ; byrinorBaaiig^^h^*  nntLu.  iSpiriti^ihodies:  ,w9)dd« i^eiiiiri^  the 
same  jbyafitifitDnt  tiidp>qjliqpds»  being) aUe[li€ir.pfiClKribe4>  Ifi  ttoy  daiPKed  the 
lands.i«r>]/()Mtj^ara,iith^.|to-diinap(i«it.hvoifld'l^  ^nnt.wby.iK^tjf  they 

alienedwifestt  iJBiySla<hyilrDfiaJmy(6^ntii»^^^  t^at f^^siQEJptioii 

goes  491  tlKnsfeR9n^...>AiK»klingl^  \n^Wri^r.  G,^Tx^4t  ^^ 

prescription  is  *'  inherent  in  the  land,  not  a  thing  given*  ibiitas  a  im>?».6|i^,"  it 
woold»liieTeforepa8B  withtheiland,  s  whoei«n<ini^)boeoTne{  entitled^ 

This  property  was  in:tl)t  fio«essito;0Cdk6fimonksiofi(Caeii  taefore  the. year 
12(yo,<«bouft.which  cioertthit  id^er^^dpisdsi^:  Sofo.Jniioaenfctba  Third  ^  put 
an  ^  toarbitrai^ *f«iSseDnltil»a'0^  tuaesj;  itheyiidtt^t ,hwf!p  t»ken  tb^  tithea 
to  th«inselv>fiB;"wh(ch  iitodkk>(|haniifimefriJfte«blpe/<ali^o^ 
would iMure^apntinuodi  v^ediin  the ^ndaaBt^^ias  ApwtioDk  Thi?r0 may  have 
been  a  graAtof  nket  tkbes^  ltd  .thas^khdBi  by  4k9i  l^arsoi^  Mtrovu  and  ordinary, 
pretiopiS'to'the  18th^liziT.iIff>4heid||iaiiha«ga'aroffe  io'either^oC  dareae.D9ode;s^  it 
would  nat  be  destroy^  by. fttSsifl|B into. lay' handa.  . 

Mr^iHomie  isbttdfAfi^wAfflto  the  .Tig&b tof  the  monkft.ef  Caen  .to.fpr^^ 
scribe^  it>(is  to-be  obsef vied. that#>aoeoadiiig  t»  Lord  Coke^- profession  in  a 
foreign^ ihoha]sterydid'n0t'%arka'ciVil  dtiath  here  (6): .  if  the  spifi^ffdi^hisr- 
acterwaafnotnnaoQgoited  hk  the  case  of  an  individual,  why  should  ip  oo^r  a 
privilege  oB}the.body,  who,  residing  abroad,  could  not  perform  the  eoekfjasti- 
cal  aer^iceaf  >  Butv  if  thpy  ever  had  the  right,  it  was  destrc^ad  by  tb^  sup-* 
pressioai  ill)  dbe  ^^d  of'Hen«  4.  It  was  a  privilege  which  ceaaedi  when  .they 
could*  Ao^lengehr  ea^oy  te.  The  dictum,  cited  from  Wright  y*  Gerrturd  is  0>n* 
trary*totheiaiitlie>ritieS;  if  prescriptive  ejbemption  wave  inhei^ntin  the  laad, 
it  cofdd  never  be  lost  or  suspended.  The  doctrine  is  inconaist^  .wit^  4he 
ease  oif  the  JUihop  of  Lincoln  v.  Cooper^ .  Cmt  tbve  it.  was  admitted  that  when 
the  ltt8hop"grantedtD<theDukeof  l^mersety  the  prascriplaoa, wiaajjoiie^  In 
that  case^t  was  hddT  to  revive^:  on  the  lands  retunung  lo.  tbo  bisb^^  The 
ereatrilistinction  between  that,  oase  and  this  is,  that  here  the  lands  a^r  hejog 
in  lay  Itinflsv  i*etaraed  to  an  eedasiaatieal  body»  d^eirentfroin>tlM^)Wit^  fi)r- 
merly  iiad  tbe<  bei^efit  of  the ^ preseriptwn^  Besides  whi«b^ 4t  Uja^^tW^  ^ha| 
the  Duke  of  SonfeersBt,  4iwing,his  protectoratop  waa  So  thehslMtiiof.^zing 
upon.ecdesiaatKal  property  ;<  and  it  is  .probaUe  ihi^iba  a«flttired  ,thil,^^M4f'iB 
question  by  some  irregular  means,  and  afterwards,  when  in  difig)raii;y».(!Was 
compelled  to  veatove  it.  If  so,  his  posoessioA  woiild  nat^aUy  .b^^  t^esJ^e^  Q^ 
as  a  temporary 'Spofiation.  .  ,      t.    ^...  ,,.    ,  ;>i  \. 

The  MAstTEE  OF  THE  RoLLs.i — The  case* certataly  inVobesi^  qu^^n  of 
great  impovtanee^  eonsideriiig  the  great  estcMt  Of  ^e  pcapacty  that  J9)l^y.be 
affected  by  its  thelandffof  the  monastic  houses  were  of  (inefytgReM.fffdtt^;  the 
alien'  fffiones  akme  were  ^6  in  number  (7),  and  itiaaaid  >b]!t  Matdielv  Paris* 
that^ebeir  possessions  were  eijual  tO;thoeef  of  ttheJong*  iHiwiiigiheatdwe^^^nsi- 
dsri||ile  atftention  on  the  sub^eet^  and 'having  arrivciA/at  a'.4deax>i0ianion./on  it» 

I  wtUiat'oncefstate  what  my  impresaioA'is.  •  ■  / 

•  V  The 

(1)  Apib.  291.  AnU,  p.  148.  (5)  Hob.  295;  Ante,  voL  1,  p.  314. 

i%)  2fQo.\4e.  AfUti  voLl^  p.  118.  (6)  Co.  Litt  132.  U 

(3)  Cro.  Eliz.  216.  1.  Leon.  Z4S.  ^nt9t  (7)  See  Acoount  of  i^e  Ali«iiPrkm«i.  Lon- 
Tol.  Vp.ttQi.                      -n           .V  don.  Jw  liid|ol|8»  1779;  in  vfUch  febe  iiQUibeiC 

(4)  2  Co.  43 ;  Ante^  vol.  1,  p.  119.  ia  itut^  to  hav«  amounted  to  146. 


V. 

wiLsoir. 
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'  The  case  divides  itself  into  two  branches ;  one  relating  to  the  alleged  ctis-  VBftl. 
torn,  and  the  other  to  the  right  to  preseribe.  On  both  points  the  onus  lies  ^^^* 
upon  the  defendants ;  for  it  is  now  clear,  whatever  doubts  may  formerly  have 
"been  entertsdned^  ^t  the  tithe  of  wood  is  dne  by  the  eommon  law  as  much  as 
any  other  tithes  and  the  jdaintiff's  .titl^,  as  rector,  to  all  the  tithes  in  the  pa- 
rish, exeefft  lliose  of  hedgerows  of  less  l!han  a  rod  in  width,  and  those  of  the 
Priory-Wdods,  is  admitt^. 

First,  witb  reapefA  txvthe  custom  t»«iwmpt  the  hedgerows,  it  is  properly 
stated  as  k  tolMMA^  add'iioC  a  prescription.  They  state  it  as  a  local  custom, 
by  virtue  of  which  all  wood  growing  in  hedgerows,  not  being  of  greater  width 
than  one  rod;  is  eiempt;  And  as  they  have  laid  the  custom,  it  is  not  drcnm- 
scribed%lth'yeferenoe  to  the  use  of  it,  though  they  state,  in  the  beginning  of 
the  answ^,  an<%)tei!nptt(»nM6nly  for  it^ood-  used'  fbr  fencing  andsfnd*:  They  lay 
the  custodi'aa  extehdiiig  o^r  ^nsiaiill  nifieteen.'  etheop-  pamltes;  <lbnriing  the 
southet'o'dt^sienof'thf^  hmdred  of 'Hinekfe«d,(Wid;tlKy<  ace  « little incnrrece 
in  not'ids^^Wittg^  that  it  has^nM'been  usual  tvpayVtkeae  titheain  die^nineteen 
other  parishes; '  This  cuikom,  I  thiift,tfaB^  M!g£^sHpporting,>(«MMrijK  point 
of  law  or  inpokitof'fiict*  '  .  .  . .       -^       .„,... 

I  should  obs»v^*also;-  indepispdentiy^^of'^hJB^'i^lflit'tliiM  Is  somevfood,  to 
die  tithe  of  which  the  ^liiiitlffi8>indjk)iitdb}y  aBittt|ed;:^for  nit.  is' proved  that 
there  &s  some  wobd-grawirig  itt4etachiMl?>pla^eSy«rl&bi(^^  not'ocnrered 

by  any  castbiti  or  preScripiMn/  It  is  abo  pcoved^ that 'ilierevwn«< some  pol- 
lards cut;  aind'  th^y  alre^ndt  pi^ved'tO'^e^aiwient  |K)llavd«.  bi  order  to  pri- 
vilege them,  it  mvkt  afodbe^pfoved'tiaitiibeyaiis  .timber  f  by  die>.gane9al  law 
of  tbe^Iirhd  there  aredtlly  thrve  kiMb  of  tnoberyoak,  ash^  aiid^  dm ;  5ytbsr  trees 
may  be'tliMber  by  dusioM)  bottto  ouseoiB'is  provedihere.  8ome  of  these  pol- 
lards are  stated  to  have  been  hombeant,  maplsv-and  wfflow;'they  am  not, 
ther^r^,  c<mtprehended  itv  thvdeaeription  of  wood  jprotected  from  die  general 
law  of  tithiligr  SShm  CdsAtar  dmt,  if  they  were,  is  it  proved  that  they  had 
aoqufe^^'^e  ptivilege  by  age.  The  plaintiff  is  therelbro  clearlyentitled  to  an 
accoitetof  them.  The  circumstance  of  wood  growing  in  hedgerows  does  not 
constf  tMe  any  ground  of  exemption ;  it  is  not  a  new  point ;  it  has  been  raised 
befot^  in  neany  the  same  words  as  here,  and  with  respect  to  hedges '  of  the 
same^^^ridth;  but  the  answer  has  been,  that  if  they  can  be-  protected,  it  can 
only  be  by  special  ciXstom.  In  Biggs  v.  Martm{i)  an  account  of  the  tithe  of 
wood  Rowing  in  hedgerows  was  decreed,  the  defimdant  iMtving  imiated  that 
it  Wfts  tiot  d<ie.  So  in  TWner  v.  Weedon  (9),  Lagpeld^y.  Comper{t\  and  in 
MaiMil  ^4  PMi  (4),  where  an  exemption  for  hedgerows  ieas  tbaii  a-  rod  in 
width  was  dbavned,  an  account  was  (decreed,  the  court  being  of 'opinion  that 
there' waif  nio  distinction  betweM< copses  and  hedgerows.  Nov  does  the^node 
in  ^wl^dh  t^  wood  is  Used,  makfe  it,  by  the  geneml  kw,  less  sabject  t»  tithes. 
Thelba^g'caM'otl  this  stfbject  is  Wultefi  v.  I)fron(^6\  wliero'  Lord  Hard- 
wrmIa  tMk' greats  pains  to  explain  the  naturo  of  the  tidie  of  i^ood;  ba  there 
sheW^<te(l'b^«Ag  tith^able-as  soon  as  it  is  felled,  dieitee  toiwkiob  itias-subse- 
qu^ntly^ap]died-is^f  M^  eonse^ueiiee,  eiqcept  whore  tfaere^  is  Hicntsny  which 
mayteakea^^ffetience.  ' 

Thferi^  ^h*  respect  to  the  cintom,  being  a  claim  in>  nam  deomando  by  lay- 
men, it  is  clear  that  it  cannot  prevail,  except  with  this  avtide^  wood^*  and  in 
that  case  It  must  idao  be  proved  for  a  known  ascerttfncd  ancient  district  (6). 
It  has  been  dteided' to- foe  good  in  the  wcrids  of  Kent,  Sussex,  and  Surry, 
which  ai^'kti^rwnaaeient  and  extensive  districts;  but  it  cannot  be  laid  for  a 
parish.'  ''It  is  confined  also  to  wood ;  for  when  it  was  tried  to  be  extended  to 
agistmeiit-'tithe  throughaut  a  hundred  (7},  the  court  held  ^t  sueh  a  custom 
could  not  legally  exists  saying,  tiiat  though  a  custom  in  non  tUcifoanda  might 
prevail  with  articles  titheable  by  custom  onlyi  yet  it  could  not  be  set  up  to 

destroy 

•(1)  AiUe,  Tol.  1,  p.  585.  (6)  See  NagU  v.  Edwardt,  3  Mitt  702; 

(2)  1  Wood,  150}  Ante,  toL  1,  p.  507.  Ante,  p.  427. 

(S)  1  Wood,  SaO;  ^Mte,  VOL  1,  p.  591.  (7)  Hicke  v.  Wpodeon,^  4  Mod.  336;  Ante, 

(4)  Pott,  Add.            (5)  Ante,  p.  123.  vol.  l,'p.^»2.      ^ 
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Ifi^l*  destroy  a  right  ^ven  by  the  commoQ  law.  I  do  not,  however,  concur  in  the 
TAQB  view  taken  in  that  case  of  the  nature  of  the  tithe  of  wood,  it  not  being'a  questioD 
now,  whether  tithe  of  wodd  is  due  of  common  right.  An  argument  to  prove 
the  contrary  is  drawn  from  the  petition  of  the  Commons  respecting  the  tithes 
of  wood,  in  the  Iddi  year  of  Edward  3.  The  king's  answer  was :  "  Let  it  be 
done  of  this  as  it  hath  been  done  heretofore,"  clearly  referring  to  an  antecedent 
custom ;  and  though  wood  differs  from  other  titheable  articles  in  not  yielding 
annual  profits,  it  is  not  the  less  titheable  on  that  account. 

In  this  case  the  custom  is  not  laid  for  any  district  that  can  be  assimilated  to 
the  wealds,  or  even  to  a  hundred ;  it  is  only  a  modern  division  of  a  hundred. 
The  district  ought  also  to  be  as  ancient  as  the  custom,  or  they  could  not  be 
co-extensive;  but  it  is  proved  by  all  the  witnesses,  that  this  division  was  made 
within  the  last  fifty  years,  for  the  convenience  of  the  magistrates  in  the 
administration  of  justice.  This  would  be  decisive,  even  if  the  custom  were 
proved,  but  the  witnesses  fail  of  establishing  it.  They  all  introduce  their 
testimony,  by  saying  that  they  are  not  acquainted  with  any  such  custom,  and 
then  go  on  to  say,  that  they  have  never  heard  or  known  of  any  tithe  of  wood 
in  hedges,  or  of  the  loppings  or  toppings  of  pollard  having  been  paid.  This 
may  have  happened  from  various  causes ;  the  evidence  of  such  witnesses,  being 
merely  negative,  is  of  no  value,  as  is  observed  in  1  Gwillim,  360.  There  are 
also  several  witnesses  who  ought  not  stl-ictly  to  have  been  examined.  Some  of 
them  are  farmers,  and  others  clergymen  within  the  district:  one  of  the  latter 
states  an  instance,  in  which  he  received  tithe  for  wood,  cut  in  a  hedge  of  less 
than  a  rod  in  width,  which  is  better  evidence  than  any  on  the  other  side. 
The  proper  mode  of  proving  such  a  custom  would  be  by  the  evidence  of 
persons  who  felled  the  wood  and  carried  it  away  without  paying;  especially  if 
that  was  coupled  with  a  refusal  to  pay.  But  if  the  evidence  were  much 
stronger,  it  is  a  fatal  objection,  that  the  district  does  not  comprehend  a  suffix 
cient  extent  to  legalize  the  custom ;  it  cannot  be,  except  for  an  ancient  district 
not  less  than  a  county  or  a  hundred.  The  reason  of  this  rule  is  not  so  easily 
found,  unless  it  be  to  render  it  less  likely  that  such  customs  should  be  set 
up  by  fraudulent  contrivances.  It  does  not  prevail  as  to  tithes  only,  for 
DO  custom  could  be  laid  for  a  vill,  without  stating  it  to  be  an  ancient  viU. 
The  authorities  on  this  subject  are  to  be  found  in  Hicks  v.  Woodson^  and 
in  Brooke's  Abridgement,  and  Doctor  and  Student  there  referred  to.  I 
think,  therefore,  that  the  plaintiff  is  clearly  entitled  to  an  account  of  the 
wood  cut  in  detached  places,  and  of  the  pollards;  and  that  the  defendants 
having  failed  in  proving  the  existence  of  the  custom,  and  the  requisites  to  give 
it  validity,  there  mustjbe  an  account  of  the  wood  in  hedgerows  also.  There 
is  no  contested  question  of^fact,  the  custom  as  laid  being  such  as  no  usage 
could  support,  and  an  issue  is  therefore  quite  unnecessary. 

The  other  question  is  of  more  importance.  I  agree  that  the  evidence  of 
the  identity  of  the  lands  is  very  loose,  and  the  defendants  are  bound  to  lend 
all  the  aid  they  can  to  make  it  out  by  the  most  satisfactory  proof.  It  is  not 
enough  to  shew  that  the  monastery  had  boschos  et  subboscJtos  in  the  parish ; 
there  ought  to  be  some  evidence  of  the  quantity ;  it  would  otherwise  be  easy 
to  extend  the  wood,  and  with  it  the  exemption.  But  I  think  there  are  other 
circumstances,  tending  to  shew,  that  these  lands  were  included  in  the  posses- 
sions of  Christ^Church,  Canterbury ;  for  in  their  surrender  to  Henry  8»  and 
in  his  grant,  their  possessions  in  this  parish  are  described  as  passing  by  the 
name  of  Panfeld  Priory;  and  tliere  is  a  great  deal  of  evidence,  to  shew  that  the 
woods  in  question  are  called  the  Priory  Woods*  and  are  reputed  to  have  be- 
longed to  the  priory.  This,  coupled  wiUi  evidence  of  immemorial  non-payment 
of  tithe,  and  the  reputation  o£  their  having  been  exempt,  forms  a  body  of  evi- 
dence in  favour  of  the  identity,  though  suspicion  may  he  excited  from  the  non- 
production  of  the  title-deeds.  But  if  the  case  turned  upon  that  point,  it  would 
be  a  proper  subject  for  an  issue,  there  being  fair  evidence  of  tlie  £eu:t.  I  will, 
therefore,  assume  it  to  be  proved,  that  these  sixty-eight  acres  formed  part  of 
the  possessions  of  Christ-Church,  Canterbury;  and  that  being  one  of  the 
greater  monasteries,  and  one  which  existed  before  the  time  of  legal  memory, 

and 
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and  tfaere  being  proof  of  non-payment  of  tidie,  the  defendant  makes  outaprim^        1S21* 

,/Sicitf  case  of  exemption,  bringing  himself  within  the  stat.  dl.Hen.  8,  c.  13,         ^^^ 

s.  21,  giving  to  the  grantees  of  tibe  crown  the  benefit  of  exemptions  previously 

enjoyed  by  the  monasteries,  that  being  the  only  case  in  which  a  layman  can 

prescribe  in  turn  dechnando.     The  rector,  however,  undertakes  to  shew,  that 

the  lands  were  not  immemorially  in  the  possession  of  this  spiritual  house,  and 

that  it  only  came  to  them  in  1472,  about  seventy  years  before  their  dissolution. 

Against  this  it  is  first  argued,  that  the  lands  granted  in  1472  do  not  correspond 

in  extent,  and  are  not  proved  to  be  the  same  with  those  which  passed  to 

Henry  8,  and  by  Ids  grant  to  Sir  Giles' Capell.     But  I  think  the  evidence  is 

quite  sufficient  to  prove  the  identity ;  for  in  all  the  grants  the  property  passes 

by  the  same  denomination,  of  the  manor  of  Panfeld;  and  can  we  suppose  that 

there  were  two  manors  of  the  same  name  in  the  parish  ?  If  not,  it  is  clear,  that  it 

was  one  and  the  same  thing  that  passed  by  all  these  grants.  And  though  in  the 

grant  of  Henry  1,  the  word  boschos  is  used  in  the  singular  number,  yet  in  all 

the  others  it  is  in  the  plural;  the  words  are  large  enough  to  comprehend  what* 

ever  belonged  to  Panfield  Priory,  and  that  appears  to  have  been  the  subject 

of  all  these  grants. 

I  have  looked  into  a  little  book  that  contains  an  account  of  the  alien  prio- 
ries (1),  and  also  ihto  Tanner's  Notitia(2).  It  contains  an  account  of  the 
numerous  possessions  belonging  to  Christ  Church,  Canterbury;  but  I  do  not 
find  that  they  had  any  thing  in  Panfield,  though  they  had  in  Becking,  prior 
to  the  grant  in  the  12th  of  Edward  4,  which  is  mentioned  there,  corresponding 
entirely  with  the  plaintiff's  account.  The  first  grant  to  the  monks  of  Caen 
appears  to  have  been  by  Waleran  Fitz  Ralph,  and  it  is  a  mistake  to  suppose 
that  it  came  to  them  in  the  time  of  Henry  1 ;  for  he,  in  his  letters  patent,  ac- 
knowledges it  to  have  been  granted  to  them  by  his  father  William.  This  agrees 
with  what  is  stated  in  the  account  of  the  Alien  Priories,  which  mentions  Pan- 
field  to  have  been  given  to  the  abbey  of  St.  Stephen  by  Waleran  Fits  Ranulph, 
ID  the  4th  of  William  the  Conqueror.  However,  I  do  not  speak  from  this, 
but  from  the  grant  itself,  from  which  this  very  material  fact  appears, — 
that  in  the  time  of  William  it  belonged  to  a  subject,  and  was  given  by 
him  to  the  monastery.  The  title  originates  with  him,  and  is  thence  traced 
downwards  to  Wodehouse,  afterwards  to  Griselda  Hinde,  and  ultimately  to 
Christ-Church,  Canterbury. 

The  question,  therefore,  is  not  left  to  any  presumptions ;  and  we  must  in- 
quire,  whether,  if  a  claim  to  tidies  had  been  made  while  the  property  was  in 
die  poesession  of  Griselda  Hinde,  or  of  Wodehouse,  they  could  have  made  any 
defence  to  it.  It  is  admitted,  that  laymen  were  by  law  incapable  of  having 
the  pernancy  of  tithes  or  prescriptive  exemption.  Tidies  were  a  spiritual 
property  granted  to  spiritual  persons  for  spiritual  purposes^  and  the  law  forbad 
a  grant  of  tliem  to  laymen;  no  usage  could  legalize  it.  This,  however,  is  hot 
a  case  npoti^he  pernancy  of  tithes,  or  about  a  pordon,  but  it  is  a  case  of 
ezempddn ;  and  die  answer  to  Griselda  Hinde  and  Wodehouse  i/^ould  have 
been,  that  bdng  lay  persons  they  could  not  prescribe;  they  must  have  stated 
it  to  be  derived  originally  firom  Fitz  Ralph,  and  it  follows,  that  even  if  the 
doctrine  of  Hobaet,  in  fVrigki  v.  Gerrard,  be  law,  it  woidd  not  apply,  for  he 
puts  the  case  of  lands  having  always  been  in  spiritual  hands :  these  first  be- 
longed to  a  layman,  then  came  into  spiritual  hands,  and  dien  to  lay  persons 
again. 

With  respect  to  die  doctrineof  Hobart,  it  is  in  the  first  place  merely  dictum^ 
not  caHed  tor  by  the  case,  which  was  decided  upon  the  unity  of  possession. 
It  is,  besides,  contrary  to  the  fundamental  principles  of  the  common  law,  by 
wfaidi  all  land  is  equaUy  charged  with  dthes;  to  suppose  a  single  acre  not 
charged  is  quite  a  mistake.  From  the  earliest  periods  tithes  were  every  where 
doe  to  somebody;  even  in  extra-parochial  places  they  are  payable  to  the  king. 
And  although  when  in  spiritual  hands  no  tithes  were  paid,  that  was  from  the 
role  "  ecclesia  decmuu  non  sohU  ecclesice"  and  not,  as  he  supposes,  from  any 
non-charge  inherent  in  the  land.  The  land  was  sull  liable,  though  the  pay- 
^  ment 

(1)  Account  of  the  Alien  Priorits,  vol.  1,  p.  128.  (2)  Kent,  12. 
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1921.  m^t  was  fluqpdnded.  '  This  case  was  iti  1*620,  but  what  Lord  Hosakt  said  in 
^<>'  it  seems  to  -have  had  no  effect  at  all  upon  the  judges  who  decided  Sydonm  ▼• 
Holmes {\\  in  1722.  This  doctrine,  however,  could  not,  even  if  correct, 
confer  any  immunity  from  tithes  upon  these  lands ;  they  must  hare  been  sub- 
ject to  them  at  the  time  of  the  grant  by  Fitz  Ralph.  I  observe  also  a  very- 
striking  circumstance,  that  none  of  the  grants  purport  to  pass  the  tithes  of 
these  lands,  although  in  the  grant  of  Henry  1,  where  the  grant  of  Fitz  Ralph 
is  recited,  it  is  said  to  have  included  the  tithes  of  his  other  lands. 

These  lands  then  being  liable  at  the  common  law,  could  be  exempt  only  by 
some  of  the  modes  that  have  been'  mentioned;  real-composition,  bull,  order, 
unity  oi  possession,  grant  or  prescription.  If  it  was  as  now  stated,  by  prescrip- 
tion, still  there  must  have  been  a  grant,  that  is,  a  grant  is  presumed  ;  and  the 
court  is  bound  to  presume  that  die  grant  was  such  as  it  ought  to  have  been; 
tliat  it  was  made  to  this  spiritual  body  and  their  successors,  for  spiritual  pur- 
poses, and  so  as  not  to  enable  them  to  aliene.  If  the  grant  was  made  otherwise, 
it  was  a  teansgression  of  the  law,  and  would  have  led  to  great  mischiefs,  as  by 
their  alienations  the  church  would  be  stripped,  without  any  provision  bemg  left 
for  the  performance  of  the  duty.  It  is  on  the  general  principle  that,  unless  there 
be  strong  evidence  against  it,  you  must  presuqne  omnia  riii  acta,  and  not  from 
any  undue  favour  to  the  church,  that  the  courts  have  always  supposed  such 
grants  to  be  made ;  so  that  when  the  bodies  were  dissolved,  they  would  not 
pass  to  the  crown  or  its  grantee.  The  annihilation  of  the  alien  priories  put  the 
exemptions  of  their  possessions  upon  the  same  footing  with  those  of  the  lesser 
abbies  dissolved  by  the  stat.  27  Hen.  8,  and  on  which  those  of  the  greater 
abbies  would  also  have  stood,  had  it  not  been  for  the  saving  clause  in  the  stat. 
dl  Hen.  8.  The  question  relative  to  the  possessions  of  the  lesser  abbies  was 
much  discussed  in  Sydown  and  Holmes^  a  case  of  great  authoritv.  Croke,  who 
thought  the  lands  continued  to  be  exempt,  did  not  put  it  upon  tne  ground  sug- 
gested by  Lord  Hobart,  but  argued,  first,  that  the  exemption  ought  to  be  pre- 
sumed to  have  originated  in  a  real-coropositicm.  But  if  so,  there  must  have  been 
some  equivalent  given  in  return;  the  other  judges,  therefore,  would  not  pre- 
sume a  composition,  th^re  being  no  evidence  of  it,  but  considered  it  to  be  a 
prescriptive  exemption,  which  ceased  at  the  dissolution  of  Uie  abbey,  or  upon 
alienation  to  a  layman.  Croke  then  endeavoured  to  support  his  opinion  up- 
on the  stat.  81  Hen.  8,  by  arguments,  which,  however,  are  quite  contrary  to  all 
the  subsequent  authorities. 

If,  in  the  present  case,  the  proof  of  the  non-payment  be  sufficient  to  raise  the 
presumption  of  a  prescriptive  privilege  in  the  spiritual  body  attaching  on  the 
land ;  it  would  be  the  same  with  respect  to  the  lands  belonging  to  all  the  alien 
priories,  and  the  less^  abbies  dissolved  by  the  stat.  27  Hen.  8,  many  of  which 
enjoyed  exemptions.  What  would  there  be  to  prevent  them  from  attaching 
on  the  lands  in  the  hands  of  the  grantee  ?  Yet  it  is  well  settled,  that  except 
where  it  was  saved  by  the  stat.  31  Hen.  8,  the  dissolution  of  die  body  dis- 
solves the  exemption.  That  has  hitherto  been  the  law  as  to  all  this  large 
mass  of  property ;  and  to  yield  to  the  contrary  arguments,  would  overturn  ^ 
case  of  Sydown  v.  Holmes,  and  the  other  authorities  which  have  ruled,  that  in 
these  cases  the  court  must  presume  that  species  of  e^empdon  which  would 
not  have  perpetuity  in  the  hands  of  laymen. 

•  If,  then,  at  the  time  these  lands  belonged  to  lay  persons,  they  could  not 
have  resisted  a  demand  of  tithes,  the  question  will  be,  whether  the  right  to 
prescribe  could  be  revived.  The  case  of  the  Bishop  of  Lincoln  v.  Cooper  (2), 
of  which  we  have  only  a  very  imperfect  account,  is,  I  think,  distinguishable 
from  this.  We  know  the  suspicions  that  would  attach  upon  a  temporary 
transfer  to  the  Duke  of  Somerset,  .and  it  might  have  been  oonsidered  as  an 
mndue  exercise  of  authority,  leaving  the  right  all  along  vested  in  the  bishop. 
But  supposing  diat  the  property  was  treated  as  having  belonged  to  him,  still 
it  came  back  to  the  same  body  that  previously  held  it  before,  and  the  decision 
was  that  die  pf  escriptive  right  of  the  bishop,  which  protected  it  in  his  hands^ 

did 

(1)  Cro.  Car.  412.    Sir  W.  Jones,  S58;  (2)  Cro.  EU  216;  ifii/^  vol,  1,  p.  1.00. 

Jnte,  Tol.  1,  p.  383. 
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didaot  ceaie  altogetiier  by  its  being  parted  with  for  a  time;  the* grant  ilur- 
porting  to  be  a  personal  privilege,  wnich  might  ^at  in  the  bishop.  The 
principle  of  Sydonm  v.  Holmes  was,  that  when  the  body  was  dissolved,  the 
privilege  was  gone;  but  in  the  case  of  the  Bishop  of  Lincoln,  the  body  con* 
tinued  the  same.  Tithe  does  not  grow  out  of  the  land,  but  is  a  separate  and 
distinct  property;  the  right  might  have  existed  in  the  bishop,  while  the  land 
belonged  to  the  Duke  of  Somerset,  and  the  land,  therefore,  might  have  be* 
come  again  discharged  when  it  returned  to  its  former  owner.  It  was  a  ques« 
tion  on  the  construction  of  the  grant,  whether  the  right  was  gone  by  the  tem- 
porary loss  of  the  land.  The  case  of  Sydown  v.  Holmes,  decided  about 
forty-five  years  after  this,  comes  expressly  to  the  point,  that  the  non-payment 
of  tithe  does  not  draw  with  it  a  presumption  of  such  a  durable  exemption  as 
would  continue  in  the  hands  of  a  layman. 

It  is  not  necessary  to  enter  into  the  consideration  of  the  Bishop  of  Win* 
Chester* s  case,  and  Uie  other  cases  turning  either  upon  the  unity  of  possession, 
or  upon  the  question  whether  the  exemption  continued  when  the*  lands  were 
not  in  propriis  mawhus.  '  It  was  argued,  that  as  it  was  more  beneficial  to  the 
spiritual  bodies  to  lease  their  lands  tithe-free,  they  would  derive  similar  benefit 
firom  being  able  to  sell  them  with  that  privil^e,  but  observe  what  mischiefs 
that  would  let  in;  they  might  become  utterly  impoverished  by  the  sale  of  all 
their  possessions.  Cowley  v*  Keys  (1),  and  the  other  cases  prove,  that  if  the 
lands  be  leased*  the  privilege  of  order  is  suspended;  but  if  it  be  absolutely 
parted  with  it  is  lost.  The  analogy  subsists  with  respect  to  the  crown;  it  has 
the  privilege  of  (Hrescribing,  but  in  the  hands  of  its  grantee  the  lands  became 
liable  of  course ;  the  courts  do  not  presume  that  there  was  an^  durable  ex-* 
emptioni  but  refer  it  to  privilege  only,  which  by  the  alienation  is  ffone. 

With  all  spiritual  bodies,  the  privilege  ceases  when  the  body  is  dissolved. 
In  the  case  of  the  Dsan  and  Canons  of  Windsor  (£),  where  "  a  prescription 
was  shewn. of  a  discharge  of  tithes  in  an  abbot,  prior,  and  convent,  4md  that 
the  corporation  was  afterwards  dissolved,  because  all  the  monks  died,  and  the 
abbot  also;  and  it  wasbolden  by  the  court,  that  he  who  is  now  owner  of  it, 
and  heldeth  the  lands,  shall  pay  tithes,  for  a  layman  cannot  prescribe  in  nan 
decimando;  and  the  prescription  coadnues  no  longer  than  the  land  continued 
in  the  abbot  and  convent's  hands."  This  is  precisely  in  point.  In  Degge's 
Parson's  CounseUor,  p.. 332,  it  is  laid  down  that  if  lands  belonging  to  any  of 
the  lesser  monasteries,  and  discharged  by  order,  had  been  granted  by  the  king 
to  one  of  the  greater  nu>nasteries,  thev  would  not  retain  the  exemption,  the  right 
to  tithe  reverting  to  the  parson  immediately  upon  the  dissolution ;  and  the  greater 
monastery  would  not,,  therefore,  hold  them  discharged.  There  is  a  case  of 
Bolls  V.  jftkinson  (3),  where  the  Abbot  of  Abingdon  being  seized  of  lands 
discharged  by  prescription,  granted  it  to  All  Souls  College.  It  was  held  that 
the  jdischarge  was  gone,  for  it  could  not  be  intended  to  be  a  real-composition, 
not.beii^  j^eaded  or  ibuad  to  be  so,  but  that  it  was  a  mere  prescription,  and 
perfAt^  to  the  abbot,  and  did  not  run  with  the  land. 

Upoi^  .these  principles  and  authorities  the  defence  is  completely  negatived ; 
and  if  tl^ere  were  any  doubt  remaining,  I  think  the  way  in  which  it  is  pleaded 
is  not  sulBcient.  In  general  it  is  enough  to  say  that  at  the  time  of  the  disso  • 
Itttion  the  abbey  held  it  discharged  by  some  mode  or  other :  but  here  the  pre^ 
scription  should  have  been  pleaded  in  the  monastery  of  St.  Stephen  of  Caen ; 
for  .as  the  case  is  circumstanced,  the  right  is  derived  from  that  monastery,  and 
not  from  that  of  Christ-Church.  You  should  say  that  tlie  monastery  of  St. 
Steph^ .  had  the  immemorial  exemption,  which  subsisted  imperishal^ly  tiU  the 
dissolution. .  Th^  should  have  been  put  npon  tlie  record.  You  cannot  take 
the  par]^  .biy^^ufprii^;,,  the. specific  title  that  is  laid  must  be  proved.  You  are 
not.^t  iiber^.  upp^.this  statement  to  engraft  a  new  ease,  admitting  that  Christ 
Church,w9^  np^imn^emoriidly  assessed,  and  claiming  the  exemption  by  virtue 
of  tb^  .po^a^sion  of  another  religipiis  body. 

.     .     We 

(1)  Potf,  Add.  (S)  Godbolt,  311;  Amis,  vol.  1,  ^  SSO. 

(8)  1  Levins,  185.     1  Sid  320. 
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1821.  We  may  ako  obtev¥e»  that  it  is  not  very  probable  that  there  is  really  htxj 

FAOB  sucii  exemption.  The  grants  comprise,  besides  these  woods,  other  landa^ 
WU.80N.  meadows,  and  pastures,  all  of  which  have  gone  together.  The  woods,  it  is 
said,  are  now  exempt,  while  all  the  rest,  the  more  yaluable  parts  of  the  pro- 
perty, are  liable.  This  would  be  a  singular  exemption.  AH  the  property 
passed  by  the  same  grants,  and  by  the  same  words ;  then  if  there  had  been 
this  qualified  exemption,  would  not  the  grants  have  mentioned^  wkfa  respect  to 
the  woods,  that  they  were  not  titheable? 

In  addition  to  this,  there  is  a  case  of  PenfM-x:  Cfroome  directly  in  point; 
it  is  not  reported,  but  I  have  procured  my  own  brief  in  it,  and  the  short- 
hand writer's  note  of  the  judgment.  It  was  a  suit,  by  a  vicar,  in  the  Exche- 
quer. At  first  Mr.  HoUifU  the  very  experienced  counsel  who  defended  it,  set 
up  a  defence  under  Sion  Abbey,  as  one  of  the  greater  monasteries.  On  the 
part  of  the  plaintiff,  we  were  able  to  negative  that  ground  of  defence,  by  shew- 
ing that  Sion  Abbey  did  not  exist  from  time  immemorial.  A  very  ingenious 
endeavour  was  then  made  to  set  up,  in  express  terms,  the  same  defence  that 
is  made  here ;  they  pleaded  that  the  lands  in  question  belonged  to  the  abbey 
of  Fiscamp,  in  Normandy,  one  of  the  alien  priories,  and  were  held  by  them 
exempt  from  tithes;  and  that,  coming  totlie  crown  by  the  stat.  2  Hen.  4,  they 
were  granted  to  Sion  Abbey,  without  any  intermediate  possession  by  lajrmen* 
A  question  was  made,  whether  the  defendant  had  su£Qciently  identified  the 
lands  as  being  part  of  the  possessions  of  the  abbey  of  Fiscamp.  Some  evi- 
dence oi  it  was  produced  from  Domesday-book,  and  there  was  reason 
to  believe  that  they  might  be  able  to  establish  it  by  some  inquisitions.  The 
.  court  was  divided  in  opinion ;  the  Lord  Chief  Baron  and  Mr.  Baron  Thomp- 
son giving  judgment  for  the  plaintiff,  Mr.  Baron  Graham  differing  from 
them :  Mr.  Baron  Hotham  was  absent.  The  defendant  dying,  his  represen- 
tative appealed  to  the  House  of  Lords,  when  the  decree  of  the  Exchequer  was 
affirmed,  excepting  so  far  as  it  directed  an  account  of  the  tithe  of  wood,  as  to 
which  an  issue  was  directed.  The  reason  of  that  was,  that  the  land  was  stated 
to  be  in  the  weald  of  Sussex ;  the  great  question  was  the  tithe  of  hay.  I  had 
a  recollection  of  it,  and  was  gratified  to  find,  on  receiving  the  papers  this  even- 
ings that  it  entirely  coincides  with  the  views  I  had  formed  (1). 

Reg.  Lib.  B.  1 820.  M.  1 1 75. 

(3)  See  PenfM  ▼.  Groomet  ^nte,  i>.  536. 

Jan,  26M.  tt  1  &  2  Geo.  4.  1821.    Scacc. 

Robinson  v.  fFilliamson.  Clerk.    TO  Price,  136.1 

Onaniiniedi-     «~-TTT.ri  -i  -,-  ii       i  •        •         i.    » 

rected  to  try  a     ^J^rllo  was  an  issue  m  a  tithe  cause,  directed  by  the  court  to  inquire  of  the 

modus,  A  lessee  -■-  fact,  whether  the  money-payments,  set  up  as  moduses  by  the  plaintiff's 
of  Ae  vicar,  dii-  answer,  for  the  tithe  of  grass,  whether  mown  and  made  into  hay,  or  eaten  by 
tace^of  the^Mo!'  ^^J^en  cattle,  covered  the  tithe  of  agistment  as  well  as  hay  in  the  townships  of 
dtu,  may  be  ex-  Winton  and  Naitby.  . 

amined  on  the         It  was  tried  before  Mr.  Baron  Wood,  at  the  summer  assizes  for  the  county 
part  of  the  vicar,  of  Westmoreland,  in  the  year  1819,  when  the  jury,  under  the  directions  of  the 
vioiMlyrc^*^  d  ^^^'^^^  ju^gGf  found  a  verdict  for  the  plaintiff  on  the  first  issue,  afiirming^  . 
the  vicar.  ^^^t  there  was  a  custom  that  all  the  occupiers  of  lands  within  the  township 

The  right  of  of  Winton,  paid  I5s,  in  lieu  of  the  tithe  of  grass,  whether,  &c.  And  as  to  the 
a  lessee,  by  pa-  other  township,  they  found  that  the  modus  of  3*.  6W.  set  up  for  Naitby, 
but  wTi  ?  rt  ^^^^''^d  ^^^  '^^  township,  except  that  part  of  Wharton  demesne  which  lay  in 
title  in  equity      Aat  township.  Scorlettf 

through  the  tithe-owner,  a«  being  binding  on  his  conscience.  The  lessee  has  no  direct  right  against  the  oocii^ier,  be- 
tween whom  and  him  there  is  no  privity ;  and  can  only  derive  from  the  lease  an  equitable  right  to  sue  in  the  name  of 
the  person  having  the  legal  title  to  the  tithe,  which  a  court  of  equity  would  compel  the  tithe-owner  to  permit  him  to 
use ;  and  therefore,  his  releasing  the  owner  of  the  tithe,  destroys  his  interest,  and  restores  his  oompetedcy  as  a 
witness  on  behalf  of  such  owner. 

A  new  trial  granted,  on  the  ground  that  the  evidence  of  such  a  witness  was  improperly  rejected. 

A  verdict  will  not.be  entered  for  either  party,  founded  on  an  apparent  inconsistency  in  the  terms  of  it,  in  the  case 
of  an  issue  directed  by  the  court  to  try  a  fiict ;  because  it  would  be  useless,  considering  the  object  of  such  trials : 
and  the  court,  in  the  ultimate  disposal  of  the  sul^eet  matter  of  the  suit,  may  correct  anysudi  inconsistency  if  there 
be  occasion. 


tr. 

WILLIAMSON. 
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*    Searlettj  in  MkhaeivMs  term,  1819,  obtained  a  rule,  to  shew  cause  why        1821. 
there  should  not  be  a  new  trial,  on  the  ground  of  the  rejection  of  a  material      kobinson 
witness  for  the  defendant,  and  a  misdirection  with  respect  to  the  weight  of  the 
evidence  on  either  side,  which  had  been  stated  to  the  jury  to  be  in  favour  of 
the  plaintiff. 

It  was  stated,  on  moving  for  the  rule,  that  there  was  a  previous  arrange* 
ment  between  the  parties,  ^at  no  wimess  on  either  side  should  be  objected  to, 
who  might  be  rendered  competent  by  a  release.  The  defendant  called  a  wit* 
ness,  whose  name  was  Cieasby  ;  and  it  was  objected  by  the  counsel  for  the 
plaintiff,  that  his  evidence  could  not  be  received,  on  the  gp-ound  of  his  having 
an  interest  in  the  question  at  issue ;  because  he  was  lessee  of  all  the  tithes 
within  the  township  of  Winton,  which  could  not  be  removed  by  his  releasing 
the  vicar  :  and  that  he  could  not  release  the  parishioners  between  whom  and 
him  there  was  no  privity ;  for  his  interest  being  created  by  parol,  he  had,  in 
efiect,  no  direct  legal  right  to  recover  the  tithes  from  them,  but  only  a  right 
in  equity,  on  which  a  bill  might  be  filed  by  him  against  the  vicar,  and  the 
court  would  order  the  vicar  to  allow  the  lessee  to  sue  the  parishioners  in  his 
name.  To  that  it  was  answered,  that  the  release  to  the  vicar  would  be  an 
answer  in  equity  to  such  a  bill ;  but  the  learned  judge  rejected  the  evidence, 
OQ  the  objection  taken. 

It  was  also  insisted,  that  the  parol  evidence  given  of  payment  of  the  15^., 
without  any  proof,  except  that  of  reputation,  that  it  was  paid  and  accepted  as 
a  modus  for  grass,  not  only  mown  and  made  into  hay,  but  eaten  by  barren 
cattle,  was  not  sufficient,  when  opposed  to  the  documentary  evidence  put  in 
on  the  part  of  the  defendant,  and  which  was  inconsistent  with  the  extent  of 
such  a  modus,  in  respect  of  the  tithe  of  agistment  said  ^to  be  covered  by  it, 
particularly  the  ecclesiastical  survey  of  the  26  of  Henry  VIIL,  which  men- 
tioned no  such  modtu  as  covering  agistment :  and  all  the  written  documents 
confined  the  prescription  to  hay  tithes.  If  the  testimony  of  Cieasby  had  been 
admitted  on  the  part  of  the  defendant,  he  would  have  proved  that  many  occu- 
piers in  the  parish  had  paid  what  was  caUed  an  improvement  hay  tithe,  pay- 
ments for  which  were  shewn  to(l)  have  been  noticed  in  a  book  of  a  former 
vicar,  which  was  produced  in  evidence. 

The  court  granted  a  rule  to  shew  cause,  and  now 

Mr.  Baron  Wood  reported  that  he  had  considered  the  objection  taken  on 
die  trial  good ;  and  that  he  had  accordingly  rgected  the  testimony  of  the  wit- 
ness on  that  ground.  His  lordship  also  stated,  that  he  had  dissented  from  the 
doctrine  said  to  have  been  founded  on  the  opinion  of  Lord  Ellenborouoh,  that 
evidence  of  reputation  in  such  matters  was  of  but  little  weight ;  and  that  he 
had  declared  that  he  was  of  a  contrary  opinion,  considering  it  entitled  to  great 
respect ; — that  the  ecclesiastical  survey  omitting  to  make  mention  of  the  modus 
for  the  tithe  of  hay,  did  not  operate  in  any  degree  as  negative  evidence,  that 
no  such  modus  existed ;  for  as  that  survey  did  not  take  notice  of  moduses, 
nothing  was  to  be  inferred  from  its  not  being  found  to  be  stated  there  ; — that 
s&  to  the  evidence  of  render  of  improvement  hay  tithe,  he  had  made  the  ob- 
vious remark  to  the  jury,  that  it  was  extraordinary  that  no  evidence  should  be 
given  of  its  having  been  rendered  for  so  many  years,  nor  until  the  time  to 
which  their  first  proof  of  its  payment  related  ;  and  he  had  accounted  for  it 
by  suggesting  to  them  that  it  might  have  been  paid  for  land  taken  from  corn 
tfllage  and  converted  into  pasture,  and  that  if  that  were  the  case,  it  would  be 
covered  by  the  modus^  which  affected  as  well  the  newly  enclosed  lands  as  the 
old ; — that  the  entries  in  the  vicar's  books  which  were  given  in  evidence,  were 
in  all  cases  liable,  at  least  to  a  suspicion,  which  could  not  attach  to  receipts, 
because  the  former  were  made  by  and  remained  in  the  power  of  the  party 
himself;  whilst  the  latter  were  made  by  the  persons  against  whom  they  were 

*°  ^  »«"*•  Fonblanque, 

(1)  With  respect  to  the  finding  of  the  jury  ject  of  the  inquiry,  a  verdict  for  the  defisndanty 
at  to  the  other  township,  it  was  contended  that  and  that  it  ought  therefore  to  have  been  lo 
that  wat  in  eflfect,  regard  being  had  to  the  ob-      entered. 
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-  Fanblan^f  HtUlock^  Seijeuity  Boteler^  and  PatkCf  sbewed'cttite.  Thejr 
insisted  upon  the  objection  which  hud  been  taken,  on  the  trial*  and  contended 
that  it  was  insuperable ; — contending  that  the  witness  could  not  divest  hipiself 
of  the  interest  which  he  had  in  the  result  of  the  issue  by  rdeasing  the  vicar* 
It  was  also  objected,  that  if  with  respect  to  the  party,  a  release  would  have  been 
sufficient,  there  would  arise  another  question  on  the  efiect  of  such  an  instru- 
ment, with  regard  to  the  sulyect-matter  of  it ;  for  they  submitted  that  an 
ordinary  release  would  not  discharge  the  vicar,  and  that  the  lessee  ought  for 
the  purpose  of  destroying  his  right  to  have  executed  a  grant  to  the  vicar. 

[The  Lord  Chief  Baron. — If  he  pays  rent  to  the  vicar,  he  has  a  right  to  sue 
the  occupier  in  the  vicar's  name,  and  he  can  only  sue  in  the  vicar's  name* 
If  he  release  the  vicar,  then  there  would  surely  be  an  end  of  his  interest  He 
could  have  no  claim  gainst  the  occupier,  but  by  virtue  of  his  engagement 
with  the  vicar. 

Graham,  Baron. — There  is  no  privity  between  the  lessee  and  the  occupiers* 
The  lease,  can  only  have  operation  through  the  medium  of  equity,  as  beii^ 
binding  on  the  conscience  of  the  vicar,  who  has  transCerred  his  interest  in  con- 
sideration of  receiving  rent.] 

It  was  however  submitted,  that  the  lessee  might  proceed  in  equity  by  bill 
in  his  own  name  against  the  occupiers,  on  the  right  conferred  by  the  leaae 
from  the  vicar  ;  and  therefore,  to  become  a  competent  witness,  he  ought  to 
have  released  the  occupiers  also.  The  release  of  the  vicar  by  the  lessee^ 
would  operate  on  any  claim  of  the  former  against  the  latter  in  respect  o£  the 
tithes  leased,  but  would  not  discharge  the  occupier,  or  destroy  his  liability,  if 
sued  by  the  lessee  in  the  name  of  the  vicar,  or  even  in  his  own  name. 

The  Lord  Chief  Baron. — Is  there  any  authority  for  that  ?  It  is  quite  new 
to  me,  and  I  have  not  the  least  doubt  that  a  suit  instituted  in  the  name  of  the 
lessee,  could  not  be  maintained.  I  am  sure  there  never  was  an  instance  of 
such  a  bill. 

Graham,  Baron. — The  vicar's  lease  can  only  give  the  lessee  a  right  to  use 
the  vicar's  name  in  proceeding  against  the  persons  occupying  lands  producing 
titheable  matters  to  recover  the  tithes. 
The  court,  therefore,  without  requiring  the  defendant's  counsel  to  reply. 

Rule  absolute* 

On  the  other  part  of  the  application  the  court  observed*  that  the  taking  a 
verdict  as  to  Naithy  would  not  serve  the  defendant's  cause ;  because  there 
would  be  nothing  in  a  mere  verdict,  in  such  a  case,  conclusive  on  the  par^ 
against  whom  it  was  framed  in  form  ;  and  any  inaccuracy  in  taking  the  ver- 
dict not  affecting  the  finding  of  the  jury  as  to  tlie  fact  directed  to  be  inquired 
of,  or  fairly  determining  the  question  at  issue,  might  be  corrected  ultimately 
by  the  court,  if  there  should  be  occasion. 


F9h.  ilih. 

In  a  defence  of 
a  wutdui  for  the 
produce  of  an 
andent  &rm,  it 
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StuarU  Clerk,  v*  GreenaU  and  Others.    [9  Price,  106.] 

THE  defences  set  up  to  this  biU,  filed  by  the  rector  of  Grappeahall  (Cheshire), 
for  an  account  of  all  tithes,  except  com  and  grain,  were  as  follows : 

A 

is  indispensably  necessary  to  shew  by  evidence  that  the  farm  is  andent 
^  Producing  a  map  of  the  lands  of  which  the  fiurm  was  stated  to  consist,  and  proving  the  accuracy  of  the  descrip- 
tion of  the  lands  iiv.tlie  map,  as  compared  with  them  about  eighteen  years  before  (with  reference  to  the  time  of 
commencing  the  suit)  is  no  proof  of  such  fiifm  being  andent,  nor  suffident  even  to  raise  such  a  presumption  that  it 
may  be  capable  of  Airther  proof,  as  to  furnish  ground  for  giving  an  opportunity  of  establishing  it  by  an  iasae.  ' 

The  omission,  in  the  earliest  tvfo  or  three  of  a  fseries  of  old  terriers,  of  any  notice  of  money  paymantt  set  np  as 
modutet,  does  not  destroy  the  evidence  of  the  existence  of  the  moduses  arising  from  the  subsequent  terrien,  wfaidi 
do  nodce  them  : — nor  even  a  variance  in  the  amount  of  one  of  the  sums,  and  a  qualification  of  the  payment  of  it 
occurring  in  one  of  thera^ — where  the  payments  relied  on  are  supported  by  the  testimony  of  witnesses,  who  prove 
that  such  payments  have  been  in  &ct  made  accordingly  ;  and  modtue*  of  id,  for  a  colt — Id.  for  a  barren  cow 
agisted,-— and  l^d  for  cow  and  calf  or  calving  cow,  are  therefore  sent  to  a  trial  at  law  on  such  conflicting  evidence. 

Where  a  modus  is  pitaded  for  a  particular  description]  of  lands,  it  must  be  alleged  in  the  answer,  that  tfie  de- 
fendants occupy  such  Unds. 
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A  custom  in  the  patish, 'according  to  v^eh  all  vetches  cut  before  the  1 2th 
of  Aitgust,  ff«ye  e^hsMefed  as  h«y,  mi  all'eut  j^«r'that  day  were  considered 
as  com;  '     -'''  •«•-.     ^  t  ■  '  - 

A  *»i(aft»  of  lsi4d.  art  acre  for  e%'ery  Cheshire  acre  (10,340  square  yards) 
of  tettfamd  of  highland  meadowing  witliin  the  parish,  in  lien  of  the  tithe  pf 
hay,  and  ef  vetches  cut  before  tlie  1 2th  of  August. 

For  every  colt  foaled  within  the  parish  or  the  titheable  places  thereof,  4d, 
for  the  tithe  of  audi  colt. 

For  every  barrtti  cow  agisted  in  the  parish,  in  lieu  of  the  tithe  of  agistment 
for  such  cow,  Id,  ' 

•For  every  cow  and  calf,  or  calving  cow,  Hd,  payable  by  the  occupier  of  the 
land,  in  Ueu  of  the  tithte  of  every  such  cow  and  calf. 

For  every  garden,  Irf. ;  for  every  Cheshire  acre  of  potatoes,  8*. :  [aban* 
doned]  and 

A'cuMonI  by  IheocctipTiefrti  of  arable  lands  within  the  parish,  of  rendering 
every  eleveifth '  rider  or  sheaf  of  every  sort  of  com  or  grain>  set  up  in  tlie 
parish^  in  fieu  of-  the  tithes  of  corn  and  grain  ;  and  in  consideration  «of  such 
eleventh  rider  or  sheaf  being  so  accepted,  they  were  bonnd  to  make  and  set 
such  com  and  grain  up  in  riders  and  sheaves  :  [abandoned;]  ^ 

A  ^Oftoi  of  4rf.  for  every  Clieshire  acre  of  low  or  water-meadowing^  in  the 
lands  called  ^fbrpheny  Meadows  :  [abandoned.] 

Ode 'of  the  defendants  alto  set  tip  a  defence  that  he  occupied  the  several 
pieces  Oi^partsels  of  latifd,  in  hJb'aftswer* mentioned  part  of  an  ancient  farm  dnd 
lands,'  call^  Reddish  Hill :  and  that  a  modus  of  90s,  was  payable  for  and  in 
lieu  of  thetitlies  of  hay,  and  all  manner  of  tithes  and  tenths,  usually  denomi* 
nated  small  tithes,  'And  of  Easter  dues.  The  answer  set  forth  the  names  and 
descrrfytious  of  the  closes,  number  of  acres  of  each,  and  boundaries  of  the 
whole  ;  and  it  contained  the  usual  allegations. 

The  evidence  relied  on,  on  the  part  of  the  complainant  in  support  of  his 
case,  as  fert*  as  ft  was  applicable  to  the  points  determined,  were  a  number  of 
terrie#9  of  considerable  length  and  detail.  The  fh^t  was  dated  in  August, 
166;J,  and  was  produced  from  the  bishop's  register.  It  was  there  stated, — 
"  We  have  but  two  towns  in  this  parish,  viz.  Grappenliall  and  Latchforde ; 
and  all  the  tithes,  prandial  and  personal,  of  and  within  the  said  two  towns, 
have  anciently,  and  still  do,  belong  to  the  parson,  without  any  prescription.*' 
It  then  enumerated  the  parsohage-house,  and  glebe,  &c.  8cc.  It  was  signed 
by  three  surveyors  and  four  churchwardens.  The'hext  was  dated  4th  May, 
1691  ;  and' it -stated,  as  the  property  of  the  reglory,  (after  the  buildings,  and 
glebe,  l^c.)**  together  with  the  tithe  of  all  corn  and  hay,  with  all  other  petty 
tithes  throughout  the  parish."  That  was  signed  by  two  churchwardens  only. 
Other  evidence  was  brought  forward,  which  did  not  affect  the  points.  ' 

On  the  part  of  the  defendants,  the  following  terriers  werrr  put  in.  The 
first  was  dated  2d  July,  1G96,  and  .stated,  there  are  no  lands  or  estates  tithe 
free  in  this  parish.  A  composition  r^nt  of  SOs,  per  annum  is  payable  by  the 
owners  of  the  Hall  of  Reddish  to  the  rector,  in  lieu  of  their  tithe-hay,  small 
tithes,  and  Easter  dues.  Every  eleventh  rider  of  any  sort  of  corn  dt*  grain 
growing  or  set  up  in  the  parish,  belongeth  to  the  rector.  Foi  ^ithe-hay  of  all 
buttlsmd  meadowing  in  the  parish,  l&d.  an  acre  is  doe.  And  for  dU  ancient 
and  low  meadowing,  tithe  is  payable  according  to  custom.  For  tiche-hcrbage, 
every  out-parishioner  is  to  pay  1*.  in  the  pound  to  the  rector,  for  what  ground 
he  farmeth  in  the  parish  :  for  every  colt  that  falletli  in  the  parish,  4cf.  is  due  : 
for  every  iuiln,  2u  E^e^y  seventh  lamby.  Heect^  pig,  and  goose,  is  due. 
Tithe-iU^  and  liemp,  is  paid  in  kind."-  Signed  by  the  rotator  ami  two 
churchwardens.  Another,  dated  in  May;  1709,  was  much  to  the  same  effect, 
except  th'at  it  slated  that  for  low  and  water  meadowing,  different  rates  were 
paki  according  to  custom,  and  ^'  calf"  was  added  to  the  former  s^tiT.ient  of 
"  every  seventh  lamb,"  &c.  It  added  also,  **  for  every  barren  cow,  1  d, ;  for  evfry 
cow.  and  calf  und'^r  seven,  Ic/."  signed  by  the  rector  and  two  churchwardens. 
The  nex^  \ms  date€yal7^3;  wherein  it  was  stated,  "  For  every  barren  cow, 
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181SL        Id*  is  due.     Foc  cow  and  calf  Hd.  is  paid."     Two  subsequeiit  terriera  also 

aTUAE^       noticed  those  money-payments  ; — ^both  signed  by  the  rector.  i 

There  were  also  witnesses  examined,  who  proved  the  payment  of  those  8uma4 

The  other  evidence  relating  to  the  defence  of  the  modus  for  the  ancient 
farm  is  very  minutely  and  accurately  stated  by  the  Lord  Chief  Baron,  who 
comments  upon  it  in  the  course  of  his  judgment  (1). 

Clarkt  and  Boteler  were  of  counsel  for  the  plaintiff;  and 

Jervis,  Martin^  and  Wyatt^  for  the  defendants. 

The  argument  being  concluded,  the  cause  was  adjourned  for  judgments 

The  Lord  Chief  Baron  now  delivered  judgment. 

[Having  stated  the  claim  and  the  defences  of  moduses^  and  observed,  that 
the  plaintiff  must  have  a  decree  for  an  account  oi  the  tithe  of  the  titheable 
matters,  not  alleged  to  be  covered  by  the  moduses,  and  of  those  in  respect  of 
which  the  defence  of  money-payments  had  been  abandoned.]    The  defence 
set  up  by  Langshaw  is  a  farm  modusj  for  the  lands  in  his  occupation,  which 
are  said  to  be  part  of  an  ancient  farm  called  Reddish  Hall.     [His  lordship 
stated  the  terms  and  allegations  of  that  defence,  as  insisted  on  in  the  answer.] 
I  am  of  opinion,  that  the  answer  describes  the  lands  said  to  be  covered  by  the 
moduses  in  a  sufficient  manner,  and  with  the  necessary  precision.     The  ques* 
tion,  therefore,  is,  whether  the  evidence  supports  them.     For  that  purpose  it 
is  a  sine  qud  non,  that  the  defendant  should  shew  it  to  be  an  ancient  farm* 
Now  to  prove  that  most  material  and  indispensable  quality,  no  witness  is 
examined  but  William  Darhngton ;  for  all  the  depositions  which   go  to  shew 
that  30^.  has  always  been  paid  by  the  tenant  of  Reddish  Hall,  do  not  at  ail 
prove  it  to  have  been  an  ancient  farm :  and  if  they  did,  they  do  not  prove  that 
this  farm  particularly  described  in  the  -answer,  is  the  ancient  farm  in  respect 
of  which  it  was  payahle.     William  Darlington  is  the  agent  of  Mr.  Barry.    He 
states,  that  he  has  known  the  parish  and  the  farm  called  Reddish  Hall,  for 
sixteen  or  seventeen  years  past ;  that  he  has  looked  at  the  parchment  purport* 
ing  to  be  a  map  or  plan  of  Reddish  Hall  and  of  other  estates  late  of  the 
honourable  Richard  Barry,  deceased,  and  then  belonging  to  Mr.  Barry  :  and 
he  describes  it  as  being  a  correct  map  of  the  closes  contained  in  it,  and  that 
the  description  of  such  closes  and  their  boundaries  corresponds  with  the  lands 
mapped ;  and  that  by  means  of  the  map,  and  an  accompanying  book  of  refer* 
ence,  he  is  able  to  state  of  what  fields  the  farm  consists,  and  the  number  of 
acres  and  boundaries  of  each :  and  he  does  so.     Afterwards  he  says  that  the 
said  farm  lies  in  several  parts  and  parcels  (and  they  are  numerous)  detached 
from  each  other.     He  then  states,  that  he  knows  of  his  own  knowledge,  that 
the  estate  called  Reddish  Hall,  did,  from  the  year  1803  to  1806,  consist  of 
the  same  fields  or  parcels  of  land  as  before  mentioned  and  described.     On 
inspecting  the  map  itself,  when  produced,  it  appears  to  be  not  a  map  of  Red- 
dish Hall,  but  of  an  estate  of  Mr.  Barry.     There  is  nothing  to  mark  it  as 
being  what  it  is  described  to  be,  a  map  of  any  particular  farm.     A  great 
number  of  closes  are  described,  but  without  connexion :  and  there  is  not  a 
house  upon  the  whole.     It  wants  the  usual  order  and  regularity  of  a  farm* 
It  might  be  indeed  well  doubted,  as  was  properly  observed  by  the  plaintiff's 
counsel,  whether  this  map  produced  can  be  considered  as  the  identical  map 
spoken  of  by  Darlington  in  his  deposition,  and  as  describing  the  farm  which 
he  says  he  knew  in  1803,  or  that  it  was  then  compared  by  him  with  the  farm: 
and  this  map  describes  other  property,  and  purports  to  bear  date  in  1776. 
As  that,  however,  may  be  the  effect  of  accidental  omission,  or  of  mistake  in 
taking  the  depositions,  I  should,  if  it  were  necessary,  give  the  defendants  an 
opportunity  of  supplying  that  defect  in  the  evidence,  by  permitting  them  to 
exhibit  an  interrogatory  for  that  purpose.     I  will  then  presume,  that  he  would 
specify  this  map  as  being  the  one  he  intended  to  identify.     What  would  it 
amount  to  ?     It  comes  merely  to  this.— The  map  would  be  evidence  of  the 
siti^tioi^,  extent,  and  boundaries  of  a  certain  &rm,  or  at  least  of  the  names  of 

certain 

(1)  The  evidence  to  prove  the  ciutoia  laid  .  merely  ef  the  assertion  of  one  wHness,  of  there 
aa.to  the  vetchet,  was  so  slight  that  it  was  being  such  a  custom  in  the  parish  whflsthe 
hardly  noticed  in  the  Judgment    It  consisted      vru  an  occupier  there. 
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ooftain  pSeOM  of  bind,  a»  they  were  kno^n  at  that  time,  if  proved*  to  have  been  1821. 
then  compared  with  the  land ;  but  that  would  not  shew  that  such  lands  were  stuart 
ancient.  Further  than  1803  this  map  is  not  traced:  it  was  then  found,  the 
same  witness  says,  in  the  steward's  room  at  Marbury  Hall.  The  same  ob- 
servations apply  to  the  book  of  references.  That  contains  the  names  of  the 
fields  and  the  number  of  acres,  and  agrees  with  the  map.  To  that  extent, 
therefore,  it  may  be  evidence,  but  no  further.  The  book,  like  the  map,  was 
first  found  in  1805,  and  in  the  same  place.  No  one  knows  where  it  came 
firom  before,  or  how  it  got  there,  or  in  what  custody  it  had  previously  been. 
The  book,  however,  if  map  and  book  are  evidence  at  all,  do  not  carry  it  fur- 
ther than  180S.  They  prove,  that  at  that  time  these  lands  were  of  the  same' 
description  as  they  are  now.  That  is  nothing  like  what  would  be  sufHcicnt 
to  raise  an  idea  of  ancient  time  ;  and  if  I  were  in  such  a  case  to  direct  an 
inquiry  whether  this  were  an  ancient  farm,  I  must  do 'so  on  a  tenancy  formed 
upon  a  holding  of  the  last  year.  I  consider,  therefore,  that  there  is  not  the 
least  evidence  offered  of  this  being  an  ancient  farm.  ^  Consequently,  tlie 
modus,  although  well  pleaded,  is  gone  ;  not  being  supported  by  proof.  There 
must,  therefore,  be  an  account  decreed  of  the  tithes  alleged  to  be  covered  by 
the  modus  set  up  for  the  ancient  farm. 

The  other ,  defendants  set  up  various  parochial  moduses  [stating  them]. 
They,  however,  abandoned  them  all  without  argument,  except  those  for  the 
buttland  meadowing,  for  colts,  for  barren  cows,  and  for  cows  and  calves,  or 
calving  cows.  I  am  not  aware  of  any  material  objection  to  either  of  those 
moduses  as  laid,  either  as  to  the  manner  of  pleading  them,  or  the  amount, 
except  as  to  the  buttland  or  upland  meadowing.  It  is  not,  however,  stated 
in  the  pleadings,  that  the  defendants  have,  any  of  them,  any  buttland  or  up- 
land meadowing  in  their  occupation.  There  is,  therefore,  an  end  of  that 
modus,  and  consequently  there  must  be  an  account  decreed  of  the  tithe  of  hay 
generally. 

The  other  moduses  will  depend  on  the  evidence,  and  it  lies  on  the  de- 
fendants to  prove  them.  As  to  the  modus  for  colt,  there  is  no  proof  certainly 
of  that  tithe  having  ever  been  paid  in  kind.  The  principal  objection  to  it 
arises  on  the  terriers  of  August,  1668,  and  May,  1691 ;  and  it  was  urged  that 
no  money-payment  qua  prescription,  could  have  been  in  contemplation  then, 
because  it  was  expressly  stated  in  the  first  of  those  terriers,  that  there  was  no 
prescription  existing  in  the  parish  ;  and  in  the  second,  that  all  petty  tithes  were 
due.  It  was  argued,  that  those  terriers  were ,  but  slight  evidence  for  the 
rector,  because  not  signed  by  liim.  I  am  completely  at  a  loss  to  know  on 
wliat  ground  that  argument  can  be  supported.  I  consider  it  to  be  quite  the 
contrary.  The  terriers  are  so  far  evidence  in  his  favour,  beyond  all  doubt ; 
but  when  I  also  see  that  the  payment  is  noticed  terrier  after  terrier  in  all  the 
subsequent  terriers,  beginning  with  that  of  1696  ;  and  find  that  payment  is 
actually  made  according  to  the  tenor  of  them,  I  cannot  say  that  the  effect  of 
the  two  former  terriers  are  sufiicient  to  overcome  that  evidence.  There  must, 
therefore,  be  an  issue  upon  that  modus,  if  the  rector  chooses  to  take  it. 

The  next  modus  is  \d,  for  every  barren  cow.  The  three  earliest  terriers 
do  not  notice  that  payment,  and  on  that  fact  a  similar  objection  was  made. 
The  first  terrier  which  mentions  it  is  that  of  1 709  :  and  that,  upwards  of 
one  hundred  years  ago,  states  that  \d,  is  due  for  every  barren  cow  ;  and  it  is 
signed  by  the  rectors.  It  is  also  noticed  in  the  subsequent  terriers,  and  it  is 
supported  byproof  of  payment.  I  cannot  but  consider  that  there  is  sufficient 
evidence  to  entitle  the  occupiers  to  an  issue  on  that  payment  also. 

The  last  is  the  Zkd.  for  cow  and  calf.  That  payment  too  is  excluded  from 
the  three  first  terriers.  In  the  first  terrier  in  which  it  is  introduced,  1709,  it 
is  stated,  that  \d.  is  paid  for  cow  and  calf,  and  with  this  qualification,  *'  under 
seven."  That  speaks  clearly  of  a  different  sum  ;  and  the  qualification  makes 
the  payment  still  more  inconsistent  with  that  stated  in  the  answer.  In  the 
terrier  of  1753,  the  payment  is  stated  as  laid,  \hd.  for  cow  and  calf,  without 
the  qualification.  The  subsequent  terriers  ako  notice  it,  and  they  are  signed 
by  the  rector*     They  sre  very  weak  evidence  certainly ;  but  being  supported 
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1 8S 1 .         by  the  evidence  of  pa3nir)ent  furnished  by  the  deposition!,  it  is  altogether  soffit 
STUART        cient  to  prevent  my  giving  the  rector  a  decree  without  further  inquiry  ;  and 
therefore  tfiere  must  be  an  issue  on  that  payment  also. 

The  custom  respecting  the  vetches  is  not  noticed  in  any  of  the  terriers, 
although  it  would  necessarily  affect  the  parochial  moduses :  and  the  other 
evidence  of  it  is  so  slight  that  I  can  pay  no  attention  to  it.  There  must,  there- 
fore, be  an  account  decreed  of  vetches. 

[The  tithe  of  milk  being  mentioned  as  not  having  been  as  yet  disposed 

of—] 

His  lordship  said,  that  he  considered  die  payment  for  cow  and  calf,  or  a 
calving  cow,  would  cover  the  tithe  of  milk  of  cows  calving  within  the  pariah  ; 
but  he  observed,  that  the  issue  should  be  confined  accordingly  to  cows  having 
calves  within  the  parish. 

Minutes  of  decree. — ^Account  of  tithes  affected  to  be  covered  by  the  sup- 
posed farm  modtu. 
Account  of  tithe  of  hay  generally,  and  vetches  ;  and  of  all  other  matters 
claimed  by  the  bill,  and  which  the  defendants  admit  to  have  had,  except 
what  may  be  covered  by  the  moduses^  as  to  which  issues  are  directed— 
with  costs. 
Issues  as  to  the  money  payments  of  4 J.  for  a  colt — \d*  for  agistment  of 
ibarren  cow — and  1  \d.  for  calf  and  milk  of  cow  and  calf  [cow  calving} 
n  the  parish. 


Feb.  I2tlu 


H.  I  &  2.  Geo.  4.  1821.    Scacc. 
Markhamj  Esq.  v.  Smythej  Bart,  and  Others.    [9  Price,  163.] 

The  application  "CLINCH,  on  Saturday,  moved  (on  notice)  for  the  plaintiff  in  this  suit  for  an 
by  plaintiff  to  be  J.  account  of  tithes,  that  he  might  be  allowed  to  withdraw  the  replication 
withdraw  Ws  re-  ^^^»  ^^^  amend  the  bill  by  striking  out  the  words  "  agistment,  and  other 
plication  filed,  small  tithes,"  requiring  no  further  answer,  and  undertaking  to  amend  ofBce  copies. 
and  amend  the  The  Lord  Chief  Baron  having  desired  the  affidavit  might  be  read  : — It  waa 
bill,  is  not  a  mo-  submitted,  that  there  having  been  no  order  to  dismiss,  the  application  in  this 
hcanno^^bT  st^g^  of  the  cause(l)  might,  according  to  the  practice,  be  made  as  of  course, 
made  in  this  and  that  it  required  no  affidavit ;  and  a  dictum  in  Fowler's  Exchequer  Prac- 
court,  without  tice  (2)  was  cited  as  an  authority  that  the  plaintiff  may  amend  by  an  order  to 
an  affidavit  withdraw  his  replication  for  that  purpose,  as  a  matter  of  course,  on  payment 
turTindmat!^"  of  the  usual  costs,  (13*.  \\d.)  for  withdrawing  the  replication,  and  ZOs.  for 
rialityofthepro-  amending  the  bill  (3). 

posed  amend-  Whitmarsh  (amicus  curiae)  stated  that  the  practice  was  so,  in  the  court  of 

"*«'>'•  Chancery  ;  upon  which 

byltliWnrout  "^^^  ^^^^  ^^*^^  ^"°"  observed,  that  it  was  not  the  course  of  this  court, 
ofthe  bill  certain  ^^^  ^^^  i^  ^^s  a  very  inconvenient  practice  anywhere.  He  required  an  affi- 
tithes  to  which  davit  to  be  made,  shewing  the  nature  and  materiality  of  tlie  proposed 
the  plaintiff  was  amendment. 

^m^  Mx?of "'  "^^^  motion  was  now  renewed  on  an  affidavit  made  by  the  plaintiff's  clerk 
which  no  ac-  '"^  court.  Stating  that  the  plaintiff  was  lessee  of  the  rectory  of  Waghorn  in 
count  wai  Holderncss,  Yorkshire,  and  entitled  to  the  tithes  of  corn,  hay,  wool,  and  lamb, 

prayed,  allowed,  as  belonging  to  the  rectory — that  in  the  bill,  which  was  filed  for  an  account  of 

those  tithes,  the  plaintiff  was  stated  to  be  entitled  also  to  the  tithe  of  agist- 
ment and  other  small  tithes — and  that  no  account  or  decree  was  prayed  for 
such  last  mentioned  tithes.  The  affidavit  also  stated,  that  it  appeared  from 
certain  terriers  which  the  deponent  had  seen,  that  all  minute  tithes,  except 
lamb,  wool,  and  hay,  belonged  to  the  vicar  of  Waghorn. 

Bicker stcth  opposed  the  motion  on  the  part  of  some  of  the  defendants,  and 
Pemberton,  on  the  behalf  of  others — urging  that  so  material  an  amendment 
ought  not  now  to  be  permitted,  aAer  the  defendants  had  been  put  to  great 
expense  and' pains  to  meet  the  plaintiff's  case  as  stated  by  his  .bill. 

They  objected  also,  that  the  affidavit  did  .not  state  that  the  information,  on 

obtaining 

(1)  The  bill  was  filed  in  Easter  term  last ;  (3)  The  costs,  aoeording  to  Fowler's  Prac* 

the  answer  in  Michaelmas  term ;  and  tb«  re-       tice,  2d  edit  vol.  1,  p.  119,  are  SOs.  SdL  br 

—  plication  in  the  same  term.  withdrawing^  the    replicatioD,    and  Ms.   te 

(3)  Vol  I.  p.  127.  amendinirthe  bilL 
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tsfbtaining  which  the  amehdment  was  discovered  to  be^nccessary,  had  come  to        1821. 
die  party's  knowledge  since  the  replication  had  been  filed ;  and  they  stated      uarkhak 
that  there  had  been  a  rule  to  pass  publication. 

The  Lord  Chief  Baron  said  that  there  was  no  rul^  in  this  court  requiring 
such  a  statement  to  be  introduced  in  the  affidavit ;  and  observed  that  the  rule 
to  pass  publication,  could  not  stand  in  the  way  of  the  defendants,  and  did  not 
put  them  to  any  expense.  His  lordship  also  observed,  that  the  object  of  the 
proposed  amendment  was  fair  and  proper,  and  that  it  might  save  the  expense 
of  going  on  to  a  hearing  ineffectually.  Therefore, — as  the  amendment  did 
not  put  a  new  case  upon  the  record,  but  went  merely  to  confine  and  limit  the 
statement  of  the  extent  of  the  plaintiff^s  title,  which  did  not  affect  the  de- 
fendant's case,  and  would  be  injurious  to  that  of  the  plaintiff*  at  the  hearing — 

he  should  ffive  the  plaintiff*  leave  to  amend.  i^  -i      -i  t 

®  '^  Ordered — as  prayed. 

His  lordship  took  occasion  to  remark,  that  the  opposition  which  had  been 
made  to  the  application,  although  not  sufficient  to  prevail,  fully  proved  the 
impropriety  of  treating  such  motions  as  of  course. 

Sittings  after  H.  '  1  &  2  Geo.  4. 1821.    Scacc.  p^i,,  utK 

Taylor  v.  Cook  and  Radford.     [9  Price,  207.] 

TERVIS  and  Wyatt  moved,  according  to  notice,  on  the  part  of  three  per-  It  is  not  a  ground 
•^  sons  (occHpiers  of  lands  in  the  parish),  who  were  not  parties  to  this  suit  [?'  ""  *'?*o  t'  f 
(for  tithes),  that  the  plaintiff*  (the  rector)  might  be  ordered  not  to  proceed  in  equity  to  re- 
actions  at  law,  which  he  had  commenced  against  them,  for  not  setting  out  the  strain  a  plaintiff 
tithe  of  hay  and  clover,  and  other  prsedial  tithes,  until  the  issues  which  had  '"  '  '^^  ^y  ^^^ 
been  directed  by  the  decree  of  the  court  in  this  cause,  to  try  the  (parochial)  ||lhts**from  ^  ro- 
moduses  laid  in  the  answers  of  the  defendants  should  have  been  tried.  ceedfng  in  ac-  ' 

The  affidavit,  on  the  facts  of  which  the  motion  was  made,  stated  the  suit  tions  brought  by 
and  decree  directing  issues  to  try  the  moduses^  and  tliat  the  decree  had  only  ^i"^  against  pa- 
been  delivered  on  the  2l8t  instant     It  then  stated,  that  the  plain  tiff*  had  "^^^^"''"'t^at 
brought  these  actions  for  not  setting  out  similar  tithes  as  those  which  were  \^x.  fomotsett- 
the  subject  of  the.  issues,  and  that  the  defendants  had  been  informed  by  ing  out  their 
the  plaintiff^s  solicitors,  that  the  causes  were  intended  to  be  tried  in  prefer-  tithes ;  that  the 
ence  to  the  issue,  which  the  plaintiff"  meant  to  keep  back  for  that  purpose.  ^^^  has  dc- 
The  affidavit  concluded,  by  stating  that  the  plaintiff*  had,  before  the  com-  ^^  ^y  ^^  vali- 
mencement  of  this  suit,  summoned  nearly  all  the  parishioners  (twenty-two  in  dity  of  (paro- 
number)  before  two  magistrates,  for  non-payment  of  tithes  ;  upon  which  occa-  c^i&\)  moduset, 
sion  they  entered  into  the  security  required  by  the  statute  (7  and  8  W.  3,  ^*^*^  *"  ^^®  "**" 
s.  8,)  by  joining  in  a  bond  in  the  penalty  of  1000/,  conditioned  to  pay  the  i^ the  articles, 
costs  of  all  actions  and  suits  relating  to  the  modasesin  which  the  plaintiff*  should  in  respect  of  the 
recover  against  any  of  the  occupiers.  tithes  of  which 

On  that  statement  it  was  submitted,  that  the  court  had  jurisdiction  by  vir-^  the  actions  at bw 
tue  of  the  pending  suit,  to  restrain  the  plaintiff*  from  furdier  prosecuting  the  ,nenced. 
actions  at  law :  and  the  present  case  was  assimilated  to  that  of  executors.      Nor  does  the 
against  whom  a  bill  had  been  filed  by  a  creditor,  and  an  account  decreed  ;  in  &ct  of  die  ap- 
which  case  it  was  the  common  course  of  the  court  of  Chancery,  to  restrain  other  "^V^i  ^*'^!li 
creditors  (on  motion)  from  proceeding  at  law  against  the  executors  until  the  in^ 'afbond  to 
account  should  be  taken.  pay  all  costs  of 

It  was  urged,  that  the  parties  on  whose  behalf  this  application  was  made,  suitsand  actioni 
were,  although  not  parties  on  the  record  to  the  suit  in  equity  in  this  court,  so  elating  to  such 
connected  with  it  by  the  eff*ect  of  the  security,  into  which  they  had  entered  [hem  with*Sie*^' 
before  the  magistrates,  as  to  have  a  right  to  call  ibr  the  interference  of  the  suit  in  equity,  bj 
court  to  protect  them  from  unnecessary  litigation  and  expense.  to  entitle  them 

RicHABDS,  Lord  Chief  Baron. — This  is  certainly  a  very  extraordinary  mo-  *°  ^*  interfer- 
tion,  and  such  a  one  as  I  never  before  heard  of.     It  is  quite  clear  that  the  *°^°     * 
court  cannot  proceed  in  the  manner  required,  to  restrain  the  actions  which  the 
clergyman  has  brought  against  occupiers  not  parties  to  the  sui.t.     [His.lord- 
ship  stated  the  circumstances.]    Such  a  case  affords  no  ground  for  th^  appli- 
cation. 
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cation.  Will  it  be  contended,  that  if  the  plaintiff  had  filed  a  bill  against  these 
parties,  they  could  have  effectually  demurred  to  it,  on  the  ground  of  the  decree 
already  obtained  in  this  suit  ?  I  think  tliere  is  no  pretence  for  the  motion^ 
and  therefore  that  it  ought  to  be  refused  with  costs. 

Graham,  Baron. — This  is  an  attempt  to  convert  a  combination  amongst 
the  parishioners  into  a  means  of  depriving  a  party  of  the  right  to  resort  to  his 
legal  remedies. 

Wood  and  Garrow,  Barons,  concurred.  Refused,  with  costs. 

(1)  See  Taylor  v.  Cook,  AnU,  p.  1005. 

Sittings  after  H.  1  &  2  Geo.  4. 1821.    Seacc 
Williamscn  v.  Thompson  and  Others.    [9  Price,  186.] 

rr^HESE  causes  (suits  for  tithes),  of  which  the  nrst  named  was  the  last 
-■-  heard  in  order  of  time,  having  been  for  some  time  before  the  court, 
were  now  severally  determined.  The  suits  were  instituted  by  the  same 
plaintiff,  as  vicar  of  the  parish  and  parish-church  of  Kirkby  Stephen  (West- 
moreland), against  various  occupiers  of  lands  and  lay-impropriators,  in  each 
of  the  eleven  townships  of  which  the  parish  consisted — viz.  Kirkby  Stephen, 
Soulby,  Smardale,  Hartley,  Naitby,  Winton,  Wharton,  Waitby,  Mallerstang, 
Rookby,  and  Kaber — for  the  purpose,  principally,  of  establishing  a  claim  to 
the  tithe  of  agistment  demanded  by  him  in  such  suits,  and  disputed  by  the 
defendants.  The  first  of  those  suits,  was  originally  determined  on  the  17th 
November,  1817  (1),  with  respect  to  the  two  parochial  moduses  set  up  by  the 
defence  in  that  cause,  and  the  district  moduses  alleged  to  be  payable  in  lieu  of 
hay  and  agistment,  in  the  three  townships  of  Hartley,  Winton,  and  Naitby. 

The  cause  next  came  on  to  be  heard  as  between  the  plaintiff  and  the  occu- 
piers of  lands  in  two  other  of  the  eleven  townships  of  the  parish,  Soulby  and 
Smardale,  in  which  the  same  tithes  as  were  sought  in  the  former  suit  were 
claimed. 

(1)  Williamson  v.  [iOrd  Lonsdale  and  others,  5  Price,  25 ;  Ante,  p.  870. 

fFilUamson^  Clerk,  v.  Hutton,  William,  Earl  of  Lonsdale,  Sir  P. 
MusGRAVE,  Barf.,  Ortouy  M.  Mobinson^  Dawson^  Hird^  T.  Robin^ 

Nov.  23rf.  **^">  »^^  fFakefield. 

[The  parties,  whose  names  arc  distinguished  by  small  capitals,  were  lay* 
impropriators.] 

▼icar  having    rwiHIS  bill  was  exhibited  for  an  account  of  the  tithes  of  turnips  and  pota* 
a  c  ^t  a  X      toes,  and  agistment,  in  five  of  the  townships  ;  and  the  cause  having 

se  to  all  h^Gn.  decided,  as  to  Winton,  Hartley,  and  Naitby,  was  now  argued,  by  order, 

hes,  except      as  to  the  townships  of  Soulby  and  Smardale. 

rn,  grain,  and  The  defence  of  the  occupiers  in  this  case,  was,  as  to  the  tithe  of  agistment, 
•^tm"  Vtiti^°'  ^^^  ^'  ^^  payable  to  the  impropriators,  persons  claiming  a  derivative  title 
defence  "that  it  ^^^^^  *  grant  of  the  crown  in  the  reign  of  Edward  the  6th,  of  the  rectory 
longed  to  the  and  church  of  Kirkby  Stephen,  and  the  advowson  of  the  vicarage,  and  all  houses, 
^impropriator,  8^c.  pensions,  portions,  tithes  of  sheaves,  blade,  and  grain,  and  other  tithes 

ewir^'thf '  ^^  whatsoever. 

isTmwit-tithe  ^^^  evidence  given  in  support  of  the  plaintiff's  claim,  was  as  follows  : — 
a  never  been  An  award  of  the  prior  of  Carlisle  in  1 793,  respecting  disputes  which  had 
tid  to  the  vicar;  arisen  between  the  bishop  of  Carlisle,  and  the  abbot  and  convent  of  St.  Mary, 
id  that  the  lay  York  ;  whereby  omne  altaragium  (prceter  decimas  garbarum  blctdi  et  legui- 
tiUecTunder*  winw  extra  toftos  et  ortos)  was  to  remain  in  the  power  or  the  vicar,  subject  to 
ant  from  the     ^  pension  of  20s,  to  the  abbot  and  convent. 

[>wn,  of  tithes,       The  ecclesiastical  survey,  of  the  SGth  of  Henry  the  8th,  etvimerating  the 
corn,  grain,     glebe  and  tithes  of  wool,  lamb,  calves,  hay,  flax,  hemp,  principal  oblations, 
d'thafthe***'  ^"^  minute  and  privy  tithes,  as  belonging  to  the  vicar,  and  noticing  the  pen- 
he  of  agist-      s^on  reserved  to  this  abbot  and  convent,  as  an  outgoing. 
mt  is  covered  Ministers' 

a  modus,  payable  to  the  impropriator  in  lieu  of  tithe  of  hay  and  grass. 
The  lay-impropriator  is  not,  under  such  circumstances,  a  necesf»ry  or  proper  party  defendant,  and  should  demur 


^at  ground ;  but  if  he  do  not,  and  suffers  the  cause  to  go  on  to  a  hearing,  the  court  will  not  give  him  costs ; 
t  in  this  case  not  being  able  to  make  any  decree  against  him,  they  dismissed  the  bill  as  again 


igainst  him,  withoutootti* 
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^inisterfl'  accounts  (S5d  Henry  8,)  of  the  possessions  of  the  religious  house        1821. 
of  St.  Mary>  returning  (tTiter  alia),  decmce  garbarum,  of  the  townships  in    williamicw 
Kirkby  Stephen,  and  the  pension  of  20».  ^i 

A  terrier  was  also  produced,  dated  in  1749,  signed  by  a  former  vicar  and 
several  inhabitants  ;  in  which  there  was  the  following  item,  «*  There  is  yearly 
paid  to  the  vicar,  a  prescription  for  hay-tithe  in  the  following  townships,  viz. 
Kirkby  Stephen,  5L  ;  Naitby,  S*.  6rf. ;  Wharton,  3*.  6rf. ;  Hartley,  8*.  Sd, ; 
Kaber,  10*. ;  Winton,  15j.  ;  Rookby,  6*.  8rf.;  and  Mallerstang,  15*.  %d. 
Item,  all  the  tithes  of  wool,  lamb,  calves,  foals,  geese,  pigs,  bees,  and  all  other 
vicarial  tithes  and  ecclesiastical  duties  throughout  the  whole  parish,  except  the 
tithes  of  Wharton  demesne,  are  payable  to  the  vicar.  The  glebe  tithes,  and 
profits  of  the  vicarage  of  Kirkby  Stephen,  are  worth,  communihus  anrus,  about 
140/.  per  annumJ^ 

In  the  depositions  of  two  witnesses  (Peacoclc  and  Cleasby),  who  had  been 
for  many  years  lessees  of  the  vicarial  tithes,  it  was  stated  that  all  the  tithes 
throughout  the  parish  belonged  to  the  vicar,  except  the  tithe  of  corn  and 
grain ;  and  that  hay  was  covered  by  a  modus,  (except  what  was  called  im- 
provement hay-tithe)  and  had  always  been  received  for  his  use ; — Cleasby  also 
stated,  that  improvement  hay-tithe  was  received  by  him  and  his  partner,  as 
were  also  the  tithes  of  calves,  wool,  lamb,  foals,  pigs,  geese,  bees,  and  tlie 
Easter  dues,  but  that  they  did  not  receive  the  tithes  of  turnips  or  potatoes. 

The  defendants,  the  lay-impropriators,  only  claimed  by  their  answers  the 
tithe  of  corn  and  grain,  which  was  not  demanded  by  the  bill.  [The  defendants, 
Hutton  and  Hird,  occupiers  in  Soulby  and  Smardsde,  contended  that  the 
plaintiff's  endowment  did  not  extend  to  turnips,  potatoes,  and  agistment ; — 
that  the  tithes  of  turnips  and  potatoes  were  covered  by  the  modus  of  the  plow 
penny  set  up  (1)  ; — ^and  that  the  tithe  of  agistment  was  covered  by  the  pay- 
ments made  to  the  defendant,  Wakefield,  as  purchaser  from  Sir  George 
Dalston  of  the  estate  of  Smardale  Hall,  to  whom  they  alleged  a  modus  was 
payable  in  lieu  of  hay  and  grass.] 

In  support  of  that  defence,  they  produced  in  evidence  the  grant  to  Sir 
Richard  Musgrave,  and  an  indenture  of  lease,  dated  1551,  of  the  tithes  of  com 
and  grain,  and  of  hay  and  grass  arising  in  Soulby,  granted  by  Sir  George 
Dalston  to  the  owners  of  lands  in  Soulby  for  nine  hundred  and  ninety-nine 
years,  at  a  rent  of  50/.  per  annum. 

Parol  testimony,  and  evidence  of  reputation,  were  also  given,  of  there  never 
having  been  within  memory  any  tithe  in  kind  or  by  composition  paid  to  the 
vicars,  for  grass,  whether  mown  and  made  into  hay,  or  eaten  by  barren  cattle, 
within  the  townships  of  Soulby,  Waitby,  and  Smardale; — that  a  modus  of 
1/.  1*.  3d.  was  payable  to  the  owner  of  Smardale  Hall,  for  the  tithes  of  grass  ia 
Smardale ; — that  the  tithe  of  grass  in  Soulby,  was  covered  also  by  the  pay- 
ment to  the  proprietor  of  Smardale  Hall,  as  owner  of  the  tithes  of  corn,  hay, 
and  grass,  in  the  three  townships  ; — and  that  a  yearly  rent  of  I  Si.  1 3s.  had 
been  always  paid  to  Sir  Greorge  Dalston,  and  his  predecessors  and  successors, 
as  owners,  for  the  tithes  of  corn,  grass,  and  hay  within  the  township  of  Naitby, 
and  then  was  payable  to  the  defendant  Wakefield. 

Upon  this  evidence  on  both  sides — It  was  contended,  on  the  part  of  .the 
plaintiff,  that  he  was  clearly  entitled  to  the  tithes  claimed ;  and  that  he  had 
established  his  right  to  agistment,  (the  principal  subject-matter  in  dispute  in 
this  case)  in  these  townships,  as  in  the  other  three ; — that  the  defendants 
had  not  made  out  any  case  to  impugn  that  title  ; — and  thati  therefore,  there 
ought  to  be  an  account  decreed,  with  costs. 

On  the  other  hand  it  was  insisted  for  the  defendants,  that  there  was  suffi- 
cient evidence  of  the  tithe  of  agistment  being  covered  by  the  modus  to  the 
impropriator :  and  that  therefore  they  were  entitled  to  have  the  bill  dismissed, 
as  to  that  tithe ;  or  at  least  to  have  an  issue  to  try  the  question  of  the  true  subject 

matter 

(1)  rtde  mmamm  ▼.  Lord  Lonsdale,  5  Price,  25  ;  Ante,  p.  870. 
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matter  of  the  pa3rinent  to  the  lay-impropriators :  and  as  to  the  other 
tithes,  that  the  plaintiff  had  not  made  out  his  claim  either  by  endowment  or 
usage. 

1  hey  also  insisted,  that  as  to  Wakefield,  and  the  other  impropriate  rectors, 
as  they  had  been  unnecessarily  made  parties  to  this  suit,  which  should  have 
been  instituted  against  the  occupiers  only,  they  were  entitled  to  require  that 
the  bill  should  be  dismissed  against  them,  with  costs  to  be  paid  by  the 
plaintiff. 

The  LoKD  Chief  Baron. — I  recollect  that  the  impression  made  on  my  mind 
at  the  hearing  of  the  cause,  upon  the  former  occasion,  founded  on  the  plaintiflTs 
demand  against  the  occupiers  of  lands  in  the  other  three  townships  was,  that 
there  was  sufficient  evidence  to  shew  that  the  vicar  was  entitled  to  all  the 
tithes  throughout  the  parish,  except  those  of  corn  and  grain.  Certainly  no  en- 
dowment was  produced ;  but  the  Ecclesiastical  Survey  and  Minister's  Accounts, 
which  were  put  in  by  the  vicar,  I  thought  afforded  sufficient  prima  facie  evi- 
dence to  shew  that  he  was  generally  endowed  with  all  tithes ;  and  that  the 
grant  to  the  impropiiator  was  confined  to  corn  and  grain.  It  is  clear,  and  it 
has  been  already  determined,  that  the  vicar  is  entitled  to  the  tithe  of  agist- 
ment throughout  the  rest  of  the  parish  ;  the  defendants  ought,  consequently,  if 
they  could,  to  have  shewn  some  opposite  title,  with  respect  to  these  townships. 
If  1  see  that  a  vicar  is  generally  entitled,  and  that  an  impropriator  claims  under 
a  grant,  which  limits  his  title  to  a  particular  object,  I  must  have  evidence  to 
shew  that  the  vicar  had  lost  the  right  which  he. certainly  had  at  one  time  ;  and 
that  the  impropriator  has  acquired  it,  before  I  can  decide  in  favour  of  the 
latter.  I  admit,  that  if  there  had  been  evidence  of  perception  on  the  part  of 
the  impropriator,  it  woi^ld  have  altered  the  case  ;  but  the  evidence  of  percep- 
tion here  being  negative,  is  too  slight  to  establish  an  adverse  claim  against  a 
primd  facie  case.  I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to 
an  account  of  the  tithes  of  agistment  within  these  townships. 

Upon  the  question  of  costs  being  payable  to  the  impropriator,  I  think  it 
right  to  say  thus  much.  As  I  could  not  have  made  any  decree  against  the 
iinpropriators,  I  must  dismiss  the  bill  as  against  them,  and  without  costs ;  but 
I  certainly  shall  hot  give  them  costs  in  this  case,  because  they  should  have 
demurred.  If  the  bill  be  filed  against  one  as  occupier,  and  another  as  owner, 
the  owner  may  demur ;  because  their  interests  are  so  distinct,  that  they  ought 
not  to  be  made  parties  to  the  same  bill ;  and  that  principle  applies  very  par- 
ticularly to  this  case. 

.  I  am  aware,  that  tliis  doctrine  has  been  considered  matter  of  great  doubt 
by  many.  Lord  Chief  Baron  Etrb  was  used  to  compare  the  case  of  an  im- 
propriator, in  a  suit  by  a  vicar  for  tithes,  to  that  of  an  heir  at  law  in  a  suit 
founded  on  a  devise^  but  with  great  deference  to  that  learned  judge,  I  think 
that  there  is  no  analogy  between  the  cases ;  because  a  bill  for  an  account 
of  tithes  is  a  mere  possessory  bill.  I  remember,  certainly,  that  he  has  fre- 
quently called  upon  counsel  to  make  the  impropriator  a  party,  even  at  the 
hearing ;  and  I  feel  that  the  weight  of  his  authority  is  very  great ;  but  my. 
own  opinion  is,  that  the  impropriator  is  an  unnecessary  party  in  cases  like 
the  present.  I  shall,  -therefore,  dismiss  tlie  bill  against  the  impropriators; 
but  under  the  circumstances  of  this  case,  and  in  consideration  of  the  doubt 
founded  on  the  authority  to  which  I  have  alluded,  it  must  be  without  costs. 

Decree — An  account  of  the  tithe  of  agistment  in  Soul  by  and  Smardale 
with  costs,  to  be  paid  to  the  plaintiff*,  as  far  as  regards  his  claim  to  that 
titlie ;  and 

Issues  as  to  the  moduses  for^grass  in  Winton,  Hartley,  and  Naitby. 

The  plaintiff,  in  the  following  vacation,  presented  a  petition  for  a  re- 
bearing,  upon  the  ground,  that  since  the  case  had  been  heard,  the  petitioner 
had  discovered  important  documentfiry  evidence,  regarding  the  tithe  of  agist- 
ment demanded  by  the  bill ;  which  the  petitioner  stated,  he  had  been  advised 
would  have  been  sufficient  to  warrant  a  decree  for  an  account  of  that  tithe ; 

and 
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and  the  cause  was  ordered  to  be  set  down  in  the  paper  of  causes  fi>r  Monday        1821* 
the  25th  of  January.  williaiokw 
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Dnuneey  and  Barber  now  moved,  that  the  plaintiff  might  be  at  liberty  to    

exhibit  an  interrogatory,  for  the  examination  of  one  or  more  witnesses,  to  prove        1818. 
certain  accounts  or  rentals,  and  a  terrier  or  memorandum  made  by  the  late      2)ee.  liou 
Dr.  Chaytor,  formerly  vicar  of  Kirkby  Stephen,  and  to  read  the  depositions  ^jj^^  ^  ^^,„g 
made  therein,  at  the  hearing  of  this  cause :  and  that  the  plaintiff  might  be  at  has  been  set 
liberty  to  prove  them  v'tvd  voce  on  such  hearing,  in  addition  to  the  several  do-  down  for  re- 
cumet»ts  read  on  the  hearing  in  the  notice  enumerated.  hearing,  Ae 

The  affidavit  of  the  plaintiff,  on  which  the  application  was  founded,  stated,  „o'^„'^  gj^eV 
that  since  the  original  hearing,  he  had  discovered  that  some  of  the  documents  i^erty  to  exhibit 
now  sought  to  be  proved,  were  in  the  possession  of  a  daughter  of  Dr.  Chaytor  intenrogAtoriet 
and  another  person ;  and  that  he  had  no  knowledge  at  the  time  of  such  hearing  to  prov«  exhib- 
of  the  existence  of  such  documents:  and  in  support  of  the  motion,  they  cited  Ihg^court  o^ 
the  following  cases — J)ashwood  v.  Lord  Berkeley  (1);  Buckmaster  v.  Har-  the  original 
rop  (2) ;   White  v.  Fassell  («S) ;  Walker  and  Miller y.  Simmons  (4) ;  and  Clarke  hearing,  on  an 
▼.  Jennings  (5);  in  all  which,  the  Court  admitted  or  recognised  the  right  to  affidavit  that 

?roduce  exhibits,  and  new  evidence  on  a  re-hearing,  and  af^er  publication.  ^*^  ^^^^.  *JJ^,* 
'hey  observed  that  the  only  distinction  in  this  case  was,  that  the  plaintiff  asks  for  knowl^n' 
liberty  to  exhibit  interrogatives,  to  prove  the  exhibits  intended  to  be  produced,    since;  and  that 

Fonblanque^  Martin,  and  Spranger,  opposed  the  motion— objecting,  that  the  he  did  not  know 
long  interval  which  had  elapsed  since  the  filing  of  the  bill  (Michaelmas,  1808,)  ®[*^^*]^|l'J^^ 
would  alone  be  an  answer  to  the  application.   •  Amongst  the  documents  pro-  ^^  ^„^  ^^^ 
posed  to  be  produced,  were  proceedings  in  die  Court  of  Chancery;  and  those,  heard. 
they  insisted,  there  was  no  pretence  for  not  having  produced  on  the  hearing. 

Graham,  Baron. — If  these  papers  had  been  found,  even  at  the  hearing,  we 
should  have  ordered  the  cause  to  stand  over  for  the  purpose  of  giving  the  plain- 
tiff an  opportunity  of  exhibiting  an  interrogatory. 

Richards,  Lord  Chief  Baron. — On  this  affidavit  it  is  quite  dear  we  ought  to 
grant  the  application.  My  brother  Graham  has  put  it  in  an  unanswerable 
point  of  view.  The  application  is  quite  reasonable.  Whether  we  may  permit 
the  documents^  to  be  read,  or  what  weight  they  may  have,  when  read,  is  another 

V^^^  Ordered. 

The  cause  was  this  day  re-heard,  before  the  Lord  Chief  Baron,  on  the  addi-        ^^^^'j 
tional  evidence;  when  Jprtl%2d. 

Barber  was  heard  for  the  plaintiff}  and  Martin  and  Spranger  for  the  defendants. 

The  result  was,  that  the  decree  was  ordered  to  be  varied  as  to  the  township  JAiy  lOfft. 
of  Hardey,  by  striking  out  so  much  as  respected  the  issue  ordered,  and  insert- 
ing instead  a  direction  to  the  Deputy  Remembrancer,  to  take  an  account  of  the 
tithes  of  agistment.  No  order  was  made  as  to  the  other  two  townships,  as  to 
which  the  Lord  Chief  Baron  remained  of  opinion,  that  the  evidence  of  the  pay- 
ments required  the  intervention  of  a  jury.  1821. 

Fth.  2SA 

Ik  1815,  the  plaintiff*  filed  this  bill  also,  against  other  occupiers  in  the  town-  Parol  etidenoe 
ships  of  Kirkby  Stephen,  Mallerstang,  Winton,  and  Kab^r.  of  a  payment  for 

The  claim  and  defence  were  nearly  the  same,  as  with  respect  to  the  other  ^enuf reined 

townships.  hye^denceofa 

The  Lord  Chiev  Barov  now  delivered  judgment. — As  tlie  case  stands  modus  having 
now,  the  plaintiff's  title  is  not  disputed ;  nor  is  it  at  all  disputed,  that  he  is  ^«i^  etublUhed 
entitled  to  all  the  tithes,  except  those  of  com  and  grain;  and  the  only  question  ^'  ^^  Tr^j 
will  be,  whether  there  is  a  modus.     The  present  question  is  confined  to  three  a  im^  coTei^ 
townships,  to  those  of  Kirkby  Stephen,  Mallerstang,  and  Winton.     The  town-  ing  both  those 
ship  of  Kaber  is  mentioned  in  the  bill,-  but  the  evidence  does  not  apply  to  it;  ^}^^  ^  >uspi- 
and,  therefore,  the  bill  must  be  dismissed,  as  far  as  it  respects  that  township.  *^?."''  ^^  ^^^ 
I  do  not  consider  it  to  be  material  at  present,  to  point  out  what  lands,  or  in  p^?^7it »  a 
what  townships,  the  defendants  respectively  occupy,  for  that  may  be  taken  care  payment  in  lieu 

of  of  both.    The 
(I)  10  Vefc  Jao,  S38.  (4)  Rog.  Book,  fo.  ISS.  payment,  how- 

(8)  13  V99.  456,  458.  (6)  Amtr.  ITS;  AnU,  ^  416.  «▼»»  waisentto 

(«)  1  Vm.  ft  Bea.  iS%  be  tried bya jury. 
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IBftl,       <»f  in  drawisg  up  th&  decree,  if  it  be  drawn  up  at  alL    I  shall,  therefore,  pass 
WILI.IA1U01I     that  over,  leaving  it  to  be  attended  to  when  the  decree  is  drawn  up. 

The  defendants,  who  are  occupiers  of  land,  insist,  that  in  the  township  of 
Kirkby  Stephen,  there  is  now,  and  from  time  immemorial  there  hath  h^eh,  a 
certain  custom,  that  all  the  occupiers  of  lands  in  the  same  townships,  or  some 
or  one  of  them,  on  behalf  of  all  of  them,  have  or  hath  immemorially  been  used 
and  accustomed,  and  still  of  right  ought  to  pay  to  the  vicar  or  his  lessees, 
yearly  and  every  year,  the  sum  of  5L  on  Easter-Monday,  or  so  soon  after  as 
demanded,  for  and  in  lieu  of,  and  in  full  satisfaction  for  the  tithes  of  all  grass, 
growing  on  lands  within  the  said  township  of  Kirkby  Stephen,  whether  the 
same  be  mown  and  made  into  hay,  or  eaten  by  barren  or  unprofitable  cattle; 
so  that  if  this  be  a  good  modrts,  the  plaintiff  is  not  entitled  to  be  paid  for  the 
tithe  of  agistment,  in  so  far  as  that  sum  is  to  be  applied  in  lieu  of  hay  and  agist- 
ment, which  are  said  to  be  covered  by  it. 

With  respect  to  the  township  of  Mallerstang,  a  modus  of  I5s.  2d,  is  pleaded 
[in  the  same  terms],  as  being  payable  in  lieu  of  hay  and  agistment :  and  in  die 
township  of  Winton,  the  defendants  set  up  a  modus  o^  \5s.  for  hay  and  agist- 
ment. The  question  is,  whether  these  moduses  are  proved  by  the  evidence ; 
for  there  is  no  objection  to  the  propriety  of  the  manner  of  laying  them,  or  of 
their  legality,  provided  the  evidence  will  support  them. 

[His  Lordship  detailed  the  parol  evidence  given  on  the  part  of  the  occupiers, 
in  support  of  the  different  moduses,  the  general  tenor  of  which,  as  it  related  to 
Kirkby  Stephen,  was  that  the  witnesses  stated  that  they  knew  that  there  was  a 
modus  or  customary  payment,  due  and  payable  to  the  vicar  or  bis  lessee,  by 
the  tenants  or  occupiers  of  lands  in  the  township  of  Kirkby  Stephen,  for  the 
tithes  of  grass,  whether  mown  or  made  into  hay,  or  eaten  by  barren  or  unprofit- 
able catde ;  and  the  reason  of  their  knowledge  and  belief  in  the  existence  of 
such  modus  was,  that  the  defendants* had  at  various  times  been  present  when 
such  modus  was  paid.  There  was  also  some  evidence  of  reputation  with  respect 
to  that  payment,  which  was  founded  on  the  dedaration  of  the  occupiers  of 
lands.] 

They  also  stated,  that  the  holders  or  occupiers  of  arable  lands  witiiin  the 
township  of  Kirkby  Stephen,  as  well  as  the  holders  or  occupiers  of  meadow  or 
pasture  land  within  such  township,  paid  or  contributed  to  the  payment. 

They  all  concurred  in  stating,  that  no  tithes  or  yearly  or  temporary  compo> 
sitions,  or  any  sum  or  sums  of  money,  for  or  in  respect  of  die  feeding  or 
agistment  of  barren  or  unprofitable  cattle,  had  ever  been  paid  or  payable  to  the 
vicar,  so  long  as  they  had  known  the  parish,  or  from  what  they  had  heard 
from  antient  persons  then  deceased. 

With  respect  to  the  township  of  Mallerstang,  the  witnesses  stated  that  they 
believed  there  was  a  modus  in  that  township,  in  lieu  ex  sadsfaction  of  die  dthes 
of  grass,  whether  mown  or  made  into  hay,  or  eaten  by  barren  or  unprofitable 
cattle ;  and  the  reason  for  such  belief  was  founded  on  payment.  They  also  all 
concurred  in  saying  that  no  sum  or  sums  of  money  had  been  paid  for  agistment. 

Then,  as  to  the  township  of  Winton,  (observed  his  Lordship),  that  township 
certainly  stands  in  a  different  situation.  In  a  former  cause,  an  issue  was  di- 
rected to  try  the  validity  of  a  modus,  and  the  occupiers  of  land  in  that  town- 
ship obtained  a  verdict.  I  have  considered  the  evidence  in  that  case,  and  I 
fhid  not  only  that  an  issue  has  been  directed,  but  that  a  verdict  has  hcea  ob- 
tained. I  know  also,  on  the  other  hand,  that  such  verdict  was  obtained  without 
examining  all  the  witnesses  for  the  vicar.  I  say  without  eicamining  them  all, 
because  I  know  the  Court  of  Exchequer,  and  the  learned  judge  who  tried  the 
cause,  concurred  widi  the  rest  of  the  court,  j^ho  thought  tliat  one  witness  was 
not  examined  that  ought  to  have  been  examined.  I  have  no  right  to  say  that  the 
verdict  would  have  been  different,  if  that  witness  had  been  examined.  I  cannot, 
howev^,  at  present  enter  with  any  propriety  into  any  observations  respecdog 
this  modus  for  Winton ;  I  shall  only  say,  that  there  must  be  an  issue  directed 
as  to  that;  and  as  a  new  trial  is  ordered  in^the  oditt  case  (1),  I  thank  it  wfll 
be  best  that  this  issue  should  stand  over  till  afber  die  trial  of  the  ^mer  issue. 

We 

(1)  ^toUnwH  V.  WiUiamson,  9  Price,  136;  Ante,  p.  1018. 
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.  W«  #rQ  now  to  weigl^  the  evideni^e  oa  the  other  side  for  the  vicar.  His  1821. 
tjtle  heiDg  established  and  clear,  I  have  first  stated  the  evidence  of  the  occu-  willumson' 
piers  in  the  different  townships,  in  support  of  their  respective  moduses.  He 
answers  that  evidence  in  this  way : — With  respect  to  the  townidiip  of  Kirkhy 
Stephen,  it  was  proved  that  there  was  a  suit  instituted  in  the  year  1 770.  In  that 
case,  several  occupiers  of  lands  in  that  township,  on  hehalf  of  themselves  and 
other  occupiers  also  of  lands  there,  filed  a  bill  against  Dr.  Chaytor,  the  then 
vicar,  for  the  express  and  sole  purpose  of  establishing  a  modus  of  5L  for  the 
tithe  of  grass  cut  or  made  into  hay.  That  was  the  sole  object  of  their  bill, 
which  was  filed  by  several  occupiers  of  lands  in  that  township,  one  of  them  a 
party  in  this  cause,  on  behalf  of  themselves  and  others,  against  the  vicar,  to 
establish  a  modus  of  5/.,  a  district  modus  expressly  payable  for  the  tithe  of 
grass  cut  or  made  into  hay.  That  is  the  averment,  and  that  is  the  modus  in- 
sisted on.  Dr.  Chaytor  put  in  his  answer,  wherein  he  denied  the  existence  of 
the  modus;  1st,  insisting  it  was  too  rank;  2dly,  that  it  was  not  a  township 
moduSf  but  a  payment  not  covering  that  part  which  had  been  lately  enclosed* 
That  was  his  defence. 

The  witnesses  for  the  plaintiffs,  proved  a  payment  of  51.  for  hay,  and  hay 
only.  There  is  not  the  least  allusion  throughout  the  proceedings  to  any  thing 
but  hay.  The  vicar  filed  a  cross  bill  in  the  year  1 77 5^  against  the  plaintifis  in 
the  first  cause  for  the  tithe  of  hay.  The  defendants  in  that  suit  stlU  insist  on 
their  oaths,  on  that  modus  of  51,  for  hay,  and  hay  only.  And  on  the  16th  of 
March,  1776,  a  decree  was  made,  reciting  a  former  decree,  and  directing  an 
issue.  The  issue  was  tried  at  the  foUowmg  summer  assizes,  and  a  verdict 
found  in  favor  of  the  custom ;  and  the  court  thereupon  established  the  modus. 
The  observation  which  arises  on  that  is,  that  there  was  an  end  of  the  modus  for 
agistment.  The  occupiers  themselves  shewing  it  to  be  a  modus  for  hay,  de- 
stroy it  as  a  modus  both  for  hay  and  agistment.  It  seems  to  me,  therefore^ 
that  it  is  impossible  to  say  the  occupiers  of  land  in  this  township,  in  the  years 
1770  and  1775,  could  have  understood  that  the  5L  covered  the  tithe  of  agist- 
ment as  well  as  the  tithe  of  hay.  I  can  never  permit  myself  to  believe  that 
these  witnesses,  whose  evidence  is  slight  and  loose,  can  be  o|^sed  to  the  so- 
lemn decision  by  verdict  under  the  proceedings  taken  by  those  who  filed  their 
bill  for  the  purpose  of  establishing  this  modus  of  5/.  as  covering  the  tithe  of 
hay;  and  when  Dr.  Chaytor  files  his  cross  bill  against  them,  they  again  insist 
upon  their  oaths,  that  this  modus  of  5L  is  a  full  compensation  and  satisfaction 
for  the  tithe  of  hay,  and  of  course  of  hay  only.  And  if  it  is  a  satisfaction  for 
the  tithe  of  hay  only,  it  cannot  cover  both  hay  and  agistment;  and  those  occu- 
piers who  sought  to  establish  it  as  a  modus  for  hay  only,  must  have  imderstood 
that  perfectly. 

That  being  the  evidence  in  the  case,  there  must  be  an  account  of  the  tithe  of 
agistment  to  the  vicar  in  the  township  of  Kirkby  Stephen. 

Now  with  regard  to  the  township  of  Mallerstang,  the  evidence  is  extremely 
slight;  and  when  it  is  assumed  that  this  is  a  modus  both  for  the  tithe  of  hay 
and  of  agistment,  in  one  sum,  I  cannot  but  look  at  it  with  rather  a  jealous  eye.  It 
is  quite  clear,  those  tithes  are  in  their  nature  very  distinct.  The  tithe  of  hay 
is  as  dbtinct  from  the  tithe  of  agistment,  as  it  is  from  the  tithe  of  com.  I  must, 
therefore,  look  at  the  evidence  with  strictness,  and  be  quite  satisfied  that  the 
prescription  is  proved.  I  do  not  think  I  can  apply  the  evidence  of  Kirkby 
Stephen  to  Mallerstang.  One  would  wish  to  divest  one^s  self  of  all  inclination 
and  bias  either  way,  regarding  it,  however,  with  astuteness,  as  being  an  extra- 
ordinary modus.  With  respect  to  the  proofs  of  that  modus  in  this  township, 
the  effect  of  the  parol  evidence  I  think  amounts  to  nothing.  It  is,  that  there 
was  no  payment  ever  made  for  the  tithe  of  agistment  as  stated  by  all  the  wit- 
nesses; and  that  may  be  true.  Saying  that  I5s,  %d,  was  paid  for  the  tithe  of 
hay,  is  in  truth  saying  nothing  was  paid  for  agistment*  The  effect  of  that 
evidence  is,  that  \5s,  ftd,  was  paid  to  the  vicar  or  curate  as  a  modus  for  the 
tithe  of  hay.  I  feel  myself  extremely  at  a  loss  entirely  to  recoocile  the  evi^ 
dieaoe;  for  it  being  stated  that  it  was. collected  and  j^aid  to  the  vicar  for  the 
tithe  of  hay  and  grass,  carries  a  certain  degree  of  weight.     At  the  s^une  time 
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the  witnesses  do  not  remember  any  payment  made  for  a^stment.    My  impres- 
sion certainly  is,  and  if  I  were  on  the  jury  I  should  without  hesitation  say,- 
the  vicar  is  entitled  to  the  tithe  of  agistment  in  the  township  of  Mallerstang. 
The  evidence,  however,  is  more  fit  for  a  jury,  and  therefore  an  issue  must  be 
directed  as  to  each  of  those  townships. 

Decree — An  account  of  the  tithe  of  agistment  as  to  Kirkby  Stephen;  and 
Issues — As  to  the  payment  for  Mallerstang  and  Winton. 


M.  UUu 


Where  the  de-. 
Ibndant  in  a 
tithe  cause,  seti 
up  a  modus,  and 
is  desirous  of 
protecting  him- 
self from  costs, 
he  should  move 
tar  an  order  that 
the  plaintiff  may 
accept  the  sums 
admitted  to  be 
due  by  the  an- 
swer, or  proceed 
at  the  peril  of 
costs,  and  the 
court  will  notice 
the  tender  by 
minute.    The 
motion  may  be 
made' without 
notice,  and  may 


Sittings  after  H.  1  &  2.  Geo.  4.  182U    Scacc 

Davis  V.  Moseley. 
■  V.  Davis. 
_  Y.Dowle. 
V.Davis. 


[9  Price,  211.] 


THESE  suits  were  instituted  for  an  account  and   payment  of  tithes.   As 
to  some  of  the  tithes  claimed,  the  defendants  set  up  money-payments  as 

moduses.  i       i.     i  • 

Clayton  moved,  on  behalf  of  the  defendants  in  all  the  causes,  that  the  plain- 
tiff might  accept  the  sums  admitted  to  be  due  from  the  defendants,  by  the 
answer,  for  the  tithes  in  question,  together  with  the  costs,  to  be  taxed  up  to 
this  time;  or  that  the  plaintiff  might  proceed  at  the  peril  of  costs. 

Whitmarsk,  for  the  plaintiff,  opposed  the  motion ;  submitting  that  notice 
should  have  been  given  of  the  motion ;  and  that  the  money  should  be  paid 

into  court* 

Some  difficulty  occurred,  as  to  the  mode  of  making  such  an  order  as  would 
satisfy  the  object  of  tlie  application.  Ultimately,  on  the  authority  of  Parker  v. 
Turner  {\),  the  court  directed  the  teftder  to  be  noticed  by  the  following 

Minute— Stating  the  motion,  and  adding—"  Whereupon  the  court  take 
notice  of  the  tender." 

The  plaintiff  afterwards  moved,  that  the  money  might  be  paid  into  court; 
which  was  ordered — ^no  one  opposing  it  on  the  part  of  the  defendants, 
be  sustained  without  payiug  the  amount  into  court 

X\)  Pott  Add. 


F§b.  86£A. 


Sittings  after  H.  1  &  2  Geo.  4. 1^1.    Scacc. 
Manby,  Clerk,  v.  Lodge  and  others.    [9  Price,  231.J 

A  vicar  (claim-  rpHIS  bill  was  filed  the  26lh  of  February,  1819,  by  the  plaintiff,  as  vicar 
ing  tithes),  rcr  J.  ^^  ^1^^  ^^^-^^^  church  of  Lancaster,  against  the  defendants,  occupiers  of 
dSowm^t  lands  in  the  township  of  Skerton,  in  that  parish,  claiming  to  be  entitled  to  tithes, 
to  support  his  particularly  to  the  tithes  of  hay,  and  of  wool,  lambs,  calves,  milk,  agistment, 
case,  is  not  pre-  potatoes,  eggs,  pigs,  geese,  apples,  and  all  other  matters  and  things  of  which  the 
duded  by  the  ^^^^  ^^^  ^^^^if  denominated  small  tithes,  taken  off  their  farms  and  lands- 
tS'^oT^e.  The  bill  prayed  an  account  of  hay  since  the  year  1806,  and  of  all  other  Ae 
cific  titheable  titheable  matters  and  things  aforesaid,  or  of  which  the  tithes  are  usually  de- 
matter8,thc  tithe  nominated  small  tithes,  taken  by  the  defendants  from  off  their  lands  smce 

Ae«*b'*aMi*".    the  year  1811.  ^^ 

ed*to  hlmrfiSm  demanding  from  the  occupiers  tithes  of  other  articles  BJtudem  generis  usually  called  small  tithes 

•  where  the  vicar  can  shew  that  he  has  received  some  tithes  not  induded  in  the  enumerauon  m  his  endowment,  ana 

they  are  not  shewn  to  be  payable  to  some  other  person.  j^  u        j    ii«-.  th* 

If  such  tidies  are  supposed  to  be  payable  to  the  tector,  and  he  makes  no  claim,  but  stonds  by  ana  aiiowsw* 
^car  to  Uke  them,  he  is  bound,  as  between  him  and  the  vicar,  by  the  effect  of  such  laches.  ■ 

A  vicar,  demanding  certahi  speciSc  tithes  by  his  bUl  nominoHm,  is  not  precluded  from  giving  evidence  of  oiner 
tithes  due  to  him  for  other  titheable  matters  taken  by  Uie  defendants,  where  Uiere  is  in  Uie  bUl  a  general  ciuw 
of  all  other  tithes  usually  denominated  small  tithes.  ,    iu»i,.«  i,.mii. 

A  modus  set  up  for  hay,  hemp,  and  flax,  is  so  far  proved  by  receipts  for  a  money-payment  ™»de  for  toy.  hemg 
and  flax,  for  forty.five  years  back-although  earlier  receipts  describe  it  as  payable  for  j«y  ^^'^y*  'l^^ 
have  otiierwise  heen  conduslve  against  tiie  occupiere— as  tiiat  tiie  payment  must  be  made  the  subject-mauer  u 

•Sri^yment  l^ing  called  a  "hay  rent"  in  the  receipts,  U  no  objection  to  them,  as  evidence  of  the  wsmsi 
•f  a  modm* 


HTHB  CASES. 

The  defendants  denied  the  plaintiff's  right  to  the  tithe  of  hay,  milk,  agist- 
ment, potatoes,  turnips,  green- crops,  cherries,  or  any  other  fruitj  except  ap- 
ples, and  his  right  to  all  small  tithes,  except  pullets,  ducks,  salmon,  eggs,  salt, 
garlick,  onions,  leeks,  dove-cotes,  apples,  mills,  wool,  lamh,  foals,  calves,  pigs, 
and  geese. 

They  admitted  their  occupation,  and  having  had  the  articles  charged  to  be 
titheable,  and  that  they  had  paid  no  tithes. 

As  to  so  much  of  the  bill  as  sought  payment  previously  to  February,  1813, 
they  set  up  the  statute  of  limitations  (53  Geo.  3,  ch.  11S7.) 

In  respect  of  the  tithes  of  hay,  hemp,  and  flax,  they  alleged  the  following 
modus:  '^that  the  said  township  of  Skirton,  otherwise  Skerton,  is,  and  always 
hath  been,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
a  township,  bounded  by  certain  well  known  metes  and  bounds,  and  that  from 
time  (&c.)  there  hath  been  paid  and  payable  by  all  and  every  the  owners  and 
occupiers  of  lands  or  grounds  in  the  said  township  of  Skirton,  otherwise 
Skerton,  who  were  and  are  jointly  and  severally  liable  to  the  payment  thereof, 
to  the  vicar  of  Lancaster  for  the  time  being,  since  the  creation  or  endowment 
of  the  said  vicarage,  and  previous  thereto  to  the  rector  of  the  said  ^rish  of 
Lancaster,  the  sum  of  6«.  8^.  at  Easter,  in  each  and  every  year,  or  so  soon 
after  as  demanded,  as  a  modus  and  customary  payment  in  lieu  (&c.)  of  all  the 
tithes  of  hay,  hemp,  and  flax,  yearly  arising,  growing,  and  renewing  withm 
the  said  township  of  Skirton,  but  which  modus  or  customary  payment,  by  some 
mistake  hath  of  fate  been  treated  as  payable  at  Michaelmas,  in  each  year;  and 
such  modus  or  customary  payment  has  for  convenience  been  usually  paid  by 
one  of  such  owners  and  occupiers  on  behalf  of  himself  and  all  the  others,  and 
raised  by  contribution  among  themselves,  or  out  of  funds  in  which  they  were 
equally  interested.'* 

They  then  averred  tenders,  and  refusals  on  the  port  of  the  plaintiff  to  ac- 
cept such  modus. 

Jervis,  Shadwell,  and  Matthews,  for  the  plaintiff,  relied  on  the  endowment 
of  the  vicarage,  which  they  gave  in  evidence,  and  the  determination  of  this 
court  in  the  case  of  Manby  v.  Curtis  and  others  (1),  where  it  was  held,  that 
under  the  legal  construction  of  this  endov^ment,  the  vicar  was  entitled  to  all 
small  tithes ; — that  the  enumeration  of  certain  of  them  in  the  endowment, 
was  only  mentioned  as  instances  of  the  titheable  matters  which  happened  to 
be  payable  just  at  that  time,  and  of  which  tithes  were  to  be  rendered;  and 
did  not  preclude  the  vicar  from  demanding  and  receiving  of  right  all  other 
small  tithes  ejusdem  generis^  not  proved  to  be  paid  to  the  rector;  and  that  it 
was  incumbent  on  the  defendants,  in  support  of  that  part  of  their  defence  to 
the  present  demand  of  the  vicar,  to  shew  that  the  particular  tithes  claimed 
had  been  paid  to  the  rector,  or  to  some  one  having  a  right  to  them;  whereas 
neither  had  been  alleged  or  proved. 

Mariin  and  Duckworth,  for  the  defendants,  submitted,  that  the  decision  in 
the  case  of  Manby  v.  Curtis,  where  the  demand  was  expressly  confined  to 
the  township  of  Bleasdale  (2),  could  not  be  taken  to  have  determined  the 
questions  raised  in  this  suit  instituted  for  the  recovery  of  tithes  in  a  different 
township  (Skirton);  and  tliat  it  appeared  from  the  endowment  itself (*),  that 

in 


(1)  9  Price,  294;  JnU,  p.  701. 

(2)  MttHhy  V.  Cvrtit,  2  Price,  286 ;  Jnte, 
p.  701. 

C)  It  is  considered  that  this  difficult  cue, 
snd  the  others  which  have  arisen  on  the  con- 
struction of  the  same  document,  would  be  in- 
complete, without  the  following  extract  from 
the  very  singular  endowment  on  which  the 
q[aestion8  depend : — 

"  ImprivtU,  we  do  create  and  direct  that 
there  shall  always  be  one  perpetual  vicarage, 
Co  be  had,  named,  held,  and  possessed  for  a 
perpetual  ecclesiastical  benefice  in  the  said 
cfaiupch  of  Lancaster;  the  endowment  of 
wiiWi  perpatoal  vieaimge,  and  the  portion  of 


the  same  incar  thereof,  out  of  the  oblations, 
tithes,  dues,  and  profits  to  the  said  church  of 
Lancaster  belonging,  we  have  been  willing 
shall  arise  and  consist  in  the  things  under- 
written; which  said  vicar,  as  often  and  when 
the  same  vicarage  shall  happen  to  be  vacant, 
on  the  presentation  of  the  abbess  and  convent 
of  tlie  said  mqnastery  of  Syon,  who  now  are, 
and  their  successors  whatsoever  for  the  time 
being  obtaining  the  said  chiurch  of  Lancaster  as 
aforesaid,  to  the  archdeacon  of  the  said  arch- 
deaconry for  the  time  being,  the  same  arch- 
deaconry being  full ;  and  when  the  archdea- 
conry shall  be  vacant,  to  whatever  other  per- 
son occup^ng,  having,   and  exercising  the 

ordbuffy 


MANBir 
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TITHE  CASES. 

m*  the  different  townsbipft  oi  this  parish,  which  ooosistied  altogedierbf  twenty- 
two,  different  tithes  had  been  appointed  to  die  vicarage,  arising  from  diflferent 
titheable  articles  grown  in  each. 

They  also  contended,  that  the  bill  having  enumerated  specifically  particular 
tithes  as  claimed  by  the  plaintiff,  he  was  precluded  from  insisting  on  his  right 
to  others,  not  demanded  in  specie.  TThe 


ordinary  jurisdiction  of  the  sdd  archdeaconry, 
by  him  the  said  archdeacon,  or  by  whomsoever 
occupying  and  exercising  the  like  ordinary 
jurisdiction,  we  vrill  and  decree  to  be  insti- 
tuted and  inducted.  And  we  decree,  that  the 
portion  of  the  same  vicar  for  the  time  being, 
shall  be  in  oblations,  and  tithes,  and  other 
profits  and  emoluments  coming  from  the 
placies,  things,  and  goods  within  described 
only,  ■  and  not  to  exist  or  be  in  other  things, 
in  all  future  times.  And  we  decree,  limit,  and 
assign,  that  the  perpetual  vicar  of  the  said 
vicarage,  whomsoever  he  shall  be,  for  the 
time  being,  shall  for  the  sustentation  of  him 
the  said  vicar,  and  support  of  the  charges  on 
him  as  vicar,  and  lus  said  vicarage,  receive 
and  have  freely,  peaceably,  and  quietly: 
Item,  we  do  assign,  limit,  and  ordain  that 
the  vicar  of  the  said  vicarage  whosoever  for 
the  time  being,  henceforward  in  all  future 
dmes,  shall  have,  occupy,  and  possess,  and 
shall  repair  and  sustain,  and  in  all  respects 
shall  repair  and  maintain,  the  entire  mansion, 
called  formerly  there  the  Priory,  with  all  its 
houses,  chambers,  dove-cotes,  and  stables,  and 
the  gardens  thereof,  except  one  decent  cham« 
her  and  stable,  with  free  ingress  and  egress  to 
the  same  for  the  officers  and  ministers  of  the 
said  abbess  and  convent,  as  often  as  they  shall 
go  thither,  and  which  for  ever  in  ftittite,  they 
shall  be  bound  to  repair  and  maintain  as  ofVen 
as  need  shall  require;  and  which  the  said 
abbess  and  convent  for  this  first  turn  will  also 
perform;  and  which  entire  mansion,  with  all 
its  buildings,  chambers,  dove-cotes,  stable,  and 
gardens  (except  before  excepted)  to  the  said 
vicar  of  the  like  vicarage,  we  do  assign  and 
limit;  and  the  said  mansion  so  limited,  we 
will  and  ordain  in  future  to  be  called  and 
named  the  Mailsion  of  the  Vicar  of  the  said 
vicarage  of  Lancaster,  in  which  mansion  we 
decree  and  ordain  the  said  vicar,  whomsoever 
he  shall  be  for  the  time  being,  continually  ac- 
cording to  the  exigency  of  law,  shall  dwell 
Bttd  perpetually  inhabit,  and  keep  hospitality 
there,  according  to  the  powers  of  him  the  said 
vicar  and  his  vicarage.  Jfem,  we  ordain, 
limit,  and  assign  that  the  same  vicar  of  the 
said  church  whatsoever,  fur  the  time  being, 
shall  have,  besides  the  premises,  in  the  name 
and  right  of  the  portion  of  his  vicarage,  tithes 
whatsoever  of  the  sheaves  in  and  out  of  the 
fields  qf  the  whole  vill  of  Lancaster ;  and  the 
tithes  of  all  sheaves  of  Thomnom  and  Glas- 
,sane  within  the  parish  of  the  said  church 
of  Lancaster,  in  what  manner  soever  arising; 
and  also  the  tithes  of  sheaves  of  Rygby  wra 
and  Bagerburgh  within  the  said  parish  aris- 
ing ;  and  the  oblations  whatsoever  in  tiie  three 
principal  feasts,  to  wit,  in  the  feasts  of  the 
nativity  of  our  Lord,  Easter,  and  the  As- 
sumption of  the  Blessed  Virgin  Mary ;  and 
the  oblations  whatsoever  in  the  days  of  Good 
Friday  and  Easter,  at  the  Cross  in  the  said 
church  of  Lancaster,  and  of  the  said  chapels, 
ofibred,  made,  and  coming;  and  the  obla- 
tions whatsoever  in  the  purification  of  women, 


with  the  chrismal  cloths  arising  in  the  said 
church  and  chapels ;  and  the  oblations  and 
other  emoluments  whatsoever,  by  reason  of 
marriages  in  the  said  church   and  chapels 
thereof  arising;  and  the  wax  at  the  time  oT 
burial  of  the  dead,  and  on  the  anniversaries 
of  the  deceased  in  the  said  church  and  chapels 
arising;  and  also  the  mortuaries  whatsoever 
in  the  parish  of  the  said  church,  with  its  mem- 
bers.    And  the  same  vicar  shall  receive  and 
'  have,  in  the  right  and  name  of  hir  pcnrtion  fbr 
ever,  tithes  whatsoever  of  lambs,  wool,  calves, 
butter,  milk,  and  cheese,  of  whomsoever  in- 
habiting the   places  called   Wyresdale    and 
Blesedale ;  and  the  tithes  entirely  of  pigs'* 
geese,  salmon,  eggs,  salt,  garlick,  onions,  and  * 
leeks ;  and  of  flax  and  hemp,  of  dove-eotes, 
apples,  hay,  and  mills  of  the  whole  parish; 
and  of  the  consecrated  bread  according  to  the 
custom  of  the  said  parish  of  Lancaster  afore- 
said ;    and  the  oblations    whatsoever  "  ad  ' 
tntncotf"  as  well  in  the  said  church  of  Lan- 
caster as  elsewhere,  witliin  the  parish  of  the 
said  church  made  and  arising ;  and  also  the 
tithes  of  agisting  of  Toxstcth,  Croxstat,  and 
Simondwod,  howsoever  arising;  and  tiie  emolu- 
ments or  oblations,  ecclesiastical  and  spiritnal, 
called  in  the  said  parish  of  Lancaster,  Qua- 
dragesimal Fines;  and  the  tithes  or  Quadra- 
gesimal Fines  of  Fulwood,  Cadeley,  and  Hye 
Park ;  and  aUo  the  minute  and  mixt  tithes  In 
and  of  the  chapel  of  Overton;  and  the  minute 
and  mixt  tithes  of  the  chapel  of  Stalmyn;  and 
the  minute  and  mixt  tithes  of  the  chapels  of 
Gaton  and  Gyrsingham ;  and  also  the  oblations 
whatsoever,  as  well  in  wax  as  in  money,  in  the 
feast  of  the  purification  of  the  Blessed  Virgin 
Mary,  wheresoever  within  the  parish  of  the  said 
church  of  Lancaster  yearly  arising ;  and  the 
wax  and  candles  offered,  as  well  in  die  same 
church  of  Lancaster,  as  in  all  the  chapels 
of  the  same,  with  the  wax  in  baptism  of  diil- 
dren  arising ;  and  monies  whatsoever  to  the 
high  altar  of  the  said  church  of  Lancaster  bc- 
x]ueathed ;  and  otherwise,  from  the  devotion 
or  the  parishioners  of  the  same  church,  and  of 
others  within  the  said  parish  howsoever  aris- 
ing, the  aforesaid  vicar  that  for  ever  have  and 
receive.      And    the  abovementioncd  places, 
things,  tithes,  oblations,  fruits,  and  emolu- 
ments, and  goods  above  specified,  have  been 
and  are  worth,  one  year  with  anotiier  con- 
curring, 76L  I9s,  7 id.  of  money  of  England, 
as  and  by  inquisition  lawfully  by  our  authority  . 
and  mandate,  taken  in  this  behalf,  manifcstiy 
appears.    We,  therefore,  Henry  tiie  aforesaid 
archdeacon,  will,  and  by  our  ordinary  autho- 
rity do  ordain,  appoint,  and  decree,  that  the 
vicar  of  the  said  vicarage  whosoever  for  the  time 
being  shall  have,  bear,  and  exercise  the  charge 
of  the  due  support  of  the  cure  of  the  said  church 
of  Lancaster,  and  of  the  parishioners  of  the 
same  church  whatsoever,  present  and  future, 
viz»  at  the  due,  accustomed,  fit,  and  proper 
hours,  places,  and  times  celebrating  or  causing 
to  be  celebrated  masses  and  other  divine  offices 
due  and  accustomed;    and  ministering    or 

causing 
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[The  Lord  Chief  Baron. — Certainly  not.  Where  there  is,  as  i  here,  a  general^ 
demand  besides^  of  the  tithes  of  all  other  titheable  matters,  usually  deno-* 
minated  small  tithes,  the  plaintiff  may  prove  his  right  as  extensively  as 
he  can.] 

They  then  insisted,  that  the  particular  detail  in  the  endowment,  limited  as 
it  was  in  terms,  of  the  titheable  matters  for  which  tithes  were  to  be  payable  to 
the  vicar,  had  excluded  him  from  any  right  to  tithes  of  such  titheable  matters 
as  were  not  there  specified :  and  in  opposition  to  the  autliority  of  the  case 

cited, 

aforesaid,  for  us  and  our  sucoessort  whatso- 
ever made,  and  to  be  paid  only  excepted. 
We  do  ordain  and  decree  to  the  perpetual 
▼icar,  whosoever  he  shall  be,  of  the  said 
vicarage  for  the  time  being  perpetually  to  ap- 
pertain. Moreover,  we  ordain,  decree,  and 
direct  (that  is  to  say)  we  Henry  Bowet,  the 
archdeacon  aforesaid,  by  our  aforesaid  ordi- 
nary authority,  that  the«bbess  and  convent 
of  the  said  monastery  of  Syon,  proprietors  of 
the  aforesaid  church  of  Lancaster,  with  the 
church  of  Pulton  aforesaid,  and  the  same  at 
aforesaid  having  obtained,  in  the  right  and 
name  of  the  same  church  of  Lancaster,  with 
the  said  church  of  Pulton  as  aforesaid,  given 
and  granted  in  all  future  times,  shall  per- 
petually have  and  receive  in  all  future  times, 
all  and  all  manner,  the  greater  tithes  of  what- 
ever kind,  of  blade  and  hay,  and  the  otlier 
rights  and  emoluments  whatsoever,  to  the 
same  church  of  Lancaster  howsoever  apper- 
taining and  belonging,  except  the  portions  and 
parcels  above  specified  by  us  as  aforesaid,  to 
and  for  the  tiortion  of  the  said  vicar  and  his 
aforesaid  vicarage,  limited  and  assigned  them 
to  the  said  abbess  and  convent,  and  to  their 
monastery  aforesaid,  we  do  reserve  and  de- 
cree for  ever  to  appertain ;  and  because  to  us, 
Henry  Bowet  the  arehdeacon  aforesaid,  the 
ordination  of  the  said  church  of  Lancaster  and 
of  the  said  vicarage  by  the  inquisition  afore- 
said, by  our  authority  and  mandate  in  that 
behalf  lawfully  taken,  and  by  other  lawful 
documents,  and  by  sufficient  and  legitimate 
evidences  to  us  in  that  respect  sufficient  shewn, 
it  evidently  appears  and  is  manifest,  that  the 
oblations,  tithes,  and  profits  of  the  places 
above  specified,  and  by  us  by  our  said  autho- 
rity to  and  for  the  portion  of  the  said  vicar 
and  his  vicarage  aforesaid,  limited  and  as- 
signed to  the  annual  value  of  761,  I9s,  7 id.  of 
money  of  England,  one  year  with  another 
have  hitherto  been  valued;  and  forasmuch  as 
tlie  same  are  likely  to  be  worth  as  much  in 
future  perpetually.  Therefore  the  portion 
aforesaid,  by  us  as  aforesaid  limited'  and  as- 
signed, we.  pronounce,  decree,  repute,  and 
declare  to  be  so  abundant,  sufficient,  and 
competent,  that  tlienceforwards  the  vicar  of 
the  said  vicarage,  whoever  he  shall  be  for  the 
time  being,  nfay  conveniently  sustain  and 
keep  hospitality  decent  for  his  station,  and 
may  be  able  to  bear  and  support  the  charges 
to  him  and  his  said  vicarage  ai  above  limited 
and  ordained  incumbent  thereon ;  and  we  do 
accordingly  reserve  power  of  adding  to  this  our 
aforesaid  ordination,  and  also  of  diminishing, 
interpreting,  and  declaring  the  same  as  afore- 
said, when  it  shall  be  needfiil  and  proper,  so 
that  the  interpretation  and  declaration  to  the 
said  addition  or  diminution  sliall  stand  with 
the  consent  and  assent  of  the  abbess  and  con- 
vent of  the  said  monastery,  the  aforesaid  pro* 
prietors  of  the  said  church  of  Lancaster." 
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causix^  to  be  administered  to  the  said  parish- 
ioners, ecclesiastical    sacraments  and  sacra- 
mentsjs,  and  wine  and  bread,  and  lights  for 
the  celebration  of  masses  in  the  church  of  Lan- 
caster aforesaid;  and  also  convenient  books 
and  vestments  for  divine  offices  in  the  same, 
according  to  that  which  in  the  other  parochial 
churches  near  to  the  same  church  of  Lan- 
caster is  most  usual  to  be  found,  and  by  the 
rectors  of  the  same  have  been  accustomed  and 
due;  and  the  vicar  aforesaid  shall  find  wash- 
ing of  the  vestments  as  often  as  shall  be  need- 
ful; the  same  vicar  whosoever  for  the  time 
being,  shall  also  find  and  sustain  six  chaplains, 
three  of  whom  shall  celebrate  divine  service  in 
the  said  chnrch  of  Lancaster,  and  the  other 
three  ctiaplains  (that  is  to  say)  one  in  the 
chapel  of  Gyrsingham,  another  in  the  chapel 
of  Caton,  and  the  third  chapl^n  in  the  chapel 
of  Stalmyn,  at  the  charges  and  expenses  of 
the  said  vicar,  shall  celebrate  divine  serWce 
as  other  chaplains  have  hitherto  in  those  three 
chapels  been  found,  and  have  celebrated,  by 
the  possessors  who  have  obtained  and  occu- 
pied the  said  church  of  Lancaster,  and  have 
been  found  and  celebrated  at  their  charges. 
Also  the  said  vicar  shall  find  one  clerk  or 
sacrist  in  the  said  church  of  Lancaster,  tliere 
to  serve  in  divine  matters.    Likewise  tlie  pence 
of  Sl  Peter  by  the  said  parish  of  the  same 
church  of  Lancaster,   and  the  pari:ihioners 
thereof  accustomed   to  be    paid;    and    the 
tenth  of  and  for  the  church  of  Lancaster  to 
the  Lord  the  King  of  England,  to  be  paid  as 
often  and  when  the  same  tenth,  or  any  part 
thereof,  shall  happen  to  be  granted.    And  also 
procurations  of  the  apostolical  cliamber,  yearly 
by  the  said  church  of  Lancaster  accustomed  to 
be  paid ;  synodals  also,  ana  other  rights  what- 
soever, to  the  archdeacon  whosoever  of  the 
said  archdeaconry  for  the  time  being  due  and 
accustomed  heretofore  by  the  possessor  and 
occupier  of  the  said  church  of  Lancaster, 
whoever  it  might,  and  by  him  accustomed  to 
be  paid,  and  other  ordinary  and  extraordinary 
charges   whatsoever   to   the  said   church  of 
Lancaster  and  the  vicarage'  aforesaid  in  any- 
wise belonging,  by  payment  of  the  same,  the 
sufficient  repair  of  the  chancel  of  the  said 
church  this  first  time,  and  of  the  chamber  and 
stable  aforesaid.     And  also  the  pension  of 
40^  6s.  Sd.,  by  reason  of  the  indemnity  of  the 
said  archdeaconry  for  first  fruits  of  die  said 
priory  or  church  of  Lancaster,  and  the  church 
of  Pulton,  by  occasion  and  pretext  of  the  do- 
nation and  grant  of  the  same  priory  or  church 
of  Lancaster,  with  the  chnrch  of  Pulton  afore- 
said, to  the  said  monastery  of  Syon  made  by 
the  abbess  and  convent  of  the  same  monastery, 
according  to  the  exigency  of  a  concord  and 
eompontion  between   the   said   dame   Joan 
North  abbess,  and  the  convent  of  the  same 
monastery)    for  themselves  and   their    suc- 
cessors  and   us  Henry   Bowet,   archdeacon 
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18*1.  cited,  Manhy  v.  Curtis,  they  mentioned  a  case  of  Manby  y.  Taylor  {1),  in 
^^^^^  which  it  was  said  to  have  been  determined  by  the  Master  of  the  Rolls,  that  a 
LODGE.  Special  endowment  of  certain  tithes,  did  not  give  the  vicar  a  right  to  any  other 
than  were  enumerated  therein  specifically,  unless  he  could  shew  actual  per-* 
ception  of  the  tithes  not  mentioned  m  the  endowment. 

If,  therefore,  it  should  be  considered  that  the  ehdowment  had  not  restricted 
the  vicar's  right  to  the  particular  tithes  given  to  him  expressly,  it  wouM  be 
incumbent  on  him  to  prove  by  perception  that  right  which  he  claimed  to  the 
tithes  not  given. 

[The  Lord  Chief  Baron. — I  think  ^t  has  been  held,  that  a  vicar  is  entitled 
to  small  tithes  not  mentioned  in  h|s  endowment,  where  it  has  not  been  shewn 
that  the  particular  tithes  were  payable  to  the  rector  (^).] 

Another  distinction  between  this  township  and  those  of  Wyresdale  and 
Bleasdale,  they  urged,  was  that  in  those  townships  every  species  of  tithes,  ex- 
cept agistment,  is  given  to  the  vicar ;  which  may  account  for  the  decree  in 
that  case,  on  the  authority  of  Kennicot  v.  fVatson,  where  proof  of  perception 
of  small  tithes  generally  was  held  to  support  the  right  to  agistment;  but  it 
was  submitted  that  in  a  case  of  a  claim  founded  on  a  limited  endowment,  it 
could  only  be  enlarged  by  proof  of  perception. 

JervU  in  reply  contended,  that  the  defendants  had  completely  failed  in  making 
but  their  case,  as  set  up  against  that  of  the  plaintiff,  who  was  entitled,  as' to 
the  demand  made  by  this  bill,  to  be  considered  as  standing  in  loco  Rectoris. 
Admitting  that  the  tithes  of  a  greater  number  of  the  articles  are  specified  in 
the  endowment  as  given  to  the  vicar  in  Wyresdale  and  Bleasdale^  than  are  given 
to  him  in  other  townships  in  the  parish,  that  does  not  affect  the  principle  on 
which  the  case  of  Manhy  v.  Curtis  was  determined ;  on  the  authority  of 
which  applied  to  this  case,  the  vicar  must  be  held  to  be  entitled  to  the  tithes 
now  sought.  The  tithe  of  agistment  was  held  in  that  case  to  belong  to  the 
vicar,  under  this  endowment,  although  not  enumerated  as  one  of  the  tithes 
made  payable  to  him  for  that  part  of  the  parish,  but  is  expressly  stated  therein 
to  be  given  to  him  in  Troxteth,  Croxstat,  and  Symonwood,  and  tlierc  only. 

In  the  case  of  Manhy  v.  Taylor,  which  was  relied  on  for  the  defendants, 
he  observed  that  all  that  was  determined  was  that  the  modus  set  up  was 
vicious. 

He  objected  also  to  the  laying  of  the  modus  in  this  case,  that  the  bounda- 
ries and  extent  of  the  township  had  not  been  set  out  by  metes  and  bounds ; 
and,  to  the  proof  of  it,  that  the  payment  was  called  hay  rent  in  the  early  re- 
ceipts :  and  further,  that  the  payment  was  stated  therein  to  have  been  made 
for  hay  only,  and  not  for  hay,  hemp,  and  flax,  down  to  the  year  1776. 

[The  Lord  Chier  Baron. — I  think  that,  as  the  parish  was  notoriously  di- 
vided into  townships,  that  was  not  necessary  to  be  alleged,  or  proved  ;  nor 
do  I  think  there  is  any  thing  in  the  objection  taken  to  the  wording  of  the  re- 
ceipt.    The  other  objection  I  shall  consider.] 

He  concluded  his  reply  by  citing  passages  from  the  judgment  of  tlic  court 
in  the  former  case  of  Manhy  v.  Curtis,  and  applying  them  to  this  case,  in  sup- 
porf  of  the  propositions  now  submitted  in  argument. 

Ctir.  adv.  vuli. 

The  Lord  Chijbf  Baron  now  delivered  judgment. 

[Having  stated  the  bill  and  the  defences,  &c.  and  observed  that  the  town- 
ship, as  being  well  known  in  extent  and  boundaries,  was  sufficiently  set  out ; 
and  that  the  modus  yvsis  well  pleaded — his  Lordship  proceeded  as  follows.]    ' 

The  question  as  to  the  claim  of  the  particular  tithes  not  alleged  to  be  co- 
vered by  the  modus,  depends  entirely  on  the  construction  of  this  endowment. 
It  is  certainly  a  very  singular  endowment.  After  giving  the  vicar  all  mortu- 
aries, which  is  a  very  unusual  thing,  it  assigns  that  he  shall  receive  and  have 
in  the  right  and  name  of  his  i>ortion  for  ever,  tithes  whatsoever  of  lambs,  wool, 
Olives,  butter,  milk,  and  cheese  in  Wyresdalde  and  "Bleasdale,  find  the  entire 
tithes  of  certain  enumerated  articles  throughout  the  whole  parish. 

TiCith 
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With  respect  to  Wyrcadale  and  Bleasdale,  there  has  been  already  a  decision        1821. 
of  this  court,  in  the  case  of  Manhy  v.  Curtis^  by  which  upon  the  construction         manbt 
of  this  endowment,  tithes  not  specified  amongst  those  enumerated  there,  have 
been  given  to  the  vicar,  it  being  considered:  that  he  was  entitled  to  them 
under  this  endowment.     [His  Lordship  stated  the  tithes  enumerated  in  the 
endowment,  and  this  passage  immediately,  following:  ''And  also  the  tithes  of 
agisting  of  Troxteth,  Croxstat,  and  Symondwood,  howsoever  arising,  and  the 
emoluments  or  oblations  ecclesiastical  iand  spiritual,  called  in  .the  said  parish 
quadragesimal  tithes,  and  thelithes  of  quadragesimal  fines  of  Fulwood,  Cade-  , 
ley,  and  Hye  Park,  and  also  the  minute  and  mixt  tithes"  of  many  chapels.] 

In  the  enumeration  of  the  tithes,  (his  Lordship  continued)  whicli  weire  in  the 
course  of  the  argument,  supposed  to  apply  to  the.  whole  parish,:  some  of  those 
which  were  -phived  to  have  been  received  by  the  vicar  are. not  to  be  found, 
and  yet  his  title,  to.  them  is.  not  .disputed,  and.  it  might,  on  the  same  ground 
have  been  made  a  question  whether. tithe,  of.  foals  and  lambs  are  given  to  the 
vicar.  Of  some  titheable  matters. not : mentioned  in.  the  endowment,  as  I 
have  observed,  the. tithes,  were  decreed  to.-  be  due  to  the: vicar,  in  the  case  of 
ilfan6^  v..  Cur^M;.  and  that  could  not  have  been  so  determined  .unless  .the 
construction  whicli  \  an) .  inclined  to  put  .on  .this  instrument,. had  been  then 
considered  by  the  court. to  be  the  true  one;  .as  it  must  have  proceeded; on  the 
ground  of  all  small  tithes  being  payable  to  him,'  althoi^h  not  specified  theiein 
by  name  and  enumerated  in  detail.  .It, must  be.tak^n.  therefore,  that  this  en- 
dowment by  legal  construction  extends  to  give  to  the  vicar  all  the  tithes  of 
the  same  nature  as  those  of  which  a  few  are.  specified  :  and  those  which  have 
been  paid  to  him,  and  are  not  mentioned  in  the  endowment,  must  have  been 
considered  to  have  belonged  to  him,  by  the  ^construction  necessarily  to  be  put 
on  it,  that  he  was  endowed  thereby  of  all  the  tithes  of.  the  same  nature  as 
those;  and  for  that  reason  it  inust  have  been  that  some  have  accordingly  been 
paid  without  dispute. 

The  case  of  Manhy  v.  Curtis,  (which  was  determined  as  reported  in  2 
Price)  I  can  assert,  very  much  occupied  the  attention  of  the  court,  and  for 
some  titne;  and  the  very  learned  and  excellait  man,  who  then. filled  this  seat, 
as  I  well  know,  spared  no  pains  in  giving  his  best  consideration  to  the  con- 
struction of  this  endowment.  Indeed,  the  whole  court  gave  the  case  the 
utmost  attention,  and  we  had  frequent  meetihg^.for  the  purpose  of  consulting 
on  it.  The  result  was,  that  we  all  agreed  in  the  construction  to  be  put  upon 
it,  and  therefore  concurred  in  the  judgment  which  was  ultimately  delivered 
by  the  Lord  Chief  Baron.  Whatever  difficulties  I  may  have  had  in  constru- 
ing ihe  endowment  originally,  I  have  none  now,  when  a  construction  has  been 
already  put  on  it,  afler  so  much  deliberation.  I  therefore  feel  it  impossible 
to  say  that  that  construction  was  not  right,  or  to  narrow  it  here;  and  I  cannot 
but  come  to  the  same  conclusion,  as  well  on  my  own  view  of  it,  as  with  refer- 
ence to  what  I  have  stated.  Then  when  I  see  that:  several  sp.ecies  of  tithes 
have  been  paid  by  the  occupiers,  without  any  difficulty  made  on  their  part, 
although  they  are  not  included  in  the  endowment,  and  which  amounts  to  evi- 
dence of  perception*  I  cannot  but  give  the  vicar  the  benefit  of  the  same  con- 
struction as  it  has  already  received  from  the  court  in  his  favour :  and  the  more 
especially,  when  there  is  no  right  to  the  tithes  in  question  shewh  to  be  in  any 
one  else,  nor  has  any  claim  ever  been  set  i:^  by  the  rector,  or  any  other  per- 
son: and  it  is  quite  cl^y. that  these  tithes^  like  all  others, . must  be  due,  and 
ought  to  be  paid  to  %ot0»ib^  ^  As  to  aa;|g^^qu^tion-  which  there .  might  be 
■between  the  rector  and  vicar,  the  rule  is,  mat  where  a  rector  .stands  by,  and 
allows  tithes  not  specified  in^an  endowtiichf,  and  to  which  the  vicar  is  not,  in 
fact,  legally  entitled,  to  be  paid  to  the  vicar,  the  rector  must  be  bound  by  his 
(jwn  neglect:  and  that  appli^^to  the  case  now  before  the  court. 

There  must  be  an  accoun^  decreed  therefore  of  tl^e  tithes  of  all  the  titheable 
matters  sought  by  the  bill*  except  of  hay,  hemp,  and  flax,  as  to  which  the. 
modus  has  been  set  up. 

As  to  the  case  which  has  been  cited  of  Manhy  v.  T^y^i  decided  at  the 
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i?5i        cited,  Manhy  v.  Curtis^  they  raentioned  a  case  of  Manhy  v.  Taylor  {1\  in 

*""'*         which  it  was  said  to  have  heen  determined  by  the  Master  of  the  Rolls,  that  a 

special  endowment  of  certain  tithes,  did  not  give  the  vicar  a  right  to  any  other 

than  were  enumerated  therein  specifically,  unless  he  could  shew  actual  per-^ 

ception  of  the  tithes  not  mentioned  m  the  endowment. 

If,  therefore,  it  should  be  considered  that  tlie  ehdowment  had  not  restricted 
the  vicar's  right  to  the  particular  tithes  given  to  him  expressly,  it  wouH  be 
incumbent  on  him  to  prove  by  perception  that  right  which  he  claimed  to  the 
tithes  not  given. 

[The  Lord  Chief  Baron. — I  think -it  has  been  held,  that  a  vicar  is  entitled 
to  small  tithes  not  mentioned  in  hjs  endowment,  where  it  has  not  been  shewn 
that  the  particular  tithes  were  payable  to  the  rector  (2).] 

Another  distinction  between  this  township  and  those  of  Wyresdale  and 
Bleasdale,  they  urged,  was  that  in  those  townships  every  species  of  tithes,  ex- 
cept agistment,  is  given  to  the  vicar ;  which  may  account  for  the  decree  in 
that  case,  on  the  authority  of  Kennicot  v.  Watson^  where  proof  of  perception 
of  small  tithes  generally  was  held  to  support  the  right  to  agistment;  but  it 
was  submitted  that  in  a  case  of  a  claim  founded  on  a  limited  endowment,  it 
could  only  be  enlarged  by  proof  of  perception. 

Jervis  in  reply  contended,  that  the  defendants  had  completely  failed  in  making 
out  their  case,  as  set  up  against  that  of  the  plaintiff,  who  was  entided,  as' to 
the  demand  made  by  this  bill,  to  be  considered  as  standing  in  loco  Rectorit, 
Admitting  that  the  tithes  of  a  greater  number  of  the  articles  are  specified  in 
the  endowment  as  given  to  the  vicar  in  Wyresdale  and  Bleasdale^  than  are  given 
to  him  in  other  townships  in  the  parish,  that  does  not  affect  the  principle  on 
which  the  case  of  Manhy  v.  Curtis  was  determined ;  on  the  authority  of 
which  applied  to  this  case,  the  vicar  must  be  held  to  be  entided  to  the  tithes 
now  sought.  The  tithe  of  agistment  was  held  in  that  case  to  belong  to  the 
vicar,  under  this  endowment,  although  not  enumerated  as  one  of  the  tithes 
made  payable  to  him  for  that  part  of  the  parish,  but  is  expressly  stated  therein 
to  be  given  to  him  in  Troxteth,  Croxstat,  and  Symonwood,  and  diere  only. 

In  the  case  of  Manhy  v.  Taylor ^  which  was  relied  on  for  the  defendants, 
he  observed  that  all  that  was  determined  was  that  \S[\t  modus  set  up  was 
vicious. 

He  objected  also  to  the  laying  of  the  modus  in  this  case,  that  the  bounda- 
ries and  extent  of  the  township  had  not  been  set  out  by  metes  and  bounds ; 
and,  to  the  proof  of  it,  that  the  payment  was  called  hay  rent  in  the  early  re- 
ceipts :  and  further,  tliat  the  payment  was  stated  therein  to  have  been  made 
for  hay  only,  and  not  for  hay,  hemp,  and  flax,  down  to  the  year  1776. 

[The  Lord  Chier  Baron. — I  think  that,  as  the  parish  was  notoriously  di- 
vided into  townships,  that  was  not  necessary  to  be  alleged,  or  proved  ;  nor 
do  I  think  there  is  any  thing  in  the  objection  taken  to  the  wording  ot  the  re- 
ceipt.    The  other  objection  I  shall  cousider.] 

He  concluded  his  reply  by  citing  passages  from  the  judgment  of  tlic  court 
in  the  former  case  of  Manhy  v.  Curtis,  and  applying  them  to  this  case,  in  sup- 
port of  the  propositions  now  submitted  in  argument. 

Cur.  adv.  vult» 

The  Lord  Chi^ f  Baron  now  delivered  judgment. 

[Having  stated  the  bill  and  the  defences,  &c.  and  observed  that  the  town- 
ship, as  being  well  known  in  extent  and  boundaries,  was  sufficiently  set  out ; 
and  that  the  modus  wsis  well  pleaded — his  Lordship  proceeded  as  follows.] 

I'he  question  as  to  the  claim  of  the  particular  tithes  not  alleged  to  be  co- 
vered by  the  modus,  depends  entirely  on  the  construction  of  this  endowment. 
It  is  certainly  a  very  singular  endowment.  After  giving  the  vicar  all  mortu- 
aries, which  is  a  very  unusual  thing,  it  assigns  that  he  shall  receive  and  have 
in  the  right  and  name  of  his  ]iortion  for  ever,  tithes  whatsoever  of  lambs,  wool, 
Olives,  butter,  milk,  and  cheese  in  Wyresdalde  and  Bleasdale,  find  the  entire 
tithes  of  certain  enumerated  articles  throughout  the  whole  parish. 

HCfth 
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With  respect  to  Wyrcsdale  and  Bleasdale,  there  has  heen  already  a  decision        1821. 
of  this  court,  in  the  case  of  Manhy  v.  Curtis,  by  which  upon  the  construction         manbt 
of  this  endowment,  tithes  not  specified  amongst  those  enumerated  there,  have 
been  given  to  the  vicar,  it  being  considered-  that  he  was  entitled  to  them 
under  this  endowment.     [His  Lordship  stated  the  tithes  enumerated  in  the 
endowment,  and  this  passage  immediately. following:  '*  And  also  the  tithes  of 
agisting  of  Troxteth,  Croxstat,  and  Syinondwbod,  howsoever  arising,  and  the 
emoluments  or  oblations  ecclesiastical  and .  spiritual,  called  in  .the  said  parish 
quadragesimal  tithes,  and  the'lithes  of  quadragesimal  fines  of  Fulwood,  Cade- . 
ley,  and  Hye  Park,  and  also  the  minute  and  mixt  tithes"  of  many  chapels.] 

In  the  enumeration  of. the  tithes. (iiis  Lordship  continued)  which  weire  in  the 
course  of  the  argument,  supposed  to  apply  to  the.  whole  parish,:  some  of  those 
which  were  -piioyed  to  have  been  received  by  the  vicar  are.not  to  be  found, 
and  yet  his  title,  to.  them  .is  not  -.disputed,  and.  it  might,  on  the  same  ground 
have  been  made  a  question  whether!  tithe,  of  .foals  and  lambs  are  given  to  the 
vicar.  Of  some  titheable  matters. not : mentioned  in  the  endowment,  .as  I 
have  obseryed,  the. tithes,  were  decreed  to-  be  due  to  the  vicar  in  the  case  of 
Manby  Y,.  Curtis:,  and  that  could  not  have  been  so.  determined  .unless  ,the 
construction  which  I.  am .  inclined  to  put  .on  .this  instrument,. had  been  then 
considered  by  the  court. to  be  tlie  true  one;  .as  it  must  have  proceeded  on  the 
ground  of  all  small  tithes  being  payable  to  him,'  although  not  specified  therein 
by  name  and  euumerated  in  detail.  .  It  .must  be.taiken  therefore,  that  this  en- 
dowment by  legal  construction  extends  to. giv^  to  the  vicar  all  the  tithes  of 
the  same  nature  as  those  of  which  a  few  are.  specified :  and  those  which  have 
been  paid  to  him,  and  are  not  mentioned  in  the  endowment,  must  have  been 
considered  to  have  belonged  to  him,  by  the  construction  necessarily  to  be  put 
on  it,  that  he  was  endowed  thereby  of  all  the  tithes  of.  the  same  nature  ai 
those;  and  for  ^at  reason  it  niust  have  been  that  some  have  accordingly  been 
paid  without  dispute. 

The  case  of  Manby  v.  Curtis^  (which  was  determined  as  reported  in  2 
Price)  I  can  assert,  very  much  occupied  the  attention  of  the  court,  and  for 
some  titne;  and  the  very  learned  and  excellent  man,  who  then,  filled  this  seat, 
as  I  well  know,  spared  no  pains  in  giving  his  best  consideration  to  the  con- 
struction of  this  endowment.  Indeed,  the  whole  court  gave  the  case  the 
utmost  attention,  and  we  had  frequent  meetihgsfor  the  purpose  of  consulting 
on  It.  The  result  was,  that  we  all  agreed  in  the  construction  to  be  put  upon 
it,  and  therefore  concurred  in  the  judgment  which  was  ultimately  delivered 
by  the  Lord  Chief  Baron.  Whatever  difficulties  1  may  have  had  in  constru- 
ing xhe  endowment  originally,  I  have  none  now,  when  a  construction  has  been 
already  put  on  it,  afler  so  much  deliberation.  I  therefore  feel  it  impossible 
to  say  that  that  construction  was  not  right,  or  to  narrow  it  here;  and  [  cannot 
but  come  to  the  same  conclusion,  as  well,  on  my  own  view  of  it,  as  with  refer- 
ence to  what  I  have  stated.  Then  when  I  see  that  several  species  of  tithes 
have  been  paid  by  the  occupiers,  without  any  difficulty  made  on  their  part, 
although  they  are  not  included  in  the  endowment,  and  which  amounts  to  evi- 
dence of  perception,  I  cannot  but  give  the  vicar  the  benefit  of  the  same  con- 
struction as  it  has  already  received  from  the  court  in  his  favour:  and  the  more 
especially,  when  there  is  no  right  to  the  tithes  in  question  shewti  to  be  in  any 
one  else,  nor  has  any  claim  ever  been  set  up  by  the  rector,  or  any  other  per- 
son: and  it  is  quite  dofyc^^that  these  tithesj  like  all  others, .  must  \}e  due,  and 
ought  to  be  paid  to  sonMkim^  ^  As  to  aB;g^que^tion-  which  there .  might  be 
•between  the  rector  and  vicar,  the  rule  is,  mat  where  a  rector -stands  by,  and 
allows  tithes  not  specified  in, an  endowment,  and  to  which  the  vicar  is  not,  in 
fact,  legally  entitled,  to  be  paid  to  the  vicar,  the  rector  must  be  bound  by  his 
<;wn  neglect:  and  that  appli^^to  the  case  now  before  the  court. 

There  must  be  an  accoun^d!;creed  therefore  of  the  tithes  of  all  the  titheable 
matters  sought  by  the  bill*  except  of  liay,  hemp, 'and  flax,  as  to  which  the. 
vwdus  has  been  set  up. 

As  tp  the  case  which  has  been  cited  of  Manby  v.  Toyloft  decided  at  the 
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BoUs^  I  nq^  >feU  rmi^eallffet^  ftmi  thai  case  was  afym  t^fejrp^^ha  f wwgt  Iffif^n 

the  judgment  was  delivered,  and  na»  wdl  comldetBd-J^  uaall^  in  <ft^  ^burpt.' 
oifour  fi-equent  conaultatioos  in  the  case  of  Manby  v^.Cuxtii.  My^9ff<d)e<vi 
ttbn,  therefore,  is  quite  faroiliav  with  that  case.;  and  oiir  ^detenaim^ion'  i^ 
Manhy  v.  Curtis,  was  either  not  OQosideiwd  iocovsistent  with  the  deashMahi^ 
Manby  v.  Taylor ;  or  if  it  was  so  in  any  respect,  use  tfaftng^t.jt  ioemnbaqt^ilk. 
us  to  make  our  decree  m  opposition  to  it.  -     !  ^ 

The  remaining  question  to  be  ccmstdeiedy  is  the  Talidity.  of  the  modiu^  ^f 
6^,  Sd.  for  hay,  hemp,  and  flax.     There  19  no  objectioii  to  it  as  laid,  aa4 
therefore  it  must  depend  upon  the  evidence.     It  is  principallj  supported^  a 
series  of  receipts,  which  are  ptoved  by  the  evidence  of  Barton  and  Cawthocoep . 
and  others.    The  payment  cf  the  sum  of  6«.  bd.  for  hay,  bemp»  apMi  flal^ 
mentioned  in  those  receipts,  and  which  is  said  to  have  been  considered  H^"*^ 
dus  for  tbi^  tpwnship  of  Skirton,  is  proved  to  have  been  made  by  tho  fafenHH^ 
of  the  jury  at  the  Manor  Court.     That  is  certainly  a  remarkable  tUngi  .aBd' 
must  necessarily  attract  notice.     In  one  of  fhose  receiptSi  the  paymev^  i^  s^d  1 
lo  be  for  bay-rent,  and  an  objection  was  made,  that  a  paymedt  so  leaHed  etnli. 
not,  witi)  reference  to  the  consideration,  be  regarded  as  a  mod^i  but  dbttt  \a^, 
clearly  a  technical  wovd  merely,  and  if  the  payment  be  ancient,  we  cannot' 
feject  U  on  the  groimd  of  a, critical  nicety  in  the  wording  of  a  receipt,  f4NS  M^ 
nav  t^  f|  moduf  in  fact,  by  whatever  nsme  the  payment  may  be  called  (!)»• 
and  l^y-rent  in  a  (;ommon  jpeceipt  may  be  thought  as  good  a  name  Ibv  Moh  a 
payment,  9si?^Jt^«, 

AnoUi^r  and  moie  serious  objection  was  also  taken,  that  the  payittaala  kn- 
all  the  receipts  down-  to  1776,  are. said  to  be  for  hay  only,  the  moaui  bttoff 
8tate4'  to^  be  payf  ^e  in  lieu  of  hay,  hemp,  and  flax.     In  tha  subsequent  t^ 
eeipts,  however^  froni  so  far  back  as  the  year  1776,  down  to  a  very  late  pe-f 
riod^  tjlie  lai|gMage  is  altered*  ^d  the  payment  is  said  to  be  for  hay,  hewp,  an^ 
flax; '  and  th^t  I  think  ewes  the  objection.    Although,  therefore^  tlie  earliest  r(H  • 
oeipis  WQuId  bave  opiated  c^ertainly  as  evidence  against  the  occupiers  on  that  • 
ground; I  yet,  as  there  are  also  receipts^  which  fximieh  evidence  in  theif  favoiU^: 
K>r  a  series  of  forty-five  years,  and  which  are  undoubtedly  entitled  to  he  eeo*  * 
ndered  old  receipts,  it  Would  be  too  much  for  me  to  say,  that  there  is  ^ott.cia^' 
the  whole,  sufficient  evidence  of  the  payment,  to  make  it  necessary  that4hei'e^» 
should  be  a  further  inquiry  respecting  it.     As  to  the  earlier  receipts  toe,  it . 
ma^  be  observed  that  the  omission  of  the  mention  of  hemp  and  flax,  may  have 
arisen  from  the  circumstance  of  the  occupiers  having  grown  none  of  iheaer 
articles, — a  suggestion  which  occurred  to  me  in  the  course  of  the  aigunOttifV. 
Whatever  doubts,  therefore,  I  may  personally  have  in  my  own  mind,  <ni  th&ev^' 
denqe  before  me,  as  to  the  character  of  the  payments,  diese  receipts  put  it  eilf 
of  my  power  to  decide  this  case,  without  further  investigation-^— more  eape^ : 
cially  when  I  see  the  receipts,  which  I  consider  would  alone  mak^  li.w^Getmaj- 
for  me  to  direct  an  issue,  so  strongly  corroborated  by  the  parol  evidenoe  <tf  tfae» 
payment,  and  of  its  consideration* 

There  must,  therefore,  be  an  account  decreed  to  be  taken  of  all  the  Ahmn 
admitted  to  have  been  received  by  the  defendants^  except  those  of  taay»  hetifii-. 
and  flax ;  and  there  must  be  an  issue  to  try  the  fact  of  the  existence  of  iher. 
fHodt^  set  up,  as  covering  the  tithes  of  those  articles*  Further  directions  4iiA< 
costs  must  be  reserved.     The  defendants  must  be  made.pUintifi  in  the  is&wsi^ 

The  account  of  all  other  dtheable  matters  must  be  with  cosle*  -  ,.( 

DBcRsa.^^An  a^dount  of  all  titheable  matters  demanded  by  die  bill,'  atid 
liet  ccWfnd'bytUe  money-payments,  for  six  years  before  the  filing  of  the  biU. 

WithCofltB.    [0  Friflai  Mi<i]r 

(t)  J^  Dr^ld  ▼.  Orrett,  tfFoct,  824  (S29);  uliMk,|>.M4.  .,    .       .       ^  M 

Mdkifyr. Lodge.  18S^6w  t>om. Proo^    rPriDled  AppealGiu^^     ' 

*■  ^P'li'  ijefendants  ^appealed  to  the.Hdui^e  of  Cords  ito^^Q  much:of  thji.^^ 

^  cree  as  referred  it  to  the  master,  to  take  an  accqi^  ^r 4, years  preiHiM^ 

ti  th|^  2ftd  of  pfanuaryi  ISliS),'  of  i;he>$eVeral  titbeilble lQ9tt^«  M^ -by  t^.^p^t 
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pribate  Vmeetiiely,  on  their  &rms  and  lands  in  the  pleadings  stated,^  m«.  lyr        IS^l- 
'tM  If^pdlailt  /ames  Lodg^»  of  calves  and  milk ;  by  the  appeUant  Robert        »anbt 
Hdiisniafij  ot  caJres,  milk;  pigs,  heat,  potatoesi  turnips,  and  gardeq-stuff, 
'flj^foir,  pears,  chernes,  and  other  fruit ;  by  the  appellant,  William  Housmaii, 
^eattta,  milk,  hens,  eggs,  and  poultry,  of  agistment  of  barren  and  unpro6i^ 
iMe  €fftttlei  poutoes,  turnips,  garden-stoiT,  and  fruit;  by  the  appellant,  Tobias 
Savage,  of  calves,  milk,  foids,  pigs,  eggs,  poultry,  agistment  of  sheep,  attki 
jt  bftrren  ahd  anproiBtable  cattle  ror  hire  or  otherwise,  potatoes,  turnips*  an(L 
garden-stuff*;  'by  the  appellant,  Thomas  Taylor,  of  wool  and  lambs,  milk, 
^veis,  folds,  pigs,  eggs,  poultry,  potatoes,  turnips,  garden-stuff,  apples  and 
pear»;   and  to  set  a  value  on  the  tithe  thereof:  and  as  directed  the  said 
vriue,  when  ascertained,  to  be  paid  by  the  appellants  respectively  to  the  re- 
irpondetft !  andt  as  referred  it  to  the  said  master  to  tax  the  respondent  his 
'OM^  *ofi  thef  said  suit  so  far  as  regarded  jbis  demand  of  ^e  said  ti^es,  and 
tik^g'  ihi  account  thereof:  and  as  directed  the  said  costs  when  taxed  to 
be  puid  iWthe  appellants  or  one  of  th^m  to  the  respondent  or  to  his  clerk  in 
obttftV  aiM  the  appellants  submitted  that  the  said  bill  ought  t6  have  been  dis- 
missed with  costs  as  to  all  the  relief  sought  by  it  with  respect  to  the  tithes  of 
faby,  temp,  and'  flax,  or  at  least  with  respect  to  the  relief  sought  by  it  with 
respect  to  the  tithes  of  agistment  of  barren  ahd  unprofitable  cattle,  mil^  po- 
tatoes, turnips,  green«crops,  or  other  fruits  th^n  apples.     And  that,  if  any 
aacbonteduldbe'deereedtobetakenofany  of  the'titheable  matters  and  things 
'claimed  by  the  said  bill,  yet  that  no  account  ought  to  have  been  decreed  to  be 
taken  of  any  of  the  titbeable  matters  and  things  claimed  by  the  said  bill  for 
idore-than  six  years  previous  to  the  filing  of  the  said  bill  of  complaint,  that  is 
to^y,  for  more  than  rfx  years  previous  to  the  27th  day  of  Februaty»  1819. 
And  for  this  the  appellants  assigned  the  foll6wihg  reasons  : — Because  no  evi- 
derioe,  or  Wo  sufficient  evidence  was  read  or  shewn  to  the  court  of  Exchequer^ 
that  the  appellants,  or  any  of  them;  had,  at  any  time  previous  to  the  filing  of 
tlbeaaid  bill  of  complaint,  had  or  taken  any  of  the  said  several  titheable  mat- 
ters and  thmgs  -'of  which  by  the  said  decree,  an  account  is  directed  to  be 
taken,  upon  and  from  off  any  lands  in  the  said  township  of  Skirton^  otherwise 
iStDertM',  in  their  or  any  of  their  occupation ;  and  because  there  was  not  any 
e^enee  in  the  said  cause,  that  the  appellants,  or  any  of  them,  had  ever  had 
or  taken  any  of  the  said  several  titheable  matters  or  things  (of  which' by  the 
said  decree  an  account  is  directed  to  be  taken  for  six  years  previous  to  the 
MA  day  of  January,  1810),  upon,  fVom,  or  off,  any  lands  in  the  said  township 
of  Skirton,'  otherwise  Skerton,' in  their  or  any  of  their  occupation^  previous 
to*  the  $7th  day  of  February,  1819;  and  because  the  said  bill  was  not  filed 
dH^hb  B7th'd|iy  of  February,  1819,  and  the  respondent  was  not  entitled  to 
anyiaocount  of  any  titheable  matters  and  things  had  by  the  said  appellants,  or 
a)iy"4>f  them,  fbr  any  longer  time  than  six  years  previous  to  the  filing  of  the  said 
biU'dfoamplaklt  {that  is  to  say)  for  any  longer  time  than  six  years  previous  to 
the  27th  day  of  February,  1819 ;  and  because  there  was  not  any  evidence,  or 
^mf-  saflielefit  evidence  in  the  said  cause,  that  the  respondent,  as  such  vicar 
9MmlMeUidt  was  entitled  to  the  tithes  of  agistment  of  barren  and  unprofitable 
caadey  milk,  potatoes,  turnips,  green-crops,  or  other  fruits  than  apples,  or  any 
qf  them,  jrearly  arising,  growing,  accruing  and  increasing  within  the  said  town- 
afai^^  Skirion  otherwise  Skerton,  by  endowment,  usage,  or  prescription,  or' 
by  any.  other  mesaa.  H.  Maetih. 

fhe^f^aip^^aieikf  on ^e  other  l^nd,  contendedi  that  the  said,  decree  ought  to 
be  affirmed,  for^theCeilowing,  among  other,  reasons :    *    ' 

1.  That  it  appear  firom.  tbe^answer  qf  the  appellants,  thi^t  they  had  resg^c- 
tively,^  at  difftteAt' times  before  the  filingof  the  bilt,  had  and  taken  the  titheabls. 
makev^and  thihgs,  of  Whichan  account  was  by  the  decree  directed  to  be  takef, 
|ip<Ni  a^d  IFom  M  the^nhs  or  lands  inthfe  to^wHshi))  pf  Skerton,  admiitedi  by. 
lMl^«{HswW  (6^-haVe  been  occupied  by'ihem  r^pecti^^dy;  which  aDegatibns 
aiWiflteissions  of  the  answer  were  taken  as  read  at  the  hearing;  and  if  it 
pera  requisite  to  notice  in  the  introductory  part  of  the  decree,  the  reading  of 
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1821.       dMiM .  parti  •f,thftaiiiwer,  but  which^it  wasiiaiiibly?«ubii«tted,  ^bolf«^ 

^^^^^       qniflite,  .die  omission  eo  to  do  occurred  through  inad^'Brtente  oritiiAtke  of 

the^ffiiec  of  the  court,  by  whcmi  the  decree  vm  formally  drawn  op. 

2.  Because,  as  is  humbly  submitted,  by  the  endowment  of  the  vkaiage 
above  adverted  to,  and  the  true  construction  and  meaning  thereof,  thte  re* 
spondent,  as  ykar,  is  entitled  to  the  tithes. of  the  several  titheable  matteiB  and 
things.of  which  an  account  is  directed  to  be  taken  by  the  said  decree,  and  of 
all  titfaeable  matters,  of  which  die  tithes  are  usually  denominated  small  tith^, 
in  coBfkmation  of  which  it  may  be  noticed,  that  a  construction  to  the  same 
effect  a6  was  given  to  the  endowment  in  this  cause,  was  put  upon  that  instru- 
ment  by  the  iiaanimoiis  judgment  of  the  barons  of  the  Court  of  Excheqnef, 
in  a  cause  of  Manby  v.  Curtis  and  others,  heard  in  ^e  year  1816 ;  and  thf|t 
the  appellants,  by  their  answer,  did  not  dispute  the  respondent's  right  to  the 
tithes  o<^^  fomejcf  the  titheable  matters  of  which  an  account  was  decreed  ih  be 
taken,  noinely,  puttets,  eggs,  wool,  lambs,  foals,  calves,  pigs,  geese,  and  aone 
others,  and  on  the  contrary  acknowledged  his  title  thereto,  though  the  adui»- 
sioajofVhs^  right  to  some  of  those  tithes  was  inconsistent  with  the  construe- 
tioii  of^lteiendswnient  now  contended  for  by  them. 

Si  Bcniaeit  appeared)  by  the  depoeitions  of  the  witnesses^  (two  of  whom 
were  exandaed  on  the  part  of  die  respondent  and  one  of  them  on  the  part  «f 
the  iippelhmta)  read  <m.  behalf  of  the  appellants  at  the  hearing,  that  the  lea- 
sees'on  faankiere  of  tithes  under  u  former  vicar  of  the  parish  of  I^noaster,^  had 
collected  >9Ddyeeeiv«d  from  the  occupiers  of  land  within  the  township  <of 
Skerton,  titliesxkv  oomposinonsin  money  for  tithes  of  certain  of  the  titheable  mat^ 
ters  of  (wfaidi  aB'acoDiint:  was  directed  to  be  taken  by  die  decree  ?  and*  it  ww  not 
insisbtd  :by>the:appellants  in  dieir  answer,  or  proved,  that  the  tithes  of  any  of 
the  mattetamentiened  in^e  decree^  or  ahy  small  tithes  were  payable  or  had  ever 
been,  paadito"  the  imprDpriale.  rector  or  any  other  person  than  the  vicar  of 
I/anoMec,  which  •  dccumBtance  it  was*  humbly  submitted,  both  operated  aa 
evidenoe  of  the  resj^ndeiMfs  r)g^t  by  usage  or  custom,  and  also  tended  to  ea* 
tablish  tfaO'caik^truction  of  the  endowment  for  which  he  contended. 
The.n«p<l^f8<j»e  Was  signed  ^      IJauncewt  Shapwbix... 

iQAjr  "^      W.  Matthews. 

Jime  20/A.         On  hearing  counsel,  the  decree  was  affirmed,  with  501,  costs.  ^^     ^ 

Sittings  after  H.  1  &  2  Geo.  4.  W2V  .In  Caric. 

1821.  '    _    Coo^  V.  Buit.  [MS.  (a)]    6  Madd.  53, 

.  general  alle-  ^T^HE  plaintiffand  three  others,  against  whom  several  actions  had  been  brought 
ition  of  dia-  i  under  the«tat.  2  &  3  E.  6,  c.  13,  by  the  vicar  of  Lakcnheath,  in  Su0Qlk, 
S"a'bm'to  ^^^  *^ "treble  value  of  the  tithe  of  hay,  filed  a  bffl^  on  the  behalf  of  thertselv* 
itobliah  an  ex-  *"^  *^®  other  Owners  of  lands  lying  within  a  certain  fen  called  Lakenheatli 
option  irpm  Fen,  in  which  the  hay  in  question  had  been  produced,  against  the  defendant 
thes  for  lands  Butt,  the  vicar,  and  the  Dean  and  Chapter  of  Ely,  patrons  of  the  vicarage- 
'a  greater  mo-  alleging,'  **  that  the  said  fen  was  anciently  parcel  of  the  possessions  of  the  late 
'ihTordinary  ""©"astery  of  St.  Peter  and  St.  Etheldred,  at  Ely,  and  was  held  by  the  prior 
a  necessary  ^nd  o<!|iv«nt  of  the  said  late  monastery,  at  the'  time  of  the  dissolution  of  the 
irty  to  a  biU  said  late  monastery,  for  themselves,  their  farmers,  and  tenants,  by  bull,  ^re-^ 
» estabUshsuch  scription^^coMipositidn,  or  some  other  Jawftrl  ways  or  means,  fVeed,  acquittcfd,^ 
IdMtT n^^  ®"^  dJ»*at«g«d4¥*m<tillltes  or  the  paymfent  diercof;^  and  ^hat  die  said  mo^ 
id  his  sue-  nastery  was  one  of  the  greater  monasteries,  dissolved,  &c. ;  and  praying  tliff> 
Mors.  establishment  of  an  exemption  from  <lie  payment  of  all  tithes  whatsoever 

against  the  defendant  the5|c^  and^hi^  successorsv 
The  t^f<md|^%t^  to.the  bill  fi^^want/of  equity*  \ 

Belt  and  Temhexion^  in  su|lport  of  die  demurrer^  contended,  tha^  t^  pm 

emptiort;xaafbMT«riKe^1«ilt>ff;w^b  Hot  sufficiently  set  fordi  in  the  bill;  M 

that  th€3*pawi6iiR/^gi'dti6d  ^6f '  strch"  exttnptibn  ought  to  have  been  specified ; 

that  although  such  a  general  allegation  of  discharge  might  be  sufficient;  when. 

^t  up  in^ft  'lAiMer  ih  i  dklinicei'against  die  demand  of  a  plaintiff,  it  was  otherr^ 

.       wise 

(m)  CoauBUBicated  to  the  Editor  by  Mr.  W.  Eagle. 
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wbeiB'tlie  t>ff0MiiCiim8r»  wberethepbimciff  leame  voloaUHrily^ialo  'Aourt  for 
the  porfiose  of  cstafalishing  a  rigkt;  as  in  tke  case  of  a  bM  to  •establish  a 
modusy  where  the  courts  always  require  greater  certaintj  io^^elKUagthe modsx 
than  in  an  answer. 

The   Vice^-Chancbllor  held,  that  to  require  the  plaintiffs  to  specifj  the 

:|MurticukT  ground  of  the  exemption  daiined  by  them,  would,  from  die  nature 

'  of  the  subject^  be  requiring  tliem  to  perform  an  impossibility,  as  the  causes  of 

she  discharges  enjoyed  by  religious  houses,  previously  to  their  dissolution  and 

beibre  time  of  memory,  could  not  now  be  discovered;  and  that  it  was  enough 

£ar  the  plaintiff  to  all^e  the  exemption  in  the  manner  stated  in  the  bill,  and 

.that  such  general  allegation  of  discharge  had  always  been  held  sufficient  in 

pleading  an  exemption  from  tithes  in  respect  of  lands  which  bdonged  to  one  of 

the  greater  monasteries. 

Bell  theu  deouirred  ore  tenus;  insisting,  that  tlie  ordinary  oug^tta  lanre  been 
"fluide  a  defendant,  as  in  the  case  of  a  bill  against  a  rector  or  vicar  to  estahtish  a 

i/ari  and'  W.  Eagle  for  the  plaintiff  admitted  the  ovdioaiy  to  beia:  Jieoeso 
aary  party  to  a  bill  for  establishing  a  modus;  but-  urged,  ihat  thermeeessity 
«f  making  the  bii^pa  party  to  a  suit  of  that  nature  wsa  loundedm<ieasons 
which  were  not  applicable  to  the  present  bill,  which  was  to  estabUsh.a.'neaeral 
riglit  of  exemption.  Thatatnoi^ii^  is  supposed  to  have  origiastod  i^isome 
ancient' composition  or  agreement,  made  betwetathe  owner  of  tjke  land^md 
ike  inoumbenty  patron,  and  ordinary ;  and  that  the  lovdinary  iaa  nDOKskry jpsnrty 
to  a  bill  to  establish  such  modiUf  because,  the  biU  in  tnndiLiaecka  t^  sxxa&wm  4in 
i^eement  to  which  the  bishop  in  his  corpoiute  capacity  HRasiongiiiatty*a)iart7» 
That  in  a  suit  for  the.establishment  of  a  right,  k  waS'tteBs^^ary^itor  tnnks.tfae 
owner  of  the  inheritanoe  a  defendant,  because  ^e  cotirD  will  aot  bind  tfaeiinhe- 
jritance  of  any  person  in  his  absence;  andbeoausehia  pr|3aaned:is-'nebesqary>to 
prevent  coUuskm  between  fSBrties;  t^t  every  objsotiofii  an  tbos^^ponda.was 
obviated  in  thia  case,  by  bctnging  the  Dean  and  Ghaptet  «f  JSky^  wbcr  weoe  ^n 
the  owners  of  the  mberitance  of  the  vioaiagc^  before  (he  aourt.  Ti».Vice«GhaB- 
cellor  held  the  ordinary  to  be  a  necessary  party  defendaat!. in  tbip-cauae^'  as 
well  as  to  a  bill  for  establishing  a  modus ;  not  only  because  his  presence  in 
the  suit  prevents  collusion,  but  because  he  has  a  temporal  interest  in  a  lapsed  - 
presentation.  .  »  .  •  •    • 

The  demurrer,  for  want  of  parties^  im»  allowed,  without  costs,  and  leave 
given  to  the  plaintiffs  to  amend  their  bill  oa  the  usp4  ^^^os. .     - 


Sittings  after  H.  1  &  2  Geo.  4. 1831.     In  Cane. 
Exfter  College  v.  Rotcland.    [6  Madd.  94.] 


Mar,  2Bth. 


M^  XETER  College,  being  the  lay  rector  of  the  parish  in  question,  And  ea-<  Itismultifariou 
^-^  titled  to  the  great  tithes,  and  the  warden  of  the  college  being  the  vicar»  for  a  rector  and 
VJd  entitled  to  tlie  small  titlies,  tlie  college  and  the  vicar  joined  as  plaintiffs  Ji*i?fo°/hetith€ 
in  the  suit,  praying,  that  the  defendants,  occupiers  in  the  parish,  might  ac-  respectively  du 
count  to  them  for  die  tithes  respectively  due  to  thenu  The  defendant  de«  to  them, 
marred  for  multifariousness. 

The  VicE-CuANcsLLoa  allowed  the  demurrer,  because  the  piaiotiflb  prayed 
for  an  account  of  the  tithes  respectively  due  to  them«  which  were  distinct 
matters;  but  observed,  it  might  have  been  otherwise  if  the  plfiintiffs  had  al* 
leged  that  they^  together,  were  entitled  to  all  the  tidiasi  and  bad  played  a 
general  account.  .     ,     ,     ^ 


J  i  t. 


T.  2Geo.4.  18B1.    B.R.         , 
BiOt,  Clerk,  ▼;  Hewttrd  and  another.    T*  Biim*#'ft  Aid.  6fi0^.1  ^'^»^ 

"|j|EBT  under  2  &  3  Ed.  6,  c.  13,  s.  1.  for  the  treble  value  9f  tithes  .  'fhe  Where  a  deda 
■^^  cause  was  tried  before  Graham,  B.  at  the  last  assizea  &jr  SuffoUu  wUen  'i^'^o^ '"  debt 

.   •    .  •  ' :  '  •  .      ,-n .  J-     -  i  ^  for  tithes  undei 


fl'  L.'in^U       ^  2&3E.6. 


^H^lh}'  ^^^^^^  to  state  that  tlie  tithes  had  been  yielded  and  pai^  SBd^«(j9gj|^t  ,«^ght  t^  have  been  paid  withi 
40yeMM  next  b^fbre  the  pasting  of  the  act :  Reld,  that  it  wai  defective,  even  after  verdict,  and  the  raiment  wi 

■  riMiii  I  '    ^ 


aawced 


tf>T^Miet 'Vfte  fi>ikAd<  in  tha  pfanidff  on  Hm^  thinlic(MM*t(if  0^)^  4MMI^. 
i^ich  stated,  that  the  defandanttf  Mmg  ocoupiiM  of  tkfS^"^  l)MidbM#Mi  €it 
jttlrish  of  Laloevlicath,  Mid  whilit  die  ^aintiff  wm  ^Seit  Mfd'pr6}jttet«r6f  «M 
tithedi,  attd  whilst  the  defendants  were  so  oecupien  of- th^ -said  lanrt,  td^^ 
on^  &o«  at  &:e.  did  dig  up  a  eertain  lurge  quantity  of  pdtatdeii,  to  wit^  KWI 
poiAida  ef  potatoes,  tlien  growing  upon  theesid  iatid,  the  tMbe-m^i^rc^'-lHii 
longed  to  the  plaintiff;  and  of  right  ought  to  hare  be^n  set  ^t  and  fiaid't^ 
him  as  aaeh  vioar  and  proprietor,  to  ynt^  at  &c.  Yet  that  d^ffe^dant^'  b^tig  ^ub^ 
jecta  of  this  reahn,  and  wdl  knowing  the  premieed,  htat  net  tvgai'ding  the  sta^ 
tute  in  such  case  made  a>d  provided,  nor  fearing  the  penidtie^  therdA  edii- 
auit,  to  wit^  mfe,'&c.  at  &c.  dsd  take  and  carry  the  said  potatoee  fh)ni  (be  ikaid 
tained,  after  tlie  digging  up  of  the  potatoes,  and  before  the  commenoemefit  ef  iMi 
landv  wheve  the  same  had  been  so  grown,  and  dug  up,  and  whei^  Ifi6  same  6tighf 
to  have  been  tiihed,  th^  tenth  part  thereof,  or  of  any  part  thereof,  not  hehrb^ 
been  r  separated,  divided,  and  set  oat  from  the  nine  parts  there^of,  not  any 
cotalpotitionor  agreement  made  for  the  tithes  thereof,  or  of  any  pktt  thet^of  yitf^ 
tbe  pl^intiiF,  jecmtrary  to  the  form  of  th^  statute,  in  sued  eade  inade  ttttS  "pro^ 
iKidied%  Averment,  that  the  tenth  part  of  the  potatoes^  s6  taften  and  canfM 
aiiayy  atithe  time  of  tidcing  aild  carrying  away 'the  same.  Was-reriktoni^ly  vrd¥tH 
a  large  scnn  of  moKiey,  tb  wit,  &c.  whereby,  and  by  n^re^'of  IJM'  irtatut^,  iH 
sudi  ^ase  made  and  provided,  an  action  had  kccruM'to*  the  phiintiflF,  &C; 
Searl6tti  in  last  Easter  term>  obtained  a  ifide  nm  itft  arr^slitkj^  the  jud^meht  oi^ 
diis  count,  on  the  ground  that  it  cbntaified  no  averM^rfft,  that  the'tiehee^  htA 
bden  yielded  and  pafid,:  and  of  right  ought  t»  have  beeA  set  otit  and  paid  m 
Und,  to>  tbe  faiteer  or  t)raprieta9  thereof,  within  40  yeai^  next  K^fbre  tlrt^ 
j^oeahigof  theatatnteof  5a&d  Ed;6,  «15,  St  I.     And  now,   '  ' 

,r.Bh^teitf  Serjd  andiStorib^  shewed  eause.    The  avemeiPit  ik  uAneressary,  arid' 
evea  yf  necessary,  the  defect  is  eured'  by  the  verdict.     It  i»  quite  clMir,  l!Hat' 
die  averment  need  not  be  proved,  if  made-.    In  MUcfkii  v.  ^a(^er'(l),  Lord^ 
KfOFVON  sa^^s,  *^  The  ueage  has  constanrdy  been  against  the  necessity  bf/dr^' 
pcoof  cdntended  for  by  the  defendant  under  the  statute*     And  I  remeWibt!^' 
many  aedons  tried,  where  the  lands,  in  respect  of  which-  fhetithesf  were  da^^ 
ed,  #ere  lately  inciosed,  and  where  the  same  oUecfioRj  had  it  been  ^vkilaftiieC^' 
mast  hatve  previnled,  but  die  pUmntifft  recovered  in  aH  df  them/"^    And  agaSh  W 
adds,  '^  The  non-payment  of  tithe  of  itself  signifies  nothing.     Tkhe  is  «^^^' 
day  claimed  out  of  wastes  which  never  paid  tith*  befoi'e.'*    Now -if  ft  be^e^* 
oided,  that  it  needs  not  be  proved,  that  is  a  strong  arguraenttd  shew  iMtIt  9r 
not  necessary  to  make  the  averment*    Tbe  reason  is,  that  the  40  years  cad  bjr 
no  possibility  bcfoome  material.     For  the  pardon  relies  on  hi^  prescripriv\^'' 
right  ta  tithe,  and  the  defendant,  to  exempt  himself,  must  also  set  tt^'  a 
prescription.     The  statute  is  therefore,  in  ^ct,  general,  dnd  gives  the  re^ 
medy  m  all  cases  where  the  Unds  are  titheable.    The  mention  of 'the'4o 
years  is  only  in  consequence  of  the  canon-kw  prescription,  which  dep^nfded 
on  that  period  of  time.     And  so  it  is  stated  by  Lord  Coke  in  91  Inst.  SSS\  ' 
It  might  as  well  be  contended,  that  the  plaintiff  must  ^tate  hiniseff  toi  bIH 
a  liege  subject  of  the  king,  which  is  the  description  fn  the  statutif.  'T&€* 
sta^te  i»  a  remedial  act.  Lord  Sehea  v.  Poweu  (2).    Btt't  supposing  Ofti! 
to  be  a  necessary  averment,  the  want  of  it  is  no  objectfoh  after  verdict.     IW- 
Alstonv.Buscough(S),  the  declaration  omitted  to  state,  tiiat  defbndadf  fikd 
not  made  any  agreement  with  the  plaintiff  for  the  tithes.     But  it  was  held, 
that  although  this  would  have  be^n  fll  on  demurrer,  it  was  Tiefped  1[)y  tbe  i^er- 
dict.     And  that  is  a  stronger  case  thaq  the  ptesent.     Besides,  here  £hfe  de- 
claration does  state,  that  ^e  tithes  oiigtit  to  have  been  set  out,  and  that  de- 
fendant did  not  set  them  out,  contrary  to  the  form  of  the  statute,  which  is  in 
effect  making  tHe  aA^ertiMht  in  (ftmation*  "     '         ^ ' 

Scofleft  ^n^  ^S^t  ^<f!^^^^  W^e  stepped/  by  the  coar*.  ■  1 '  ^] 

'^AYjl^Yjf.S^^ — Jfjbw  j^  the  fir;5t^  instance  wl^ich  I  ev^er  aajwof  « 
under  tbe  statuti^  upon  t]\^^8c3  £dw»  6,  c»  Id,  in  which  there  wasi 
allegation  that  tithes  had  been  paid  or  payable  within  40  yeara  next  befinne 

(1)  5  T.  R.  260.  ^nte,  p.  372.  (2)  6  Taunt.  297  ;  jinte,  p.  714. 

(8)  CarA.  804;  jInte,  vol.  1,  p.  584. 


nnsBOABBs: 

<^I^MNie  <^ftHI(iM»^f  tMrtiitfimll.  That  Mtele;  it  fiiioiM  km  dbioMi^  4i» 
iroo^mifA mMi^i  x^madjF  tot  ibe  nooHpayment  of  tiAm,  iflbd  *»  temt*  ixdifiMM 
iW  re^jr  4^,s|U3h  proKlua  tithes  as  imd  hetn  yieUed  andf  aafl  ivridim  4K>, 
ye^ne|^:be49re  the.ai|t»  or -of  cigibt  or  custom  ought  to  hatesbeenpaiaL  Noiv* 
l^imdJ^Bcifi  those  words  imiit  have  some  meanhig,  and  must  hiM^e  been  in* 
tended  0  ri^strfda  the  operntkn  of  the  statute  to  wmke  fiarticular  ^tthes.  Arid 
I  thii^k,  thit)  :«nless  tjuitieso*  it  will  be  difficult  to  account  for  die  opinions 
^ver^  bj  diS^Ntfit  judges  with  respect  to  this  act.  In  Lor^  MawtfiM  ir. 
Clarlci  (1), .  Wu,K<rr,  C^  J«  speaking  of  the  averment  that  tithes  had  been  pay- 
al^ky  says,  *'  This  iteems  to-  be  a  neeessary  avermeait; "  and  in  that  'case  the 
^eciasa^OB  was  iimendedi  for  the  pm'pose  of  intcoduciog  it.  Noiw  that  would 
opt  have  been  donei  if  the  aik^iBtion  had  been^  as  it  is  now  contended, to  be, 
whoUy  immaterial.  And.  nhe -observations  oi  Yates,  J,  in  Kynastemy.  iJUufk  (£), 
s^jEd  tbe.s^e ai^gument  Thecase  of  Mkckell  v.  Walker isK|iiiteiGoasiBt- 
ent  with  this,  for  there  the  dedkratioii  did  contain  the  averment,  aqd  thei<e 
qaii.^  no.4^bt  that  the  fact  might  he  ptcsomed  if  die  land  ynm-  titheehle, 
•qd.nptbipg. j^ppeaved  to  dbew  that  the  titlie  had  originated  since  the>period 
mcn^ioii^  J^f  th^/statute. ,  A  case  may  he^iut  in  which  a  party  having  Iknds  free 
^(MQu  tithcf^  mjigbt  h»ve  granted  them  30  years:  before  tbe  statute.  >If  ao,  all 
the  aUegation^  in  tlys  deolaraiion  might  he  tni^  'andyet  theparty  iwould  not 
be.^ntijt^  to  thiis  loeitiedy.  I  tfairik,  thevefiMre,  that  this  was  aneoessary  alle- 
gfatuKV  and  not  bek^  contained  in  this  dedaration,  Lamof  lopinion,  that  on 
duu  grocind  the  judgment  must  he  arrested.    • 

Hout^rj^  J« — i  am  also  of  opinion,  thai;  in  this  case*  the  jodgmoit  roost  be 
aiTeste^  upon  tbe  ground  that  the  aQiegtttioii  omitte^  m  the  dedanstion  is  octe 
required  by  law  to  be  ^ode.  The  uniform  coarse  .of  the  precedents  has  been 
4^.Ans^  U»  iM>d»  on  various  occasions,  it  has  been  considered  by  the  judges  as 
^f.jif^e9i»ff  averment*  But  it  is  said,  that  ithe  ob^tioni  if  any,  ncured  by 
vei^ict.  I  ami  however,  of  a  different  opinieo,  foe  all  the  foets  neoesaavy  to 
b^jiig;  tl^  case  within  the  powers  of  it»  cbiiiso  must  be  stated'.  In  an  action 
qa  tfae^gamf  laws,  it  is  necessary  to. allege,  that  the  party  dmilged  with  having 
UfE^  a  d^gy  &c«  iraa  not  qualified  to  use  it;  *aad  in  Spieres^v.  Parker  (%),  ft 
i&J|^  down  by  the  court,  tliat,  even  ^Ver  a.  verdict,  such  an  omrssioti  is  fatid. 
Bnt  ijt  is  sai4«  that  it  is  av^red  here,  that  the  defendant<clirrted  away  tbe  tithe 
contrary  to  the  f<^rm  of  the  statute,  «nd  that  that  allegation  issuffiiiletit.  t 
think  that  it  ia  not  so.  The  court  are  to  ju^  tvhether  the  ftats  stated 
are  contEary  to  the  statute,  and  it  is,  not  to  be  taken  after  verdiet  that  focrs 
«re  proved,  which  not  being  stated  in  the  declaration,  it  could*  not  beniecessary 
to  .prove  at  the  trial.  As  to  the.general  point,  the  import  of  tbe  statuttfseeras 
to  mp  to  be  confined  to  particular  tithes,  and  not  to  extend  to  all  pntfdral 
tithes*  The  statute,  as  it  seems  to  mo,  excludes  cases  where  the  right  to 
tithes  originated  within  forty  years  before  or  at  any  time  af^r  the  passing  fit 
the<a^^  Now  such  a  r^ht  may  >havo  origimted  sinee  the  period  fixed;  for 
laipida  ti^tb^firee  mi|yi  either  by  agreement  founded  On  a  vakmhie  oonsidefatioir, 
or ,  saDctioned  hy  an  act  of  parliament,  have  become  liable  to  pay  tithes ; 
tl^Qsp  caseft  however,  would  m)t  foil  within  the  words  of  the  act.  The  count, 
t{iysr)efore,  ought  ta  have  contMned  this  allegation,  and  net  oontaimng  it,  «he 
jo^meat  must  be.arresied. 


,  11)  5XB.  264,  m«..^«/e,.p.  J33. 


265,  n.  a*  Antf,  p.  '234. 


(4)  Abbott^  C.  ^«  wffts  ^b«(i|it» 


Steele  v.  Manns.    [6  Baniew.  &<Aki.  'Se.j 


,«  t 


October  23. 


as 


a  right  of  com- 

nfofi  thereto  annexed;  the  common  'was  afterwards  indosBd  under  an  act  of  parliament,  and  certain  land  waj 
allotted  to  A.  in  lieu  of  his  said  right  of  common :  held,  that  no  tithe  wa?  payable  in  respect  of  the  allotted  land. 


r. 

MAimtf. 


IflWt. ^       as  6cc}ipiet  oflaitd  M  that  parish,  and  cb^ed  t}flr(h^^i^lqEdllMf1ilditd|9^ 
**^"^*"      airay  his  corn  without  siting  out  the  tMie,  whereby  Ah  aeckia  had  «ocitiid'fo  • 
thephiintiff,  to  demand  and  haire  of  th^' deifendant  irMt  llie><bdile  6f  die  ' 
said  tithe.    Flea  nil  debet.    At  the  trial  before  GrAham,  Bwron,  at^thb  sim- 
mer  assizes,  1819,  for  the  county  of  Soutfaainpton,  a  verdict  ^as  found  for' 
the  plaintiff^  subject  to  the  opinion  of  the  court  on  the  fblt6wing  case* 

llie  plaintifir  claimed  the  tithes  in  question,  as  the  tenant  fbr  an  unexj^ired 
term  of  years,  of  Sir  Lucas  Curtis,  the  lay<^impropriatorof  the  rfjctonal  tufaett  * 
of  the  parish  of  Catherington.     Bjan  enclosure  act  of  the  50  G.  3,  c/316/ 
for  disafibresting  the 'forest  of  Bier,  in  the  county  of  Southampton,  and  for  Ik- 
closing  the  open  and  commonable  lands  within  ibe  forest,  after  reciting  {vio' 
tton  41),  that  the  000  acres  of  land  thereby  vested  in  his  majesty,  being  taken 
out  of  different  parishes,  the  persons  entitled  to  the  tithes  of  such  parish^ 
mrglfit  be  injured  thereby,  it  was  enacted,  that  out  of  the  said  open  commoir*^ 
ablelands  thereby  directed  to  be  divided  and  inclosed,  allotments  shotdd  be 
made  to  the  persohs  entitled  to  the  tithes  of  such  parishes,  of  so  roueb  land  as* 
shoyld  be  in  the  judgment  of  the  eomniissioners,  a  full  compensation  for  such 
itlju^'y.     And  it  was  further  enacted  (section  41!),   tbat '  tbe  commissioiiers 
s^ptUd,  in  the  next  place,  aHot  the  residue  of  the  said  open  commonable^  iandi 
and  grounds  respectively  to,  and  among  the  persons  entitled  to  eoimnonagip^ 

*  Provided  (sfectton  43),  that  nothing  in  the  said  act  shall  extend  or  be  con- 
strued to  extend,  So  as  to  prejudice,  lessen,  or  defeat  the  ti^f,  title,  or  intereaC 
6f  the  several  rectors^  vicars,  and  lay  ^impropriators  of  the  sevend  and  te-^ 
^ective  parishes,  townships;  hamlets,  or  places  of  Soberton,  HmnbletoHy' 
Catherington,  &q.  or  any  person  or  persons  whomsoever,  hi,  or  to  any  tkhe«| 

e"  -eat  or  smaH,  isgrisii^^  or  renewing  out,  or  payable  for,  or  in  respect  of  an^f 
hds,  tenements,  hereditam^ts,  within  the  same  several  parisiies,  ftc.  bnt 
such  great  arid  small  tithes  shall  be  paid  and  payable,  at  all  times  hereafter, 
hi  such  and' the  salme'tnariner  as'  they  would  have  been,  in  case  this  act  had 
llipt  be^n  made."*  Befbre,  and  at  the  time  of  passing  of  this  act  of  parliamieir^ 
^ohn  fiing,  esqilire,  was  the  owner  of  an  estate  at  Love  Dean,  in  the  parish  en 
tlatherington,  and  th^  tithes  ariting  from  sm^h  estate,  for  which  estate  as  consisting 
bf  1'20  customaty  a6:es  of  arable,  pasture,  and  coppice  land,  in  the  occupation  c^ 
Edward  Manns,  free  from  rectorial  tithe,  (but  which  dthe  had  been  purdiased 
with  the  estate),  situate,  and  being  at  Love  Dean,  in  the  p^sh  of  Catheringtoti, 
he  claimed  a  right  of  common  from  the  commissioners  under  the  foregoii^ 
act,  who  thereupon  awarded  to  Mr.  Ring,  in  right  of  the  last-motioned  estate, 
five  acres  and  1 7  perches  of  (he  open  and  commonable  lands  of  the  forest  of 
Bier,  situate  in  the  parish  of  Catherington.  The  defendant,  John  Manns,  be- 
came the  tenant  of  two  acresi  part  of  such  five  acres  and  17  perches  so  allied 
to  Mr.  Ring,  and,  in  the  year  1817,  sowed  sudh  two  acres  with  oats,  and 

*  siilerwards  cut  and  carried  away  the  crop  without  setting  out  the  tithe.  Thte 
tithe  was  demanded,  but  refusedi  on  the  ground  that,  as  tbe  idlotment  had 
beep  made  in  respect  of  land  not  paying  tithe,  the  allotted  lands  were  exempt 

'  from  the  payment  of  tithe. 

'  SelTvyn  for  the  plaintiff,  contended,  that  he  was  entitled  to  recover.    It  does 
not  appear,  whether  the  right  of  common,  iri  respect  of  wbich  the  allotment 

;  was  made;  was  thhe-free.  The  language  of  the  conveyance  might  or  might 
not  be  large  enough  to  convey  to  Mr.  Rii^  the  tithes  of  the  common.  In 
Lord  Owydir  v.  Foakts(\)y  it  was  holden,  that  by  a  grant  of  afl  tithes 
arising  out  of,  or  in  respect  of  farms,  lands,  &c.  the  tithes  arising  out  of, 
and  in  respect  of  common  appurtenant  to  suchfarms  or  lands  will  pass.   Htte^ 

^however,  -no  conveyance  fe  stated,  and  it  is  rather  to  be  collected  from  Ae 
language  ofthe  esse,  tbat  the -tithes  of  die  estate  alone,  and  not  die  tithes  of 
the  right  of  common  appurtenant  to  such  estate,  had  been  purchased.  If  ^his 
vie^of  tht^dsisbly^  correbt,  it  can  hardly  be  contended,  thatthi^coitenidnl^g 
liable  to  the  tithes,  tlie  allotment  in  lieu  of  it  would  be  exempt.  Indeed  the 
contrai^,  wo^ld  i^ollo^r,  af  f  ppears  from  Moncaster  v.  Wqtson  Qt).     But  ad- 

...  ,  mitting 

(1)  7  T.  R.  641 ;  AnU,  p.  470.        (2)  3  Burr.  1375.  1  BL  40S;  Ante,  p.  197. 


roilia9g;^liH9fUih^jA§^  tit^iree^  woulditbe  anaoetiary  coa-^. 

8Q9utM^'.diaftjLdle'lfliid.^((fd>ia  lieu  thereof  ab^  also  be  tithe  free?  Tbo^ 
dflirwid  of  ibe  wpKoiuriator  in  the  present  c^se,  is  a  demand  of  the  tithe  of 
coiAb  Bat  novsk  €Oi|ld  not  be  part  of  what  grew  upon  the  common;  the  tithes 
t^M  Iffose  in  raspect  of  the  oovamoDf  coiUd  only  have  been  tithes  of  agistment, 
or  of  lamb%  ealY6%  woolfttiilk)  and  other  things  that  could  be  the  produce  of 
ai€QnHiion4  .Suppose  the  owner  of  a  farm^  liable  to  tithes  of  com,  and  also  to 
aiMgbtiiMnt-^tHbe,  should  agree  with  the  parson  that  he  should  hold  his  land 
free  of  agiotment-tithe,  and  afterwards,  upqn  a  demand  made  of  the  tithes  of 
GOffD,  ab(mtd.plead  this  a^prBament^r  it  would  hardly  be  considered  as  an  answer 
to  the  demand.  The  case  of  Stockwell  v.  TVrr^f  (1)  is  distinguishable  from 
tlie  present  9  for.  tbexe'tbere  was  an  express  agreement,  that  the  parties  should 
efij^ty  their  rights  in  seTtralty,  as  they  did  their  rights  of  common*  And  Lord 
HaanwiOKa  in  delivering  his  opinion,  mainly  relied  on  that  agreement.  Here 
tii(ere  ia  no. such  express  agreement,  and  none  can  be  implied;  for  a  daim  of 
lithe  .can  acdy  be  discliarged  by  special  words.  Parkins  v.  Hinde  (i)* 
.  £*  L^nns^i  fioitUrUi  was  stopped  by  the  court,  -  ^ 

'•  Anaotv>  C..  J»rrrl  mok  cleaouy  of  opinion,  that  the  plaintiiF  is  not  entitled  to 
ij^^nnev.    The  iaotSt  a^e,  these»  John  Ring  being  the  owner  of  an  estate  of  1 2Q 
acres,  and  tlie  tithes,  arising  tlierefroxn^  (which  tithes  he  had  purchased  with  the 
eatat&X  hadiallotted  to  him,  under  an  inclosure.acti  certain  land  in  lieu  of  a 
fi^t  of  •eom^on  appurtenant  by  cifstom  to  his  est^e«    The  plaintiit  who 
ia  the  tenant  of  .tbe.la^impropriajtor,  claims  tithe  in  respect  of  sucb  allotted 
land,  and '  the  .question  substantially  is,  whether  the  lay^impropriator,  who 
Jiae  tsold  the  tiijbe  of  the  estate,  is  entitled  to  the  titjbe  of  land  allotted  tb 
ibe  owner  of  that  estate,  in  lieu  of  a  right  of  common  which  was  appur- 
tenant by  custom  to  the  land.    It  is  quite  dear,  that  after  the  lay-impropriatoif 
had  jhua  sold  the  tithes  of;  the  estate,  no  tithe  was  paynble  at  least  before 
jdi^  passing  of  the  inclosure  act.      Before  the  sale,   the  tithe  waa  payable 
^ually  in  respect  of  all  cfttle  iseding  on  the  inclosed  as  qn  the  common  land* 
•When  the  lay-impropriator  sold  the  tithes  of  the  estate,  he  therefoiie  sol4 
«U  the  tithes  in  xespect  of  all  cattle  feeding,    both  upon  the  inclosed  and 
■the.  common  land.     And  I  am  of  opinion,  that  inasroudi  as  no  tithe  was  pay- 
jaUe  beibre  the  inclosure  act,  in  respect  of  the  cattle  feeding  on  the  common 
land,  no  tithe  is,  payable  now  in  respect  of  the  land  allotted  to  the  own^r 
^f  the  estate,  in  lieu  of  such  right  of  common.    This  case  is  very  distin- 
guishable from  the  case  of  Moncaster  t»  Watson (JS)j  for, the  land,  in  respect 
*of  whidi  the  allotment  was  there  made,  was  not  wholly  free  from  the  P<iy* 
jDoent  of  tithe;  the  exemption  claimed  was  merdy  from  the  tithe  of  corn, 
'.giain^  and  bay,  neither  of  which^  the  common,  while  unindosed,  was  capable 
.of  producing*    The  tithe  of  agistment  would  therefore  remain  payable,'  not- 
withstanding the  eiKemption.    Here,  the  owner  of  the  land  is  the  owner  of 
rthe  tithes,  for  the  effect  of  the  conveyance  must  have  been  to  make  the 
owner,  of  the  estate  the  owner  of  all  the  tithes  of  the  land;  and  I  am  of 
opinion,  that  the  owner  of  the  estate  becomes  the  owner  of  the  tithes  of  land 
allotted  to  him,  in  respect  of  a  right  of  common  appurtenant  to  that  estate. 
Th^'postea  must  therefore  be  delivered  to  the  defendant. 

HoxjtoTo,  J. — >!  am  of  the  same  opinion.  .  I  am  qnite  satisfied,  from  the 
ease  of  StochweU  v.  Terry  and  the  reasoning  of  Lord  Ken  yon  in  the  case  of 
Lord  Gwydir  v.  Foakes{<i)f  that  the  plaintiff  is  not  entitled  to  the  tithes  of  the 
•allptted  land,  but  that  the  person  wbo  is  entitled,  to  the  tithes  arising  out  of 
the  estate,  is  also  entitled  to  the  titlies  arising  out  of  the  allotted  land,  in  like 
manner  as  he  would  have  been  entitled  to  tithes  arising  oat  of  the  beneficial 
.  ei^oyment  of  the  right  of  common  appurtenant  to  thftt  estate,  in  case  the  in- 
closure act  had  never . paired  (5). .        ','....         

J^s$y,,3n  concuire^.  .Judgipe;nt  for.de&ndajpit. . 
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(4)  fr.  U:  eil'i  Ante,  p.  47(K 

(5)  Batley,  J.  was  absent  at  chambers. 
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act  it  was  en- 
acted, that  the 
commissicman 
should  set  out, 
allot,  and  award 
certain  portions 
of  lands  out  of 
the  commons  to 
be  inclosed,  unto 
the  impropriate 
rectors  and 
curate,  in  lieu 
of  all  great  and 
vicarial  tithes) 
and  the  com- 
missioners were 
required  to  dis- 
tinguish by 
their  award  the 
Beveral  tilot- 
mentsto  the 
Impn^iiale 
rectors  and 
curate  respect- 
ively, and  the 
same  allot- 
ments were 
thereby  dedared 
to  be  in  full 
latislaction  and 
lischargeofall 
tithes:  held, 
under  this  act, 
that  the  tithes 
were  not  extin- 
guished until 
the  commis- 
lioners  made 
their  award. 


Etii$  V.  'Arnison.    £5  Barnew.  &  Aid.  StJ} 

DECLARATION  statai^  that  fay  an  iodentore,  ma^e  10th  of  l^hrmf* 
lS04fy  between  the  pl^tiffof  the  one  part,  tand-tbe  defendant  Jy»d  0» 
J^bhn  Campbell  of  die  other  part,  Ae  plaintiff  deinised  unto  ^  defendant  and 
the  said  John  Campbell,  all  the  small  or  vicarial  tithes  and  dues  of  whaitiiattti^ 
soever,  yearly,  arismg  in  respect  of  a  certain  pi^ce  or  parcel  of  fniuQd»  aitnaie 
in  the  parish  of  East  Moulsev,  in  the  county  of  Surrey^  and  all  other  the  tithes 
belongir^  to  him  the  plaintii9Jv  as  the  incumbent  of  the  living  of  the  patish  df 
East  Moulse^^l  for  ana  in  respect  of  the  said  ground  and  premises*  Haie^^^^ 
for  itl  years,  yielding  and  paying  a  yearly  Tent  of  22L  Caremnt  to  paf  the 
rent:.  ,  Breach,,  .non-payment  of  rent  for  one  year,  ending  at  Mio)kaela(>aflb  IS-IS. 
Plei^  that  after  making  the  indenture,  and  before  ^e  commeneen^iitjof  ah^ 
tbne^  for  whicli  the  atijeeed  jrent  is  supposed  to  hqnre  arisen  by  an  afft  •f  |M 
5*5*^.  d,  Tor  inclosing  lands  in  the, parishes  of  East  Moulpey^a^d  W^  Ma>iil- 
aey^,'  m  the  county  of  Surrey,  reciting,  amongat  other  things,  that  thete  were  in 
those  parishes  several  commons  and  waste  lands,  and  (hat  Lojrd  HolhaiQ^aBd. 
Six  6,  H.  F.  B^rkelejr  were  Cfeised  of  th^  rectory  impropriate  of  Eaak  Moidaej^ 
and  aS'Suoh  were  enticed, to  aB  theTeotprial  tithes  :within  the  parish,  and fhat 
tfae  prpvost  and  fellows  of  Kisig's  college^  Cambridge,  were  the  patrols  of  the 
perpetual  curacy  of  tbi^  parish  of  East  Moulsey,  and  that  the  Rev«  W»  £lKb 
was  the  ciirate.therjeo^  ^andiaa.soch  was  entitled  to  all  theamattiithes  withia 
the  parish'j;  H  W^  ^nacted^  that  A.  B.  D.  and  J.  D..  should  be  sfppointed  the 
commissioners  ipr  setting  out,  dividing,  and  allotting  the  comtnpna  and  tvaate 
lands  within  the  parishes  oC  East  and  West  Moulsey,  and  foK  puffing  ifco^acft 
ihto  execujtioii;  .an^  it  was^sp,  jucther  enacted,  that  the  comiaission^rsahflttM 
a&t  out,  allot,  ^nd  award  imto  the  impropriata  rectors  and  cwate  of  tefiajarii 
<n  East  Mq^lsey^  in  li^^  of  all  g^ceat  and  smaR  titlies  arising  out^^ai^  pcfrttof 
the  said  commpn^  and  waste  and  other  lands  k  the  said  parish^  hereby  in* 
tended  to  b^  divided,  /lUotted,  and  indosed,  and  f^r  and  iDlieu  of  the  tithes'of 
^,such  gardens,-  orchards,. fMstures,  woodlands,  and  other  oicientiriclMmeB 
id  the  parish,  ^  wfsre  liable  to  the  paym^t  erf  tithes ;  and  in  lieu  of  all  inoehimsv 
and  all  payments  and  compositions  in  Kea  €if  such  tithes,  suth  severdL  pdbtiv 
f>arcel8,  and  allotmeats  of  die  said  commons  or  wftAe  or  other  lands  as  in  iht 
judgment  df  the  commissioners  should  be  in  the  "whole  equal  in  vidue^tme* 
fifth  part  of  aH  the  land  which  was  then  anA>le,  or  which  had  been  ilhdfle 
vdthin  seven  years  before  the  passing  of  tlie  adt;  one-tenth  pan  of  all  die 
f^oodlands,  and  two^sevenleenth  parts  of  all  the  other  lands  and  grounda 
within  the  parish  which  were  liable  to  the  payment  of  tithes;  andtfaetoHr- 
inissioners  were  required  to  distinguish  axid  separate  by  their  award  die  sevend 
atlotments  so  to  be  made  by  them  to  the  impropriate  rectors  aiid  cnrate  Te«> 
'^ectively;  and  the  same  allotmente  were  thereby  declared  to  be  in  fnllisatte^ 
faction  aski  discharge  of  and  for  the  said  tithes  and  modtuesj  and  all  payniiflila 
and  oomposiaont  in  lieu  of  tithes,  if  any,  yearly  issuing  from  or  out  of  tfaewdd 
commons,  waste,  or  other  knde.  The  plea  then  stated,  that  the  preiaiiwa'in 
tfie  declaration  itientioned  were  within  the  parish  of  East  Moul^,  and'f^re 
liable  to  the  payment  of  tithes^  and  diat,  after  maloQg  the  said  ladt,  mA 
before  the  2Sth  September,  IMR,  to  wit,  on  the  2Tth  September,  18I8j  iIHe 
oommissippers  did  set  out  and  idiot  unio  the  fenpropriate  rector  atid  cnrate  dt 
the,  said  parish  qf  haaA^onlB^y^  in  ]iettt)f^l  great  aUd  small  ticbes  issiiiiig 
oufV  tlie  sajd  f  omraow,  a«d  waate  dnd  other  fends  in  the  said  parish  (^East 
Mputejr,  bjr.thl?s^  ant  Jn^nded  to  be  divided,  allotth^,  aiid  iftclbsed,  and 
f<*  and  iq  liei|,of  jijie  fithes  of  ail  such  ga<dena,w<shards,  ^genres,  woodlands, 
^.^^^'.  f»«i^  ibol^vWf  jp,  tbe.a£nreaaid  pariah,  as  were  liable  tptte '  pay- 
iri^ftt  6rtit}^e^,aftd  jfl  lAQ^j^ii/itlvna^ei^.  Md  aU  payment^  and  ectoiposidons 
>nj/Veu,^fsi^h.ti^)^^^  4?maiiv,|4^i>pai)efil8^>and  ^aiQCMBnta  df  tUe  tjM'eeim- 
mbns,  and  wasrte  and  other  lands,  as  in  the  judgment  of  the  comrnissioners 
w^Ve  in  the  whole  of  the  value  mentioned  and  pre»cribed^n4be«et,5^aild  which 

allotments 


allotnen^to  were  to  be  in  ftiU  vadaftetton  and  disehatge  of  and  ibf  the  ttJd    ,    li^i 
titheb  and  moduaeSf  and  df  pcQrmeDto  tindieomposiiioni  in  lieu  of  tidies  (if  any),      "'^tiit^ 
yearly  issuing  ftfe#  of  the  said  cpmmoqs^  waster  and  other  lani^s.    The  plea      iinS^^-' 
then  stated^  thk  \}y  means  of  the  premised  all  the  small  ax^d  vic^ial  t^ike^  9^ 
dliea>'^yearly  ari^g  in  respect  of  the  said  land  and  premises  in  ^the  said  d€^\%-^ 
Ablk>n^ mentioned,  ceased  and  deteritiihed,  and  were  from  thencerorth  for  evef    « 
^Minguisbed,  and  are-no  longer  payable  for  and  in  respect  of  the  said  ground 
aad'pWiftlses;  and  that  all'  the  rent  up  tb  the  time  of  die  extinguishment  wa^ 
faid  by- the  defisndant.     Replication,  after  setting  out  other  clauses  of  the  ac^ 
ittttod  that  the  commissioners  had  made  no  award.     Demurrer  and  joinder. 
'   Dr  P.  JimeSf  in  support  of  the  demurrer.     The  question  is,  whether  the 
iidiefl  have  not  been  exthiguished  bj  the  allotment  msute  by  the  commissionQrii 
Mdei^  theiK^.    That  depends  entirely  on  the  construction  6f  t!he  act.  '  Th^ 
itit  patt  is  diteetory  to  the  commissioners,  to 'set  out,  allot,  and  awarf^  l^di| 
i& iKe»' of  titlies^  birt  the  act  expressly  enacts,  that  the anotments  are  to, be  in  i 
Ma^dtlledi     Mow  the  plea  shews,  that  an -allotntent  has  been  tiiade/^ii^ 
cAmiequeiitly,  ^faat  Hie  clerg3mian'has  recetted  his  compensatlbn '  fdr  \il^  ti^^s,. 
iriuoh  «re,  tbereflbre,  extinguished.     Ft  is  dear,  that  the  act  intendecf  die 
dkvgynan  i&  take  a  benefit  before  the  fb^mal  completioh  of  die  award,  ak^  th^ 
fiar  eooatrActiOil  of  fhe  act  %  thai  the  inception  of  t|ie. perpetual  curate'^s  ad-.  '^''^ 
Wlttg^  under  Ihe  irtclosure,  and  the  extinguishment  of  the  tithes  in  lieu  (i      ^''V„,  ' 
whidi  those  advantages  were  given  to  him,  Jihould  be  cotettipofaneous.    Under,       "!'.Vt    . 
di  ihdofture  acts,  certain  powers  of  becikpadonand/bfi  exercii^  df  owhership'        \.  • 
are  giveni  Antecedently  to  the  award,  to  the  persons  to  whom  the  allotmentf,    -^   'i  >-   * 
are  made,  and  a  variety  of  collaterri  arrangements  afe  to  be  tnade  before^tite.,    "'''  ' " 
award  can  be  perfected.    The  section  of  the  act  oh  wWd^  thejiT^setit  question'        ,,!,  l!  ,i 
tiinis>»«ia8t  be  taken  to  be  framed  with  refbrenccf  t&  this  ^isw  of  the  subject,   i^-^cr  {>  <  j 
tbe  Smi  elause  of  the  section  is  directory  that  the  coAimi^sioners  shaK  set  out^'        ^i*  ^  " 
allocs  and  award?  bat  the  sbbsequent  clause,  extingtdihing'  th'^  tithes,  eiiaot^'    ^;'^  '"  ^''' 
that  the  allotRients  lAtall  be  in  full  satisfkction,  and  discharge,  6mittii%  th^'    ^' r?.?:! 
repeitiisn  of  the  term  **  award.**    Therefore,  though  the  cottiiriisiiDners  We!     /I.    idi  ' 
bonad  to  set  out,  allot,  and  award,  yet,  itiasmuch  as  th^  setting  out  and  allot* .    V.^n*  ni* 


»'• 


ting  eviifen^d  rights  on  the  clergyman  before  the  exectrtioh  of  the'  awards  the/    " 
eatting»hment  of  tithes  was  intended  to  take  effect  upon  the  allotment,  with-         ,'t  In^ 
oat  vnifting  for  the  la^e  of  time,  and  the  investigation  ahd  adjustrbent  o€  otheir '      r>u  n ', . 
iiidwcgi,  that  were  neceMarily  to  precede  the  fbrmal  bx^cuti6n  of  the  instrument '        l  .' 
by- Ae  eonnissioners* 

J.  Parks,  cwUr^  was  stopped  by  the  court. 

.BiMt,E«r^  J.  (l).*-^!  am  of  opinion  diat  the  plea  <^annbt  be  supported.    *t*he 
Mtatiovis,  whedler  it  appears  upon  the  face  of  the  pleadings,  that  the  tithes 
hare  beeb  Extinguished  by  what  has  been  done.    By  this  private  act,  tlie  com- 
aitiKMmerm  are  required  to  set  out,  allot,  and  award  to  the  impropriate  rectors 
SBd-ciifate^  in  lieu  of  aO  great  and  small  tithes,  certain  plots,  parcels,  and  allot- . 
maatBijt  the  commons,  £c. ;  and  they  are  required  to  distinguish  and  separate 
die  iMvcBid  allotments  so  to  be  made  by  them,  to  die  iibpronriate  rectors  and  . 
respectively,  and  thr same  allotments  are  thereby  declared  to  be  in  full./ 
0ih&  tithes«     Now,  the  compensation  to  die  proprietor  of  the  tithe^,! 
is'fl  die  sacne  aHbtments,''  via.  the  allotments  set  out,  allotted,  and  awarded;  • 
thM4«0inB  to  me  to  be  lite  plain  meiuritig  of  Che  act  <^f  parlianlent,  and  tliis^c 
ec^ia^iKtloli  is  fortifi^  by  adverting  to  what  the  general  ^ule  of  la«^  is  upo|i . 
th^  poinft  widi  reference  tx>  new  indosuies.  *  Niow,  Che  frediold  in  the  allot-|« 
ment  does  sot  vert  in  the  person  to  whom  the  allotment  ti^  itfade  before  tli^ 
award  it  execut^;  that  point  was  ao  dedded  iti  the  b^  of  Fiir^fcrv.  piUf 
Ung(fi),     Now,  lUs  plea  states  oniy^  that  the  lands  Tiad  beeh  set  ou^'aiid,^^ 
allofletL    It  therefore  does  not  shew  thtt  the"  titt^' W^s-^ttAgui^bd,'  tiecaii^ 
for  that  fttrpDse^  tlie  allotments  ot^ht  to  4»avebeeh  at^ard^  ^  w^H  V'a!tlotted^' 
a^^eU     I  thiiik,  therefore,  there>MU8t  W  jud^eM'fe¥  the^'^laih^tfi:''  '"   '.',  ' 

Hoo^Btm,  J;^I  son  entircay  6t-che'Mtfe.  ophiven'; '  The  thing  wh^h  W  act"^^ 

(1)  Absott,.  J.  a  WM  sittiiig  At  the  Old  Bailey.  (i)  2  Bar*.  9e  AM.  171. 


ljp.^8  TITHE  GAfiSS. 

U£|.        of  parliament  directs  to  be  in  li^u  .«f  tithes,  is  tbe^gtoiiiid>;wMdk'Aatt  toset 

^  ,^WJ.M         out,  allotted,  and  awarded  by  the  oominifisiaDers*    The  quetticm  »>  Itt  this  ^ease, 

••  whetlier,  by  what  has  been  done,  the  plaintiff  haa  got  diil  wbieb,  by.  die  aet  of 

^AKsi^o^^  parliament,  he  was  to  have  in  lieu  of  titli^s.     It  a(>pe8irt  upon  the  plea,  that  a 

v^jrry^^   piece  of  ground  has  been  set  out  and  allotted,  but  noC  awarded,  and  therefore 

tlie  plaintiff  has  not  got  that  which  was  to  be  in  lieu  of  his  tithes.     The  sub- 

aequent  part  of  the  clause  enacts,  that  the  same  allottnents,  (which  word^  l^ 

je^rence  to  the  preceding  words,  must  be  taken  to  mean,  the  lands  set  out,. 

allotted,  and  awarded),  are  to  be  in  full  satisfaction  and  discharge  of  the  tithes. 

Now  the  commissioners  have  made  no  award,  and  therefore  the  plaintiff  hub 

not  got  that  which  the  latter  part  of  the  clause  directs  to  be  in  full  sattsfketioD 

of  the  tithe.   I  think,  therefore,  tliere  Bcmst  be  judgment  for  the  plaintiff. 

BssT,  J. — It  would  be  a  very  hard  thing  on  the  curate  of  this  parish,  that 
he  should  be  bound  to  give  up  his  tithe  before  he  has  got  the  equivalent. 
Now  he  has  not  any  equivalent  till  the  award  be  made.  After  the  allotident 
is  made,  any  party  interested  in  the  lands  to  be  allotted,  may  appeal  to  th^ 
sessions)  and  the  allotments  may  then  be  altered  before  the  final  award  is 
made.  It  would  be  most  unjust,  therefore,  that  an  allotment,  which  is  not  it 
final  adjudication,  should  be  that  which  the  curate  is  to  have  in  lieu  of  tithes. 
I  think  that  the  words  '*  same  allotments"  must  be  construed  with  reference  tn 
the  precedL^g  .words,  and  therefore,  that  they  must  mean  an  allotment  con* 
firmed  by  an  awards  It  does  not  appear  in  this  case,  that  any  award  has  been 
made,  and  thprefore  the  plaintiff  is  entitled  to  our  judgmeikt« 

Judgment  for  plaintiff. 

.,  SittingsuflterM.  2Geo4.  ISSK    Stacc. 

Dfc.  IS**.  B^uttoTif  Clerky  v.  Richards  and  Soothe    [9  Price,  671.] 

Where ade&nd-  HpHIS  caose  now  came  on  upon  the  master's  report(l)  for  further  direc-* 

ant  in  a  suit  for      -■-    tions. 

tithes  by  a  The  master  to  whom  it  had  been  referred  by  order  of  the  S8d  of  April,  !«!»> 

outa^clMir  dc-  ^  inquire  and  report  to  tlie  court  what  tithes  were  demised  or  granted  by  the 
fence  as  por-  indenture  of  lease  of  the  S4th  of  Sept.  SO  Hen.  8,  by  the  abbot  and  convent 
tionist,  claiming  of  the  monastery  of  Fipewell  to  Ralph  Lane,  now  stated  that  he  found  that 
under  succes-  by  the  said  indenture  the  tithes  were  demised  to  Lane  for  ninety^niAe  years, 
of  thrcruw^  of  ^^^  ^^^'  "^  evidence  had  been  laid  before  him  on  either  side  as  to  what  tithes 
the  possessions  ^^  Corn,  hay,  grass^  or  otherwise,  were  coming  to  the  abbey  withm  the  town  of 
of  one  of  the       fields  of  Glendon. 

dissolved  mo-  Upon  that  report,  Jervie  and  Pkillimgrey  for  the  plaintiff,  insisted,  thai  as' 

t^some'of  tt?*  *®  defendants  had  not  been  able  to  establish  a  title  to  any  apecific  tithes  «•' 
great  tithes  of  ^8^^^^^  ^^  plaintiff,  who  had  clearly  proved  himself  to  be  rector,  ^e  plaintiff 
the  rectory,  but  was  entitled,  in  virtue  of  his  common-law  right  as  rector,  to  all  the  tithes  no^ 
neither  the  shewn  to  belong  to  the  defendant,  on  whom,  as  a  portionist,  the  wnus  encireljt 
drf**  d°'t^^  lay  to  prove  the  right  set  up  by  him  in  derogation  of  that  of  the  rector. 
ascertain  and  ^^  Support  of  that  proposition  they  cited  and  relied  on  the  authority  of  the 

shewspedfitally  case  of  Ferrars,  clerk,  v.  PeUatt  and  odiers(2),  reported  inGwtUim  from 
what  were  the  Chief  Baron  Eyre's  MS.  Where  it  was  determined  broadly,  that  howiever 
tithes  which  he-  ^^^^  ^j^^  yjg|j^  ^f  ^  portionist  might  be  to  part  of  the  jrectorial  tithes,  yet 
rector  or^to  tiie  ^^  establishment  of  such  a  partisd  right  will  not  avail  liim  even  as  a  partial 
moiAstery,  the  defence  against  a  general  claim  by  a  rector,  unless  he  is  able  to  follow  it  .up.' 
court  has  no  by  shewing  clearly  and  specifically  to  what  particular  tithes  he  ie  entitled,  as 
means  of  assist-  otherwise  the  rector's  common-law  right  must  prevail*  On  the  principle  of 
in^avaiiing^-  ^^^  ^^^  ^^^^  cpn tended  that  the  rector,  the  plaintiff  in  the.  present  suit,  imut 
self  of  his  title.    ^^^^  ^  decree  tor  a  general  account. 

The  court  will         Martin  and  Trcuove  for  the  defendants,  submiited^  that  the.  court  <oiM 
not  decree  an     qq^  make  a  decree  for  thj9  plaintiff  according  to  the  prayer  of  the  bill  in*  thia 

account  m&-  *•  •*  *^  ^  .^^ 

f  At  t  'Caae 

rector  under  (IJ  See  this  case  on  tlie  original  hearing,  a»/e,  p.  949.         {^2)'PoH,  A^-    '• 

such  circumstances,  ,wherehe,hi^  never  had  perception^  but  tliey  will  retna  tbf  MU  to^giiTa  him  an  q^Mrtoaity 
of  taking  an  issue,  or  proceeding  (>y  commission,  ejectment,  or  by  action  on  the  st|itate»        ./         .    ,-  ^  )^.'.-. 
The  muiprohanMU  not  Htv^tiM  ^xl9onist,  if  Uierti  hakbe^h  no  perception  on  the  part  of  tKe  rector. 


/       tiimvt  CASES. 

«flLseJ(>rtf)gtliiBr'falul'Hoe3eMM>lifth^  such  a  dear  right  to  any  gpecrfic  tithes 
«a  to  etnble  4he  omin  t»  decree  an  account.  They  opposed  to  me  plaintiff's 
daim  afr  rentoty  the  ^Mt  df  the  defendant  Booth  having  had  uninterrupted  per- 
ception,-and^s  title  under  the  grantees  of  the  crown;  whereas  the  plaintiff 
had  never  received  any  thing  but  a  srodl  annual  stipend. 

They  distinguished  this  case  fpom  that  of  Ferrars  v.  Pellatt,  in  that  tlie 
redoc  had  in  that  case  been  in  the  constant^rception  of  all  the  tithes,  and  that 
it  was,  rather  than  the  common  law  right  of  the  rector,  which  was  considered 
to  throw  the  0RU9  prohtmdi  on  the  portioniet;  whereas  in  this  case  the  de- 
fendant Booth  (if  he  were  a  portiomist)  had  nothing  to  prove  beyond  the  ad- 
mitted fact  of  perception,  and  his  clear  deduction  of  title  from  those  who  were 
themselves,  as  to  the  tithes  now  claimed,  rectors  jtto  tantOy  and  that  he  there- 
fore stood  in  pari  easu, 

JfrvU  replied.  ^    ' 

Bj^BARDSy  Lord  Chidf  Baron.*^!  shall  take  time  to  consider  this  very  em- 
b^tfraasing  ease«  What  my  judgment  maybe  I  cannot  at  present  say.  There 
are  ^ome  things  sufficiently  dear.  The  Ecclesiastical  Survey  distinctly  states 
the  different  firoportions  elf  the  value  of  the  tithes  ^ueto  the  rector  aiid  to  th^ 
moiiastory»  but  it  does  not  at  all  assist  us  in  discot^i>ing  of  what  tithes  those 
proportionfl  consisted*  The  t^ector  of  this  rect^n-y  has  not  been  ^oved  to  have 
received.an}M|ithes^  baft  merely  1 0/.  a  year.  The  grant  of  the  cr6wn  gives  th^ 
defendant  Booth  unquestionably  a  right  to  sofm^  tithes.  Beibre  I 'can  direct 
an  account  to  be  taken  I  must* have  a  distinet  ease  madte  out  on  the  "part  o^ 
the  plaintiff;  I  m«Bt.call  on  him  to  shew  me  that  he  is  entitled  to  a  decree  in 
his  favour,  and  for  what.  He  ckimv  M'  the  tithes,  but  he  is  clearly  not  en- 
titled to  all.  He  is  no  douti|  entit||ied  to  9(mie,  but  be  must)  specify  what  they 
^are..  !( there  were  usage  on  both  sides  I  might  make  ^ome  >  decide  at;  least, 
although  it'm%ht  not  reach  the  full  justice  of  the  case.  But  here  the  usagei^ 
aU.onthedei^ndanti'  side,  and  there  is  tio  blame  to  be  attached  to  them,  as^f 
they  had  by  any  means  involved  their  several  rights  in  confusion.  I  will  look 
into^tfao  case  ofFerrafs  V.  Peltaii,  and  I  shall  be  glad  to  find  tha{  I  can  derive 
any  aaaaitance  from  that  decision.    If  I  do  not,  I  fear  I  can  make  no  decree. 

Cur,  adv,  vuU, 
The  ho%jy  Cbief  Baiiok  now  delwered  judgment^ 

[Having  stated  the  parties  to  the  bill,  its  pbject,  and  the  defence,  all  of 
whicb  are  stated  fally  in  the  report  of  this  case,  Ante,  p.  949,  as  well  as  the 
mateiial  evidence  in  the  cause,  hia  lordship  proceeded  thus :] 

On  this  part  of  the  case — the  respective  claims  of  the  plaintiff  and  the  de- 
fendant Booth,  as  rector  and  impropriate  rector, — I  was  of  Opinion  on  the 
hearing  of  this  cause,  and  still  continue  to  be  so,  that  the  plaintiff  is  rector, 
although  hia  title  ia  involved  in  great  obscurity  undoubtedly.  I  think,  however, . 
he  has  established  it,  and  therefore  1  am  consequently  of  opinion  that  the  de- 
fendant Booth  is  not  impropriate  rector.  But  although  he  is  not  rector,  he  is . 
however  entitled  to  all  the  lands,  and  has  received  all  the  tithes  arising  there- 
from 'b^y  retainer* 

Tlie  defendantis  then  say  that  all  t!ie  tithes  belong  to  the  defendant  Booth, 
as  refnreaenting  the  abbey  of  Pi^ewell;  and  it  appears  from  the  master's  re- 
port^ that  the  abbey  of  Pipewel),  before  the  dissolution,  had  granted  a  lease  of 
all  thaw  titfaes'to  a  ksiseefor  years.     After  the  dissolution,  the  crown,  by  let-. 
ters  pAtentf^gtaifted  a  reversionary  leas^  for  ninety-nine  yearS,  of  whatever  tithes 
the  abbey  Imd  been  possessed  of,  aiid  had  granted  to  thefr  lessee.     That  waa 
a  grant  of  tht  same  tithes-without  doubt,  and  the  grantee  became  therefore  en- 
titled "under  It <to^^he'sam^tvth€ls>  which  the  abbey  had  passed  l)y  their  Tease; 
in  other  words,  to  all  the  tithes  which  they' possesSfeS  b^Ve  jthe  time  of  ^the 
disaohitien*     U  als»:ilpp^tf  fHOhi  the  eecle^nastical  survey,  that  there  was  riot 
only  a.:rdotoryy.blit  thi^'l^^e'  wfere ptofitis arising* item  the iredtdry  which  t)e-'* 
longed  to  the  rector  for  the  time  being.     It  further  appears  that  the  abbey  had 
let  the  titli^4t  a  Smaller  rerii  thim  the  value  of  the  tithes  returned  as  belong-  ^ 
ing  to  the^  reetoty;  but  tliat  orfy  goes  tb"proire  that  hi'the  time  of  Henry  8,;  ' 
the  persons  who  made  that  survey  represented  the  value  as  amounting  to 

1/.  6«.  8 J. 


.\ 


IMU,      Ur  6#.  Bd.  (mljf  And  tbit  doounient  has  neirer bi«ft  <MiMttf^  e«iUbUtr«  (nri* 

«.^J;twv.         J^  :*ppeMg,  ^berefoTe,  clearly,  tint  the  plaintiff;  n»  aa  raetor,  eotMed  to  Oi^- 
^^^l^-^-^^  ^  tithes  generally,  and  that  the  d^ndant  Booth  is  also,  as  graateeof  the  cr<nfi^# 
entitled  to  such  tithes  as  the  abboy  o£  PipeweU  fortnerly  possessed.     But  adv 
t^ugh  it  ^s  clear  that  the  abbey  had  a  property  in  the  tithes,  and  that  iHiat^ 
ever  it  vias,  it  was  duly  granted  to  the  predecessors  of  the  defendant  Booths 
yiaut  it  is  ^ito  iiBpoesible  for  me,  upon  the  evidence^  to  say  what  part  belonged 
to  one  or  what  belonged  to  the  otheSr;^    finr  there  is  no  sort  of  descriptiett 
of  the  particulars  of  th^  portion  in  any  cvf  the  documents.     It  was  for  that'NH^ 
aoa  that  I  tbotigbty  when  thi^  cause  oame  before  me  originally,  as  k  u^^pe^a^ 
thai  d^'plfuntiffwa»  rector  and  that  he  had  received  no  satisfacition  M  oonai^' 
df  natuHi  but  the  ps^qient  of  a  mere  sabry^  the  most  convenient  -bourse  wMUt' 
l^,.  t<^,  s^|i4  due  iqueatiod  between  the  parties  to  the  master.     A  fe£at&ki&i^  | 
fu?9Pf#)tll.c«de^ed*'^4Bd'the  msatar  has  reported  that  h6  o<yMtkaiH  on  Ite' 
evidence  beifore  hun,  ascertain  the;extsnt  of  the»  mutuahdtiinris.    I  am.therp'^ 
jT^repofv^gaivi.callAd  upon  to  decide  between  them.  ^ 

;f  f  gi^is  ^901  tho  ffsctor  car  his  predeqessorv  had  perceptiott  df  these  tidies,  or  ' 
0^  Wy  i>4H^  P^  theni^  at  mny  timey  that  woiUd  have  afford^  me  some  criterioB 
f^r^my  guid^yaoe^  which  might  have  enabled  me  to  IM  my  Way  out  of  the 
ep^i;M»|xms|9#iit  ia  which!  fed  myself  placed  by  tfasimdenee.    But  the  plain- 
ti^  lv>f,  ^0%  h^m  able  to  shew  ^at  the  re^rs  ha^  ever  received  any  part  of ' 
tnese  tithes  from  the  tim^  of  Henry  theSdi}  vnd  the  only  guide  with  which  I  * 
{^  fiii^ai^l^d  hi  tbia  4ttuae  is  the  ebclcsiastical  snrveyj  ana  that  is  by  no  ineana 
Py^fi^  /for  Ah«>purpose«     Without  iliMiba  that  land<-mark  refers  soidiy  to  the  ' 
rector's  tithes;  b*^  in^so  doing  it  afiS^rds'-nodeoisiT'e  inibrmattOn  of  what  they 
consisted,  on  which  I  can  proceed  in  snsigning  to  the  rector  his  propordoo. 
While  I  however  state,  that  ii  is  quiterdear  that  die  rector  is,  as  such  entitledl 
to  the  tithes  in  tins  pftrish,  I  am  equally  confident  of  the  right  of  the  deiend« 
ant  Booth.     I  siiould  perhaps  be  more  so  as  to  l^is  right,  because  tber^  i| 
diMinotevid^nO^Mhis' title  by  ihe  proof  of  his  right  through  the  crown  to  |hi 
possessions  of  the  abbey,  whom  we  find  actually  dealing  with  and  disposing  of 
,  uiewit 

In  a  ieaso  therefore  where,  as  here,  the  rector  ciahns  against  a  defendant 
ivho  sets  up  and  esublishes  such  a  title  as  Booth  clearly  has  shewi^;  it  is 
qiiitf  .impossible  that  I  oan  make  any  decree  in  favour  of  the  rector.     In  de- 
creeing an  account,  1  must  necessarily  direct  in  respect  of  what  ptbc^.  it  js 
to^be'tak0^'|  «nd  ihat  in  this  cSase  I  cannot  do.     I  cannot  direct  that  $n  ac-  , 
contt  should  he  taken  of  all,  for  that  would  be  against  the  clear  and  obvio\ifi 
justice  of  the  caae,  as  it  appears  upon  the  positive  evidence  in  the  cause.    If 
1  should  attempt  to  direct  an  account  to  be  taken  of  some  part  of  the  tithei^ 
to  what  artieles  am  I  to  apply  it?  Am  1  to  direct  it  to  be  taken  of  corn,  hay, 
9T  4igistmeBt?   or  of  any  other  specific  dtheable  matter?    In  short,  I.see.  n9J 
'mean^  of  ac^ring  any  li^ht  upon  the  subject,  to  enable  me  to  decide  the  ease, ' 
;    The  counsel  for  the  plaintiff  cited  a  case,  certainly  a  very  singular  case  also^ 
of  FerrMTS'v,  PellaU  and  others  (1),  as  furnishing  a  precedent  jn  such  a 
dilemma  as  this.    I  should  be  desirous  of  following  suCh  a  precedent  if  I  couU 
applv  that  case  to  the  psesent ;  but  I  cannot.    I  feel  mdeed  in  this  isha^  as 
Xord  Cluef  Baron  Etre  difi  there,  a  fuli  consciousness  that  1^  amnptaMfltiM  ^ 
^tbe  ju^tic^  of  the  gase  in  deciding  as  I  must.    .But  the  di^ence  ht^^if^im  CM. 
cases  is  tJiSs.,    There  the  rector  had  been  cqiistantly  in  the  occupatiqK^^rffll; 
tbo  tithes,  His  o^n  ^fl  rector,  and  thos^  of  the  pprtionary  aalwee^  awd  tjMffl^iil 
'^ire'li^bec^itie  heceil^ry,  to  enable  the  court  tp  decree  upon  »  bill  filed, by. {fc|9« . 
.ifector,  that  the  tithes  of  the  rectory  sTiould  be  distinguished  from  those  of  the 
i^poi^tionary ;  and  that  was  found  impossibly  to  be  done  to  its  full  QXt«D%M^,,h 
dstiyefbr^  Ih^  td«it^dbcr;eeii  i.f^ei\  as  tbcry  could  m  xh^  '^videnpe  befodce  iclmiw 
^j|j{  iw;!iO<<r )%,  tb,e,.^ej;!^if'  ^^^  e^jtitledi.  and  Jiow  far  the  portienistf  giving  to  th* 
"^  re^or  aU  that  the  portioMsik  oould.swl  shew  lo  bdong  to  him.    'But  idattt^infi 
evidence  there.^fifwmeptiDfi  (thoil^  i&ot  of  tlie  lldl  xjght  of  the  ktter^,^t(L)^^ 
iMsff^UA'^m  66iA-rVeiy  ctaable?,  hoyeVer .  un^jtia&ptorjljfc  ^ >o  ■  [mSJfii^^m 

(1)  Po9t,  Add. 
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qn  the  ground  of  the.  strong  case  of  |>eroef>tion  made  out  by  Mnv  iuu»lhe}f' 
ko^M^hf  jf^f^Dlit)^  1^:,!^  ^y  gBtfie  Ike  portidiiiat  «&  they  eenkt^wlifch 
wa»^  b^r^o^4  kf.  #«i4i?nee  make  a  dear  and  definile  titb  lo^    la  this  4M(«r  1 
toil  fffij^  th^I-oao  not  n^all.  roMfa  the  juatioe  of  the  case,  and  atil)  leesthaDP 
tfaer  covf;  eofld  in  the  ^ase  eited :  iiiir  fane  there  ia  no  evidence  of  petce^^tioii 
or  <»tbflr^iae'».  .d^niog  any  part.oC  die  plamtiff*a  rights  wbkh  he  htt  efeavly 
6ftahliahed«    The  aaoie.  princifife»  howeveri  on  whiek  in  thi^  case  the  coufT 
oiwiaidei^ .  tl^nvwlvea- bound  to  decide  in  livour  of  the  rector,,  bears  me  eut' 
ii\.tfae<kM9olaBion  to.whieh  I  maat  eoms  tn  this.    The  gvovnd  of  each  reMk 
i^  ^e^s^me;  but  iDkad  ihe  efibct  of  detefminiBg  that  cSBeiftfttnour  el  tl« 
Eeau>JEf  and  in^M^  it  pc^Tents  my  deoteeiig  against  tlw  portieniiC ;  boMimei 
the  usage  being  entirely  in  his  favour,  Jnd  the  dda  also  ts^u'ettlMiii  (MHMIj^' 
bo^  can  }•  on  II  UU  filed  against  lam  >  by  a  veetov  elettdy  entMMt>*ti|(^MAe«i^ 
thj^.  )>ut  we  haow  net  what«  deoiaiey  aa  i  must  neeessamy  d«^  if 'I'deeMtf^ 
an  acqounty  ^hat  bo  is  entitled  te  aomeddag  specified  .       .i  - 1 . .  >  /.« 

Findingt  therefore,  after  aa  much  or  tnore  eonaidamtion'  than  i  ha^ieV^ 
giyeii.M)i4i^.fnse>  that  I  eaiyiot  discover  anyiaeitDB  d  attruMuming  tl^e-di^- 
cujlt^  dl  t!^  I  can  do  ii  to  retain  the  bill  till  next  tannv  aad  th^n  for  tvMrh  * 
moath^  l^Miger  .if  th<pt  pbuntiflP  shall  in  ^e-  meantime  dect  ta  tako'tti  iaiMie,  or'tt* 
oommissiiHif  or  braiig  .i^tnaent^  or  an  actkm.Mi  the  statute;  bot^beiMaif* 
de/^naine  to  do-aonietl^,  whatever  eourae-  he  ma^  be  advised  to 'ttddjpc,  e¥* 
tlie  bill  nii«i^  be  dismiesed,.  but  oertaiidy  without' tests. 

At  the  same  time  I  may  reoommand,  as  Lord  Chief  Baron^  {^i^dM,  AtMf 
ibe  partiea  would  agree  t(r  chose  amottg  tbem^elvea  4heir  (MTU  ehdnei^lor, ' 
whiob  would-be  by  .fiv  the  beat  oKide  of  terminating  ^irmatesv; 
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Dolben  r.  Whittingtim.    pi  Vrice,  28.  J 

ARTIN  and  Whateley  moved  specially  that  the  defendant  in  dunjoiiw  ^^«  <»°>^  ^>^ 
which  had  been  iostituted  against  bim  ior  tithe^f  might  have  ^^mmth's.}?*^^*"^  ^^ 
fiirther  time  to  answer  the  bQl  afler  the  plaintiff  should  have  put  m  his  answer  -^^^  for  tithes 
to  a  ero$s-biU  which  had  been  filed  against  him  by  the  ^ckfeadaot  lor  a  dib-  who  has  filed  a 
covery  of  matters  alleged  to  be  material  to  his  defend  cross-biU  against 

BoUler^  who  appeared  for  the  purpose  of  opposing  the  motion,  wa^itcqpped  the  plaintifP  for 

bv  tli<»  .  •  **"**^®T»*"*« 

*  to  answer  the 

Court,  who  refused  the  application  as  one  which  could  not  be  entertmad  f;  original  bill, 
for  th^y  observed,  tbat  if  it  were  gi;anted,  it  would  become  a  common  Oomae^  until  after  an 
an4  oue  necessarily  attended  with  great  inconvenience  to  plaintiflEs  in  tithe  vuwei^shall 
suitsr-that  if  there  should  be  any  thing  disclosed  by  the  answer  to  the  <Mss  j|^^  tibe'cnm 
bin  material  to  the  case  of  the  defendant  to  the  original  bill,  the  proper  and  biiu  The  course 
only  covurse  would  be  to  amend  the  answer-«^«nd  that  th?  present  motiott  wa»l8  to  amend  the 
wbolly  olyeqtionable  on  many  grou^  Order  Teflised^with  costd.     3?^' found 
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.   .  ^arirAMi  v«  iSWtylA,  &irt«  and  Odioni.    [11  Price,  196.]- 

^npHW  bin  was  filed  for  ah  account  of  the  tithes  of  corii,  grain,  hay^  woo^^  J^.'^PP®!*  • 
*  J    and  htaib,  chimed  by  the  plaintiff  as  lessee  of  the  Rev.  Hi  F.  Hills,^  Js'pdN^n^^L^ 
dooiceHdr  of  the  cathedral  cnurch  of  Yoiit,  and  rector  of  the  parish  of  Waghen*.  iredmomio  on 
in  ^  coimfy  of  York;  fcom  the  defendants,'  an  owner  and  several  occ^giers  Uie  ground  of 
of  itodi^  in  the  fown»hips  of  Waghen  and  Meaux.  . .  .  \    ^,-  .?f  i«ids having 

It     ..  *^  ^      .  .  .    .  .         t     jr«^  belonged  to  a 

•    I  (       ■  .-  ••  .'  '*>r^'!(eligious  house, 

the  lan^  mo^t  be  shewn  to  Wve  belonged  to  the  religious  hoii$e  before  the4ime  9^^pX  ^fffW^t  it  is  not  soffl- 

deitfttf  ■ehe#  ^t  the  knds  were  In  the  handk  of  the  religious  house  at  the  timeiof  the  ^issflut^c^ 
lijiriatn^iigi  ax|  extmpHon  ftom  tillici  for  ^ad&Mn  lands,  sncli  hmds'  tnturt  be  ao^urateTv  described  in  the 

Mm4rmf[t  nW^ngs,  ait.flw  toesi  situtiow  and  fcwiAiAriai  sKtiftCi.  ^  « ''  "  ''^^^ 

An  Issue  dSroqtfid  as,^  i^  moiiey-ffi||n^i%  to  re^peot  of  art  itodfplfi  maipwjittcBiij^  -.s)   »  "^  )'^>  ^ 
A  fand-ownor,  not  being  an  occupier^  ipade  defendant,  is  epti(^^,to«4>ftva  4)»  btH  ^'"'WiM^**  sg*in>t  him, 

wMh  tMmi  M  ifl^e  tiAt&  ill  the  defence;  and  examihes  wlthesses/although  the  bill  must  b«  dismissed  as  against 

Irtn,  he  will  not  be  entitled  to  costs. 
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» 

The  Jdefendants  (fourteen  in  niimbw)  reUed  on  differeot  defaBces*  The 
substance  of  the  defence  set  up  by  Sir  W.  Smyth  and  his  tenants  was,  that 
divers  lands  of  Waghen,  with  the  rectory  or  church  of  the  said  parish,  (except 
twelve  oxgangs  of  land  which  were  alleged  to  have  been  a  composition-real, 
and  in  respect  whereof  a  sum  of  4&s,  a-year  was  stated  to  be  payable)  were, 
before  the  time  of  legal  memory,  part  of  the  possessions  of  die  abbey  of 
Meaux,  in  the  county  of  York  (the  monks  of  which  abbey  were  Cistercian), 
and  appropriated  to  the  church  of  St.  Peter,  York:  that  divers  lands  in 
Waghen  were  allotted  to  the  said  rectory  and  chancellorship ;  that  the  abbey 
became  seised  of  other  lands  within  the  parish  of  Waghen,  and  of  two  mills ; 
and  that  the  abbey  held  all  such  their  lands  discharged  of  tithes  to  the  rectory, 
and  never  paid  any ;  and  that  the  abbey  was  one  of  the  great  abbies  dissolved 
by  the  aist  of  Henry  the  8th. 

In  answer  to  that  defence,  the  plaintiff  insisted  that  the  lands  in  Waghen- 
belonged  to  the  abbot  and  convent  of  Albemarle,  who  committed  the  care  and 
disposal  of  the  rectory  to  the  archbishop  of  York;  and  that,  after  the  time  of 
legal  memory,  the  abbot  and  convent  of  Meaux,  formerly  called  Melsa,  ob- 
tained land  in  the  parish  of  Waghen,  and  accepted  leases  (commencing  in 
1488)  from  former  chancellors  of  the  cathedral  church  of  St.  Peter,  York,  as 
rector  of  the  parish  church  of  Waghen,  of  the  church  and  lands  and  tenements 
thereto  belonging ;  aiid  also  the  tithes  of  sheaves,  hay,  lamb,  and  wool.  In 
support  of  that  case,  they  gave  in  evidence  many  ancient  documents  and  m» 
struments,  all  of  which,  as  far  as  they  materially  applied,  are  stated  and' 
noticed  in  the  judgment  delivered  by  the  Lord  Chief  Baron. 

The  whole  case,  and  evidence,  on  both  sides,  indeed,  are  so  very  fully,  anct 
minutely  gone  into  by  his  lordship,  that  it  will  be  sufBcient  to  give  the  judg*^ 
ment  in  the  Lord  Chief  Baron*s  words. 

Jervis  and  Finch  were,  of  counsel,  with  the  plaintiff:  and  Martin^  P^py** 
Boteler,  Roots,  Bickersteth,  and  Duckworthy  for  the  several  defendants. 

The  case  was  heard  for  several  days,  in  last  Easter  term,  and  having  beea 
adjourned : 

The  Lord  Chief  Barok  now  delivered  judgment. 

This  suit  is  instituted  by  the  plaintiff  as  lessee  of  the  Rev.  Henry  Foster 
Mills,  the  chancellor  of  the  cathedral  church  of  York,  and  the  appropriate 
rector  of  the  parish  of  Waghen,  in  the  county  of  York.  The  bill  states  that 
Mr.  Mills  as  chancellor  and  rector  was  entitled  to  all  the  tithes  of  hay,  corn, 
wool,  and  lamb,  yearly  arising  in  that  parish,  and  that  he  demised  them  as  welt 
as  the  rectory  to  which  they  belonged,  to  Mr.  Markham,  the  plaintiff^  by  an 
indenture  bearing  date  the  20th  May,  1819,  by  the  description  of  the  said 
rectory  and  parsonage,  together  with  the  glebe  lands  and  tithes  thereunto  be- 
longing. This  parish  is  divided  into  two  parts,  namely,  the  township  of 
Waghen,  and  the  township  of  Meaux.  In  the  argument,  and  in  the  evidence, 
illusions  were  made  to  some  minor  divisions,  but  there  is  no  notice  taken  at 
all  of  any  divisions  in  the  answer  but  the  two  I  have  mentioned,  Waghen  and* 
Meaux.  The  defendants,  Robert  Ramsey,  William  Mumby,  Christopher 
Nicholson,  William  Ranson,  •  Marmaduke  Leake,  John  Jackson,  and  Thomas 
Hopkinson,  occupy  lands  in  the  township  of  Waghen,  and  no  other  part  of  the 
parish.  The  defendant  Sir  .William  Smyth,  the  first-named  defendant,  is  the 
owner  of  the  lands  ;  but  he  not  being  an  occupier,  no  hccount  can  be  taken 
against  liim.  The  other  defendants  occupy  lands  in  Meaux,  and  no  other  part 
of  the  parish  ;  all  the  defendants,  except  Sir  William  Smyth,  have  |iad  com,. 
grain,  hay,  wool,  and  lamb,  and  the  object  of  the  suit  is  to  recover  file  tidies 
of  those  several  articles.  7'he  plaintiff,  as  he  represents  the  rector,  is  primd 
facie  entitled  to  the  tithes  which  he  claims,  but  the  defendants  insist  that  diey 
are  exempt  by  a  prescription  in  non  decimando  from  die  payment  of  the  Jathes 
demanded,  or  of  any  lathes  in  general,  or  any  satisfaction  for  those  tithas. 
The  plaintiff  being  ^ititled  by  law,  of  course,  the  burthen  of  proof  is  ofU/t  iipea 
die  defendants ;  and  if  they  fail,  the  plaintiff  must  p^vai^and  obfiata  aQ^soree 
aganai  them.  ThoiighaU  the  defendants  claim  on  the  gfonad  of  iweaB^^ 
&y  do  not  «onair  ift  their  d^eoces,  but  differ  in  the  maiiner  9tti$/iHg^tllbto, 

I  win 
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'  I  wffl  finrt  oomfiler  the  ca8»  of  those  who  occupy  lands  in  the  township  of 
Mesnx.  They  njr  that  the  abbey  of  Meaux»  one  of  the  greater  aboics, 
waa  founded  before  the  time  of  legal  memory;  that  the  farms  and  lands  occu- 
pied by  those  defendants  had  been  a  parcel  of  the  lands  ot  die  abbey  before 
the  thne  of  legal  memory,  and  continued  to  be  so  till  the  dissolution  in  Ring 
Henry  the  Sth's  time:  that  at  the  time  of  the  dissolution,  the  abbey  held  and 
waa  entitled  to  the  same  lands,  free  and  discharged  from  the  payment  of  tithes 
to  die  rector  or  the  owner  of  the  rectory ;  and  diat  the  premises  passed  to  the 
erown  on  die  dissdution,  and  from  the  crown  td  the  persons  under  whom  those 
parties  claim.  This  is  the  statement  in  the  answer.  No  objection  has  been 
taken,  and  none  occurs  to  me,  to  that  defence,  as  statecl  upon  the  record  ;  and 
the  inquiry^  nHiedier  it  is  supported  by  evidence,  will  be  the  only  object  of  our 
attendon. 

It  is  dear  that  die  cireniDSUtioe  alone  of  the  !ands  being  part  of  the  posses- 
flons  of  the  abbey  at  its  dissolution,  does  not  give  those  lands  fhb  priviTenfe  of 
exemption,  for  a  religious  house  was  as  liable  to  render  tithes  as  any  other 
occupier,  unless  it  had' a  Ic^l  ground  of  exemption.  What  wou!d  be  a  suffi- 
ciem;  groond  of  exemption,  need  not  be  considered  in  this  case,  where  prescrip- 
tioii  is  die  only  ground  relied  upon.  We  know  there  is  a  common  mistake 
9one  out  diaC  jou^t  to  be  corrected,  and  it  is  corrected  whenever  it  is  brought 
under  the  notice  of  the  courts,  that  because  land  happens  to  have  been  abbey 
land/ it  is.exonpt  from  the  payment  of  dthes.  For  that  there  is  no  foutida- 
tiaB  whatever.  It  is  also  certainly  equally  clear,  that  a  religious  house  was 
always  capable  of  prescribing  in  non  decimandOf  and  the  right  to  do  so  would 
dcnro^ve  uppn  the  trustees  of  the  crown  imder  the  act  of  parliament ;  but  it 
nmat  be  recdleeled,  that  sudi  exemption,  to  be  well  founded,  must  have 
existed  beyond  legal  memory,  and  must  have  been  enjoyed,  on  the  part  of  the 
reiigioiis  house,  from  time  immemorial :  and  to  support  the  argument  here, 
diat  the  abbey  had  any  right  to  prescribe  for  the  lands  to  which  that  prescrip- 
tioa  is  iqp|died,  they  must  be  shewn  by  competent  evidente  to  have  been  pos- 
Bessed  by  the  abbey  before  the  time  of  legal  memory  ;  that  is  the  clear  rule  on 
Ais  subject.  What  that  evidence  should  be,  will  depend  always  upon  circum- 
■laucts,  but  k  itausi  be  competent  evidence  to  enjible  a  court  of  judicature  to 

MUSr  Km 

I  think  diat  the  defendants,  whose  defence  1  am  now  considering,  have 
pKyred  that  this  rtdigious  house  had  some  lands  in  the  township  of  M eaux 
before  the  time  of  l^^l  memory  ;  but  I  must  observe,  that  they  are  anxtbus 
to  ssparate  emirely  the  towiiship  of  Meaux  from  that  of  Waghen,  and  to  keep 
die  two  perfecdy  distinct  from  each  other.  They  produce  first  a  charter  of 
King  Stephen  befbre  the  time  of  legal  memory,  from  an  inspeximus  of  King 
Ricbanl  II.,  by  which  he  grants  as  follows :  "  Donationcm  illam  quam  W 
€4me$  jfilbemarkmfeeit  Deo  et  EccUsie  Sancte  Marie  et  Monachis  de  Melsa 
seUicei  FiUam  MeUe  el  boscum  de  Ruda  et  totum  Waghnam  scilicet  tarn  partem 
illam  jfue  ett  de  patrimonio  iuo  qudm  illam  partem  quam  tenet  de  Archiepiscopi 
H  paaagittm  et  ecciesiam  predicte  VHle  et  hanc  predictam  terram  videlicet 
duodeeim  carucatOs  terrae  duo  eciUcet  in  Melsa  et  decern  alias  in  Wagha,** 
Then  it  goes  on  to  state  further,  what  it  is  not  necessary  to  repeat  here.  I 
find  myself,  afler  the  best  attention  I  cah  give  the  subject,  at  some  Htde  loss  in 
mdersiandkig  the  precise  meaning  of  this  document.  It  cannot  be  construed 
to  embrace  idl  Waghen  and  Meaux,  for  if  so,  it  would  hardly  have  specified 
tsro  cBffiieates  in  the  one,  and  ten  in  the  other,  diat  quantity  being  less  than 
tff  thim.  AB  I  can  safely  gather  from  it  then  is,  that  some  distinc- 
18  msirked  between  Waghen  and  Meaux,  and  that  Mnmx  had  two  carru- 
of  landin  tome  part  of  the  township  of  Meaux,  and  that  Wa|^iai  had  ten 
MMnieates  in  like  manner. 

These  deftodttnts^  have  dven  in  cMdenee,  secondly,  aientalof  thepossessions 

abkey  in  the «t s«  Henry  Vlli.,  and  the  Mhristefs'  AceouatB  of  die  same 

aad  the^pardoafami  of  a  grant  to  the  Bsvl  of  Warwidc.    Those  docu- 

'  natseeai  itt  ma  to  pova  any  distihclion  between  lbs  townsh^  of 

"af.MtaaK!  diey  only  prata  diat  ibv pflreeia desoittad^ ia  tkem 
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I8t2.  were  parcels  in  the  poisesBion  of  the  abbey  at  the  time  of  the  dissolatibiiy  and 
MAKKHAM  f}^^  Certain  lands  now  occupied  by  those  defendants  are  the  same.  The  Ic^ 
cality  of  the  premises  in  question  in  those  documents  is  sometimes  stated  to  be 
in  the  territory,  and  sometimes  in  the  lordship  of  Meaux,  the  informatioB 
afforded  by  them  being  that  they  were  in  the  possession  of  the  abbey  of  Meam ; 
and  it  may  be  doubted  whether  the  territory  or  the  lordship  of  Meaux  is  in- 
tended, or  the  township  of  Meaux  only.  That  is  a  difficulty  which  almost 
always  happens  in  every  ancient  case.  It  is  a  subject  upon  which  we  have  very 
little  light,  and  I  cannot  draw  any  direct  oondnaion  from  those  documents  as  to 
that  part  of  the  case. 

Then  comes  the  Parliamentary  Survey  of  the  powesaiona  of  Meaux,  settled 
by  Charles  I.  upon  Henry  Earl  of  Holland,  Edward  Earl,  of  Dorset,  and 
others  in  trust,  for  the  sole  and  proper  use  and  benefit  ofliis  Queen  Henrietta 
Maiia ;  there  is  the  following  memorandum  at  the  end :- — *<  The  foremendoned 
■premises,  with  the  appurtenances,  are  tithe-free,  as  having  never  been  charged 
therewith."  Those  premises  are  in  the  township  of  Meaux.  That  memoran- 
dum is  important,  as  forming  strong  evidence  of  reputation  at  that  time,  and 
may  be  fairly  applied  in  argument  to  the  estates  of  the  abbey  in  this  towndiip 
which  did  not  remain  in  the  crown,  supposing  they  mean  die  townrii^,  and 
not  the  general  possessions  of  the  abbey^  there  being  coUaterdly  a  ^tinctkni 
between  the  two  throughout. 

A  great  many  other  grants  and  conveyances  have  been  given  in  evidencet 
which  prove  that  the  township  or  lordship  in  Meaux  (it  is  somethnes  named 
the  one,  and  sometimes  the  other),  stands  by  itself,  and  is  separated  and 
distinct  from  the  township  of  Waghen,  though  both,  from  the  evidence,  appesir 
to  be  in  the  same  parish.  I  observe  this,  because  it  was  supposed  that  ihey 
were  two  di£Perent  parishes,  of  which  there  is  no  distinct  evidence. 

I  think  it  is  proved,  and  if  not,  it  is  admitted  at  the  bar,  that  all  die  lands 
in  the  township  of  Meaux  were  portion  of  the  possessions  of  the  abbey  at 
the  time  of  its  dissolution.  Add  to  this,  that  tnere  is  no  evidence  of  the 
rector  ever  having  received  from  the  township  of  Meaux  any  tithes  of' any 
description  ;  there  is  no  evidence  of  his  having  actually  received .  them ;  witA 
the  reputation  has  been,  as  far  as  it  could  be  traced,  that  no  tithes  have  ever 
been  paid ;  and  I  must  presume  that  none  of  the  tithes  demanded  by  this 
suit  have,  as  far  as  living  memory  can  reach,  been  accounted  lor,'  paid  or 
demanded.  Besides  this,  there  is  no  evidence  of  any  tithes  having  been 
actually  rendered  in  kind,  or  accounted  for  by  way  of  composition,  or  other- 
wise, to  the  vicar,  excepting  so  far  as  the  terriers  (to  be  noticed  hereafter), 
may  be  considered  as  evidence  of  actual  prescription.  So  that  the  result  is, 
that  some  lands  in  the  township  of  Meaux  were  in  a  religious  house  from  time ' 
immemorial ;  and  that  all  the  lands  in  the  township  were  in  the  religious  hotue 
at  the  time  of  the  dissolution:  and  from  the  evidence,  I  must  presume  that 
none  of  the  tithes  claimed  by  the  plainti£P  have  been  ever  since  the  dissolotian 
rendered,  accounted  for,  or  even  demanded.  There  is  no  evidence  that  the 
tithes  ascribed  to  the  vicar  have  been  rendered  or  accounted  for  with  respect 
ta  this  township,  except  the  evidence  arising  from  the  terriers.  The  conse- 
quence in  law  is,  that  if  the  terriers  were  removed,  there  is  strong  primdfaeie 
evidence  of  a  prescription  in  non  decimando. 

Now,  under  the  circumstances  of  the  case,  the  occupiers  in  the  township  of 
Meaux  may,  according^  to  law,  resist,  upon  the  ground  of  the  prescription 
stated  before.  I  mean  to  say,  that  the  consequence  of  all  this  is,  that  if  the 
terriers  were  removed,  there  is  strong  primd  facie  evidence  of  a  prescription 
in  non  decimando.  If  that  could  be  supported,  then,  under  the  circumstances^ 
'  the  occupiers  of  the  township  of  Meaux  have  a  right  to  rest  upon  that,  and 
they  would  be  protected  by  it  so  &r  for  the  present,  with  respect  to  the  town- 
ship of  Meaux.  For  a  moment,  therefore,  I  shall  quit  this  part  of-  the  case, 
and  consider  the  defence  of  Sir  William  Smyth  and  his  tenants  occupyinglanda 
in  the  township  of  Waghen,  and  then  J  shall  endeavour  to  review  the  evidenfoe 
given  fof  the  j^aintiff  as  applying  to  both  cases,  which  is  to  be  comridendd^a 
strictness,  as  a  reply — the  legal  right  being  with  the  recjor. 
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I.wj^h^TOW  to.oonuMkc  themanner  in  winch  Sir  WiUiam  Smyth  andh&i  182f. 
tenantH  itay  thfir,  defeo^^js,  having  stated  how  the  other  defendants  have  Liid  markham 
thfits* .  Sir  Williaip  Spiyth  and  his  tenants  plead,  that  divers  lands  in  the 
imrjodi  of  Waghen,  together  with  the  rectory  or  church  of  that  parish,  were 
be^b^  ^e  tin^e  of  le^l  memory,  part  of  the  possessions  of  the  abbey  o£ 
M^lsm  ojtt^erwise  Mef^ux,  and  that  the  monks  of  that  abbey  were  Cisterdans ; 
that  a^r,wards,  and  previously  to  the  reign  of  King  Henry  III.,  the  rectory  was 
apipcQpi4>ted  to  the.  chancellor  of  the  metropoUtan  church  of  St.  Peter  and  of 
York^  .ai)d  that  divers  lands  in  Waghen  were  allotted  to  the  said  rectory  or 
chancellorship,  and  the  abbey  became  seised  of  other  lands  in  that  parish,  and 
of,  ftWQ.  mills.  They  also  say  they  believe  that  the  abbey  held  all  their  said 
]i|^cU>  and  tbe  nulls  in  that  parish,  discharged  of  all  tithes  to  the  rectory,  and 
n^yer  paid  any  sach  tithes.  Thus  they  in  effect  say,  that  divers  lands  in  the 
pmish  belonged  to  the  abbey,  and  that  before  the  time  of  legal  memory  the 
rfctpry.  was  appropriated  to  the  chancellorship,  and  that  the  abbey  then  be- 
.came  seised  pf  other  lands*  I  cannot  assent  to  the  prc^riety  of  this  mode  of 
P^^i^g:^  prescijption  ia  non  decimando^  which  is  to  cover  idl  the  lax^ds  occu* 
pi^.i^i^X  4^  defendants ;  and.  I  conceive  it  cannot  be  of  any  avail  in  this  case. 
L^^  us.  consider  it :  th^y  aver,  that  divers  lands  in  the  parish  were  in  a  reli- 
gifms  bou3e  fm^  iauiieioorial ;  they  do  not  specify  or  point  out  those  lands, 
even  if  the  rest  of  the  case  would  have  let  that  in.  The  rector  is  left  to  find 
theiA  ^y^^M^  he  cant  which  is  inconsistent  with  all  the  rules  of  pleading  in  these 
cases*.  lA^may  be  in  the  township  of  Meaux,  so  far  as  appears  in  the 
jrtat(9xn«p;^«  hut  it  is  not  averred  they  are  lands  in  the  occupation  of  these 
d^ieoi^tiy  or  that  they  deduce  their  title  from  Sir  William  Smyth ;  but  this 
om^cj^if^  yirpuld  be  mate^rial  only  if  their  defence  was  confined  to  those  lands. 
The  answer  is  on  this,  I  conceive,  subject  to  a  very  formidaUe  objection.  The 
a^if^Kfr  then  proceeds  to  state  that  afterwards,  (that  is,^as  seems  to  me^  ailer 
tl^.iJB)e  of  li^al  memory),  and  previously  to  the  reign  of  King  Henry  IIL, 
tbc^]  reptocy,  was  appropriatedi  and  divers  lands  were  allotted  to  it,  and  that 
tli^^^b^y  became  seised  of  odier  lands  and  two  mills.  Now  the  abbey  being 
tl:^^ seized. of  lands^  it  must  be  ascribed  to  some  time  after  legal  memory. 
Tli^.aubptance  of  that  allegation  is  this,  that  the  abbey  had  some  lands  in  the 
parish  before  the  time  of  legal  memory,  and  acquired  other  lands  in  the  parish 
after  the  time  of  legal  memory ;  from  whom  it  is  not  suggested.  The  defend- 
aoU  iben  say»  they  believe  that  the  abbey  held  all  their  lands  in  the  said  parish 
dischaiged  of  all  tithes  to  the  rectory,  and  never  paid  any  ;  and  therefore  the 
defendf^nta  insist  that  the  lands  occupied  by  them  are  exempt  from  tithes, 
by  virtue  of  a  prescription  in  non  decinutndo  ;  that  is,  that  all  their  said  lands 
in  th^  said  parish  are  discharged  of  all  tithes  to  the  rector  or  the  rectory,  not 
of  sjH  tithes  generally.  I  have  stated  already,  that  to  support  such  a  pre- 
sqrj^lioni  there  must  be  competent  evidence  to  satisfy  the  court  that  such 
lajk^s  were  in  a  religious  house  before  the  time  of  legal  memory ;  but  here  the 
defepdants  admit  that  some  of  the  lands  for  which  they  claim  Uie  prescription, 
wf^e  not  in  that  abbey  till  some  period  after  the  time  of  legal  memory,  llius 
th^^m^wer  destroys  the  prescription  insisted  upon  in  the  argument ;  and  it 
.mtf^t  .be  ireooUected,  that  this  defence  is  applied  to  all  the  lands  in  the  occupa- 
tion of  these  defendants. 

jTb^A  their  answer  proceeds  to  another  defence  as  to  part  of  the  lands  in 
th^. occupation,  namely,  that  in  the  reign  of  King  Henry  III.  certain  disputes 
toi9^  fdaooi  between  the  said  chancellor  of  York,  as  rector  of  the  said  parish 
o^iW«{ben,  and  the  abbot  of  Melsa,  Otherwise  Meaux,  respecting  the  tithes 
of  Uwejlve  oxgangs  of  land,  and  of  certain  pastures,  in  places  called  Besingab 
mixJ^Tifxpiek,  then?  brought  into  cultivation,  and  of  the  said  mills,  and  respect- 
ing (.wrongs  .alleged  to  have  been  done  by  the  said  abbot  in  obstructing  the 
.roads  to  certain  pastures,  and  otherwise.  •  Thereupon  suits  were  instituted, 
aiui  ^r  a  long  time!  depending,  both  in  England  and  in  the  Consistory  Court 
of  Rofnei  betvi&een  the  said  chancellor  and  the  said  abbot  and  convent,  re- 
8p^^9g  «mh  matters.  At  length,  in  the  year  1257,.  losg  after  tbs  linQof 
legal  memory,  it  is  stated,  that  an  agreement  was^entered  intoi  by  way  o^com- 
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'promise,  between  the  said  chanceUor,  he  beitig  the  patron  sa  widl  aa^  tlui  #ee- 

tor  of  llie  said  rectory,  with  the  consent  of  the  archbkhop  of  York  aAd  the 
abbot  and  convent  of  Melsa,  otherwise  Meaux,  that  the  said  suits  should  be 
put  an  end  to:  that  the  said  abbey  and  convent  should  for  eyer  thereafter  be 
&ee  and  discharged  from  the  payment  of  all  the  aforesaid  tithes, -and 'that  the 
said  abbot  and  convent,  for  the  sake  of  peace,  should  pay  perpetually  the  an- 
nual sum  or  composition  of  45^.,  to  be  isifuing  out  of  lands  of  the  said  Abbey 
within  the  said  parish.  And  then  the  defendants  state  in  their  answeri  that 
the  said  composition  was  duly  established,  and  the  same  continued  to  be  paid 
hp  to  the  time  of  the  dissolution  of  the  said  abbey,  except  that  for  a  i&ort 
time  preceding  such  dissolution,  the  abbot  of  the  said  abbey  or  monastery 
was  lessee  of  the  said  rectory,  and  no  tithes  or  payment  in  lieu  of  tithes  were 
or  was  ever  made  to  the  said  rectory  of  Waghen,  in  respect  of  any  lands  b^ 
longing  to  the  said  abbey,  save  as  aforesaid.  This  is  the  defence  as  stated  in 
the  answer,  and  this  part  of  the  statement  of  the  answer  must  be  distingtcddied 
from  that  which  I  intend  to  consider  presently.  The  defendants  do  not  affect 
to  point  out  the  locality  of  the  oxgangs,  which  would  be  a  fatal  objection  if 
diis  part  of  the  case  stood  by  itself.  But  by  the  very  mode  of  laying  their 
claim  they  destroy  their  title  to  exemption  by  prescription,  if  the  former  part 
of  the  answer  had  not;  for  though  we  had  gone  no  further,  it  would  have  been 
impossible  for  me  to  assist  the  defendants  on  the  defence  stated  on  the  record, 
wlmtever  the  merits  of  the  case  might  be.  Yet  as  the  subject-matter  of  the 
suit  is  of  great  value,  and  as  it  may  be  useful  to  all  parties  hereafter,  I  wfll  for 
their  satisfaction  examine  the  evidence,  to  see  whether  any  good  or  valid  defence 
at  law  can  be  made  out  of  what  appears  from  the  pleadings  and  the  evidence* 

These  defendants  produce,  as  the  other  defendants  did — (I  am  now  pro- 
ceeding to  the  evidence,  having  done  with  the  defence  in  the  answer)-«^ey 
produce  an  iiupeximus  of  the  charter  of  King  Stephen,  which  it  h  not  neces- 
sary again  to  recite,  from  which  it  appears,  that  Waghen  had  ten  camicates  of 
land  before  the  time  of  legal  memory.  Whether  liable  to  tithes  or  not  is  en- 
*tire1y  a  di£^ent  question.  Then  comes  a  charter  of  King  John,  which  is  af- 
ter the  time  of  legal  memory,  confirming  the  grant  of  the  archbishop  of  York^ 
and  adding  two  carrucates,  so  that  if  this  were  admissible,  they  had  twelve 
carrucates  of  land.  Other  charters  are  produced,  to  shew  the  abbey  had  cer- 
tain lands  in  their  possession  from  time  to  time.  For  the  same  purpose  the 
Ecclesiastical  Survey  of  26th  Henry  VIII.,  the  rental  of  the  abbey,  the  Ministers' 
Accounts,  and  also  other  evidence  which  goes  to  prove  the  same  fact,  were  pro- 
duced. But  the  premises  before  described  seem  to  be  all  in  the  township  and 
territory  of  Meaux ;  and  though  such  evidence  operates  sometimes  as  strong 
evidence  of  reputation,  it  opeitites  here  adversely  to  the  claim  set  up  in  the 
township  of  Waghen.  Then  there  is  a  grant  of  the  crown  to  the  city  of  Lon- 
don, which  is  supposed  to  be  in  deduction  of  title,  and  that  purports  to  grant 
bU  the  tithes  in  the  township,  which  negatives  the  plea  of  exemption  in  the  de- 
ffodants  under  Sir  WiUiam  Smyth,  for  if  aU  the  tithes  passed,  there  could  be 
no  exemption.  Other  grants  of  tithes  are  produced  in  deduction  of  the  title 
in  Sir  William  Smyth,  and  at  a  given  period  the  defendants  decline  to  produce 
any  more.  Now  it  is  clear  in  many  cases  that  the  defendant  is,  by  the  course 
of  the  court,  required,  in  a  case  of  this  description,  to  Shew  his  conveyances, 
in  order  to  satiftfy  the  coi;rt  that  there  is' nothing  in  them  that  assists  the 
plaintifTs  case.  That  is  to  be  found  in  a  great  number  of  cases,  but  I  need 
say  no  more  upon  that  head. 

Then  follows  the  evidence  of  non-payment  and  reputation. 

This  is  the  substance  of  the  evidence  given  for  the  defendants,  and  it  seems 
to  me  to  amount  to  this, — supposing  wat  the  statement  of  the  answer  had 
been  sufficient  to  let  in,  as  fiir  as  it  had  gone,  this  defence  of  the  defendants, 
for,  as  I  said  before,  I  go  through  the  evidence  only  to  shew  how  little  of  it 
alone  applies  to  any  real  merits  in  the  case — ^the  substance  of  it  is  tfais^ 
merely  that  the  abbey  had  before  the  time  of  legal  memory  ten  or  twelve 
carrucates  of  land  in  hxe  parish  of  Waghen.  Still  their  locahty  does  not  ap- 
pear: and  it  doel  not  follow  they  Were  exempt  from  tithes  because^they  bei- 

longed 
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loDgied  IQ  tbe  Mxy  bdbre  the  time  of  legal  memory,  though  it  must  be  ad-  182)l. 
mitted  in  law  they  were  capable  of  so  holding  them.  It  appears  that  this  ab- 
bey had  tdso  lands  in  the  parish  after  the  time  of  legal  memory,  some  of  which, 
but  whether  all  or  not  we  are  not  informed,  are  proved  by  the  composition  of 
1257  not  to  be  exempted.  That  therefore  destroys  the  prescription.  .  The 
lands  there  described  are  as  uncertain  as  those  of  the  carrucates,  but  I  think 
the  identity  of  some  of  the  lands  occupied  by  some  of  the  defendants  is  ascer* 
tained,  or  at  least  reasonably  so,  by  the  evidence.  It  is  certainly  proved  that 
Done  of  the  tithes  claimed  have  been  paid  since  the  dissolution :  and  this  I 
take  to  be  the  whole  substance  of  the  evidence  on  the  part  of^e  defendants. 

Upon  this  evidence  it  would  be  difficult  to  say  that  the  prescription  of  nan 
decmando  has  been  established,  even  without  looking  to  the  evidence  of  the 
plaintiff,  who  is  here  claiming  the  tithes,  and  in  whom  primd facie  the  legal 
right  is  vested ;  and  more  especially  when  we  connect  this  evidence  with  the 
defence  set  up  by  the  answer. 

We  will  now  consider  the  evidence  furnished  by  the  plaintiff,  whose  legal 
title  -is  clear  and  unquestionable,  unless  you  can  affect  and  destroy  it  upon 
Ic^  principles.  He. produces  a  grant  from  the  abbot  of  Albemarle,  dated 
the  d7th  of  February,  1^29,  of  the  domain  and  advowson  of  the  rectory  to  the 
archbishop  o£  York,  absolutely.  This  proceeds  from  the  abbot  of  Albemarle, 
by  which  the  archbishop  of  York  gets  the  whole  of  the  advowson.  Another  chai^ 
ter  is  also  produced.  Then  in  die  following  year,  1229,  there  is  a  fine  levied 
between  Walter,  the  same  Archbishop  of  York,  the  grantee,  concerning  twelve 
oxgangs  of  land,  and  the  appurtenances,  in  Waghen,  but  whether  in  the  town^ 
ship  or  the  parish,  I  have  found  it  very  difficult  to  satisfy  myself.  There  the 
abbot  acknowledges  those  lands,  with  the  appurtenances,  to  be  the  right  of  the 
archbishop  of  the  see  of  York,  and  in  consideration  thereof  the  archbishop 
grants  it  to  him  and  all  his  successors  of  the  church  of  Melsa,  with  a  rent  re- 
served, and  the  abbot  acknowledges  he  has  no  right  to  the  advowson  of  the 
church  at  Waghen,  and  releases  all  right  for  himself  and  his  successors,  by 
which  means  the  property  in  this  rectory  and  the  advowson  are  estabhshed  in 
the  archbishop:  this  last  instrument,  the  fine. levied,  is  dated  in  1221.  In 
the  next  year,  1230,  the  archbishop,  with  the  consent  of  the  dean  and  chapter, 
appropriated  the  church  of  Waghen  and  the  appurtenances  to  the  chanceUqr 
of  the  church  of  York,  and  to  his  successors  for  ever,  so  that  the  archbishop's 
right  is  transferred  in  1230  to  the  lessor  of  the  present  plaintiff,  or  at  least  the 
person  under  whom  he  now  claims ;  this  is  in  1 210.  Fourteen  years  afterwards^ 
in  1244  the  chancellor  appoints  Richard  of  Oveden  to  tbe  vicarage  and  the 
church  of  Waghen,  and  to  him  all  the  altarage,  except  the  tithes  of  hay.  Iambs, 
and  wool,  belonging  to  the  church,  which  he  the  chancellor  retains  to  himself 
and  his  successors  for  ever.  I  have  already  made  some  observations  upon  the 
composition-real  as  stated  in  the  answer ;  I  shall  again  advert  to  it  as  gi^en  in 
evidence. 

The  nex^  document  produced  by  the  plaintiff,  or  at  least  insisted  upon  on 
his  behalf  is,  the  composition-real  in  1257.  Let  us  attend  to  this  particularly. 
It  is  described  "  Compositio  inter  cancellarium  et  abbatem  et  conventum  de  Mel-  ' 
$a  super  dedmis  apud  JVaghenam,*'  That  instrument  recites  all  the  causes  of 
dispute ;  it  seems  the  first  was  a  dispute  of  the  titlies  of  twelve  oxgangs  of 
land,  which  the  monks  cultivated,  "  excolunt"  is  the  word,  in  the  parish 
of  Waghen.  We  may  note  here  that  the  house  was  of  the  Cistercian  order: 
and  from  the  word  "  excohmt "  we  may  probably  suppose  that  they  cultivated 
those  oxgangs  mprgpriis  tnanibus.  Then  we  have  these  words,  "  Item  super 
eo  quod  in  ktjs  locis  qui  iUcuntur  Besingab  et  Ampleh  pascua  quedam  de  quibw 
deeime  debebantur  redegervnt  ad  ctdluram  Item  super  eo  quod  vi(u  solitas  am- 
malium  euncium  ad  pascua  obstmxerunt  Item  super  eo  quod  pascua  adjacentia 
Jbssate  quod  dicitur,  Muntcedyke  plus  solito  mundare  fecerunt  Item,  super  eo  quod 
quedam  edificia  in  pastura  construxerunt  Item^  super  eo  quodpratum  adjacens 
staeno  sue  ad  molendinum  de  Fiskehus  per  aque  retencionem  mundare  fecerunt 
ut  mcehat  canceUarius  preSicpus  Item  super  eo  quod  petiit  decimal  molendini 
que  £eii  abbas  et  eonventus  adqwsierwi^  post  concilium  inparochia  de  Wagnam 
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'  TITHE  CASES. 

Ill  moia  fmnei^*^  Tlien  other  cauaai  of  «tisfe  are-  feRealfoned  ikyt  ^nneetM 
with  tithes;  then  oomes  the  ogreeaient  to  pbj  45^.  Ify  t#d  bn^  ^eaHy  pajrL 
mentSf  <'  quod  dicti  abbas  et  eowieniiu  et  evrum  TMMMterkm  quie^  i/kthi  per^ 
petuo  et  immunes  a  prettacione  predictarum  deeimarwn  omnium  et  s&he-kfprb 
Oono  pacts  perpetuo  dicto  cancellario  et  stds  successorihusy  nomine  ecelexk  de 
Waghen  singulis  annis  quadragisUa  qmnque  soUdos  sterlingorum  apnd  Wath^- 
nam  in  duohus  anni  terminis  videlicet  infesto  heati  Martim  hyemali  viginti  aaos 
solidos  et  sex  denarios  et  infesto  Penticosti  viginti  duos  soUdos  et  sex  denlarids 
renundavit  eciam  uter^  pars  petitionee  restituiionis  in  integrum  et  tmpetrtdU 
et  impetrandis  super  predictis  fideliter  promiUendo  de  compositione  presMi 
durahira  observando" 

The  next  instrument  in  order  of  time  is  a  very  important  one  indeed.'    Tt  re 
a  lease  of  the  12th  of  March,  1488,  between  William  Langton,  doctor  of  divitS- 
ty,  chancellor  of  York,  of  the  first  part,  and  the  abbot  and  convent  of 'Meatfk 
of  the  second  part.    Dr.  Langton,  the  chanceUor,  describes  himself 'as  '  4re 
chancellor  of  die  cathedral  church,  and  as  rector  and  proprietor  of  the  pmiotf- 
age  of  Waghen,  with  all  its  rights  and  appurtenances,  '*  Salva  portione  vied^ 
in  eadem  pro  tempore  existente  assignata  in  proprium  umsm^"  thereby  Uoticiiig 
as  between  himself  and  the  convent  not  only  his  own  right,'  thilt  'he' was,'  air  ret- 
tor,  entitled  to  all  the  righte  and  appurtenances  of  the  church,  hnt  by  exprei^'- 
ly  reserving  the  portion  of  the  vicar,  it  is  acknowledged  that  th^>re  itras  a  vicjAv 
and  that  a  portion  was  assigned  to  him.    Then  a  la^  quantity  Of  land  Is  dib^ 
mised  by  the  chancellor  "  nee  non  omnimodas  decimas  garbarum  fern  agnoruth 
et  lane"    Those  tithes  (with  the  exception  of  **  garbarum"  only,  whidi  Vas 
not  granted  to  the  vicar  by  the  instrument  dated  in  1S44,  which  I  mnst  call 
an  endowment,  because  I  have  no  doubt  that  it  was  an  endowment)  are  tlie 
very  titlies  which  were  expressly  excepted  out  of  the  alterage  allotted  to  th^ 
vicar  thereby:  and  that  is  a  very  material  circumstance  in  this  case.   'There- 
fore, when  I  find  those  same  tithes  demised  by  this  lease  of  1488,  and  followed 
by  subsequent  demises  in  other  leases,  I  must  presume  that  in  some  way*  t/r 
other  the  vicar  had  restored  to  tlie  rectorial  part  of  the  church,  that  which  had 
been  granted  in  the  endowment.     Those  are  the  tithes  which  are  the  subject  of 
this  suit.     The  demise  also  expresses,  **  ac  alias  obventiones  ecclesiastictts  et  erkb^ 
hmenta  quecumque  eidem  Willielmo  canceUario  racione  dicte  ecclesie  parochialis 
sive  dicte  caneetlarie  sue  de  et  in  ecclesie  parochiali  predicta  ac  in  ffiUa  et  terri" 
torio  de  Waghen,  predicta,**    That  was  a  demise  to  the  convent  and  their  sUccesr- 
sors  for  99  years,  rendering  the  yearly  rent  oiftOL,  which  was  a  very  considerable 
rent  for  that  time ;  and  it  was  confirmed  by  die  dean  and  chapter  of  Yoi^. 

This  lease,  as  I  have  stated,  bears  date  in  1488.     Then  in  1658, — tlie 
term  of  99  years  not  being  expired,  what  became  of  it  we  do  not  know; 
but  die  whole  lease  would  merge  in  the  new  one— another  lease,  50  years  af- 
ter the  former,  was  made  by  the  then  chancellor,  with  the  like  reservation  of 
rent,  for  51  years,  with  the  consent  of  the  archbishop.     By  that  is  demised  to 
the  abbot  and  convent,  "et  eorum  successoribus  ecclesiam  parochialempredictam 
et  rectoriam  ejusdem  ac  mansum  sive  manerhtm  eidem  ecclesie  parochiali  per" 
finentem  cum  herbagio  cemeterU  ac  etiam  omnia  et  singula  terras  et  tentrnenia 
reditus  reversiones  et  servicia  dicte  parochiali  ecclesie  sive  prefato  Galfirido 
cancellario  ratione  ejusdem  ecclesie  parochialis  sive  cancellarie  sue  in  ecclesia 
cathedraU  Eboraei  predicta  in  villa  et  territorio  de  Waghen  predicta  peirtinen- 
tia'sive  spectantia  que  idem  Galfridus  cancellarius  duxerit  his  specialiter  expri' 
menda.**    Then  the  instrument  specifies  divers  lands,  and  proceeds  to  demise 
the  tithes  in  the  same  words  as  had  been  used  in  the  former  lease,  at  a  rent 
amoimting  in  value  to  201.  a-year.     The  language  in  diese  two  leases,  as  fkr 
as  it  relates  to  the  tithes  demised,  is  as  general  as  it  can  be.     There  is  not  the 
smallest  exception,  or  restriction,  or  qualification,  unless  this  can  be  called  m 
qualification:  "quovismodo  debitas  seu  debendas  una  cum  curijs  et  aliis  suis 
proficuis  comoditatibus  ac  pertinenciis  quibuscunque  preter  vicarium  dicte  eccie^- 
sie  parochialis  que  locata  est  juxta  ecclesiam  predidam  in  parte  austraU  pre" 
dicti  drcu^i  habend,  et  tenend*  omnia  et  singula  predict*  ecclesiam  parocMdiem 
rectorium  mansum  sive  manernm  cum  herbagio  cemtern  terras  tenementa  redtU^ 
ta  reversiones  et  servieia  cum  suis  pertinensOs  pre£ctis  ac  decimas  et  emolu^ 
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iNCHto  ac  i^eterik'  fMmkum  cwm  tmrnbui  et  smgulU  ntujitrihui  et  per^nenim       18£12. 
fljNKwtjnkKfe  dehiuu  sem  dehendas;!*  so  that  the  words  are  large  enough:  and      varkham 
uid  being  a  dealing  witk  the  rector,  it  must  be  suppoeed  to  relate  to  the  tithes 
to  which  he  had  a  right»  except  those  which*  had  been  assigned  to  the  vicar;  and 
I  apprehend  it  necessarily  embraces  all  the  tithes  in  the  parish,  or  at  least  in 
that  part  of  the  parish  which  is  called  Waghen;  for  I  cannot  but  think,  that  if 
the  lessees  were  exempted  from  the  titibes  in  any  part  of  the  parish,  they 
would  have  been  careful  to  have  expressed  it  by  some  proviso  to  be  found  in 
the  leases.     The  instruments  are  prepared  with  great  attention,  and  are  of 
considerable  length  for  that  time   of  day;   and  it  is  observable,  that  the 
li^ts  of  the  vicar  and  officers  are  guarded  and  saved.     They  go  to  authenti- 
cate the  terriers  in  a  great  degree;  and  it  cannot  be  forgotten,  for  that  is  of 
inndi  importance,  that  the  de^dants,  havingno  claim  but  through  the  abbey, 
are  bound  by  the  acts  of  the  abbey,  which  prove  more  satisfactorily  than  any 
thing  else  can  do  what  the  rights  of  the  abbey  were.     It  is  difficult,  therefore, 
to  suppose  that  any  lands  belonging  to  the  abbey  in  this  parish,  were  exempt 
from  Uie  tithes  of  bay,  lamb,  and  wool,  which  had  been  granted  by  those  two 
aevefal  leases.    Then  it  must  be  remembered,  that  at  the  end  of  each  of 
those  leases  there  is  a  proviso  which  was  considered  as  favourable  to  the  de- 
fendants.    It  runs,  ''  Proviso  semper  quod  nee  presens  tradicio  concessio  et 
firms  i2s#mtMto  nse  admissio  ejusdem  in  aliquo  se  extendat  aiU  extendant  th 
dampmsan  seu  prejudicium  prefiUis  ahbaii  et  conveniui  ac  successoribus  sms  pre- 
dictis  de  aUqu^ms  possessionibus  terris  tenementis  reddkibus  serviciis  domtnio^ 
nm  amis  commodiuuibus  comnnmium  seu  aliquorum  aHorwn  jwrwm  de  mU  m 
Wagksn  predicta  dicti  abbati  et  conveniui  et  successoribus  suis  predktis  jure 
wumasterii  beate  Marie  Firgims  de  Melsa  predicta  pertineniibus  nee  sit  eis^ 
dem  in  aliquo  prejudicialis"    Now,  though  the  subject-matter  of  the  proviso 
is  so  general  and  undefined,  I  cannot  find  ai^  thing  as  to  an  exemption  from 
tithes  in  all  the  range  of  those  which  the  rector  had  a  right  to  claim.     I  do 
not  mean  to  say,  if  there  was  evidence  that  tithes  were  not  paid,  that  pro- 
bably it  would  not  be  sufficient,  but  there  does  not  appear  to  be  one  word  to 
ahew  that  the  tithes  were  intended  to  be  restrained  with  respect  to  that  range 
oi  diem,  nor  is  tliat  supplied  by  any  subsequent  evidence. 

Then  comes  the  Ecclesiastiou  Survey  of  the  lands  of  the  abbey  at  the  time 
of  the  dissolution.  It  shews  that  the  abbey  had  lands  in  the  villa  de  Waghen^ 
and  under  the  head  of  the  Reprizes,  it  shews  that  45f.  a-year  was  due  to  the 
chancdlor  of  York.  '^  Canoetlariuim  ecclesie  Eborum  annuaii  pro  decimis  de 
Wagken  per  eompositionem  xlvf ." — certainly  an  expression  large  enough  to 
diew  that  that  payment  covered  all  the  tithes  of  the  parbh.  If  that  was 
meant,  it  was  egr^ously  wrong ;  for  it  only  covered  twelve  oxgangs,  as  ap- 
pears by  the  composition-real,  so  that  we  cannot  say  that  the  whole  of  the  lands 
m  the  villa  de  Waghenam  were  to  be  covered  by  4t^s,  a-year  (although  it  could 
not  avail  the  defendants  on  this  plea),  for  it  clearly  covered  only  Uiat  which 
was  the  subject  of  the  composition.  This  furnishes  another  instance  of  that 
which  we  have  often  seen,  that  the  Ecclesiastical  Survey  is  not  so  very  accu- 
rate in  all  its  parts  aa  it  might  have  been. 

Subsequently  to  the  lease  made  in  1538,  and  after  the  dissolution,  there 
is  a  lease,  dated  10th  March,  1615,  by  the  Chancellor  of  York,  as  parson 
of  Waghen,  (Dr.  Hudson),  and  Edward  Payler,  Esq.,  John  Wilson, 
derk,  uid  Richard  Wilcocke,  whereby,  in  consideration  of  the  surrender  of 
the  former  lease  by  the  lessee,  Dr.  Hudson  demised,  and  granted  to  Pay- 
ler* and  his  heirs  and  assigns,  aU  that  parish  church  and  all  that  rectory 
of  Waghen,  as  described  in  former  leases,  and  also  all  manner  of  tithe-corn, 
tithe-hay,  tithe-lamb,  tithe-wool,  and  other  obventions  ecclesiastical,  &c.  (in  a 
similar  manner,  though  the  language  is  rather  different  from  that  used  in  for- 
mer leases),  to  be  held  for  three  lives.  The  rent  is  still  20/.  a-year.  We 
know  that  in  those  church-leases  the  rent^  is  always  the  same,  a  fine  bfeing  paid 
on  renewal.  AU  this  is  confirmed  by  the  dean  and  chapter.  I  observe,  that  by 
the  answer  of  Sir  William  Smyth  and  his  tenants,  it  is  stated,  that  the  chan- 
eeOora.of  York  for  the  time  beings  bad  beoa  in  the  halnt  of  leasing  out  those 
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1M»  f  fainda  6>viiieB»  to  die  o«nim  of  the  lindb  bdM«higl  Iftcfiir  «ffaBbm<» 
HAWfl^M  and  tbat  no  tiUies  had  been  paid  by  such  kffiiew  f^i«enp«Qt.ta:lioie  hail 
in  Waghen,  which  were  part  of  ibefoes^mom  of  .Ao  tbbeyv  ibtmg\k^gcmt 
p«rt  of  such  lands  have  belonged  and  do  bdoog;  to  otlier  per^tons  bttiiliMiae 
William  Smyth.  I  have  not  seen  any  of  those  leases*  They  pr^haUy  (sranfc 
the  tithes  as  the  others  did;  but  un&rtunatelyi  dieare  is  no  atAempt  laaickjhv 
point  oat  those  lands  which  the  defendants  m  befenged  lo  thaabbey.  I  paatk 
however  assume  here,  that  the  diemise  made  first  in  li68»  whi«h  wm  repeated 
in  .15d8|  which  was  renewed  again  in  168^,  .and  has  been  contiQiiisd  1o>Ae 
present'  time  to  the  owner  of  the  landsi  of  which  Sir  William  Smyth  ia  not 
owner,  granted  those  very  tithes  that  are  now  demanded  by  the  bill  against 
those  very  persons  who  occupy  the  land,  and  who  have  had  leases  of  those  veiy 
tithes.  How  is  it  possible  to  contend  ill  point  of  law  that  tidies  are  not  dae  from 
those  lands,  when  they  themselves  take  leases  of  them  for  a  number  of  centur 
ries,  I  do  not  know ;  and  it  seems  difficult  to  account  for. 

Then  we  come  to  the  Parliamentary  Survey,  1649,  which  is  after  the  lease 
f^m  Dr.  Hudson.  It  is  headed  generally — "  Account  of  the  rectory  of  Wag^ 
ben."  It  says,  "  the  tithes  of  corn  and  hay,  wool  and  lamb,  of  the  town  and. 
parish  of  Waghen,  alias  Way wyn,  with  the  appurtenances*  now  in  the  occupar 
t^op  qf)6hn  Wilson,  clerk  "-^the  name  of  the  lessee  in  the  lease  of  1635,  bat 
^hetlie  rthat  is  the  same  or  not  docs  not  appear — ''  and  Launoelot  Rowley,  axe 
wpifh  per  annumy  116/.;"  and  then  the  postscript  sets  forth  the  lease  made 
by  Pr.  Hndson,  and  it  states  John  Wilson  to  be  the  vicar  of  the  pari^. 
'  Now  thus  stands  the  case,  so  far  as  we  have  gone,  as  between  the  rectory 
and  the  ^bbey.  Those  who  represent  the  abbey,  Sir  William  Smyth  and  his 
tenants,  took  two  leases  of  the  very  tithes  which  they  say  nobody  was  liaUe  to 
pay,  for  that  the  lands  were  exempt.  They  take  two  leases  theniadifla» 
which  are  produced.  Their  successor  takes,  in  1635,  a  lease,  and  thoae 
leaaes  have  been  continued.  As  I  do  not  see  those  leases  themadLves^  t  rnnat 
presume  thiey  are  in  the  same  language  or  to  the  same  effect,  down  to  the  pref 
a^t  time,  or  till  they  were  put  an  end  to  by  the  efflux  of  time,  or  cdvK 
causes.  Tlie  Parlia^ientary  Survey  certainly  states  that  these  tithea  belonged 
to  the  rector.  Thus  stands  the  case  as  between  the  plaintiff  and  the  abbey,  or 
those  whp  represent  the  abbey^  namely,  Sir  William  Smyth  and  his  tenaiitar 
without  resorting  to  any  collateral  evidence.  But  it  will  be  remembered,  that 
in  the  year  1^44,  the  time  whan  the  vicarage  was  created,  all  the  titiieB,  cx^ 
cept  hay,  lamb,  and  wool,  were  given  to  the  vicar,  and  from  'the  subae^pienl 
transactions  we  must  presume  the  non-payment  of  the  tithes  of  com  was  be- 
cause it  was  duly  restored  to  the  rector,  if  he  was  entitled  to  it  at  all,  nndes 
some  new  arrangement.  But  the  title  of  thei  defendants  as  fiur  as  it  is  grounded 
on  the  perception  of  the  vicar  as  being  in  possession  of  the  tithes,  would  over- 
turn the  plea  of  prescription;  the  plea  beii^  that  no  tithes  were  payable  within 
time  of  memory,  whereas  there  is  no  doubt  tluit  the  vicarage  waa  eraaled 
long  after  the  time  of  legal  memory,  and  the  rector  was  entitled  to  tithes*  if 
any  were  due>  before  time  of  legal  memory.  If  the  vicar  took  any,  it  must  be 
from  the  rector,  and  therefore  such  tithes  must  have  been  due  since  the  Uma 
of  legal  memory.  In  the  Ecclesiastical  Survey,  26  Hen.  8,  we  find  tbeM 
words : — <*  Vicaria  de  Waghen  decimis  minutU  64«."  Then  in  the  Parliament- 
ary Survey  of  1649,  under  title  "  The  vicarage  of  Waghen,"  we  find  ''The 
vicarage  houscj  which,  with  the  Easter  book,  and  all  the  sniisll  tithes,  wo  a^ 
timate  to  be  worth  communibus  annis  I2l"  Then  there  appears  a  long  idi 
of  terriers,  giving  the  accounu  of  the  vicar  1716,  17ie6»  1743, 1749,  1764| 
1770, 1781,  1786,  1809,  and  almost  to  the  filing  of  the  bill  1817,  in  weijr 
one  pf  wjt^icl^  I  helifrve  ia^  fallowing  entry,  ^*  All  minute  tithes  belong  to 
the  ticar  e^^pi  Ifupab,  wool,  and, bay*"  They  do  not  affiK^t  the  great  tiSm, 
f)if  the  qomposiibn  due  for  lin^^  flax,  «ad  hemp,  duru^  the  inoumbeney  of  the 
pi)i^s^nt>icai. .  ^Wi^  xesp^p  tq  4)19  tpwnsbip  of  MaainSi  it  is  diaCinguUuid  in 
U)^  .tecri^  ^Tonirtlie^  paris}^  ii^.gengi^  It  is  stated  that  ''  for  the  stnatt  tilhfls 
b4'Mpud(,  an^oki^^  j)etf«M|«M9  W  fiotbafr  bayand  all  doubt,  as -fir 

as  this  evidence  of  the  terriers  goes,  it  appears  that  the  townah9  <if 


w^^Sdkrm'ifif  tthm  In  Mafetmode  o»  o«ber,  m  wA  m  «v6ry  other  piftee.       IMt* 
IAmm  tonfiM'Ste'  pnpefly  9mA  legokrly  signed  at  the  thne  by  the  oburoh-      m^icta*  . 
WBdmitaiid^&«  olaer  psnriiioaeM.    Therefore,  upon  looking  at  all  the  evi- 
dence lirom  1£44  down  to  the  present  time,  I  csnnot  doubt  diat  the  lands  in  the 
OBCiifntion  of  9ir  WiDiaBi  Smyth,  are  liable  to  the  payment  of  all  small  tithes 
nst  «x0cpti9ff  lamb>  wool,  and  hay  (  for  though  I  see  no  evidence  of  actual 
penaeption  m  the  tithes,  yet  when  I  reeoBect  that  Sir  William  Smyth,  and 
tbosb  whom  he  vepresents,  were  the  lessees  of  the  tithes,  and  that  the  lands  of 
the  defendants,  occupied  by  them,  were  his  lands,  and  his  property,  it  cannot 
be  considered  very  surprising  that  ^no  tithes  should  have  been  collected. 
That  woald  of  itself  afford  a  sufficient  reason  for  the  reputation  and  the  non- 
pa3naacnt,  because  a  lessee  does  not  take  the  tithes  in  kind  from  the  land 
vhioh  he  himself  owns :  and  it  cannot  be  allowed  to  a  land-owner  to  set  up 
tliat  in  proof  of  a  prescription  in  non  decmando^  for  non-payment  Of  tithte* 
The  lease,  however,  is  alone  decisive  evidence  as  against  him ;  but  I  must  ob-' 
serve,  that  I  do  not  find  what  would  have  been  material  evidence,  if  it  ex- 
isted, that  in  fact  any  tithes  had  been  actually  rendered  to  the  vicar;  yet  when 
I  see  that  in  the  case  of  the  rector  he  reserved  these  tithes  specifically  to  the 
religious  house  who  owned  those  lands,  I  have  a  right,  with  respect  to  those 
who  hold  the  lands  now,  to  look  at  the  terriers  in  connection  with  those 
leases,  if  they  wanted  any  confirmation,  but  I  should  have  been  glad'  to 
have  known,  whether,  in  point  of  fact,  the  vicar  ever  did  receive  any  of  theso 
tithes.     The  evidence  of  reputation  as  to  Sir  William  Smydi  and  his  ten- 
ants is,  that  no  tithes  were  paid  to  the  rector;  but  does  not  shew  that  no  tithes 
wisre  paid  to  the  vicar.     As  far  as  I  have  been  able  to  find  in  the  state- 
Blent  of  the  evidence,  it  is  merely,  that  no  tithes  were  paid  to  the  rector.   That 
proves  very  litde,  because  the  rector  had  separated  them  from  his  own,  and 
fffanted  them  to  the  vicar,  and  if  paid  to  him,  it  was  because  tithes  were  due 
before  the  tune  of  legal  memory.     Here  the  evidence  of  reputation  as  to  Sir 
William  Smyth  and  his  tenants  is,  that  no  tithes  were  paid  to  the  rector,  and  it 
does  not  include  the  vicar;  and  if  tithes  were  paid  to  the  vicar,  the  prescrip- 
tion nnist  be  destroyed,  for  he  derives  his  title  since  the  time  of  legal  ine* 
Horf)  having  been  appointed  in  the  manner  we  have  seen;  and  with  respect 
to  the  non-payment,  as  far  as  relates  to  Sir  William  Smyth  and  his  tenants,  it 
seems  that  those  who  owned  those  lands  were  the  lessees  of  the  ti^es,  and  we 
cannot  wonder  that  they  demanded  no  tithes  of  their  tenants,  because  by 
doing  so  they  got  an  additional  rent.     Therefore,  the  evidence  of  reputation^ 
and  all  that  depended  upon  it,   which  is  always  slight,  does  not  cerate 
against  the  mass  of  evidence  produced  against  Sir  William  Smyth  and  his 
tenants.     The  result  is,  with  respect  to  the  tenants  of  Sir  William  Smyth,  1 
eannot — ^not  only  from  the  manner  in  which  they  have  stated  their  case  in  the 
answer,  but  even  from  the  evidence  itself,  if  they  were  to  re-shape  their  de- 
fence— conceive  it  possible  that  they  could  maintain  that  they  have  the  least 
pretence  to  insist  on  an  exemption  n'om  the  payment  of  these  tithes. 

It  was  said,  with  respect  to  Sir  William  Smyth,  when  I  say  him  I  mean  all 
diose  who  take  the  same  line  of  defence,  that  the  acts  of  his  lessee  cannot  af-  ' 
lect  their  lessor ;  but  that  must  be  always  stated  with  some  allowance.  It 
eannot  affect  him  as  between  him  and  his  tenants;  but  if  any  lessee  had 
not  received  tithes  from  a  stranger,  between  whom  and  Sir  William  Smyth 
there  was  no  connexion,  it  would  perhaps,  in  that  case,  be  a  different  matter; 
however,  in  this  case,  I  cannot  say  that  it  is  to  be  taken  as  evidence  that  those 
tithes  were  never  paid;  so  as  to  give  those  defendants  all  the  benefit  of  the 
presumption  arising  from  non-perception. 

With  respect  to  Meaux,  I  tmnk  the  case  is  different.  Many  of  the  expres-* 
ak>na  in  the  leases,  with  respect  to  Waghen,  may  not  include  Meaux,  and  I 
find  much  difficulty  in  it.  There  is  a  payment  of  5s.  stated  in  the  terri^B  to 
be  due  for  the  smdl  tithes  of  Meaux ;  and  whether  that  was  ever  paid  or  de- 
manded, I  do  not  know;  there  is  no  evidence  of  that,  except  in  the  terrier, 
and.Ugpinf^  diat  I  0ee  that  nobody  is  proved  to  have  paid  tithes  in  the  Xowu-' 
AipofMQsn:9u 
'  Upon  the  evidence  of  the  terrier,  by  which  it  appears  the  small  sum  of  5f. 

only 
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only  has  been  paid  for  a  great  -numbn  of  acresil  dMok  .dbat  I'^MM^ioMlce'S 
decree  against  the  inhabitants  of  Meattx>  without  aa kufiirj  inatt^ther  pl^i^^ 
but  with  respect  to  the  tenants  of  Sir  William  Smj^tl^  I  must  diisei^tiim/ao* 
count  of  titheable  matters. 

As  to  Sir  William  Smyth  himself,  the  bill  must  be  dismissed,  againpthijs^ 
but  as  he  has  mixed  himself  up  with  the  tenants*  and  put  in  an  answer  witb 
them,  and  examined  witnesses  with  them,  I  must,  with  respect  to  the  coats^ 
follow  the  precedent  that  I  made  myself  in  the  case  of  the  Dean  and  Chapter 
of  Ely  (I).    Therefore  I  cannot  give  him  costs. 

As  against  Sir  William  Smyth  and  his  tenants. 

Bill  dismissed  without  costs  (2). 

As  to  the  defendants  in  the  township  of  M eaux. 

An  issue  directed  to  try  the  payment  of  5f. 

(1)  Leatket  ▼.  Nettriity  8  Price,  562;  Jnie,  agtinat  the  ienanUoiSia  William SnylJhrftr, 
p.  841.  aecording  to  a  preceding  paaiagCy  an  f^nv^W 

(2)  There  seems  to  be  a  mistake  in  this  part  was  directed  to  be  taken  of  the  tidieable  mat- 
of  the  report,  in  stating  the  bill  to  be  dismissed  ers  paid  by  them.    Ed. 

T.  8  Geo.  4.  1822.    Scacc. 
Moseley  and  Others  f.  Davies.    fll  Price,  162. J 
SwiiSSa        Tl^  decree  of  this  court,  made  in  the  original  suit — for  an  account  and  pay- 
flM^M^r^rred  ^^  ment  of  tithes  in  kind, — by  bill  in  equity,  filed  by  the  defendant  at  !aw 
to  a  trial  at        isigainst  the  plaintiffii,  the  parties  were  referred  to  a  trial  at  law  upon  an  issue, 
lawjtostimony    whether  there  existed  such  tnoduses  as  were  set  up  by  way  of  defence  to  that 
d^ceofreo^-  demand  by  the  answers  of  the  plaintiff  at  law  (the  defendants  in  equity), 
tion,  m  proof  of     ^^^  moduses  stated  were  %d.  yearly  for  every  day's  math  of  hay,  and  so  in 
the  custom  on    proportion,  &c.  in  lieu  of  the  tithe  in  kind  of  hay,  and  Zd,  a  cover  for  every 
which  the  right  cover  of  clover,  and  so  in  proportion,  &c.  in  lieu  of  tithe  in  kind  of  clover  yearly 
^f^^mo^^'  ^^^\  ^^«  "P^*^  ^^  lands  in  the  occupation  of  the  defendants  in  equity  (who 
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were  directed  to  be  plaintiffs  at  law),  within  the  parish  of  which  the  defendant 
(at  law)  was  vicar. 

The  issue  was  tried  before  Mr.  Baron  Gaarow,  at  the  summer  assizes  for 

Monmouth,  1821,  when  the  jury  found  a  verdict  for  the  plaintiffs  in  the  issue-. 

In  the  following  Michaelmas  term,  Jcrvis  obtained  permission,  on  motion 

for  leave  on  the  judge's  report  coming  in,  to  move  for  an  order  calling  on  the 

plaintifib  to  shew  cause  why  the  judgment  on  that  verdict  should  not  be  ar- 

.     rested,  or  why  a  new  trial  of  the  issue  should  not  be  had  at  the  next  assizes. 

la™^  witness  ^^^^  having  been  granted  on  the  grounds  of  the  application, 

ad  heard  old        Ga&row,  Baron,  now  reported  the  evidence,,  and  what  passed  on  the  trial 

yezsons,  who  at  at  Monmouth. 

^dSni^Si"  f-  ^^^  alternative  of  the  rule  was  struck  out,  immediately  on  the  case 
puish«  and**  *  Coming  on  to  be  argued  upon  the  judge's  report,  as  being  wholly  incompatible 
were  long  since  with  die  object  of  such  issues,  and  the  usage  on  trials  of  this  nature.] 
dead,  say  that  it  It  appeared  from  the  report,  that  it  was  stated  by  a  witness  of  the  name  of 
^■^"J*y"**®*"  Rogers,  that  he  came  to  live  in  the  parish  fifly  years  ago;  and  that  he  had 
mdcesuc^pay-  ^^^^t^^  lands  there  for  twelve  years.  He  proved  the  moduses  in  terms,  and 
mentsy'washeld  Stated,  that  he  had  heard  old  persons,  who  at  the  time  occupied  lands  in  the 
to  be  admissible  parish,  and  were  long  since  dead,  say,  that  it  had  always  been  the  custom  to 
evidence  of        make  such  payments. 

^^n^ec^**  Upon  that  testimony  it  was  objected  by  the  counsel  for  the  defendant,  that 
against  an  ob-  the  testimony  of  reputation  which  had  been  given  by  the  witness,  was  tainted 
jection  taken  of  by  interest  on  the  part  of  the  persons  from  whom  die  information  proceeded, 
?"*«^">  T^"  *°^  ^^  therefore  inadmissible. 

dluadonon^e       ^^  answer  to  that  objection,  the  decision  of  this  court  in  the  case  o£  Har* 
part  of  the  de-    fffood  V.  Sims  (1)  was  cited :  and  on  the  authority  of  that  case  the  learned  judge 
stated  that  he  overruled  the  objection,  which  at  the  time  he  was  disposed  to 
think  valid,  and  admitted  the  evidence  which,  but  for  that  authority,  his  lord- 
ship added,  he  should  have  rejected.  Jervis, 

(1)  Wightw.  112;  Ante,  p.  601,  605. 

Ona  miaotrial  of  an  issue  directed  by  a  court  of  equity,  there  can  be  no  motion  in  arrest  of  judgment:  such  » 
motloil  being  incompi^tible  with  the  nature  and  object  of  the  trial  of  issues  in  aid  of  a  court  (rf  equity. 
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\^^' FS^y'^^litjL  MnA  Gross,  In  support  of  ikit  applusatioii  for  a  new 
trM^dnMsted,  tiiiaV^Miough  Buch  hearsay- evidence  is,  in  general,  admissible 
Ht  ptoving  aciAtonis  or  any  right  founded  on  custom,  whidb  must  nec^sarOy 
depend  much  on  the  prevailing  opinion  respecting  it  arising  from  tradition,  to 
^heW  that  die  common  reputation  has  always  been  in  favour  of  it,  for  which 
reason  deelai-ations  of  deceased  persons  are  admitted;  yet  it  is  also  a  general 
nde,  that  the  patties  irom  whom  such  dechurations  proceed,  should  have  no 
fnteresi  in' the  subject-matter,  which  might  bias  tlieir  belief  or  influence  the 
account  given  by  them  when  they  made  such  declarations.  They  therefore 
submitted  that  the  evidence  which  had  been  received  in  this  case  was  inad- 
missible, and  ought  to  have  been  rejected  on  the  objection  which  was  taken  at 
the  trials 
•   They  impogned  the  accuracy  of  the  report  of  the  case  o£Harwoad  v.  Sims 

STrona  which  it  was  admitted  that  the  present  case  cocdd  not  be  substantially 
istingtiished  in  circumstances)  on  the  authority  of  which  the  objection  was 
overruled,  and  the  verdict  probably  obtained,  as  being  directly  contrary  to 
that  last  principle  of  evidence.  Th^y  urged  that  the  case  itself  was  very 
loosely  reported,  and  could  not  be  regarded  as  a  deliberate  determination  of 
the  court  :•;— thaf  th|^  <;a8e,  such  as  it  was,  did  not  in  one  view,  of  it  go  fkr 
epough  to  meet  the  present  objection;  Because,  from  the  statement  it  did^upt 
aj^ar  that  the  witness  was  an  occupier,  but  it  was  objected  mere^  t^at  &e 
was  a  parishioner;  and  then  it  is  assumed  that  he  was  liable  to  pay  tithes,  and 
therefore- an  incompetent  witness  on  a  question  of  parochial  modus;  whereas 
he  was  not  liable  qu&  parishioner,  and  might  in  fact  not  have  been  liable  at  all, 
or  only  subject  to  a  contingent  liability.  So  that  for  any  thing  that  appears 
fix>m  the  report,  the  court  might,  and  probably  did,  say  what  is  attributed  to 
them  in  the  printed  statement  of  that  case,  as  to  the  cutting  up  evidence  of 
reputation  altogether,  by  confining  it  in  such  a  manner,  without  affecting  the 
recdved  principle,  that  declarations  to  establish  a  reputation  must  come  from 
persons  having  no  interest  in  supporting  the  common  repute  in  that  respect. 
In  this  case  the  evidence  was  the  declarations  of  old  persons,  who  were  dead, 
who  had  been  occupiers  of  lands,  which  made  them  directly  interested  in  tjie 
subject-matter  of  the  reputation;  and  to  determine  that  such  declarations 
could  be  received  in  evidence,  would  be  to  make  an  anomalous  case,  and  one 
which  would  conflict  with  the  principle  of  all  the  authorities  referring  to 
Peake's 'Evidence' (1),  and  die  cases  cited  there.  Such  a  determination,, 
they  submitted,  would  have  the  effect  of  establishinff  that  mere  assertion  was 
mare  worthy  of  credit  than  testimony  on  oath,  and  that  what  a  man  who  was 
dead  had  said  might  be  received  as  evidence,  although  whilst  living  he  could 
not  be  examined  as  to  such  matters  if  sworn  as  a  witness  on  the  same  question. 

They,  however,  admitted  that  there  was  no  case  to  .be  found  deliberately 
ruling  this  precise  point  either  way;  and  they  urged,  that  the  question  having 
now  arisen,  should  be  determined  consistently  with  the  known  and  established 
rules  of  evidence;  and  on  those  they  insisted  this  testimony  must  necessarily 
be  decided  to  be  such  as  ought  to  have  been  rejected. 

In  the  case  ofMorewood  v.  Wood  (2),  Lord  Kenton,  laying  down  a  general 
rule  as  to  this  species  of  evidence,  said,  that  the  practice  which,  he  stated, 
prevailed  upon  his  (the  Oxford)  circuit,  of  never  receiving  such  evidence  (ge- 
nesal  evidence  of  reputation)  was  best  supported  by  principle.  That  was  said, 
too,  in  a  case  where  there  was  no  imputation  of  interest  against  the  evidence 
then  under  consideration;  and  for  that  reason  he  thought  it  could  not  apply  to 
private  titles  or  prescriptions,  and  that  it  was  only  receivable  upon  general 
points,  wherein  all  mankind  were  interested. 

Martin^  TatmUmy  Campbell,  and  Maule,  in  opposition  to  the  application 
urged,  that,  setting  aside  whatever  authority  there  might  be  on  the  point,  and 
taking  it  upon  principle,  the  evidence  which  had  been  admitted  in  this  case^ 
and  was  now  objected  to,  was  admissible  from  the  necessity  of  the  thing;  for 
if  the  rule  now  contended  for  were  to  prevail,  there  could  be  no  longeir  any' 
such  head  of  evidence  in  the  law  as  that  of  .reputation,  since  almost  all  decla- 
rations as  to  the  existence  of  rights  founded  on'  custom  for  the  most  part 

naturally 
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(1)  P.  15  and  17.  (Sthedit) 


(3)  14  East,  327. 
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}Mt       mtuxaDy  fraeeed  fiom  die  parties,  eitker  fiA^mof^oi  ftwitBfeareBt^penQne 
ifooMiVtiP      speaking  ^  their  rigiits;  for  if  there  were  neidrar  a  swt  loatttutsd*  ner  tejr 
interest  a£fectedv  each  matten  seldoin  or  never  would  become  ^e  anfayeetoir 
mere  convefsation. 

The  &Uacy  of  the  argument  used  oa  the  other  side,  they  subttitledf 
proceeded  from  a  confusion  of  the  inherent  ^|ualities  which  distiBgiiish  r^«- 
tation  from  evidence,  as  applied  to  the  existence  of  facts.  R^nitation  of  a  fust 
is  the  opinion  of  its  existence  expressed  by  persons  who  have  heard  it  firenoi 
others.  Evidence  of  a  £Bct  is  the  positive  testimony  of  it  by  persons  who  have 
themselves  immediate  knowledge  of  it.  The  existence  of  a  reputation  is  itself 
a  fiict ;  and  evidence  of  reputation  is  merely  proof  that  there  exists  a  received 
impression  of  the  truth  of  some  fact  in  the  minds  of  persons  who  have  heard 
it  asserted.  Parol  evidence  is  the  testimony  of  contemporaneous  living  wit^ 
aesses,  sworn  to  speak  the  truth  in  a  court  of  justice,  on  the  trial  of  a  question 
post  litem  motanu  Reputation  resto  on  voluntary  assertions  of  a  received 
opinion  derived  traditionally  from  the  declarations  of  persons  no  longer  livings 
Qot  on  path,  made  ante  lUem  motam^  and  continued  whilst  there  was  no  suit 
existing  in  respect  of  the  subject-matter  of  it.  Interest  destroys  competency 
to  give  evidence,  because  evidence  may  be  fabricated  by  a  sin^e  witness ;  but 
it  does  not  aflfect  testimony  of  reputation,  because  reputation  being  a  conti- 
nuation of  evidence  from  generation  to  generation,  is  not  likely  .to  be  a  fabri- 
cation. However  false  the  evidence  may  originally  have  been,  on  which  repu» 
tation  be  founded,  and  to  which  it  owes  its  origin — and  from  whatever. in«* 
tereated  motive  it  may  have  been  set  on  foot,  the  fact  of  there  being  such  a 
reputation  may  nevertheless  be  true;  and  there  must  necessarily  be  some  in^ 
terest  in  many  of  those  who  assist  it  with  such  declarations  as  keep  the  tradi- 
tion alive.  This  point  must  therefore  depend  on  the  question  whether  exist- 
enoe  of  an  interest  in  persons,  speaking  of  traditional  matters,  be  destructive 
viH».e§kct  of  r^utation,  and  precludes  its  admissibility,  or  whether  it  should 
merd^  afi^t  the  credit  due  to  it,  as  in  many  other  cases  where  testimnnjr  is 
adnussibla.  in  evidence,  subject  to  the  consideration  of  quantum  valeat.  They 
aubmitted,  therefore,  that  whatever  objection  there  might  be  to  its  weight,  there 
was  none  which  could  so  far  affect  it  as  to  justify  its  exclusion. 

It  was  then  contended,  that  the  admissibility  of  the  sort  of  evidenoe  now 
objected  to  was  supported  by  the  authority  of  determinations ;  i  for  dial  this 
caie  was  not  distinguishable  in  its  facts  from  that  of  Harwood  v.  Sims ;  and 
that  it  waa  too  nice  a  refinement,  to  affect  dut  there  was  really  a  distinction 
between  a  parishioner  liable  to  pay  tithes,  and  an  occupier  of  land  in  a  perish: 
thus  the  statute  for  enforcing  the  repair  of  bridges,  speaking  of  "  inhabitants 
to  be  taxed,"  is  necessarily  taken  in  construction  to  mean  such  of  them  as  are 
oeeupieu  of  lands.  They  also  cited  the  cases  of  the  King  v.  The  InhahiUmU 
^Hammersmith  (1),  and  Nicholls  v.  Parker  (2),  as  establishing  that  in  quae* 
tions  of  tiie  boundaries  of  parishes,  traditionary  reputation  is  admiasible  evi« 
dence  ante  litem  motam,  or  at  least  before  there  is  any  dilute  respecting  tfaen^ 
dthough  the  deceased  persons  on  whose  declaradons  the  reputation  rests,  may 
at  the  time  have  ati  iliterest  in  the  truth  of  the  assertion.  In  the  judgment  ct 
Lord  Kamrov,  in  the  case  of  Marewood  v.  Woodf  the  principle  waa  admitted :  it 
was  the  api^cation  of  it  to  a  private  right  only,  which  that  learned  judge  de- 
niedi.  Tb^  finally  refened  to  manuscript  notes  of  cases  to  shew  that  aimiiar 
airidoiiee.had  been  often  received  on  the  northern  circuit. 

On.  Ae;il^hole^  it  waa  insisted,  that,  both  on  principle  and  authority,  theqnea* 
twm  of  evideoce  which  had  been  raised  by  the  present  objection  was  quite  ftce 
•fioom  dpu4»t ;  and  that  it  was  rightly  received. 

'.!  pVbentb^  qase  omeon  foe  argument  on  the  second day«  the  Lord  Chief 
Baaoni  Htho  had  been  furuished  in  the  mean  time  with  a  fuller  note  of  the 
W4iHiWU>nB|ia  oa  wMeh  ti^ei>pinion  of  the  court  of  Exchequer,  aa  reponed  in 
WfghMficb  9<ra>  fimndfldi)  to^  nccasiooi  before  the  aifumcnt  waa  proeeeded 
with,  to  observe,  that  he  had  read  the  depositions  of  Fruin,  in  the  cause  of 
.  ^*    •      ..        .         t     •      .        •  .JEfcmaooa 
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Ntmmddv*  iSHm,  iiid  thai  lie  had  there  foand,  w  wM.cfovi^^  depo*       1AM 

•idoae,.iolieh  that  waa  not  evidence,  and  eeuld  not  be  admitted.  Hk  md* 
afaip  elao  obtenred,  Hiat  it  waa  in  theae  caaea  alwaya  neoenary  to  aee  whether^ 
i|idependent]y  of  die  objectionable  evidence,  diere  waa  sufficient  to  wairant 
flteoeiirt  in  decreeing  an  ieaue;  for  if  that  were  ao,  the4nadn)]' 
waa  of  no  oonaequencey  and  uri^t  be  put  oat  of  the  caie*  He  stated,  that  in 
ike  pieaent  inatanoe  there  was  snffieient  evidence  to  justify  the  direction  of  the 
JBBiR,  potting  aside  altogether  the  testimony  of  Fmin.  Consequently  hie  de* 
positions  became  of  no  importance  ii^  the  cauae;  and  therefore  the  value  of  the 
daetum  in  die  insulated  portion  of  that  case,  which  bad  been  reported  £^  thia 
point,  was  very  considerably  diminisfaed,  standing  as  it  did^  not.  as  a  deciaion 
of  the  court,  but  a  mere  gratis  dictum  in  favour  of  a  point,  which  higher  a»* 
thoiity  than  his  own  had  not  i^roved.] 

Jervi$  replied^     At  the  dose  of  the  argument, 

Hie  court  intimated,  that  under  a  consciousness  of  the  prevailing  dsflferenee 
of  opinion  amongst  the  judges,  both  in  other  times  and  now,  it  would  be  fit 
that  the  court  diould  have  an  opportunity  of  conferring  together,  and  with 
Olber  judges. 

[The  Loitd  Chief  Baron  also  stated,  that  he  waa  desirous  of  sayings  that 
wimtever  might  be  the  ultimate  decision,  to  which  the  court  ahould  oome  in 
pring  judgment  in  this  ease,  all  the  authority -of  the  reportin  Wightwidti  of 
Jiarweod  t,  Sms,  was,  by  the  investigation  yfhkh  had  taken  phce  in  die 
course  of  the  present  discussion,  entirely  blown  away  aa  a  determinadotti 
and  consequent  that  it  now  stood  as  merely  a  gratis  Mctmnf-'VX  opinieii 
eKpressed  in  the  course  of  argument,  without  the  deliberate  consideradon 
necessary  to  make  it  a  binding  decision.} 

Cur*  ade»  eiift. 
-    The  court  now  delivered  judgment  seriatim* 

RiCHAKDS,  Lord  Chief  Baron, — ^The  quesdon  in  this  case  is,  whedier  Am 
evidence  which  was  received  on  the  trial  of  the  issue  at  Nisi  Prism  was  pvtf* 
perly  admitted.  The  evidence  offered  was  what  is  termed  evidence  of  repM^ 
tation. 

[His  lordship  stated  the  evidence  on*  whi<ih  the  question  arose,  the  objeo* 
don,  and  the  arcumstances  under  which  the  oljecdon  waa  oyerruled  by  the 
learned  judge.] 

We  have  looked  into  the  circumstances  of  die  case  in  Wightwick,  and  find 
diat  die  opinion  of  the  court  was  not  given  iudidally  on  thu  point  Indeed, 
the  quesdon  could  only  have  arisen  incidentally  diere,  as  die  real  subject-ma** 
ter  of  discussion  was  of  a  Tery  different  nature.  The  questions  before  the 
court  were,  whether  there  Was  a  modus  of  %d*  an  acre  payable  in  lieu  of  small 
dthes  ?  and  if  diere  were,  whether  that  modus  was  not  rank?  The  contest  waai 
whether  diere  ought  to  be  an  issue?  and  the  court  were  of  opinion  thatth^re* 
Was  so  much  evidence  given  in  the  whole  case  on  both  sides,  as  to  render  a 
further  inquiry  necessary. 

'  There  have  been  many  cases,  certainly,  wherein  this  sort  of  tesdmony  has 
been  received;  and  therefore  we  are  told  that  there  is  no  doubt  about  the 
admissibility  of  the  evidence  in  this  case;  but  that  by  no  means  follows.  I 
lim  certainly  not  aware,  I  confess,  of  there  being  the  authority  of  any  decided 
case  against  it,  but  I  am  quite  sure  that  there  have  been  many  within  my  own 
personal  experience,  in  which  such  evidence  has  been  withdrawn  on  an  ob- 
jection being  successfully  made  to  its  admission.  The  quesdon  is  dier^<Mre 
eertainly  one  not  widiout  considerable  doubt,  because  there  have  been  what 
may  be  called  practical  determinadons  both  ways.  There  have  been  long,  on 
the  contrary,  very  grave  and  serious  doubts  ^entertained  on  this  question  bv 
judges  in  former  dmes.  We  find  Ihem  eicpressed  in  the  books;  and,  oik- eon- 
"vising  about  this  very  case,  vrith  other  learned  persons,  I  find  that  thens 
taists  at  this  mdfment  very  great  doubt  on  this  point  whidi  has  beennow 
latraght  before  us  for  our  decision.  «    '  ^ 

On  die  whole,  the  opinion  which  I  ha^^  ultimately  formed  u^n  it  ia^  that 

ch^eviiBence  is  admissible.    If  it  were  not,  evidence  of  r^f^utatibn'must  cer- 
tainly 
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tainly  in  most  cases  be  necessarily  rejected,  on  the  grotxaA  Hf  UmA  pefibiijl 
making  declarations  respecting  it  being  generally  interested  in  the  subject,  '  If 
would  even  be  necessary  to  specify  in  that  case  upon  all  occasions  fh>m  whom 
the  witness  had  heard  the 'declarations,  that  it  might  be  shewn  whether  they 
were  or  were  not  interested  in  making  such  declarations.     That  again  would 
be,  in  by  far  the  greater  number  of  cases,  impossible,  as  the  names  of  peraomi 
who  have  long  ago  been  dead,  by  whom  declarations  respecting  partieulAr 
topics  of  common  repute  have  at  some  time  or  other  been  made,  are  mostly 
forgotten.     Nothing  is  more  common,  as  we  all  know,  than  to  remember  the 
substance  of  a  communication,  when  we  are  no  longer  able  to  recollect  ^Mk 
whom  we  received  the  information.     The  party  producing  evidence  of  re|>ti^ 
tation,  therefore,  is  not  driven  to  shew  that  the  persons  from  whom  Us  witneii 
derived  his  information  had  no  interest  in  the  subject  which  was  die  matter  oC 
reputation.     It  may  and  does  frequently  happen,  also,  that,  silch  reputatloii 
may  be  spokeh'to  by  persons  who  accidentally  heard  it,  and  wbo  were  straii^ets 
to  all  parties ;  and  if  there  were  no  Us  tnota  to  induce  eonfVvnfttioD  on  such 
topics,  evidence  of  the  declarations  of  such  persons  wMrid  be  vmdoubtedly 
admissible.    It  is  oflen  the  case,  that  persoiw  speak  of  matters  of  rumour 
^  with  as  thorough  a  belief  and  conviction  of  th^  truth,  as  of  the  sun  givit^ 
light  in  the  day ;  and  it  mostly  happens  that  such  generally  received  notions 
are  well  founded.    They  therefore  ought  not  to  be  shut  out  from  being  ad- 
mitted as  evidence ;  and  indeed,  to  a  certain  extent,  they  are  fV^uently  of 
great  weight  and  efiect  in  the  investigstion  of  the  truth  of  matters  m  dis« 
pute.    I  am  therefore  of  opinion,  that  such  evidence  ou£^t  not  to  beejccluded 
on  the  objection  of  there  being  an  interest  in  the  persons  through  whose  me^ 
dium  the  matter  of  reputation  has  been  obtained. 

That  is  my  view  of  this  questkm.  Persons  having  a  direct  interest  in  die 
result  are  certainly  not  proper  persons  to  produce  as  witnesses  on  a  trial,  be- 
cause they  might  speak  fidisdy,  from  interested  motives,  where  the  imme^ 
diate  consequence  must  afl^t  themselves,  and  yet  the  same  persmu,  wfaeD 
no  suit  might  be  in  contemplation,  having  no  imMediate  reason  for  ttimft^ 
presenting  the  fiict,  havifyg  no  interest  at  the  time  which  their  statement  souM 
promote  or  prejudice,  would  very  probably  tdithe  {daiki  trudi.  I^  m  a  case 
of  this  sort,  interest  m  the  persons  speaking  of  the  matter  m  question  were 
to  destroy  the  effect  of  what  they  asserted,  you  could  never  inquire  on  the 
spot  fbr  evidence  6f  reputation;  and  if  you  could  not  prodoce  it  from  tbenoe^ 
from  whence  could  it  be  produced  at  all  ?  Suppose  a  sttsoger  riioold  state  m 
a  witness,  that  he  had  long  ago  heard  in  the  vestry-room  a  conversatHMii  rth 
specting  the  origin  of  a  given  custom,  between  the  clergyman  and  seme  of  his 
parishioners,  wherein  the  parishioners,  some  of  whom  w^e  since  dead,  as* 
serted  the  ancient  existence  of  a  custom  which  it  was  the  interest  of  the  paiiA 
to  maintain,  a  parochial  modus,  for  instance,  and  that  the  origin  was  not  r^ 
membered  or  known  in  the  parish,  and  that  the  clergyman  did  not  Bsef 
any  thing  to  controvert  it,  surely  that  circumstance  would  be  admismble  evi* 
dence  to  prove  that  there  was  an  understanding  in  the  parish  that  such  a 
custom  existed;  and  if  such  evidence  were  to  be  rejected  because  the  wit* 
ness'  could  not  state  the  names  of  the  persons  who  made  the  assertion,  or  be-* 
cause  they  might  be  or  actually  were  interested  in  the  question,  there  could  be 
no 'evidence  of  general  reputation  given  in  any  case. 

Upon  due  consideration  of  all  the  consequences  likely  to  result  from  de* 
termming  this  point  either  one  way  or  the  other,  and  deferring  also  to  an 
intimation  of  the  opinion  of  persons  sitting  as  judges  in  this  court— ^nd  the 
case  inWightwick  certainly .  amounts  to  nothing  more — ^persons  consequendy 
in  the  habit  of  weighing  the  value  of  evidence,  and  determining  on  its  'ad- 
missibility, I  incline  to  think,  upon  the  whole,  that  my  brother  Gab,bow 
was  right  in  admitting  the  evidence,  notwithstanding  he  received  it  against  the 
opinion  which  he  himself  entertained  *  at  the  time  in  fiivour  of  the  objection 
taken  to  it  at  the  bar.  The  consequence  of  that  opinidn  is,  that  I  mMt  say 
that  there  is  no  reason  for  granting  a  new  trial  in  this  case. 

GftAHAX, 
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.    OmASAi^  Baioa^— This  is  undoubtedly  a  most  important  qiieBtion  wUdi  w^        IH^. 
tura  now  oalled  upon  to  determine:  and  it  is  one  which  is  constantly  recurring      kobelet 
ia  «U  tithe  causes  at  Nisi  Prnu;  it  therefore  loudly  calls  for  a  solemn  decision 
one  way  or  the  other. 

The  objection  appears  certainly  primd  facie  to  be  a  very  plausible  and  good 
defection*  but  when  well  considered  and  thoroughly  investigated,  as  it  has 
beien  in  the  course  of  the  argument  in  this  case,  it  must  be  seen  that  it  is  an 
invalid  objection. 

Evidence  of  reputation  is  in  its  nature  loose,  and  liable  to  error:  and  it  has 
been  occasionally  found  to  be,  in  particular  cases,  somewhat  unsatisfactory; 
but  it  is  nevertheless  evidence;  and  it  is  sometimes  of  the  utmost  importance 
to  parties,  for  it  is  often  the  sole  support  of  many  important  rights,  as  in  copy- 
bold  interests,  for  instance.  A  link  of  traditionary  evidence  is  sometimes 
capable  of  being  pursued  through  generations  of  persons  interested,  with  as- 
tonishing accuracy,  as  we  sometimes  see  in  questions  of  pedigree  and  legiti- 
lnacy,.and  more  especially  in  boundary  cases.  Indeed  it  would  not  be  totally 
inapplicable,  .on  this  point,  to  suggest,  that  some  of  the  most  sacred  and  im- 
portant truths  we  know — those  by  which  our  conduct  as  Chr»tians  should  be 
r^ulated — depend  materially  on  evidence  of  this  description,  and  are  derived 
to  us  from  tradition. 

The  main  qualification  which  is  necessary  to  evidence  of  reputation,  to  ren- 
der it  admissible,  is  the  absence  of  the  Us  mota.  The  distinction  between  such 
evidence  offered  ante,  and  post  litem  motom,  was  well  laid  down  and  marked 
out  in  the  Berkeley  Peerage  case  (1),  in  the  House  of  Lords.  Freed  froD» 
that  bias,  it  has  always  been  considered,  that  information  transmitted  from 
firther  to  son  was  admissible  evidence  on  certain  questions  in  courts  of  justice, 
leaving  the  value  of  it,  in  all  cases,  to  be  weighed  by  those  whose  province  it  is 
to  estimate  it. 

The  distinction  is  certainly  very  plain  and  dear,  between,  what  a. person 
may  happen  to  have  said  in  this  manner  as  to  a  particular  circumstance,  of 
the  truth  of  which  he  is,  in  common  with  many  others,  convinced,  and  in 
sp^akio^  of  which  he  can  have  no  view  to  his  own  interest,  as  the  relation 
oould  not  advance  or  injure  it,  and  what  he  would  say  if  examined  on  oath  in 
a  Court  of  Justice,  on  a  trial,  in  the  consequences  of  which  he  has  an  interest, 
as  to«a  fiict  within  his  own  knowledge,  and  the  truth  of  which  he  might  be 
disposed  to  conceal  or  pervert,  as  the  result  might  be  injurious  or  beneficial 
to.bim«  -  In  the  latter  case,  the  principle  of  exdusion  is  clear  and  universal, 
without  any  exertion;  but  if,  in  the  matter  of  evidence  of  reputation,  we  ex- 
dude  all  information  derived,  from  sources  where  an  interest  exists,  we  should 
lease- but  a  very  small  portioa  of  such  evidence  admissible  in  any  case. 

it  has  been  urged,  that  there  is  no  reason  why  what  has  been  said  by  a  man 
who  is  dead,  shaJl  be  received  as  evidence,  when  the  man  himsdf  could,  not 
have  been  examined  as  a  witness  to  the  fact  of  which  he  speaks,  if  he  had  been 
living.  The  reason,  in  truth,  is  still  the  absence  of  opportunity  and  motive  to 
consult  his  interest,  on  the  part  of  the  speaker,  at  the  time.  Whatever  secret 
wish  or  bias  a  man  may  have  in  the  matter  communicated,  there  is  no  excited 
intercBtfiaUed  forth  at  die  time  in  his  breast,  or  at  least  no  means  are  afibrded, 
of  prcMnoting,  or  danger  incurred  of  injuring,  any  interest  at  the  time,  nor  can 
any  such  be  the  necessary  result  of  a  communication  so  made,  whereas,  on  a 
trial,. in  itsdf  of  necessity  directly  affecting  his  interest,  there  is  a  double  ob«* 
jectipn  to. admitting  his  evidence,  in  the  concurrence  of  the  temptation  of  in- 
terest and, the  excitement  of  the  lis  mota. 

For  these,  reasons,  I,  for  one,  am  clearly  of  opinion .  that  this.  evi4enc^ 
was  admissible,  and  ought  not  to  have  been  rejected,  and  priocipally  bf^pa^e 
if  that  be. not  so,  all  traditional  evidence  rousi;  be  totally  dest;roy^d.  .  , .    , 

Wood,  Baron. — ^I  am  of  the  same  opinioD.    In  general»  jt,  is  a  clear,  pcin-  , 
dple,  that  hearsay  evidence  cannot  be  admitted.    Evidenq^  pf  rap^itajtip^  i^. ,  . 
mattors  of  custom  is,  however,  an  exception  to  that  general  ruk ;  ..buty^.  i^  Pf  ^^ 

(1)  4Campb.  401. 


Wji*_  «o-be  Medvtfcl,  it  miwl  be  timported  by  proof  of  Ae  ^dedfli«tioo»«t  Id  wfuk 
MMiiY  eitttom  having  beeo  ibacie  bmreany  suit  bas  been  instituted  in  respect  of  the 
wJm.  ciistk»n»  or  any  disputaer  e6nCrovcfsy  agitated  of  whieb  ^kA  custom  was  the 
subject ;  and  that  is  the  o^  restriction  imposed  on  the  adnussifaJUty  ^f  p^fA 
endence,  that  I  know  of.  llie  reason  of  that  restriction  is,  that  the  party  may 
etherise  have  the  particular  suit  in  view,  as  the  object  of  making  the  de- 
ekur&tidn  respecting  the  custom  on  which  the  right  about  to  be  litigated  may 
mainly  depend. 

It  must  also  be  remembered,  that  to  make  evidence  of  declarations^  respeet* 
ing  the  reputed  matter,  admissible,  it  must  further  be  proved  that  the  dedara- 
tions  establishing  die  reputation,  and  the  acts  done  in  consequence,  were  the 
result  of  a  received  reputation,  for  either,  standing  alone,  woidd  only  be  -hear- 
say evideacey  or  evidence  of  a  particular  fact:  and  the  principal  use  of  evi* 
-  d^ice  of  this  sort,  is  to  shew  that  the  act  done  or  declaration  made  was  net  a 
nbw  thought  adapted  to  serve  sonje  particular  occasion,  but  the  conseqiseftoe 
of  a  received  notion  of  the  existence  of  a  custom  requiring  the  performance  of 
the.  act,  and  accounting  for  or  explaining  it  by  sudi  dedaration. ;  Sack  evi- 
dence should  be  always  general;  and  as  it  is  in  all  cases,  when  resorted  toon 
Questions  of  custom,  used  merely  to  shew  that  such  a  custom,  in  fact,  existed^ 
and  from  a  period  beyond  legal  memory,  or  at  least  as  &ur  bask  as  living  me- 
mory goes,  it  has^ever  been  the  practice  to  inquire  whether  the  persons  from 
whose  dedaxations  the  witness  speaks  were  intercepted  or  not* 

I  am  therefore  of  opinion,  that  there  was  in  this  case  no  foundatioD  £Mrlhe 
ohyectien  which  has  been  taken  to  the  admission  of  the  evidence  given  on  the 
tml  of  this  isaue^  notwitfastBading  it  sppeavedf  m  point  ilf  £Mt,  Stat  the  per- 
sons who  made  the  dedarations  on  which  the  evidence  of  reputation  was 
founded,  were  interest  in  the  subject-matter,  and  that  those  dedarations 
were  calculated  to  support  their  interest. 

Gakhow,  Baron. — When  this  objection  was  taken  on  the  trial  of  the  cause 
before  me  at  Nisi  Friiu,  my  impression  certainly  was,  that  it  ought  to  ^pajittS; 
and  accordingly,  I  should  certainly  have  rejected  the  evidence,  but  forVie 
authmily  of  me  case  of  Harwaod  v.  Sims^  which  was  dted  upon  that  0091- 
-sioB.  As  it  has  turned  out,  it  was  better  that  I  should  have  rec^ved  the 
evidence,  otherwise  there  must  have  been  a  new  trial. 

My  c^nion  on  this  question  cannot  now  be  of  any  importance  in  the  pte* 
sent  case,  because  the  majority  of  the  court  have  already  detepnined  th^ 
question;  and  even  as  opposed  to  that  of  any  other  member  of  the  court,  J 
should  hold  my  own  opinion  as  nothing.  We  had  discussed  this  point  atnongst 
oursdves,  in  order  that  an  unanimity  of  opinion  might,  if  possible,  be  we 
result;  and  I  have  certainly  been  very  much  struck  with  the  arguments  and 
able  reasoning  of  the  rest  of  the  court — so  much  so,  that  I  do  not  desire  that 
this  may  not  be  considered  as  an  unanimous  judgment.  It  sometimes  hagpeiu^ 
that  when  our  judgment  yields,  our  minds  continue  to  be  somewhat  obsti* 
aate  in  refusinff  to  part  with  first  impressions.  The  difficulty  which  I  on^iin- 
aUy  had,  I  fed,  stiU  continues  to  disturb  my  entire  acquiescence,  although  if, 
on  any  future  occasion,  I  should  be  called  on  to  rule  this  same  point  judidaQy, 
that  feeling  will  have  no  influence,  however  much  and  fordbly  early  habits, 
and  an  apprehension  of  the  uncertainties  attending  the  effi>rts  of  human 
memory,  rdying  on  recollection  in  respect  of  hearsay  of  every  descnption, 
whether  there  should  exist  a  pending  litigation  or  not,  may  have  impressed 
my  mind  with  a  dread  of  the  danger  of  receiving  such  testimony.  At  aB 
eventp^  be  one's  private  opinion  what  it  may,  the  doubts  which  I  may  have  ei^ 
trrtained  must  give  way  to  the  judgment  of  the  court;  and  it  will  heoesaarily 
fb&owi  that  this  application  must  be  refused. 

Rule 

(1)  See  Dmiei  ▼.  MoaUy,  poti,  E.  18^ 
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Muier,  ClBTk,  r.  MUner.    [7  Moore,  887.]  NavA5th. 

*^|^riIS  was  an'action  of  debt  on  the  statute  2  &  S  Edward  6,  c,  1.^,  for  not  ^JjJ^^^ 
■■-    setting  out  the  tithes  of  turnips  and  potatoes;  and  in  the  last  Easter  Ledal  jury 
Term,  the  defendant  had  obtained  a  rule  for  judgment  as  in  case  of  a  non-  cauta  for  not 
wiit,  whidi  was  discharged  on  the  usual  terms  of  a  peremptory  undertaking  to  setting  out 
try  at  the  next  assizes.     The  venue  was  laid  at  Chester;  and  on  the  cause,  ^**^  ^^^^* 
for  which  a  special  jury  had  been  appointed,  coming  on  to  be  tried  there,  at  xm^mdjuSt- 
the  last  assizes,  one  only  of  the  special  jurors  was  in  attendance,  who  was  ingtotryttthe 
•worn  accordingly.     A  tales  was  tlien  prayed,  and  four  of  the  talesmen  also  next  asusei, 
•worn;  when  it  was  objected  for  the  plaintiff,  that  he  was  not,  under  the  cir-  *J«  *'^"!°2f?  . 
cumstance^  bound  to  proceed  V  and  his  counsel  declined  to  do  sok  roiTrMMdcn 

Mr.  Seijt.  HuUock^  on  a  former  day  in  this  term,  again  obtained  a  ruki  to  be  a  raf- 
cafling  on  the  plaintiff  to  shew  cause  why  a  like  judgment  should  not  be  en-  fident  reaion 
tered  up  as  in  case  of  a  nonsuit.  ^*"*^**?^ 

Mr.  Serjt.  Taddy  now  shewed  cause,  and 'submitted,  that  in  an  action  of  JJJ*^*  j. 

this  nature,  where  the  question  was,  whether  certain  lands  could  be  considered  though  a  tales 

as  barren  ground  within  the  statute  of  Edw.  6,  and  in  which  the  right  of  the  had  been  pray- 

plaintiff^  as  vicar,  was  also  disputed;  the  absence  of  eleven  special  jurors  was  ^*  ^^^  P"^  ^^ 

a  sufHcient  reason  for  his  declining  to  try  the  cause.'  *!11*^**"*5'*a. 

r\    \_»      m    '  -.  ^»°  •'  ii»  1  -  sworn ;  and  tne 

Un  his  onermg  to  give  a  fresh  peremptory  undertaking  to  try  at  the  next  court  ^Uscfaarged 

asaixesy  the  court  ordered  the  rule  to  be  DiacfcAfwai      •"^*  for  judg- 

^^'^^CmBxf^mU       mentasia  case 

of  a  noDsuiti  on  the  plaintiff's  giving  a  fresh  peremptory  nndtttaUng  to  try  at  the  emnng  assises. 

H.  8  &  4  Geo.  4.  1838.    C.  B.  18<es. 

BaU,  Clerk,  r.  Hodgetts,    [7  Mooie,  602.]    1  Bingh.  18^  ^'^  "<»• 

^yHIS  was  an  action  of  debt,  founded  on  the  statute  g  &  3  Edward  6,  ^^^^^^[^ 
^   "*  c;  IS,  and  brought  by  the  plaintiff,  as  rector  of  Wythyham,  in  Sussex,  guea^writofin- 
against  the  defendant,  for  not  setting  out  tithes.     The  declaration  contained  quiry  ornot,  in 
three  counts;  first,  for  the  treble  value  of  com,  grain,  hay,  hops,  and  beans,  an  action  of  debt, 
not  set  out  by  the  defendant ;  secondly,  for  tithes  bargained  and  sold'  by  the  founded  on  Ae 
plaintiff  to  the  defendant ;  and  lastly,  on  an  accoilnt  stated.    The  defendant  ^^^^n^  ^  q. 
naving  suffered  judgment  by  default,  a  writ  of  inquiry  was*  issued  to  assess  the  13^  brought  to 
damages  in  the  common  form,  and  the  sheriff  returned,  that  the  jury  had  found  recover  the  tre« 
under  the  inquisition  taken  thereon,  that  the  plaintiff  had  sustained  damages  to  ^J*  ^|"*  ?' 
Ae  amount  of  26/.  4s,  9rf.  being  treble  the  amount  of  the  value  of  the  tithes  of  ^^^  ^  luch 
eom,  grain,  hay,  hops,  and  beans,  such  amount  of  treble  value  being  17/.  4«.  9(/.,  an  action,  the 
and  the  sum  ofdl.  being  the  single  amount  of  the  value  of  the  other  tithes  due  declaration  oon- 
and  payable  to  the  plaintiff  from  the  defendant  in  the  said  writ  also  named.       ?*"**  ^  "*"?* 

Mr.  Serjeant  D'Oyley,  on  a  former  day  in  this  term  obtained  a  rule,  calling  and*oUicr  oJunto 
on  the  defendant  to  shew  cause  why  the  return  of  this  inquisition  should  not  for  tithes  bar- 
be  amended  by  the  insertion  of  nominal  damages,  arid  why  costs  de  incremento  gained  and  sc^d, 
should  not  be  added  thereon  by  the  prothonotary,  he  having  refused  to  allow  the  *»*  ^  •»  »«- 
plaintiff  any  costs  on  taxation,  as  the  jury  had  omitted  to  find  any  under  the  ^^^j^^^^defend- 
mquisition.     The  learned  serjeant  relied  on  the  cases  of  Wardv,  iS'nell(i)f  ant  suffered 
and  Arden  v.  Cdnnell{i)^  in  the  former  of  which,  which  was  an  action  for  a  judgment  by  de- 
penalty  on  the  habeas  corpus  act,  the  jury  having  omitted  to  give  costs,  which  ^^*»  and  the 
they  ought  to  have  done  in  an  action  where  costs  are  recoverable  at  law  (and  |JJ^^  a»«i5 
which  they  clearly'  are  in  the  present  case  under  the  statute  8  &  9  WOliam  ^^  pudntiff's 

d,  damages  at 
171  it.  9d,  on  the  fisit  count,  for  the  treble  ^hie,  and  i^llbti^  singh  lalae  on  'iUte  olEcr  counts,  but  omitted  to 
4nd  eqsti,  file  couK  oateed  the  return  of  the  inquisition  to  be  amended,  by  the  insertion  of  nominal  damages  as  to 
the  last  counts,  on  which  costs  de  incretnenU  might  be  added : — and  it  seems,  that  the  statute  8  &  9  William  3, 
c  11.  s.  a,  which  gives  the  plaintHTdis  costfi  1tt'a!l  actions  of  debt*^  not  setting  forth  tithes,  where  the  damage 
fi>und  by  the  jury  should  not  exceed  twenty  nobles,  is  confined  to  cases  where  a  plaintiff  obtains  judgment 
alter  plea  pleaded,  or  demurrer  joined,  and  dg^  not  apply  to  a  ctfse  where  a  defendant  sufos  judgment  by 
defiralt  ■  '  ^^ ' " 

(1)  1  Hen.  Bl.  10.  (3)  5  Bam.  and  Aid.  SSS. 
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181^3.       ^>  ^*  I^»  B*  ^(0>   ^^^   found  a  verdict  for  the  penalty  merdy,   without 
BALE  damages  or  costs  :  the  court  lAade  a  rule  absolute  £ox  the  prothonotary  to  tas: 

9.  the  plaintiff  his  costs,  and  that  the  associate  should  indorse  them  on  the 

HODGETTs.  ^  postctt  /  and  in  the  late  case  of  Arden  v.  Connelly  from  which  it  seems  that  a 
writ  of  inquiry  i^  necessary  in  an  action  of  debt  for  use  and  occupation  afler 
judgment  by  default,  before  signing  final  judgment ;  Mr.  Justice  Hol&otd 
expressly  said,  "  that  in  actions  on  the  statute  of  Edward  6,  for  not  setting 
out  tithes,  there  must  be  a  writ  of  inquiry  to  ascertain  tlie  value  of  the  tithe.** 
Here,  therefore,  the  writ  of  inquiry  was  not  only  properly  sped  out  by  the 
plaintiff,  but  the  return  to  the  inquisition  may  be  amended  by  the  courts  by 
the  insertion  of  nominal  damages,  as  prayed  for,  with  regard  to  the  allowance  of 
costs. 

Mr.  Serjeant  Lanes  now  shewed  cause.  It  is  a  general  rule,  that  in  actions 
of  debt,  where  the  defendant  suffers  judgment  by  de&ult,  the  plaintiff  is  en- 
tided  to  final  judgment,  without  executing  a  writ  of  inquiry  (2) ;  and  although 
Mr.  Justice  Holrotd  has  declared  it  to  be  necessary  in  a  case  of  this  descrip- 
tion, yet  there  is  no  authority  for  that  dictum;  nor  does  it  appear  to  be  well 
founded  either  in  law  or  on  principle.  The  only  object  of  issuing  a  writ  of 
inquiry  is,  to  enable  the  court  to  ascertain  the  damages  the  plaintiff  may  have 
sustained  ;  and  it  is  quite  clear  that  if  he  consent,  such  damages  may  be  as- 
sessed without  any  inquiry.  Supposing  it,  however,  to  have  been  necessary  in 
this  case,  still  it  appears  that  the  writ  was  issued  in  the  common  form ;  whereas, 
with  a  view  to  costs,  it  should  have  been  confined  to  the  amount  of  the  single 
value  of  tithes  only,  and  for  which  purpose  alone  the  jury  should  have  been 
summoned}  and  not  to  inquire  the  plaintiff's  damages  generally.  If,  therefore, 
the  writ  had'  been  properly  issued  in  the  first  instance,  the  inquisition  would 
have  been  framed  accordingly.  But  even  if  the  writ  can  be  considered  as  suffi- 
cient, the  inquisition  taken  under  it  cannot  be  amended,  as  the  court  cannot 
grant  any  thing  beyond  the  finding  of  the  jury,  nor  carry  their  verdict  further 
than  it  has  already  gone ;  and  more  particularly  so,  as  it  was  founded  on  a 
wrong  writ  in  the  first  instance.  So  the  jury  alone  could  find  nominal  dama- 
ges, as  it  was  expressly  within  their  province  to  do  so ;  and  as  the  proceedings 
took  place  before  the  sheriff  on  oath,  the  omission  of  such  damages  and  costs 
cannot  be  considered  a  misprision  of  the  under-sheriff  or  his  clerk,  or  which  the 
court  can  now  rectify,  as  they  have  no  jurisdiction  to  add  anything  to  the 
express  finding  of  a  jury.  In  Barnard  v.  Moss^p),  which  was  an  action  of 
debt  for  not  setting  out  tithes,  and  the  dedaration  contained  a  count  for  the 
single  value,  and  after  a  demurrer  to  the.  declaration,  the  parties  submitted  to 
arbitration,  and  the  arbitrator  awarded  the  single  value  to  be  less  than  twenty 
nobles  (6/.  IZs.  4 J.)  viz.  6/.  Is.  6 J.,  and  awarded  treble  that  sum  to  the 
plaintiff,  viz.  19/.  %s.  6  J.,  the  court  held  that  the  plaintiff  was  not  entitled  to 
costs  on  the  counts  for  the  penalty,  under  the  statute  8  &  9  William  3,  c.  11» 
s.  3,  the  value  not  having  been  found  by  a  jury,  but  allowed  him  to  have  them 
taxed  on  the  coimt  for  the  single  value.  So  here,  the  defendant  having  suf- 
fered judgment  by  default,  and  the  damages  having  been  assessed  under  a  writ 
of  inquiry,  (even  supposing  it  to  have  been  regularly  issued),  the  plaintiff  could 
not  be  entitled  to  costs  under  the  first  count,  as  they  have  not  been  found  by  a 
jury  after  plea  pleaded  or  demurrer  joined.  Besides,  they  have  not  found  the 
single  value  to  amount  to  less  than  twenty  nobles;  and  have  altogether 
omitted  to  find  any  costs.  The  case  of  Ward  v.  Snell^  is  distinguishable  fi^m 
the  present ;  as  there  the  jury  ought  to  have  found  costs  ex  officio^  as  the 
penalty  accrued   to   the  party  grieved,    before  action  brought,  who  havinff 

recovered 

(1)  By  which  it  is  enacted,  that  **  in  all  come  nonsuit  or  suflfer  a  disoontinuanae;  or  m 

actions  of  debt  upon  the  statute  for  not  setting  verdict  shall  pass  against  him,  the  defiendant 

forth  tithes,  wherein  the  single  value  found  by  shall  recover  his  costs,  and  have  ezecntion  te 

the  jury  shall  not  exceed  the.sum  of  twenty  the  same  by  capiat  ad  tatisfaeUndvmf  fieri 

nobles,  the  plaintiff  obtaining  judgment,  or  any  faekuj  ot  elegit" 

award  of  execution  aitar  plea  pleaded,  or  de-  (2)  See  Taylor  v.  Capper^  14  ^ast,  441L 

murrer  joined  therein,  shall  likewise  recover  (S)  1  Hen.  Bla.  107;  i^nls,  p.  857. 

hU  costo  of  suit:  and  if  the  plaiatiff  shidl  bt-  .      . 
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feeor^red  a^debt,  was  entitled  to  the  costs  atteDding  such  recovery ;  and  the 
court  ordered  the  costs  to  be  taxed,  and  indorsed  on  the  postea^  by  virtue  of 
the  authority  inherent  in  them.  There,  too,  the  plaintiff  was  entitled  to 
damages  for  the  detention  of  the  penalty ;  whilst,  here,  the  writ  was  impro- 
perly executed.  Even  supposing  the  return  to  the  inquisition  may  be  amended, 
so  as  to  entitle  the  plaintiff  to  costs  de  incremento^  the  question  is,  to  what 
extent  they  are  to  be  allowed.  It  is  quite  clear  that  he  cannot  be  entitled  to 
an3r  on  the  first  count  of  the  declaration  under  the  statute  8  &  9  William  3, 
c.  II,  sec.  3,  a^  no  plea  had  been  pleaded,  or  demurrer  joined,  to  which  cases 
alone  that  statute  is  confined.  So  the  statute  2  &  3  Edward  6,  c.  13, 
created  a  pensdty  only,  and  the  costs  for  subtraction  of  tithes  were  formerly  to 
be  recovered  by  proceeding  in  an  ecclesiastical  court.  The  statute  of  William, 
however,  has  now  settled  how-  far  a  plaintiff  shall  be  entitled  to  costs,  viz. 
where  the  sin^e  value  found  by  the  jury  should  not  exceed  twenty  nobles,  or 
when  the  defendant  should  have  pleaded,  or  joined  in  demurrer,  neither  of  which 
has  been  done  in  the  present  instance  ;  and  consequently  there  is  no  ground 
whatever  for  the  plaintiff's  application. 

Mr.  Serjeant  D^Oyley,  in  support  of  the  rule,  submitted,  in  the  first  place, 
that  a  writ  of  inquiry  waa  absolutely  necessary ;  and  that  it  had  been  properly 
issued  in  the  common  form.  The  damages  were  laid  in  the  declaration  at 
SOO/.,  and  the  treble  damages  would  consequently  an^ount  to  600/.  Whether 
a  writ  of  inqniry  be  necessary  or  not,  depends  on  the  subject-matter,  and  not 
the  form  of  the  action  ;  and  it  ought  always  to  issue  when  the  precise  sum  due 
cannot  be  collected  from  the  declaration,  or  the  amount  of  the  damages  cannot 
be  assessed  by  the  court.  In  Brace  v.  Rawlins^  Lord  Chief  Justice  Wilmot  is 
repqrted  to  have  said,  that(l)  "  a  writ  of  inquiry  is  an  inquest  of  office,  to 
inform  the  conscience  of  the  court,  who,  if  they  please,  may  themselves  assess 
the  damages."  A  Ad  in  Holdipp  v.  Otway{%\  it  was  held,  that  upon  a  judg<^ 
ment  in  debt  by  de&ult  or  confession,  the  court  might  tax  the  damages  for  the 
detention  of  the  debt,  as  well  as  the  costs  of  suit,  if  the  plaintiff  would  assent 
to  it ;  but  that  if  the  plaintiff  would  not  assent,  he  should  have  a  writ  of 
inqniry  if  he  would,  but  that  it  was  in  the  election  of  the  plaintiff  and  not  of 
the  defendant.  The  case  was  recognised  and  adopted  by  Mr.  J  ustice  Lawrence 
in  Blackmcre  v.  Flemyng{S),  where  the  defendant  suffered  judgment  by 
default  in  an  action  of  debt  on  a  judgment ;  that  learned  judge  said,  that  "  it 
was  in  the  election  of  the  plaintiff  to  have  a  writ  of  inquiry ;"  and  added, 
**  that  by  his  having  sued  out  such  a  writ,  he  had  made  his  election."  In  the 
year-book  (4),  it  appears  that  an  action  of  debt  was  brought  for  twenty  quar- 
ters of  wheat,  to  the  value  of  five  marks,  and  the  plaintiff  prayed  his  damages 
to  be  assessed  by  the  court ;  but  Bryan  said,  "  in  this  case  it  is  necessary  to 
have  a  writ  of  inquiry,  as  the  corn  might  be  of  more  value  at  the  time  of  the 
conti'act  than  now ;"  and  it  was  accordingly  adjudged  to  inquire  of  the  value  of 
the  wheat.  Here,  however,  it  has  been  said,  that  there  is  no  specific  finding 
of  the  single  value  by  the  jury ;  but  they  have  expressly  found  that  the  amount 
of  the  treble  value  was  17/.  4fS,  9(2.,  which,  ex  vi  termini^  must  include  the 
amount  of  the  single  value,  viz.  51.  14$.  lid.,  and  as  such  single  value  must 
have  been  determined  by  them  before  the  treble  was  ascertained,  they  could 
not  have  found  in  more  express  terms  than  they  did :  and  it  consequently  falls 
within  the  statute  of  William,  as  being  under  the  sum  of  twenty  nobles.  With 
respect  to  the  objection,  that  the  plaintiff  could  not  be  entitled  to  costs  under 
the  ih-st  count  of  the  declaration,  as  that  statute  applies  only  to  cases  where 
judgment  is  obtained  after  plea  pleaded,  or  demurrer  joined ;  yet  the  meaning 
of  the  statute  must  be  attended  to,  and  it  must  receive  a  liberal  construction  ; 
and  the  court  are  not  to  be  tied  down  by  the  strict  words  of  it,  but  look  at  the 
general  intent  of  the  legislature  when  it  was  framed.  And  in  JVard  v.  Snellt 
Lord  LouoHBO&ouoH  said (5),  "  the  statute  of  Gloucester  is  a  remedial  act, 

and 

(1)  3  Wllj.  62.  ^    (4)  11  Hch.  7,  5,  b. 

(2)  2  Saund.  107.  (5)  1  Hen.  Bla.  isr" 
(S)  7  Term  Rep.  447. 
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IB23,  and  ought  to  have  a  fovourahle  interpretation."  If  that  atajtute  .oi^g^t  to  be 
BALE  construed  liberally,  the  statute  of  William  certainly  requires  a  more  faviMurable 
construction ;  as  it  was  not  only  remedial,  but  its  express  object  was  to  give  a 
plaintiff  costs  in  a  case  of  this  description,  wbere  the  amount  of  tithes  subtracted 
might  be  small,  in  order  that  he  might  not  be  a  loser  by  bringing  the  action ; 
and  as  previously  to  that  statute  he  had  no  remedy  to  recover  such  cost3.  la^ 
then,  the  plaintiff  entitled  to  costs  according  to  the  words  of  the  statute,  either 
in  fact  or  at  law  ?  At  all  events,  he  ought  to  stand  in  pari  materid  with  the 
defendant  as  far  as  regards  costs  ;  and  with  respect  to  the  latter,  it  is  provided 
that  he  shall  recover  his  costs,  and  take  out  execution  for  them,  if  the  plainti£P 
should  suffer  a  discontinuance ;  in  which  case,  the  probability  is,  that  there 
would  be  no  plea  or  demurrer.  A  fortiori  therefore,  the  defendant  would  be 
bound  to  pay  costs  to  the  plaintiff,  when  he  suffers  judgment  by  default,  as  he 
thereby  confesses  his  liability  to  pay,  and  that  he  has  no  defence  to  the  action. 
— With  respect  to  the  objection,  that  as  the  finding  of  the  jury  has  been  imper- 
fect with  respect  to  the  costs,  all  the  authorities  and  text  writers  concur  in 
stating,  that  it  is  the  peculiar  province  of  the  court  to  assess  them^  and  not  of 
the  jury.  In  Blackstone's  Commentaries  (1)  it  is  said,  that  "  although  the 
common  law  did  not  allo\>ir  any  costs,  yet  they  were  in  reality  always  xionaideredi 
and  included  in  the  quantum  of  damages  in  su6h  actions  where  damages  were 
given ;  and  that  even  now,  costs  for  the  plaintiff  are  always  entered  on  the 
roll  as  increase  of  damages  by  the  court."  So  in  Gilbert's  Histocy  of  the 
Common  Pleas,  it  appears  (2),  that  justices  in  eyre  were,  wont,  betbre  the  statute 
of  Gloucester,  to  give  the  plaintiff  costs  in  the  gross,  and  unblended  with  $be 
damages,  which  prevailed  till  the  introduction  of  justices  at  Nisi  Fru^.Mui 
assize,  that  there  might  be  the  same  imiform  law ;  then  it  became  necessary  thai 
costs  should  be  taxed  by  the  court  above,  and  not  at  the  assizes."  And  ia 
Bacon's  Abridgment,  after  citing  the  statute  of  Gloucester,  it  is  8aid(d)v  V  Thia 
was  'the  original  of  costs  de  incremento ;  for  when  the  damages  were  ibuod  bjr 
the  jury,  the  judges  held  themselves  obliged  to  tax  the  moderate  fees  of  coanael 
and  attornies  that  attended  the  cause."  In  Greene  v.  Cole{4)  it  is  8aid» .  that 
^  if  a  jury  give  costs  where  none  are  recoverable,  the  court,  ex  qfficiQ,  oug^ 
to  give  judgment,  nullo  habito  respeciu  to  such  costs,  when  it  appears  judicially 
that  the  plaintiff  is  not  entitled  to  them."  And  in  Hullock  on  Cost8(S)  ^ia 
laid  down  as  a  rule,  that  "  the  jury  ought,  ex  officio^  to  give  costs  m  an  ac* 
tion  in  which  costs  are  recoverable  by  law ;  but  that,  if  they  omit  or  refuse  to 
do  so,  the  court  will,  on  motion,  order  costs  to  be  taxed,  and  indorsed  on  the 
postea"  The  case  of  Ward  t.  Snell  is  a  direct  authority  in  support  of  that 
position.  Here,  therefore,  the  defendant  having  allowed  judgment  to  go  by 
default,  has  admitted  the  whole  of  the  plaintiff's  cause  of  action ;  and  as  tfaie 
jury  have  found  the  value  of  the  single  tithes  by  having  ascertained  the  amouikt 
of  the  treble,  the  plaintiff  is  entitled  to  his  costs  under  the  first  count  of  the 
declaration,  and  the  court  will  order  them  to  be  allowed  and  taxed  as  a  matter 
of  course. 

Lord  Chief  Justice  Dallas. — Wiiether  a  writ  of  inquiry  was  necessary  or 
not  in  this  case,  it  was  clearly  at  the  option  of  the  plaintiff  to  cause  it  to  be 
issued  or  not.  There  can  be  no  doubt  but  that  the  jury  have  sufficiently  found 
the  single  value  of  the  tithes,  by  the  express  terms  of  their  verdict,  by  having 
ascertained  the  amount  of  the  treble  value  ;  and  there  can  be  as  little  doubt» 
supposing  the  plaintiff  to  be  entitled  to  costs,  that  if  the  jury  omit  or  refuae  to 
find  them,  when  it  is  their  duty  to  do  so,  the  court  may  order  them  to  be 
taxed  and  indorsed  on  the  postea  :  and  the  case  of  Ward  v.  Snell  is  an  expresa 
authority  as  to  this  point. — ^The  only  remaining  question  for  consideratioD» 
then  is,  as  to  the  construction  to  be  put  on  the  terms  and  language  of  the 
third  section  of  the  statute  8  &  9  William  3,  c.  11 ;  what  the  l^slalnre 
have  there  said,  and  the  operation  they  intended  it  to  have  with  respect  to 

COBtf* 

(1)  VoL  S,  399.  (4)  9  Saiind.  257. 

(2)  206.  (5)  Vol.  2,  65U 
(S)  Bac  Abr.  tit  Costs,  (A). 
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tottir.  We  are  not  to  look  at  the  Rense  of  the  proviso  or  enactment ;  for  if  it 
be  couched  in  plain  terms,  and  furnishes  a  direct  and  clear  rule  under  which 
the  cotti^  can  act,  it  is  immaterial  to  consider  as  to  the  reason  of  the  thing, 
except  with  a  view  to  legislative  correction.  The  words  of  the  statute  are, 
that  '*  in  all  actions  of  deht  upon  the  statute  for  hot  setting  forth  tithes, 
wherein  the  single  value  or  damage  found  by  the  jury  shall  not  exceed  the 
sum  of  twenty  nobles,  the  plaintiff  obtaining  judgment,  or  any  award  of  exe- 
cution after  plea  pleaded,  or  demurrer  joined  therein,  shall  likewise  recover 
his  costs  of  suit." — A  plaintiff  not  being  previously  entitled  to  costs  at  the 
common  law,  the  statute  was  passed  for  the  express  purpose  of  enabling  him 
to  recover  them  in  a  case  of  this  description;  and  the  only  question  is,  whether 
that  provision  applies  to  any  other  cause  than  a  judgment  or  execution  after 
plea  pleaded,  or  demurrer  joined.  It  is  quite  clear,  that  this  is  neither  the 
one  nc/t  the  other,  as  the  defendant  suffered  judgment  to  go  by  default.  It 
baa  been  said,  however,  and  perhaps  justly,  that  if  the  legislature  intended  that 
the  plaintiff  should  recover  costs  from  the  defendant,  if  he  resisted  the  demand, 
on  die  supposition  that  he  had  a  good  defence  either  in  fact  or  in  law,  in 
which  cases  he  might  have  pleaded  or  demurred ;  a  fortiori,  he  ought  to  pay 
such  costs  where  he  admits  himself  to  be  clearly  in  tlie  wrong,  by  suffering 
jtt^ment  by  default.  And  this  argument  might  have  great  weight,  if  the 
statute  had  not  laid  down  a  dear  rule,  or  there  was,  any  ambiguity  in  the 
woids  of  it ;  but  if  it  be  clear  and  express  in  terms,  such  reasoning  ought  not 
to  prevail.  Still,  however,  on  the  other  hand,  it  may  be  said,  that  a  defendant 
wko  resists  in  such  a  case,  without  a  sufficient  reason,  occasions  considerable 
expense  to  the  plaintiff;  but  by  his  allowing  judgment  to  go  by  default,  he 
reneves  the  latter  from  the  greater  part  of  his  difficulty,  as  well  as  the  expense 
or  delay  attendant  on  a  trial  or  demurrer.  Thb  line  of  reasoning  might  have 
beeti  adopted  by  the  legislature  when  the  statute  was  passed,  and  which  might 
have  induced  them  to  make  the  distinction  in  this  respect.  The  present  ques- 
tion, however,  resolves  itself  into  another  point,  independently  of  the  statute, 
vife.  whether  the  court  can,  under  the  circumstances,  order  nominal  damages 
to  "be  inserted  in  the  return  of  the  inquisition,  so  as  to  allow  the  plaintiff  costs 
of  increase.  And  h  is  quite  clear,  that  where  a  party  is  lawfully  entitled  to 
costs,  and  which  have  been  omitted  to  be  found  by  the  jury,  we  are  authorised 
in  sa  doing.  It  is,  therefore,  unnecessary  to  decide  whether  the  plaintiff  was 
entitled  to  them  under  the  statute  or  not,  as  it  will  answer  his  purpose  to  allow 
the  aihendment  as  prayed  for,  without  reference  to  the  first  count,  as  by  allow- 
ing- the  amendment  as  prayed  for,  costs  de  incremento  may  be  taxed,  as  being 
appliteble  to  the  two  last  counts  of  the  declaration. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  had  at  first  entertained  a 
doubt  whether  the  court  could  supply  the  omission  of  the  jury  to  find  costs  on 
the  inquisition ;  but  the  case  of  Ward  v.  Snell  is  decisive  to  shew  that  we 
may  do  so;  for  if  the  jury  even  refuse  to  find  costs,  we  may,  where  the 
plaintiff  is  entitled  to  them«  order  such  an  entry  to  be  made  on  the  postea,  as 
IS  usual  to  authorise  the  allowance,  of  costs.  The  main  question,  however,  is, 
wbetber  the  plaintiff  is  entitled  to  costs  on  the  first  count  of  the  declaration, 
under  the  statute  8  Sc  9  William  8,  c.  11,  s.  3  ;  and  I  am  strongly  inclined 
to  think,  that  under  the  circumstances  of  this  case,  he  is  not.  At  the  common 
law,  it  is  quite  clear  that  the  plaintiff  was  not  entitled  to  costs  in  an  action  for 
di^  treble  value  of  tithes ;  nor  did  it  fall  within  the  statute  of  Gloucester.  To 
remedy  Chis  hard^ip,  the  statute  of  William  was  passed,  by  which  the  legisla- 
tofe'coilferred  the  right,  when  the  plaintiff  obtained  judgment  after  plea  pleaded, 
or  d^Qourrer  joined,  in  all  cases  where  the  single  vdue  or  damage  found  by  the 
jury  should  not  exceed  twenty  nobles.  But  the  statute  is  altogether  silent  as 
to  the  case  of  a  judgment  by  default.  It  is  to  be  supposed  that  the  legislature 
did  not  know  the  distinction  between  a  judgment  by  default,  and  a  judgment 
after  verdict  or  demurrer ;  and  more  particularly  so,  when  the  costs  were  the 
immediate  object  of  their  inquiry  7  The  costs  attending  a  writ  of  inquiry  are 
by  no  means  so  expensive  as  those  where  a  cause  is  taken  down  to  trial,  or 
the  pleadings  are  drawn  of't  at  length,  before  the  case  is  ripe  for  argument. 

The 


^094  TITHfe  CASES. 

The  statute,  therefore,  appears  to  me  to  be  confined' to  cases  where  ihe  fntf 
has  pleaded  or  demurred;  and  that  it  is  not  to  be  rendered  inoperative  by  die 
omission  of  other  words. 

Mr.  Justice  Burrouoh. — I  am  inclined  to  thiiik  that  the  legislature  might 
have  taken  it  for  granted,  that  the  plaintiff  was  entitled  to  costs  where  the  4e» 
fendant  suffered  judgment  by  default,  and  that  they  would  f9Uow  as  a  matter 
of  course.  I  should,  therefore,  wish  to  see  whether  there  Have  been  any  de- 
cisions on  this  statute,  before  I  give  an  opinion  on  this  point.  But  that  is  im- 
material: as,  evenif  the  jury  had  found  costs,  it  would  have  been  mere  mat- 
ter of  form ;  and  the  court  are  empowered  to  order  an  entry  to  be  made  on 
the  postea  to  authorise  their  allowance  in  all  cases  where  the  plaintiff  is  enti- 
tled to  them  by  law,  or  where  the  jury  ought,  ex  officio,  to  find  them.  The 
rule,  therefore,  for  the  insertion  of  nominsd  damages  on  tlie  return  of  the  in- 
quisition as  to  the  last  counts  of  the  declaration,  on  which  costs  de  incremento 
may  be  added,  must  be  made  Absolute  (1). 

(1)  See  Brill  v.  NeeUy  1  Chit  Rep.  627.     Dunn  ▼.  Crump,  7  Moore,  p.  1^7. 


By  an  inclosure 


H.3&4Geo.4.  1823.    B.  R. 
J^ewUng  v.  Pearce,    [2  Dowl.  &  RyK  607.]     1  Barnew,  &  C.  437. 

^I'SeS'*^  "OEPLEVIN  for  goods  and  chattels  of  the  plaintiff,  distrained  by  the  de- 
payable  in^-  fendant  on  9 tli  October,   1821,  for  corn-rents  claimed  to  be  due  from 

spect  of  certain  Lady-day  1815  to  Lady-day  1819,  under  the  Barrington  Inclosure  Act,  36 
oldinclosures  Geo.  3.  At  the  trial  before  Richards,  C.  B.  at  the  Cambridgeshire  Lent  As- 
mS'h^d^^d  •  "^^*»  182S,  the  jury  were  discharged  by  consent  from  giving  any  verdict  on 
Ilea  thereof  a  *°  ^^^  ^^^^^  joined  on  the  first  plea,  and  on  the  second,  in  whidi  the  defendant 
corn-rent  sub-  alleged,  "  that  neither  the  said  plaintiff,  nor  Richard  Bendy  she,  were,  nor  was 
atituted,  which  either  of  them,  in  the  possession  and  occupation  of  the  said  allotments,  at  any 
was  directed  to  q,  either  of  tlie  times  at  which  the  said  corn-rents,  or  any  or  either  of  them 
aftmrar<ib  to^^  became  due  and  payable,  in  manner  and  form  as  the  said  defendant  hath  in 
the  impropriator  ^is  said  cognizance  and  avoWry  respectively  alleged,"  a  verdict  was  taken  &i 
and  vicar,  by      the  plaintiff,  with  one  shilling  damages,  subject  to  the  opinion  of  the  court  on 

for  the'ti'm  t^°  ^^^  following  case  :— 

ing  shQuid  be  in  '^^^^  distress  having  been  taken  for  corn-rents,  the  payment  of  which  was 
the  possession  refused,  solely  on  the  ground,  tliat  during  the  period  when  the  rents  became 
or  occupation  of  respectively  due,  the  land  was  not  liable  to  the  payment  of  corn-rent,  becaase 
^h*  h° h  ^"*  °^  ^^  ^^**P  ^^  raised  upon  it,  and  the  owner  had  not  the  beneficial  enjoymest of 
should  be  issu-  ^''  '^  ^*®  admitted  that  at  the  commencement  of  that  period  Richard  Ben- 
ing;  and  a  pow-  dyshe,  Esq.  was  seised  in  his  demesne  as  of  fee  of  the  land  for  which  the  com* 
er  of  distress*  rents  were  claimed.  During  the  period  for  which  the  corn-rents  were  daim- 
was)^ven  for  ed,  Mr.  Bendyshe  resided  at  a  distance,  and  the  land  lay  uncultivated;  no 
thereof  ^SI  ^^^^  ^^  ^^^  ^^  annual  produce  was  raised.  At  the  termination  of  that  period 
juune  as  is  for  ^''*  Bendyshe  demised  the  land  for  a  term  of  years  to  the  plaintiff,  who  there- 
Knt-service  or  upon  entered.  The  defendant  proved  by  the  collector  of  the  land-tax  in  Bar- 
other  rent  in  rington,  that  he  received  the  land-tax  due  at  Michaelmas,  1818,  for  all  Mr. 
•ererai  vmot.  Bendyshe's  land  in  the  parish,  including  the  land  in  question,  from  Mr.  Swaim 
part  of  such  Hurrell,  the  brother  of  Mr.  WiUiam  Hurrell,  the  agent  of  Mr.  Bendyshe;  and 
land  remained  Mr.  W.  Hurrell  Stated,  that  he  had  been  allowed  that  money  by  Mr.  Bendyshe 
^"h^n*****^  *°?  in  the  settlement  of  their  accounts.  The  plaintiff  then  called  a  witness,  who 
able  to  ^/'w^-  ^^^^>  ^^^  during  the  period  for  which  the  corn-rent  was  claimed,  the  land 
er,  who  during  ^^Y  ^^17^1^9  waste,  and  unoccupied.  Sheep  were  turned  on  it  by  any  one  who 
that  time  resided  pleased,  to  the  amount  occasionally  of  several  hundred.  Mr,  Bendyshe  did 
elsewhere.  The  no  repairs  upon  the  land,  nor  had  he  any  beneficial  enjoyment  of  it  up  to 
Ssldto?^"  Lady-day,  1819.  The  land  had  been  in  the  occupation  of  a  person  of  the 
tenant  who  en-  ^^^^  o£  Southeby,  as  tenant  to  Mr.  Bendyshe  during  all  that  time. 

tered  and  The 

brought  it  into 

culavation :— -Held,  1.  That  during  the  time  the  land  was  untenanted  and  uncultivated  the  landlord  waa.  yi  the 
**gal  possession  thereof,  within  the  meaning  of  the  act,  so  as  to  8u1:tiect  him  to  the  payment  of  the  corn-rent  in 
arrear;  and,  2.  That  the  goods  of  the  tenant,  coming  in  under  him,  were  liable  to  disCren  for  such  not  in  aiicar. 


•i»EAIICB. 
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f  ^  The  act  of  puljatfiait  referred  to  in  the  pleadings  was  enlsiled  **  an  actsfol:        IS^S. 
dividing  and  aUotling  the  common  and  open  fields,  meadows,  commonable  lands,      ne  vling 
and  waste  grounds  within  the  parish  of  Barrington,  in*the  county  of  Cambridge ;" 
and  enacted,  that  the  commissioners  therein  mentioned  should  value  all  the  . 
conmion  and  open  fields,  meadows,  commonable  lands,  and  waste  grounds  by 
that  act  intended  to  be  divided  and  allotted,  and  also  the  inclosed  lands  within 
the  said  parish,  which,  at  the  time  of  passing  the  act,  were  liable  to  the  pay- 
ment of  tithes  as  therein  mentioned,  at  the  rate  of  four  shillings  for  every  statuta- 
ble acre;  and  from  the  London  Gazette,  and  by  such  other  ways  and  means 
as  they  should  think  proper,  inquire  and  ascertain  what  had  been  the  average 
price  of  good  marketable  wheat  in  the  mai^ets  of  Cambridge  and  Royston 
durii^  the  term  of  twenty-one  years  next  preceding  Michaelmas,  1794;  and 
ahoidd,  by  their  award  thereinafter  directed  to  be  made,  ascertain  and  set 
forth  distinctly  what  quantity  of  wheat  should  in  their  judgment,  according  to 
snch  average  price,  be  equal  in  value  to  a  sum  set  on  idl  the  said  common  and 
open  fields,  meadows,  and  commonable  lands,  and  waste  grounds,  and  also  all 
the  inclosed  lands  in  the  said  parish  liable  to  the  payment  of  tithes,  at  the  rate  of 
four  shillings  for  every  statutable  acre;  and  from  and  after  the  expiration,  or 
other  sooner  determination  of  the  subsisting  lease  of  the  great  or  rectorial  tithe?, 
or  in  such  other  time  as  thereinafter  provided,  there  should  be  issuing  and 
payable,  from  time  to  time,  for  ever,  to  the  master,  fellows,  and  scholars  of 
Trinity  College,  Cambridge,  as  impropriators  of  the  said  rectory,  and  to  F. 
Finch,  vicar  of  the  said  vicarage  of  Harrington  aforesaid,  and  their  successors 
respectiveljs  according  to  their  rights  and  interests  therein,  out  of  the  lands 
and  estates  of  the  several  land-owners  and  proprietors  of  estates  in  the  said 
parish,  (except  as  therein  excepted)  snch  yearly  corn-rents,  or  sums  as  should 
be  equal  in  value  to  the  quantity  of  wheat  so  to  be  ascertained  by  the  said 
commissioners;  and  the  said  yearly  corn-rents,  or  sums  of  money  should  be 
payable  and  paid  by  the  person  or  persons  who  for  the  time  being  should  be 
m  the  possession  or  occupation  of  the  respective  lands  and  estates  out.  of  which 
the  same  should  be  issuing,  to  the  said  impropriators  and  vicar,  and  their  suc- 
cessors, for  ever,  at  the  place  and  on  the  days  therein  specified;  and  which 
said  several  and  respective  corn-rents  should,  from  and  after  the  commence- 
ment thereof,  be  in  lieu  of  and  full  compensation  and  satisfaction  for,  all  great 
and  small  tithes  arising  within  the  said  parish  of  Barrington,  and  which  of 
right  belonged  to  the  said  impropriators  and  vicar.     By  a  subsequent  clause 
it  was  enacted,  "  that  the  said  impropriators,  and  their  successors,  should  and 
might  (demand  being  previously  made,)  have  and  exercise  such  and  the  same 
powers  and  remedies  for  recovering  the  said  yearly  rent  of  four  shillings  per 
acre,  subject  to  such  variation  as  before  mentioned,  when  the  same,  or  any 
part  thereof,  should  be  in  arrear,  as  are  by  law  given  and  provided  for  the  re- 
covery of  rent-service,  or  other  rent  in  arrear." 

Rolfe  for  the  plaintifi.  The  question  in  this  case  is,  whether  the  corn-rent 
given  by  this  act  in  lieu  of  tithes  can  be  claimed  for  a  period  during  which  the 
land  in  respect  of  which  it  is  claimed  has  lain  uncultivated  and  unprofitable, 
and  in  circumstances  under  which  the  tithes  themselves  would  not  have  been 
payable.  The  act  provides  that  the  great  and  small  tithes  shall  be  extinguish- 
edy  and  that  in  lieu  thereof  the  impropriators  shall 'receive  a  corn-rent;  and 
then  enacts,  "  that  the  said  yearly  corn-rents  shaU  be  payable  and  paid  b^ 
the  pwson  or  persons,  who,  for  the  time  being,  shall  be  in  the  possession 
or  occupation  of  the  respective  lands  and  estates  out  of  which  the  same  shall 
be  issuing."  This  clause  is  not  to  be  construed  as  imposing  upon  the  owner 
of  the  soil  a  liability  which  must  render  his  estate  damnosa  hereditas;  the 
l^islature  could  not  intend  to  impose  an  additional  burthen  upon  a  land- 
owner, merely  because  he  already  had  the  misfortune  to  possess  &e  fee«sim<> 
pie  of  an  useless  and  unprofitable  tract  of  land;  and  yet  this  consequence  must 
ensue  if  the  present  claim  is  to  be  supported.  What  would  have  been  pay- 
able upon  diis  land  if  the  inclosure  act  had  never  passed  ?  Clearly  nothing, 
for  where  there  is  no  produce  there  is  no  tithe,  and  as  the  act  does  not  create 
a  new  payment,  but  only  sohstitutes  a  oom-reDt  in  lieu  of  the  tithe,  it  seems 


W[Wf*i     w^Msi  and  conseqtiencly  does  not  inse  vfAme  th^re  in  m^o9aa»  f»m'  (||i^ 
nxAcs,       ^^d*    In  the  present  case  no  tithe  could  have  been  payable,  the  ixma^ctA' 
^f^  i  therefore  is  in  &ct  a  compensation  fbr^  er  in  hen  of,  a  nidlity,  and  'the  tithe 
for  whicb  it  was  intended  as  a  substitute  having  ceased,  the  com-TeDt  moat  of 
necessity  cease  also.    Again,  the  person  made  liable  by  this  clause,  is  **  the 
pmoB  in  possession  or  occupation  for  the  titine  being,"  X^ich  the  present 
pkintiff  cannot  be  held  to  be.     During  the  period  for  which  the  coi*n«Tent  is 
claimed,  no  person  was  in  the  occupation  of  the  land,  nor,  properly  speakingv  vnm 
there  any  person  in  possession  of  it.     The  word«  are  evidently  used  indifier^ 
ently  and  synonimously.     Possession,  as  here  us6d,'does  not  ttiean  legal  fieisfai^  * 
for  else,  even  when  the  land  is  occupied  by  a  tenant,  It  would  be  still  poesess*^ 
edby  the  Dwner>  and  so  the  owner  would  be  rendered  liable  to  this  pttj^. 
ment,  even  though  he  had  transferred  die  beneficial  occupation  and  enjci^*  - 
Ufieaft  to  another.    But  at  any  rate  the  plaintiff  was  not  in  possession  of  thti 
land  during  this  period.   Then  was  he  in  th6  occupation  of  it  I  To  hold  tfiat  he  - 
wefab  would  be  productive  of  great  hardship  andii^ustice.     Herd  ia  k^id  tying)' 
Urn  .mutj  years,  untenanted,  uncultivated,  and  unproductive;   /At  kingth.  4^^ 
tenant  comes  into  the  occupation,  and  at  a  heavy  expense  and  g^eac^  £dl0ttf  ^ 
hiii^  it  into  a  productive  condition,  and  then  this  claim  ii  setvp,  and  Ike  it^ 
reqnittd  to  pay  the  arrears  of  oom*rent  for  all  the  vears  d«ring*which^  'ie^Wtt»^ 
left  barren  and  desetted,  and  when  he  was  hi  all  resj^cte  a  danger  <)o^K' 
Suppose  he  should  be  compelled  to  pay  these*  arrears^  from  whottTid  fae  to  i^ 
coarer^'tiiem  back!   Voiftom  his  hindlord;  hd  can  faav^e  w^  Anka  t^n  iStn 
psmoHS'tp^tho  6onnn«0a&fneht  of  his  toaancy.    Not  frotn  dbe  piM^nr'^JCdii^f 
pier;  these  is  nk)  snob  p«rfeo&  in  eodiftence.    He  is  utterly  if^idioui reiimy^eitid  ^ 
svrely  soeh  a  yieW  i^  tii^  case  plainly  sliews  the^lnjusciae  oflthedaiMk^ 
Ifo:  azigninebt  id  fii^Utf'ofi^e  defendant  can  be  derived  from  th^'modctt'  pt^' 
Boifbed  (or  reetfverfatgtfie  rent,  which  a^e*  declared  to'be'**^  ^Aam^^'mfO^i 
fa^ilaw'i^ivdni  fat  j^roMAadfor  the*  re^v«rry  «f  r«nt»servide  or  othw  f<eiit:  hf  ^iP^o 
Tfrnn^'-'^'^cmt^-'^'^  aBteap^^t^  th0  pveseait  oecs^r,  th^d:- Ji  4i»«eitt;^l 
aMrBRiv^^tfaB<|u%ealflr>beih|z^   tespset  of «  parlod  etApsed  buibre'his'^occii^d^sr* 
ttitg»»#  t  fiqt3wiiiiibat^^««5te    «pMi  this  ch^anisiiancifr,  tli«ttier«^^otibarii»M 
landwaa  ndiH|fMdu(aiMfl^'ij|'^^uisw^  tcfthepnediNitclaiak'  ^'filippd«^Uie*ciu<»^ 
<$C« »  quantity  tffiiuKMli  or  §6^  land  overflowed  and  remainhg  ooVcted'^WMr^ 
wiW  duni^*4  spsiee^tsf^ii  iMr  three  years,  and  cinuieqiiendy^iintM>Buotii«(- ' 
onnld  it  be  ^cdbtendfed  that  such  land  could  be  liable  for  tithes,  or  forthis  i&^ ' ' 
rent  which  is/aubstitut«d  forthosiY  Certdnlynoty  and^^t  dtatcasei^nM  v 
atronget  one  than  the  present.    Then  the  analogy  between  a  nuxku  msA  f)Mr 
ftreseht  case  is  very  strong,  and  strikingly  illustrates  the  argument  now  cesK 
tended  finr.    There  seems  to  be  no  real  distinction,  in  point  of  efiSsct,  between 
a  mwdus  and  a  letting  of  the  land.     The  object  of  a  mocUu  is  the  same  as  that 
of  the  present  statute;  the  language,  too,  of  both  is  substantially  the  same, 
and  sorely  the  argument  as  to  the  meaning  of  the  word  **  possessioctf/'  is  the 
same  in  reference  to  both.     It  must,  indeed,  be  admitted,  that  the  remedy  pM- 
vided  is  different,  but  the  remedy  in  either  case  can  be  <mly  oo^extensivei  with  ; 
the  right.    The  real  object  in  both  cases  is  to  substitute  a  payment  in  tooMSj  ' 
for  the  taking  of  the  tittes  in  kind,  and  to  throw  the  burthen  of  diat  payment ' 
upon  die  actual  and  beneficial  occupier  of  the  land.    Now  it  has  been  decided 
ii\' several  cases,  that  a  modu*^  throwing  the  payment  on  die  land-owner,  with- 
out tefersBoe  to  oecupatipn,  is  not  good,    ^roien  v.  Dmnmry  (1),  Drifield  Yi ' 
Or^tU{%\  and  Ord  t«  Ciairh{9),»  It  is  indeed  competent  to  the  l^Iat«m^ 
in.  anyyparticular  case  4o  impose  the  payment  upon  the  owner,  as  ni^,'bttt 
tl}fft?itr  miist  be  done  in  express  and  unequivocal  terms;  and  where  thkl  is 
n#^tfa««aaBrj  the-couxt  wiU  leaii  atsongly  againstsuch  a  ooBStmction  as  ia  ^tk^ 
culAtoil  to  brekk  in  vpcpa  g^ieral  ao^asublished  principle.    Hm^  ap^ibntiiin 
pf>4ndD  aNO0n8tvuctiaa>  in.  the  piedent  case  would  beprodaetive  of  coosequ^lios^ 

.      ^  - :»' «  (3)  3  Autr.  088.  4  W«od,  480 ;  Ani9,  p.  424. 
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^vtrefiidLyjbjarimiSi  befauae  it  would  leM  to  a  generd  rducteQceon  the  p$H 
oitxA^frinprB,  tf>  take  land  at  ^U  and  at  least  would  deter  them  •.  from  making 
any- attempts  to  brmg  waste  land  into  a  state  of  caldvatioik,  when  they  found 
that  the  immediate  result  of  their  lahours  was  the  imposition  of  a  heavy  and 
rainaiis  payment  on  account  of  by-gone  years.  It  would  also  tend  to  defeat 
the  very  object  of  the  legislature.  The  policy  of  this  statute  is  to  encourage 
the  fiumer  to  brii^  barren  land  into  a  state  of  cultivation  on  profitable  terms. 
The  lesuk  is  decidedly  the  contrary,  and  instead  of  relief,  an  accumulated 
burthen  is  laid  upon  those  lands  which  are  the  least  qualified  to  remunerate 
the  expenses  of  Uie  cultivator.  Then  the  only  remaining  argument  is,  that 
this  cora-reat  is  by  the  statute  made  payable  out  of  the  html,  and  recoverable 
by  distress,  and  therefore  that  it  is  in  legal  construction  a  rent,  and  as  such  is 
payable  by  the  land,  without  reference  to  the  interest  of  the  party  in  posseseien 
or  occupation.  But  this  argument  is  not  fondusive.  The  latter  words  of  that 
clause  have  a  qualifying  operation  upon  ^e  former,  and  the  clause  taken  as  a 
wbofef  dearly  shews  tiie  intention  of  the  legislature  to  have  been,  that  the  ac- 
tual occupier  for  the  time  being  shall  be  the  hand  to  pay.  Construing  the 
act,  ther^foye,  aocofding  to  ite  plain  and  ordinary  meaning,  having  respect  to 
the  neoeral  princ^ea  of  law  on  ^is  subject»  ^md,  coasideriag  the  extreme  hard- 
ahip^whieh  saust  Msult  to  the  present  tenantif  heis  to  beliableto  the  elaim 
nmv  made  ii^Mm  hivi»  the  court  will  think  that  he  is  not  iaduded  within  the 
operatiott.of  the  statute,  and  will  hold  this  action  maiokainable. 

.  Ji^km9$th  for  ihediefendant,  was  stopt  by  die  courtt 

-B^vunr,  J.**-I  am  decidedly  of  opinion  that  the  distoress  in  this  case  was 
pcafo^Hly  I^gal,  and  Uie  pkuntiif  is  not.  enlatled  to  any  remedy  by  ^be^pte^ 
a^pt  aelioa*  I  thiak  the  dause  in  the  indosure  act,  by  which  the  corn-rent  ia 
aubetiluted  in  lieu  of  tithes,  is  to  be  construed  as  a  bargain  between  the  owner 
of  ticfiesy  on  the  one  hand,  and  the  laod-owneca  on  Sm  other.  In  this  case 
the  plaintiff  is  the  representative  and  tenant  of  Mr.  Bepdyite,  who,  as  the 
owner  of^tbefoe^  is,  in  the  eye  of  the  law,  tbeeeoupiet  oCtheland,  fiw  the  bw 
pkcfiebelh  the  pensesaion  and  <he  occupation  inkun<  PosaessioB,  howe^wr, 
i%.]ti  iBy>opiaicini  saflBcient  to  bring  the.  case  within  the  act  of  parliament. 
BMaiWithb  act  was  passed,  the  land  in  question  was  liaUe.to  the  payment  of 
tilhea.  Oaeof  the  proviaieiia  of  the  act  is,  that  the  impropriator  of  the  tithea 
atndL'heoci^ferward  reodve  from  the  land-owner  a  certain  corn-rent  in  lieu  of 
tilhea.  It  defines  very  particularly  what  that  suhstittition  ahdl  be ;  it  calla  it 
''ayaarly  com'*rent,"  and  it  speaks  of  it  as  "issuii^  oat  of  the  land;"  these 
aaeatro^g,  and  expressive  terms,  and  I  am  of  opinion,  that  they  justi^  us  in 
eodsidemg  this  payment  as  a  rent  in  the  legal  sense  of  the  word,  ft  then 
floea  on  to  enact  the  mode  in  whicb  the  payment  is  to  be  made,  and  the  hand 
mm  which  itis  to  come,  and  firom  this  part  of  the  statute,  a  difficulty  haa 
been  auggested,  which,  however,  appears  to.  me  to  be  very  easily  surmounted. 
It  ia  provided,  that  the  person  "in  the  possession  or  occupation"  of  the  land 
shall  be  the  hand  to  pay.  The  sentence  is  in  the  disjunctive;  dther  is  a  quali- 
fication; then  is  there  dther  in  this  case?  Certainly  there  is  possession  if 
there  be  not  occupation,  because  the  owner  of  the  fee  had  never  given  up  his 
legal  estate,  although  he  had  suffered  the  land  to  lie  for  a  period  uncultivated. 
This  part  of  the  statute,  therefore,  having  provided  for  the  payment,  and  hav- 
ing jmsde  it  a  charge  upon  the  land  itself,  and  upon  the  owner  as  possessor  of 
the  legal  estate,  a  subsequent  part  goes  on  to  prescribe  the  mode  of  recovery 
where  the  payment  is  not  duly  made.  This  is  done  by  giving  a  power  of  dis- 
treaa  *^  such  as  is  given  by  law  for  the  recovery  of  rent-service  or  other  rent," 
and  it  emphaticdly  describes  the  payment  in  question,  as  "  the  said  yearly 
rent."  Here  agfun  we  are  supplied  with  ample  ffrounds  for  calling  this  a  rent, 
and  the  comdusioh  is,  that  the  land  itself  is  made  liable,  and  is  to  be  resorted 
to  for  the  payment  of  arrears  of  that  rent,  fwecisdy  as  it  would  by  law  be  for 
any  other  qiedea  of  rent.  I  am  not  ptiepared  to  deny  that  this  viewof  the 
statute. may  be  productive  of  some  hardship  in  this  particuhur  case;  but  we 
are  to.adminiat^r  the  law  up<m  genera)  princ^lea;  we  cannot  bend  it  to  par- 
ticular 
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ticular  fmrpoMSi  arrfity  it  in  ordeiP  to  dleviat^  Individual  hardshii^.  The 
corn'-reat  here,  10  by  die  stbtute  substituted  for  tithes,  not  merely  de  Mno  in 
annumf  but  for  ever;  and  therefore  I  think  it  stands  upon  the  same  footing  as 
any  other  rent,  which  the  party  is  liable  to  pay,  whether  he  occupies  the  land 
and  makes  ip  productive  or  not.  For  these  reasons  I  think  this  distress  was 
legal,  and  judgment  to  be  given  for  the  defendant. 

HoLBOTD,  J. — It  certainly  appears  that  the  land,  in  respect  of  which  this 
corn-rent  is  claimed,  was,  during  the  period  for  which  that  claim  is  made,  in 
one  sense  of  the  word  unoccupied;  that  is,  it  was  not  occupied  by  any  tenant 
for  the  purposes  of  cultivation  and  profit.  But,  in  point  of  law,  the  owner  was 
nevertheless  in  possession  during  all  that  time,  and  consequently  he  was,  in  the 
eye  of  the  law,  and  with  reference  to  the  provisions  of  this  act,  the  occupier  also. 
Then  taking  the  facts  of  this  case,  and  the  provisions  of  the  statute  together,  it  is 
found,  that  certain  arrears  of  a  corn-rent  are  due,  and  that  they  are  due  irom 
a  particular  person,  namely,  the  owner  of  the  fee,  whose  representative  and 
tenant  the  present  plaintiff  is.  Under  this  statute  the  impropriator,  or  his 
lessee,  has  a  right  to  the  payment  of  the  corn-rent,  and  I  do  not  see  how  the 
non-cultivation  or  desertion  of  the  land  can  in  any  way  diminish  or  retard  that 
right.  The  case  #xpressly  finds,  that  during  the  whole  of  that  period  for 
which  the  corn-rent  is  claimed,  the  lands  in  question  were  in  the  occupation 
of  Mr.  Bendyshe  by  a  tenant,  and  consequently,  although  that  tenant  deserted 
the  land,  the  occupation  did  not  cease ;  in  point  of  law  the  occupation  can 
never  cease ;  but  when  the  actual  occupation  is  given  up  by  the  tenant,  the 
legal  occupation  reverts  to  the  landlord,  and  he  becomes,  for  the  purposes  of 
this  statute,  as  well  as  upon  general  legal  principles,  the  occupier,  not  only 
from  that  moment  prospectively,  but  iu  relation  back  for  the  whole  period  of 
the  demise^  Upon  this  principle  the  present  plaintiff,  as  the  tenant  and  re- 
presoDtative  of  the  landlord,  becomes  clearly  liable  retrospectively,  if  this 
charge  can  be  considered  as  a  rent,  and  I  am  clearly  of  opinion  that  it  must  be 
so  considered.  The  statute  cidls  it  in  express  terms  "a  yearly  rent,*'  and  it 
also  impliedly  treats  it  as  such»  by  providing,  for  the  recovery  thereof,  tlie 
same  remedies  as  are  given  for  "any  other  rent ;"  and  it  seems  to  me  equally 
plain  from  its  very  nature,  that  it  is,  and  was  meant  to  be  constituted,  a  rent, 
lor  it  is  expressly  made  a  charge  upon  the  land,  which  is  the  very  essence  of 
every  rent*  I  am  therefore  of  opinion  that  the  land  was  liaMe  for  these  ar- 
rears, and  that  the  present  action  cannot  be  maintained. 

Bsst,  J.— -I  agtee  in  the  reasons  given  by  my  learned  brothers  for  thinking 
this  action  is  not  maintainable.  This  is  to  be  considered  as  a  composition  for 
tithes  under  the  authority  of  an  act  of  parliament;  and  is  not  a  person  wbo 
compounds!  obliged  to  pay  his  composition  at  all  events? 

Judgment  for  the  defendant. 


May  zd.  E.  4  Geo.  4.  1828.    B.  R 

jft«*  V*  Ambrose  Jeffery.  [9  Dowl.  &  Ry  1.  860.]  1  Barnew.  &  C.  604. 

By  7  a?  8  W.  3,    Xi  Y  an  order  of  two  justices,  the  defendant  was,  under  7  &  8  Will.  3,  c.  6, 
c  6,  t  lummary  JJ  ^nd  53  Geo.  3,  c.  127,  directed  to  pay  to  William  Warner,  the  lessee 

remedy  is  given  .  *^  '  _r 

before  two  jus- 
tices for  the  recovery  of  small  tithes,  wider  Ifae  value  of  40«.  [increaied  to  102.  by  53  Geo.  3,  c  li7,  s.  4.] ;  by 
s.  7,  which  gives  an  appeal  to  the  sessions,  the  certiorari  is  taken  away,  "  unless  the  title  to  the  tithes  should  be 
in  question;"  and  by  s.  8,  if  any  person  complained  against  for  subtracting  tithes,  should  insist  before  two  jus- 
tices, upon  any  prescription,  coAipositioD,  or  modus  decimandif  agreement,  or  title,  in  order  to  firee  himself  from 
the  tithes  claimed,  And  deliver  the  same  in  writing  to  the  Justices,  subscribed  by  Um,  ahd  should  give  the  party 
complaining  security,  to  the  satisfiiction  of  the  justices,  to  pay  all  costs  and  damages,  as  upon  a  trial  at  law,  to  be 
had  for  that  purpose  in  any  superior  court,  should  be  given  against  him;  in  case  the  prescription,  &c.  should  not 
upon  such  trial  be  allowed,  in  such  case  the  justices  should  forbear  to  give  any  judgment  of  the  matter,  and  the 
party  complaining  should  be  ftt  liberty  to  prosecute  him  tot  the  subtraction  in  any  court  in  which  he  might  have 
sued  before  the  act  Qiu»€,  Whether  hf  ibis  act  the  justices  have  jurisdiction  to  try  a  modus  dseimMdif  hi  all 
events,  where,  after  summons  and  appearance,  two  justices  made  an  order  under  this  statute  upon  a  defendant  to 
pay  the  value  of  certain  small  tithes,  and  upon  the  trial  of  an  appeal  against  the  order,  the  defendant  then,  for 
the  first  time,  offiered  evidence  of  a  modus  decimandi,  which  was  rcj  acted  :-^Held,  that  the  sessions  did  right,  and» 
that  if  the  defending  m^ntr  to  aVafl  himself  of  a  modus  as  ground  of  defence,  he  was  bound  to  submit  his  evidence 
to  the  two Josticetfift  tbeflrst  instance^ 
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of  die  tithes  of  Ae  pftrisb  of  Glem^forcl,  U  fbe  editn^  of  Stiffidk^  ifae       iMttL 
sum  of  ih  for  his  tidies  of  milk  and  calves  arising  in  the  said  paHidi,  and'  due         ^M 
to  the  said  William  Warner,  together  with  his  costs  and  charges.     This  ses- 
sions on  appeal  confirmed  the  order,  subject  to  the  opmion  of  dtis  court  upon 
the  following  case : — 

The  respondent  having  proved  the'nodce,  sutnmons,  and  order^  and  his 
title  as  lessee,  and  that  the  value  of  the  dthes  wto  of  the  amount  demanded, 
£he  appellant  claimed  to  be  exempted  from  the  payment  of  the  said  tithes^  on 
the  ground  of  a  modus  which  covered  it,  and  tendered  evidence  of  the  exist- 
ence of  such  modits,  but  the  court  rejected  the  evidence,  being  of  opinion 
that  they  had  no  power  to  try  the  question.  The  defendant  had  not  offered 
toy  evidence  of  the  modus  when  die  case  was  heard  before  the  jusdoes  by 
whom  the  order  was  made.  The  question  for  the  opinion  of  the  court  is, 
whether  the  sessions,  under  the  above  circumstances,  properly  rejected  tho 
evidence  of  a  modus, 

H.  Cooper,  in  support  of  the  order  of  sessions,  having  indmated  that  he 
iseant  to  rely  on  two  points,  first,  that  the  sessions  had  no  jurisdiction  to  tiry 
a  modus;  and,  second,  supposing  they  had,  vet  inasmuch  as  die  defendant 
had  ofiered  no  evidence  of  a  madas  before  the  justices,  by  whom  the  order  was 
first  made,  the  sessions  exercised  a  sound  discretion  in  rejecting  the  evidence, 
die  court  called  upon 

'  Storks,  conirh.  The  question  in  this  case  arises  upon  the  construcdott  of 
7  &  8  Will.  3,  c.  6,  which  gives  a  summaiy  jurisdiction  to  two  justices  against 
persons  for  not  setting  out  tithes  where  the  amount  claimed  does  not  exceed 
40^.,  which  act  is  extended  by  53  Geo.  3,  c.  127,  s.  4,  to  cases  where  the 
Amount  claimed  does  not  exceed  10^.  By  sec.  7f  of  the  first  act,  an  appeal  la 
given  to  the  sessions,  to  whom  power  is  given  to  confirm  the  judgment  of  the 
first  two  justices,  and  award  costs.  The  same  section  declares^  that  "  no  pro- 
ceedings or  judgment  had  or  to  be  had  by  virtue  of  this  act,  shall  be  removed 
or  superseded  by  virtue  of  any  writ  of  certiorari,  or  other  writ,  out  of  his 
ttiajesty's  courts  at  Westminster,  unless  the  tide  of  the  dthes  should  be  m 
question;"  and  by  sec.  8,  it  is  enacted,  ''that  if  any  person  complained  of 
for  Bubtracdngor  withholding  any  small  tithes,  &c.  should,  before  the  juidoes 
tb  whom  such  complaint  is  made,  insist  upon  any  prescription,  composition,  6t 
modus  decimandi^  agreement,  or  title,  whereby  he  is,  or  ought  to  be  Greed  finom 
payment  of  the  dthes  claimed,  and  deliver  die  same  in  wridng  to  the  jusdMSy 
subscribed  by  him,  and  should  then  give  to  the  party  complaining  reasonaUeand 
sufficient  security  to  the  sadsfacdon  of  the  jusdces,  to  pay  all  such  casta  and 
damages,  as  upon  a  trial  at  law,  to  foe  had  for  diat  purpose  in  any  of  his 
majesty's  courts,  having  cognizance  of  that  matter,  should  be  siven  agftinst 
hitn,  in  case  the  said  prescription,  &c.  should  not  upon  such  trial  be  allowed ; 
diat  in  that  case  the  justices  should  forbear  to  give  any  judgment  of  the  mat- 
ter, and  then  the  person  complaining  should  be  at  liberty  to  prosecute  him  for 
die  subtraction  in  any  other  court,  where  he  might  have  sued  before  the 
making  of  this  act."  Now  the  quesdon  is,  whether,  comparing  these  two 
clauses  together,  the  justices  had  any  right  to  try  the  modus  set  up  by  the  de- 
fendants Assuming,  for  the  sake  Of  argument,  that  a  claim  of  modus  deci* 
mandi  might  be  considered  as  involving  a  quesdon  of  dde  within  die  meaning 
of  either  of  the  clauses,  there  is  nothing  which  absolutely  ousts  the  jurisdic- 
tion of  the  justices  upon  such  a  quesdon.  The  sec.  7,  which  gives  the  appeal, 
declares  that  the  decision  of  the  sessions  shall  be  final  and  conclusive,  and 
takes  away  the  certiorari.  Then  all  that  is  done  by  sec.  8,  is  to  give  the 
party  complained  against,  the  opdon,  if  he  chooses,  of  submitdng  the  quesdOB 
to  a  higher  tribunal.  There  is  nothing  which  deprives  the  justices  of  juris- 
diction even  in  questions  of  dde ;  and  unless  this  construcdon  is  put  upon 
see,  8,  the  effect  of  that  clause  will  be  completely  to  neutralise  the  latter  port 
of  the  appeal  clause,  which  takes  away  die  certiorari,  and  defeat  die  noyey  of 
the  act,  which  was  meant  to  give  parties  a  cheap  and  summary  mode  Of  de^ 
dding  claims  for  small  dthes.  If  then  the  jusdces  are  not  ousted  of  their 
right  to  hear  evidence  in  support  of  the  modus,  the  quesdon,  seccmdiy,  is, 

whether 
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ISlif  wbeitar  ibe  jmdcM  At  ^etsioos  acted  piopedy  in  rejeeOttg  tke.evidADce.wbkh 
MX  Aft  de&ndftnt  te^doKd.  Admittiiig,  that  the  defendant  did  »at  offer  4hi»  avj- 
J^,  dffiio^  in  the  firat  instance,  before  the  tiro  justices,  still  he  ¥ras  not  preclude 
Mbi  adducing  it  at  Sessions  upon  the  appecd.  The  defendant  was  not  bound, 
kn  the  finit  instance,  to  put  forth  the  whole  strength  of  his  case,  but  was  at 
libetty  to  reserve  himself  for  the  trial  at  the  sessions.  He  was  not  in  the  si- 
tiiation  of  a  person  against  whom  an  action  was  brought,  who,  in  the  first 
instance,  would  be  bound  to  disclose  the  whole  of  his  case*  This  was  a  sum- 
muty  proceeding  before  two  justices,  and  he  was  at  liberty  to  reserve  the 
strength  of  his  case  for  the  appellant  jurisdiction.  The  sessions  therefore 
were  bound  to  receive  the  evidence,  and  at  all  events  they  were  premature  in 
meeting  it»  because  there  was  nothing  in  sec.  8,  to  restrain  them  from  deter- 
nming:  the  question  oi  modus*  The  ol^ect  of  that  clause  was  only  to  give  the 
parly  complained  against  the  privilege,  if  he  chose,  of  trying  the  question  by  a 
higher  tribunal*  upon  entering  into  security  for  costs*  Unless  the  court  there* 
fo|».«re  satisfied,  first,  that  a  modus  decimandi  is  a  question  of  title,  and,  se* 
oondly^  that  ^e  justices  have  no  jurisdiction  to  determine  that  questioi^  this 
ocdpr- of  sessions  must  be  quashed.    He  cited  Rex  v.  Wakefield  (l)'  ; 

Cooper^  in  support  of  the  order  of  sessions,  urged  the  objections  with  which 
he  ppn^enced,  mi  insisted  that  the  justices  who  originally  heard  the  case, 
had  Ao  jmisdiction  to  entertain  the  question  of  modus^  and  that  the  sessions  at 
aB  events  exercised  a  sound  'discretion  in  rejectii^,  on  the  appeal,  evidence, 
which  had  not  beeii  tendered  in  the  first  instance.  Upon  the  first  poii^,  he 
comtend^  that  the  sa.  7  &  85  were:eoBsisteot  with  each  other,  and  thoqgh  the 
word  *^  tidej^  wwir  fisuod  done  in  tbe  Ibrmeri  yet  a  modus  jecimtmdi,  being 
apM&aUy  vmentionediin  ih0>  latjser  ^as  one  of  the  enumemted  modes  of  defence. 
ilkfCfttUMCtion  wilh  the  word.  *<,t)tle,"  Jt  wte  obvipus  that  this  case  came  within 
tW  «m|ie  o£  ikn/t,  sfM(iftn,JM»d  deprived  the  justices  of  jurisdictiQii  upoin.««ueii 
ib4MWti$ni  ^  Looking  t«  thei  scope  of.  the  statate,  Jt  was  dear  that  the  jusi- 
tHP9jitesa«iefely  to  d€i«id0  ^amount  of  the  tithes,  dbimed,  and  the  moment 
any^Mitjotiof  titleiaroafWilheirjttriadietiM  was  gone.  Questions  ofmodMS 
v^am.^i  iflAni^y^  move  general  importance^  and  requiring  more  nice  delibere^. 
tkMi«and;  hmnng  than  %mere  questkoi  as  to  who  was.. entitled  to  th^tithea;- 
aedNtherefere^  them  vrae  a  stroiig^  reason  in  this  case,  why  the  cooatruotion  he 
otptended  £9r,  9bfiM  be  put  upeo  the  statute*  But  supposing  the  court  not 
piepaced  .<o  pmooimos  in  faia  fiivour  on  this  part  of  the  case,  the  secoad 
amwA  of  hjs.nrguaoM^nt  was  unanswerable,  namely,  that  the  de&ndant'a  eri^ 
denee  was  out  .of  .time  and.  place;  for  he  should  have  submitted  it,  in  the  &st. 
inKtaneey  to  the  justices  by  whom  the  case  was  first  heard,  if  he  meant  to  a^vnit 
hi99«df  of  the  modus  as  a  ground  of  defence.  Upon  this  point  he  cited  Rsxn*' 
TM  Justkes  i^  Suffolk. 

"S^rkSi  in  refjy,  contended,  that  a  modus  deoimandi  could  not  by  any.  con* 
s^saetion  be  considered  to  mean,  a  question  of  title,  to  which  alone  the  restiie- 
tion  as  to  the  jurisdiction  of  the  justices  must  be  confined,  and  certainly  the- 
ii9poi!tanee  of  such  questions  was  no  reason  for  ousting  the  jurisdiction^'  be- 
cause questions  of  title  required  as  much  knowledge  of  the  law  as  was  zequi* 
site  in  adjudicating  a  question  of  modus  /  -then,  secondly,  the  appeal  was  to  be- 
cppBi4^ed.as  an  original  hearing  of  the  case^  when  it  was  competent  tothe  ap- 
«  p#|mt  to  briqg  forward  <  fresh  mat^^r,  although  it  had  not  been  stttenitted  to 
tb^  jurisdiction  from  which  the  appeal  lay.  He  cited  Bex  v.  The  Commis^ 
suuketisi^,4ppeulsmM^i^i^si^  Excise  (i). 

:» AjIpoTgc,  C*  J* — Ab  At  present  advised,  I  ana  strongly  inclined  to  think  that> 
a  mf^du^  decimandi  ja  *  different  matter:  from  a  title  to  tithes,  and  inasmn^  as 
thfij3tle,di4  ^ot  come  in  question  within  the  meaning  of  the  words  of  the  mp- 

Eal:cl9jiise»  wh^  lakes  away  ,the  certiorari,  I  think  die  certiorari  ought  not  to» 
ve  H^ued ;  but  as  that  queatioiii  should  rather  have  been  agitated  upon-n 
ndiS  tg^  qiwh  th^  (ierfioroH  dian  upon  th^  present  rule,  which^  is  to  quash  the 
oxi^\^  ft/^r^Viff^  ^opinion  ii^  owo^  ground  iipon  that  poii^i..    I  am^ako.' 

. ..,  ,iiX}  J5iB9r,  435;  /l$iU,  p.  15.8.  (2)  I M.  &  S.  Wi. 
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stfwijfl^^ittdiBed  to  tUnk  (but  I  itiionld  take  a  litde  fbfdief  dme  to^emuMtt       iiit9. 
the  8«bj«ct,  if  it  were  neoeaaary  to  decide  die  case  upon  tlmt  grdtmdy  tlial  die^         ^ 
eighth  aeetlon  ia  compulaory  upon  the  party,  who  meana  to  let  up  a  nmdugf  '^ 

that  he  shall  set  it  up  in  the  way  therein  directed.     In  principle,  it  ia  dear  thaC 
this  act  of  parliament  was  intended  only  to  apply  to  those  cases  in  which  tho 
tithes  were  actually  due,  independently  of  any  dispute  upon  matters  of  law^ 
either  with  rc^^rd  to  the  person  receiving  them,  or  the  manner  of  reoeiTiii^ 
them.     We/^annov^ubt  that  that  is  the  principle  of  the  act.    The  object  i» 
it  waa  to  jmre  to  the  o^rner  of  tithes  an  expeditious  mode  of  recovering  them; 
and  itnv^4t  be  obvious,  that  a  cheap  and  expeditious  remedy,  in  buA  cases^ 
must  W  no  less  beneficial  to  the  tithe-owner  than  to  him  who  is  to  pay, 
Ever^f^^t  for  subtraction  of  tithes,  whether  in  a  court  of  common  law,  or  a 
coNBrf  having  ecdeaiastical  cognizance,  must,  in  its  nature,  be  verf  expensive^ 
and* iff  course,  equally  burthensome  to  him  who  daims  and'  him  who  {toys* 
Ob  cannot  doubt  that  it  was  to  remedy  this  evil  that  the  act  was  passed,  and^ 
if  'ae  eighth  section  be  not  held  compulsory  upon  the  party  wlvo  seta^pa  M^ 
driif  tins  consequence  will  follow,  namely,  that  it  will  be  in  his  power  teitheir*to 
Fitbmit  the  question  to,  or  withdraw  it  from  the  jurisdictioo  of  the  jusiiees,  at 
ms  own  wHl  and  pleasure,  and  the  party  claiming  will  have  no  opdon  upbn 
the  subject.    It  must  oome  to  this,  that  if  the  party  ci^led  upon  Do  payi 
chooses  to  say  diat  the  justices  shall  not  try  the  question,  the  justiosff  havo 
no  alternative,  and  cannot  proceed ;   but  unless  he  ^nks  fit  to  object'  lo 
the  jurisdiciion,  the  party  claiming  must  submit  to  the  Itttisdiction  of  the' 
justices,  became  the  words-  of  the  *  seventh  clause  are  •otngatoty,  .aoiMiie 
but  the  justices  shall  decide.    That  beasg  a  point, 'liewfevar,  of  etteMm 
oensequeac^  I  should  cake  more  time  «a  '■  consider  of  it  if  I  were  caM 
upon  to  pronoonce  a  ddiberate  judgment.    Upoil  tha  othar  |ioiitt' iMd«'ui 
the  ease  i  encerttua  no  doobt  whatever.    If  it^nMiaidMs^  tho  ihteafliell  iif 
thia  party  to  set  up  his  claim  to  a  modta^  he  shoidd '  have  oone  *80  beftir«  the 
tifo  justkea  in  the  Ihrst  instance.    This  csae  -differa  fi-bmalmost  ovary  odSefitt 
vMeb  aaFoppeal  is  given.    In  geMsral,  a  party  olaiMtng'  to  havo  the^d^itilill' 
of  joaticds in  hiafavoar, is  bound,  in  tiM^rstinsiaaeaytopMiverhia  viMi^tm^f 
but  iniiie  ease  of  a  daim  of  titfies^  all  abat  k  reqnidt^  to  be  done  m  tke^m^ 
set)  faitioilarly  with  respect  to  prsadiai'tdtiies,  ia  to  frm^  diatlhe  pafftj^'wiul 
iuxthe  oecupation  of  the  land  in  qoesliony  and  theM^y  ^sIsMishf  a  primikf^kr 
tilfe.    But  a  composition,  or  modus  d^ctsMrndi,  kr  something  pMftciiy  V^tinel< 
from  a  qoeation  of  title  in  the  par^  daimhig  the  tithes;  *and  it  samns  to  tt^  tO 
be  exceedingly  reasonable,  that  he  who  insists  upon  such  a  defence,  in  answisr 
t^tLjtriiiidfaeietaMe,  must  do  so  when  the  case  is  first  broilght  b^orethe' 
magistetes,  and  that  if  he  forbears  so  to  da,  the  justices  at  quarter-^sesdoiM 
have  a  right  to  exercise  their  discretion  whether  they  wiU  or  will  not  allow  hhn 
todo  that  before' them  for  the  first  time.     If  they  did  not  exercise  such  a  dis- 
cretion, the  respondent  might  be  taken  by  surprise,  and  the  appellant  would- 
have  an  opportunity  of  walking  over  the  course,  by  cdhng  witnesses,  whose 
evidence  the  other  side  wouM  be  utterly  unprepared  to  meet.    I  thirik  the 
justices  at  sessions  exercised  a  sound  discretion  in  refusing  to  receive  thia  evi^ 
deooe;  -and  for  that  reason  I  think  their  order  must  be  confirmed. 

fitATCBTt  J. — My  opinion  is  founded  upon  the  last  point  mentioned  bytiie 
Lord  Chief  Justice. — I  think  the  justices  at  sessions  had  a  right  to  exerdse^ 
their  discretion  upon  the  question,  whether  they  would  or  would  not  entet  into 
die  point  respecting  the  modtUf  and  I  am  of  opinion  they  have  exercised  a  mosl ' 
sound  discretion  in  rejecting  evidence  upon  that  point.    The  party  here  was 'at 
liberty  4o  appeal  if  he  found  hnnself  aggrieved  by  the  judgment  of  tite  tWo  jtktf^ ' 
ticea.    The  judgment  ofthe  two  justices  was  founded  upon  all  the  evidence  laid  ' 
before  them.  Both  parties  were  before  the  justices,  each  being  competent  f9o  di#^'  f 
dose  the  whole  of  his  Case.    The  evidence  was  sll  on  one  side,  and  upofl  diif* 
evidence  the  decision  of  the  justices  was  founded ;  but  ^e  defendant  who  a^^^ 
wards  complained  of  their  judgment,  gaveno  evidence  upori  the  point,  ^h"^ 
spect  to  which  he  attempted  to  set  their  judgment  aside.   It  does  not  ap^r  that 
be&Hre  the  sessions  commenced,  he  gaveainy  notice  that  he  mettnt  to  insist  upon 

a  moaiUf 
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iS^  a  modm^  and  from  .the.natiiTei)f  the  quettaoh  diere  was  nothing  to  indicate  to 
the  respondent  that  he  intended  to  relj  upon  that  ground  of  defence;  but 
haviang  eontented  himfleif  with  merely  goins  before  the  inagistrates,  and  hear- 
ing the-evidence  on  the  part  of  the  coraplainantf  he  then  goes  before  the  ses- 
aians,  and  £6r  the  first  time  offers  evidence  of  a  modw,  I  think  he  was  not  at 
liberty  to  do  that.  Upoa  the  words  of  this  statute  I  entertain  some  degree  of 
doubt,  whether  the  sessions,  after  having  heard  the  appellant's  evidence'  in 
support  of  a  modus^  would  have  been  at  liberty  to  adjourn  the  fmrther  oonsi- 
deration  of  the  case,  because  sect  7  directs,  that  their  decision  shall  be  final 
fuid  conclusive.  But,  without  saying  whether  they  might  do  so,  in  order  to 
give  the  party  making  the  claim  an  opportunity  of  bringiog  evidence  in  reply 
'to  that  which  had  been  ofiered  in  support  of  the  moduSf  such  a  procee^g 
would  of .  necessity  produce  a  degree  of  expense  greatly  beyond  the  value  of 
the  tithes  in  dispute,  and  thereby  tend  to  defeat  the  policy  of  tbe  act.  Upon 
the.other  point,  I  am  of  opinion,  that  as  the  defendant  did  not  make  his  stand 
upon  a  viodus  before  the  two  jusliees,  and  did  not  give  proper  notice  be* 
fore  the  sessions  that  he  meant  to  rely  upon  that  ground,  the  sessions  exercis^ 
a  sound  discretion  in.  rejecting  the  evidence,  and  therefore  their  order  must  be 
confirmed. 

HoLROYD,  J.  was  in  the  bail-court  during  part  of  the  argument,  and  de* 
diaed  gi^  any  opiiuon  (1>  Order  confinned. 

(1)  BsBT,  JL  was  absent. 

Sittings  after  T.  1823.    In  Cane    Rolls. 
July  UiL  Chichester  v.  Sheldon.  .  [1  Turn.  245.] 

Wood  springing  ^T^HIS  was  a  bill  filed  by  the  impropriate  rector  of  the  parish  of  Llanba* 
from  the  roou  X  damfiaur,  in  tbe,  county  of  Cardigan,  for  the  tithes  of  wood.  The  do-t 
U^^hX^^^  ^^^^^^  ^y  ^^^  answers  insisted,  that  no  tithes  of  wood  of  any  description 
neither  its  own  V^^^^n  the  said  parish,  were  due  or  of  right  payable  to  tbe  plaintiff,  ax^  stated 
age,  nor  the  age  that  they  believed,  thfit  no  tithes  had  been  within  the  memory  of  man  ever 
ofthe  trees  from  paid  or  rendered  for  any  wood  felled  or  cut  down  within  the  said  parish  or 

tMlT^^hi  h    ^^'  ^^^^^  places  thereof,  or  witliin  any  other  parish  or  place  widiin  th^  said 
It  spriisr  wm    ^ff^X  <>f  Cardigan. 

exempt  it.  The  evidence  adduced  by  the  plaintiff  proved,  that  the  defendants  had  cat 

Tithe  of  wood  ^own,  quantities  of  wood  and  underwood,  which  grew  from  the  roots  or  stools 

is  due  of  com-    q(  {^ggg  which  had  been  formerly  cut  down.     On  the  part  of  the  defendants 

^There  may  ^^T'^ral  witnesses  were  examined,  whose  testimony  tended  to  establish  a  ge- 
be  a  prescript  ne]pal  belief  and  reputation,  that  no  tithe  .of  wood  grown  in  the  parish  of  Uan- 
tbnl^nofi  badamfaur,  or  in  the  county  of  Cardigan,  was  due  or  payable;  and  it  w|tf 
^f^wiwto  for  a  proved,  that  a  great  part  of  the  wood  which  had  been  cut  down  by  the  de- 

distnct:  or  even  r    J      T*  ?     '     ^^       .         ^  »  .i. 

for  a  hundred.     '^^^^^^^^  was  of  more  than  twenty  years  growth. 

Where  a  pre-      ^^*  Shadwcll  and  Mr.  Barber 'for  the  defendants, 
scription  in  rum       The  question  is,  whether  a  sujXLcient  defence  may  not  be  made  to  this  suit 
decimando  is  set  upon  one  of  these  grounds,  either  that  there  is  a  prescription  in  non  decwumdo 
muMt  shew^e  ^^  county  of  Cardigan,  or  that  the  wood,  in  respect  of  which  tithe  is  de- 

^edfic  ground  u^anded,  sprung  Irom  ancient  roots,  or  was  of  more  than  twenty  years*  growth. 
upon  which  he  Upon  the  latter  ground  no  tithe  can  be  demanded  for  a  great  proportion  of 
*^S^  ^  ^"'  *^^  wood  which  has  been  cut ;  where  such  p  tree  as  is  timber  by  the  general 
'^  Inw  of  the  land,  or  by  the  custom  of  the  country,  is  not  cut  down  till  it  is  up- 

wards of  twenty  years'  growth,  the  age  of  the  tree  exempts  it  frcHn  tithe^  lyad 
ijt  is  immaterial  whether  it  has  sprung  from  an  old  stool  or  n<4.  The  only 
question  i^,  whether  tithe  is  due  for  germins  cut  down  under  twenty  years' 
growth,  when  sprung  from  the  roots  of  trees  not  cut  down  till  upwards  of 
twenty  years'  growth ;  to  bring  this  point  before  the  court  an  inquiry  must  be 
directed,  at  what  ages  tlie  trees  were  cut  down  from  the  roots  of  which  the 
germins  have,  sprung.  In  point  of  law  it  is  quite  clear  that  there  may  be  a 
prescription  m  non  decimando  for  a  county  or  a  hundred ;  Doctor  and  Student, 
9%5.  Brook's  Abr.  TideDismes,  pL  14.  Coke's  Second  Institute,  34^.  fli^hi 

'  V.  Woodson, 
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y.  Woodatm,  1  Lord  Raymona,  1  &7.  4  Mod.  Rep,  SM.  Owak  550  (1>  TKere  l^M* 
u  IK)  reason  why  this  proscription  should  not  prevail  £[>r  the  county  of  Car-^  """""^ 
dig^B,  as  well  as  for  the.w«alds  of  Kent,  Sussex,  and;  Surrey.  No  objection 
can  be  made  to  the  mode  ixi  which  the  prescription  is  laid  by  the  answer ;  it  is 
the  acknowledged  rule,  in  tithe  causes,  that  it  is  sufficient  if  the  defendant 
lias  so  stated  his  case,  as  that  the  plainti£Pmay  knqw  what  it  is  he  has  to  con- 
tend with. 

Mr.  Sugdetif  Mr.  Lynchf  and  Mr.  R.  V,  Richards  for  the  plaintiff. 
The  defence  put  upon  the  record  is  a  prescription  in  nan  decimando  ft>r  the 
county  of  Cardigan.     The  answer  states  merely  the  fact  that  no  tidies  of  wood 
have  been  paid  in  the  parish  or  the  county;  is  that  the  proper  mode  of  plead«- 
ing  a  prescription  in  non  decimando  ?  The  particular  ground  of  eMMitption  ought 
to  have  been  stated;  if  a  defence  thus  pleaded  is  aUowed  to  prevail,  the  prin^^ 
ciple  of  all  the  cases  will  be  subverted.     The  only  authority  in  &vour  of  Im- 
position, that  no  tithe  is  due  for  germins  sprung  from  roots  which  originally 
carried  timber^trees  of  more  than  twenty  years'  growth,  is  the  passage  in  the 
Second  Institute  {%)\  Lord  Habdwicks  has  expressly  denied  the  au&ority  of 
that  passage  in  Walton  v.  Tryon{9i);  and  the  cases  uniformly  contradict 
i^     Ty^ner  v.  Svdth^  Walbank  v.  Hayward  (4),   Lewis  v.  Snell  (5),  Ford  ▼• 
RacUer  (6).     The  latter  case  establishes  this  point  also,  that  germins,  sprung 
ficom  roots,  whatever  be  their  age,  are  subject  to  tithe;  no  germin'can  by  age 
acquire  an  exemption. 

The  Master  op  the  Rolls. — ^This  is  a  bifl  filed  by  an  impropriate  redor 
for  the  tithes  of  wood ;  the  title  of  the  rector  is  proved,  and  he  is  therefore 
ffnmd  facte  entitled  to  this  tithe,  as  there  can  be  no  doubt  upon  the  authorities, 
that  the  tithe  of  wood  is  due  of  common  right;  with  respect  to  underwood 
and  copjuce-wood  particularly  it  has  been  determined,  that  notwithstanding 
they  do  not  yield  an  annual  increase,  yet  inasmuch  as  they  are  cut  periodically,' 
they  are  in  the  proper  sens(  articles  which  yield  an  increase,  and  are  titheable. 
In  this  case,  therefore,  it  is  upon  the  defendants  to  shew  some  reason  why  they 
are  exempt  from  the  payment  of  these  tithes.     The  first  ground  of  defence  is 
a  prescription  in  non  decimando,  which  is  stated  in  a  manner  not  very  usual  in. 
cases  of  this  nature,  it  being  alleged  merely,  that  no  tithes  of  the  descripdon 
sought  by  the  bill  have  ever  been  paid  in  the  parish,  or  in  the  county  of  Car- 
digan.    The  first  question  to  be  considered  js,  whether  the  mode  adopted  in 
dus  answer,  is  the  proper  mode  of  stating  such  a  defence.     The  court  has 
never  been  in  the  habit  of  yielding  easily  to  claims  of  this  description ;  in  other 
cases  of  customs,  where  a  modus  for  instance  is  payable,  it  is  a  different  thing, 
there  is  some  equivalent;  but  where  a  defendant  insists  upon  paying  nothing, 
it  being  directly  contrary  to  the  law  of  the  land,  the  court  holds  him  strictly  to 
make  out  his  tide.'    It  is  true  that  the  uniform  tenor  of  the  books  }s,  that  for 
a  district,  or  even  so  far  as  a  hundred,  a  party  may  prescribe  m  non  deci" 
mando:  but  though  the  doctrine  is  generally  recognized,  I  know  of  no  instance 
in  which  such  a  prescripdon  has  succeeded,  except  in  the  three  counties  o£ 
Kent,  Sussex,  and  Surrey.     Whenever  an  attempt  has  been  made  to  resist  the 
right  of  the  rector  upon  the  ground  of  a  prescripdon  in  non  decimando,  the 
court  has  been  very  careful  to  see,  whether  the  defence  was  not  founded  upon 
an  ignorance  which  prevailed  as  to  the  liability  to  tidies,  and  not  upon  any 
definite  legal  right.  There  are  several  instances  of  that,  Snnth  v.  Johnson{7% 
Nagle  V.  Ednards  (8).     If  defences  of  this  nature  were  given  away  so  easily, 
that  which  proceeds  from  ignorance  might  very  often  be  converted  into  a  legal 
ground  of  defence,  and  prescriptions  in  non  decimando  established  in  every 
county  in  the  kingdom.     Upon  these  grounds,  where  a  prescripdon  in  non  de^ 
cimando  is  set;  up,  the  court  always  calls  upon  the  party  to  shew  a  legal  ground 
of  defence,  and  to  make  it  out  clearly;  he  must  not  only  state  the  fact  that  no 

tithe 

1)  Ante,  vol.  1,  592.  (5)  Pott.  Add. 

2)  2  Inst.  p.  43;  Ante,  voL  1,  ^  119.  (6)  4  M.  &  S.  130;  Atiis^  p.  71ft, 


i 


)  AmW.  IZO;  Ante,  p.  123.  (7)  Ante,  voL  1,  p.  6^t. 

(4)  Wood's  Thhe  Cftuses,  512;  Post,  Add.        (8)  Anie,f.  427.'  - 
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titfae  u  dtud^  or  has  beei^  paid,  but  why  it  is  upt  jdii^  o?.  ImsjiQt  bttfti>t»|^V  li^ 
must  bring  forward  the  specific  ground  upon  which  he  claims  to  be  entidad  ta 
prescribe  in  non  decitnatido.  If  he  jnake  out  that  it  is  by  OHStom,  he  mnst 
state  the  custom,  and  put  it  distinctly  in  issue.  In  this  case  the  party  has 
stated  merely  the  fact  that  no  tithes  have  been  paidi  but  has  not  stated  why 
they  have  not  been  paid.  Even  if  it  can  be  considered  that  a  custom  ia  pat 
in  issue,  the  evidence  is  too  loose  to  establish  it ;  for  that  purpose  the  party 
ought  to  have  proved  the  falling  of  timber  in  every  part. of  the  eouoly,  ^t 
the  exemption  was  claimed  in  particular  cases,  that  ^e  attention  of  the  rector 
was  called  to  it,  and  that  the  custom  prevailed.  There  is  not,  therefor^  a 
sufficient  case  made  out  to  establish  the  claim  in  non  decinumdo.  The  next 
groimd  of  defence  is,  that  the  trees  cut  down  are  of  more  than  twenty  yearsT 
growth.  There  is  no  doubt  that  if  trees  be  of  the  description*  which  by  the 
genera]  law  of  the  land  are  timber,  or  which  by  the  usage  of  the  country  are 
considered  as  timber,  those  trees,  if  they  have  never  been  cut  at  all,  when  cut 
down  above  twenty  years'  growth  are  not  liable  to  tithe ;  the  doubt  is,  whether 
the  pxttivgaAram  tbjp  roots  of  treea^are  prlvil^^ed  or  not,  according  as  the 
^  trees  were  cut  down  when  above  <Nr  under  twenty  years'  growth.  It  Is  ^oite 
^  dear  that  so  far  as  applies  to.  the  mast  of  a  tree,  if  it  be  t^nber  that  was  nevei 
cut  at  all  till  twenty  years'  growth,  all  its  produce  to  time  immemorial  wiU  be 
constantly  privileged,  because  the  tree  once  privileged  communicates  that  pri- 
vilege to  its  germins  for  ever.  The  difficulty  is  as  to  the  g^rmina  arising 
from  the  old  stools.  In  the  2vtd  Institute  it  is  cettaidyJaid  dowa*  that  the 
germins  from  the  roots  are  privileged,  as  well  as  those  from  themast^  but  that 
point  underwent  very  great  consideration  in  JVaUan  v*  ZVyoa>  aad  undoabt* 
ediy  it  was  Lord  Hardwicks's  opinion  that  the  passage  in  the  Sod  Inatitute 
was  not  law ;  that  th^re  W90  a  distinction  between  we  rpot  and  the  mast ; 

*  Aat  the  privilege  did  not  attach  upon  the  root,  and  that  the  geonios  eut  fiom 
die  old  roots  wore  for  ^ver  liable.    The  distinctjon  taken  in  thai  caaa  may 

*  nave  been  macte.for,  the  purpose  of  protecting  the  rights  of  the  diorch,  where 
they  depend  upon  gemiins  sprung  iroin  old  stools,  it  being  difficult  to  ascar- 

^  tain  whether  the  stools  fajjelpng  to  trees  wliich  did  or  did  not  acquire  the  pciid- 
We.  Lord  Habdwicxe's  deeisipn  ia  WaUon  v.  Tryan  has  hem  followed  in 
tralhank  v.  Hayward^  imd  Lewis  v.  SncU;  and  in  addition  to  these  Claes 
Aere  is  the  very  strong  authority  of  a  court  of  law  upon  this  suliject.  In  Fmi 
v.  Rac9t^  the  court  of  King's  Bench  gave  a  direct  decision  in  pointt  and  this 
being  a  dear  legal  right,  a  court  of  equity  should  be  cautious  of  setting  up  its 
bwn  judgment  against  the  unanimous  decision  of  a  court  of  law.  .There  ja  a 
subsequent  case  oi  Evans  v.  Roe  depending  in  the  Court  of  £xcheq|ier;  that 
.  case  was  airguid  before  the  very  learned  Uhief  Baron(l),  who  thought  thitt 
some  doubt  had  been  thrown  pver  the  authorities,  and  was  desirous  that  the 
subject  should  be  brought  under  the  consideration  of  the  whole  court,  which 
I  believe  has  not  yet  been  done.  Notwithstanding  the  authorities  to  which  I 
have  referred,  if  the  parties  are  anxious  to  have  the  point  open,  whether  or  not 
the  rule  is  uniform  that  the  germins  must  pay>  whatever  was  the  age  of  the 
tree  from  whose  roots  they  have  sprung,  the  master  may  be  directed  to  dis- 
criminate the  ages,  of  the  trees ;  the  defendants,  however,  mujst  understand, 
that  iif  such  an  inquiry  is  directed,  they  wil)  take  it  at  the  peril  of  costs ;  the 
.  inquiry  will  be  attended  with  expense,  sjpd  it  is  a  matter  for  the  consideration 
of  me  defendants  whether,  if  there  is  no  probability  that  in  the  result  the  court 
can  contradict  the  authorities,  they  will  venture  to  take  it.  At  all  events,  thm 
must  be  some  inquiry,  as  it  is  not  dear  that  some  part  of  the  wood  cut  dowa 
may  not  have  been  timber,  above  twenty  years'  growth^  and  not  sprung  from 
old  stools. 

'*/  The  defendants  aflerwards  declined  taking  the  inquiry  as  to  the  i^^  of 
the  trees  from  the  roots  of  which  the  germins  sprung,  and  the  following  oecree 
was  made. 

His  Honour  doth  order  an^  decree,  that  it  be  referred  to  the' master  ip.  tAe 
an  account  of  the  tithes  of  wood  which  has  been  felled  and  cut  dfjsnu  and 
which  has  been  Ireiieived  aud'taken  by  the  .defendants  or  any  oir  eidi^r  oC^^> 

from 

(1)  L.  C.  B.  Riehtrdi. 
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^  lh/i(I^P^ v;(^t!4l  Tiin^  And  lands  in  their  joint  and  several  occupatioii«  siMttt^i 

•  'fn'tfe  patisH'of  Llandabamfaur  in  the  county  of  Cardigan,  within  six  year* 
'  *T)eftire  the  fiKng  of  the  plaintifTs  bill  in  this  cause,  and  up  to  the  date  ^her^f  »' 
"  'ana  for  that  purpose  it  is  ordered,  that  the  safd  master  do  ascertain  how  niuclT 

wood  has  been  cut  down  by  the  said  defendants  as  aforesaid,  upon  the  paid 
'  fsitms  and  lands  during  the  time  aforesaid,  and  which  sprung  from  stooU  or 
roots  of  trees,  and  what  is  the  value  thereof;  and  it  is  ordered,  that  the  said 
iha!9ter  do  also  ascertain  how  much  wood,  not  growing  from  the  stools  and  roots 
of  trees,  (except  oak,  ash,  and  dm,  which  attained  the  age  of  twenty  years), 
has  been  cut  by  the  said  defendants  as  aforesaid,  and  during  the  time  aforesaid, 
and  what  is  the  value  thereof;  and  that  the  said  defendants  do  pay  unto  the 
plainttlfk  their  costs  of  this  suit,  to  be  taxed  by  the  said  master,  together 
with  what  shall  'be  found  due  from  them  on  taking  tlie  accounts  aforesaicL 

T.  4.  Geq.  4U  1823,    In  Cano. 
miUamB  y.  Baeon  and  OAistb^    [I  Ska.  k,  Staart,  415/)     ; 

THE  bin  was  filed  by  the  rector  of  the  parish  of  Markfield,  ag^nst  the  At  tht  iiltl  of 
occupiers  of  certain  lands  in  that  parish,  and  against  Charles  March  «iii««etoascer- 
Philtipis,  Esq,  and  it  prayed  for  an  account,  and  payment  of  the  tithes  of  those  i'ST^Arf**?"*' 

**^^'  .       ,  antt,*a  Uymm 

The  occupiers  in  their  answer  stated,  that  the  lordship  of  Markfield  consisted  was  entittod  to 

partly  of  ancient  inclosed  lands,  consisting  of  116  acres,  or  thereabouts^  Ijuig  tlie  dthei,  or  a 

•  together,  and  called  and  well  known  by  the  name  of  the  Cliff  Slade.     They  ^^^^^^^ 
■flien  set  fcirth  the  boundaries  of  these  116  acres,  and  added  that,  durbg  cwtSnSnds 

'*die  several  years  mentioned  m  the  bill,  the  occupiers  of  the  lands  called  .^e  h  w«i  proTed. 

Cliff  Slade  had  pbid  to  the  defendant,  Phillips,  the  yearly  sutn  ot  is.  10/f,«iupd  that  a  pAyment 
''tint  the  same  had  be^n  accepted  by  him  in  lieu  of  the  tithes  of  those  ^nds,!       d«cribed  as  a 

•     The  defendant  PhiHips,  fey  his  answer,  claimed*  the  tithes  in  kind  of  ^e  2S1  ^![5!fr«,# 
-:.,.•  .   ^  *     .    •'  .  »  -1  »  ^i»  Hrene,  issuing  out 

^  wnos  m  questioh,  or  a  modus  composition,  rate-tithe,  or  annual  payment,  pf  of  viands  in 

lif.'IO^.  in  lieu  thereof;  and  he  sMd,  that  the  said  piortion  of  titbes,  mo<fip,  question,  had 
composition,  rate-tithe,  or  annual  payment,  had  been,  for  a  great  length  of  ^«»  conveyed 

"'time,  the  subject  of  conveyances  and  assurances  in  the  law  as  a  lay- fee ;  a|id  JIp  ts^I^deed 
that  the  persons  from  whom  be  derived  his  title  to  it  had,  for  140  years^d  &r  the  last  150 

'  inpwards,  deceived  the  tithes  of  the  lands  called  the  Cliff  Slade,  or  acceptei^a  years,  and  that 
composition,  rate-tithe,"  or  yearly  sum,  in  lieu  and  satisfaction  thereof.  .    tW«  payment 

At  the  hearing  of  the  cause,  the  following  issue  was  directed  to  be  tried  at  ^^^^ft"  ^ 
the  next  assizes  :  "'Whether  the  defendant,  C.  M.  Phillips,  was  entitled  to  the  ^^^  y^  ances- 

"tithds,  Of  to  a  modus  of  4«.  lOd.  payable  yearly  in  lieu  of  tithes,  of  the  lands  ton,  and  that  no 
called  the  Cliff  Slade  ?"  tithe  had  been  . 

'     At  tlie  trial  of  the  issue,  Mr.  Phillips  produced  his  title-deeds  for  the  last  ^„2ftAo 

■^  150  years,  by  some  of  which  was  conveyed,  "  All  that  rate-tithe  of  4*.  yearly  ^^^  within 

Renewing,  increasing  and  arising  out  of  certain  grounds  in  Markfield,  called  living' memory 
ftife  Cliff  Slade  ?"  in  others,  "  The  tithes  or  rate-tithes  of  4.?.  8  J.  yearly  issuing  »nd  a  verdict 
ddt  of  the  closes  called  the  Cliff  Slade,  in  the  parish  of  Markfield  ;**  and  in  Jj"^^J"*^ 
bthets,  *•  The  tithes  or  rate- tithes  of  45.  lOd.  issuing  and  payable  out  of  sundry     A'motion  for 
doftes  called  Cliff  Slades,  situate  and  being  in  Markfield  aforesaid.**     It  wa3  a  new  trial  by 
alsa  pfroved  that,  as  far  as  living  memory  could  reach,  this  payment  had  been  the  rector,  was 

'  irtcetved  by  Mr.  Phillips  and  his  ancestors,  and  that  no  tithes  had  been  paid  «*»«*• 

'to  the  rector  for  the  lands  in  question.     Upon  this  evidence  the  jury  found  a 
Verdict  for  the   defendants  in  this  court,  who   were   plaintiffs  in  thq  court 

*bf  law.  ■■','■  '     \  ;  ..'^  *    .^ 

"^'Mr;  Seii  and  Mr.  Tteslovt,  for  Ae  plain  tiff,*  now*  nioved  for  a  hew.  triaL  . " 
The  c[uestion  is,  whether,  in  the  case  of  ran ,  ecclesiastical  rcctpr,  a^  pQurt 
du^t;  upon  such  evidence  as  was  given  at  the  tr/al  of  this  issue,  to  dir.ect.,4^ 
jury  tannd  in  favour  of  the  defendants;  Or  whether  there  ought  not  jGurst^o  .1)e 
89rae  evidence  of  the  existence  of  such,  a  portion  of  tithes, .arvd  ,t>o\y  itbeq^ine 
s)^6hrkt^d  ftohi  tSe' rectory  V  Until  the  dissolution^ot  moiia^teri^s*  iiplaiy'paQ 
Ciffllll'  1ibld'  ritlfcs;  When  the  rnbnasteries  wer^ "'dissolved,  the'^rown  iy^ 
en^bfe^  io  giimt  out  tithes  to  any  iridividiiat.  *'Bu£lt  liiust  be  shewn  that  this 
roL.  II.  .4b  pensipn 
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pension  was  existing  at  thai  thne,  and  also  how  It  became  separated  fironf  me 
monastery.  Evidence  ought  to  have  been  given  of  the  commencement  of  tW» 
payment,  as  is  required  in  the  case  of  a. composition-real.  The  defendants  did 
not  make  any  attempt  to  shew  the  origin  of  their  title ;  they  only  shewed  a  dry 
possession  for  140  years.  The  introduction  of  this  payment  into  the  tid^ 
deeds  cannot  prejudice  the  rector ;  for  he  had  no  access  to  them.  AdmittiDg 
that  where  tithes  have  been  the  subject  of  conveyance  and  enjoyment  for  a 
great  length  of  time,  a  title  would  be  presumed  against  a  lay-impropriator,  the 
same  circumstances  would  not  induce  the  court  to  make  the  same  presumptkni 
against  an  ecclesiastical  rector :  for  a  lay-impropriator  may  alienate,  but  a  spn 
ritual  rector  cannot ;  and  the  courts  look  with  great  jealousy  upon  any  usurpa- 
tion of  the  rights  of  the  church.  SinUt  v.  Baker  (1),  Scott  v.  A  trey  (f),  Fan^ 
than  V,  Rotherham{S\  Bemeyv.  Harvey {i),  and  Meade  v.  N&rhury(5). 

Mr.  Heald  and  Mr.  Merivale^  for  the  defendants. 

The  Vice-Chancelior: — This  case  cannot  be  confounded  with  a  prescrip* 
tion  in  non  decimando^  which  is  merely  unlawful.  The  defimdant  here  cUuiiis 
a  portion  of  tithes  to  which  he  may  be  legally  entitled  ;  and  the  single  consi- 
deration is,  whether  there  was  sufficient  evidence  before  the  jury  to  justify  their 
presumption  that  he  had  such  legal  title. 

It  is  proved,  by  existing  deeds,  that  this  portion  of  tithes  has  been  the  regu- 
lar subject  of  conveyance  for  one  hundred  and-  fifty  years  past ;  and  that  the 
actual  perception  of  tithes,  or  of  a  money-payment  in  lieu  of  tithes,  has  accom- 
panied the  title  by  conveyance  as  far  back  as  living  testimony  can  reach ;  and, 
unless  it  be  peculiar  to  this  species  of  property  that  the  origin  of  the  title  musk 
'  be  actually  shewn,  no  evidence  can  be  more  conclusive.  It  is  argued,  that  this 
would  be  good  evidence  against  a  lay  rector,  according  16  the  case  of  Seoti  v. 
A  trey  ^  and  the  other  cases  referred  to;  but  that  is  not  sufficient  evidence 
against  the  plaintiff,  who  is  a  spiritual  rector.  I  cannot  very  well  reach  the 
principle  of  this  distinction.  A  legal  title  to  a  portion  of  tithes  may  exist  as 
well  against  a  spiritual  rector  as  against  a  lay-impropriator ;  and  why,  there- 
fore,  is  not  such  a  title  to  be  presumed  from  long  conveyance  and  possession  ? 
It  is  true  that  a  lay-impropriator  may  himself  sever  a  portion  of  tithes,  which  a 
spiritual  rector  cannot  do ;  and  that  a  presumption  may  therefore  be  raised  against 
a  lay-impropriator  upon  slighter  evidence  th^n  would  be  reasonable  against  a 
spiritual  rector.  But  this  does  not  affect  the  principle.  If  it  were  necessary, 
in  the  case  of  a  spiritual  rector,  to  shew  the  actual  origin  of  a  portion  of 
tithes,  it  is  not  probable  that  any  such  portion  could  at  this  day  be  main- 

Refuse  the  motion  for  a"  new  trial,  with  costs. 

(1)  2  Ves.  jun.  625;  Ante,  p.  421.  (2)  Ante,  p.  842.  (3)  ^ii^,p.  158. 

(4)  17  Ves.  1 19 ;  JnU,  p.  585.     (5)  2  Price,  838,  and  in  D.  P.  9tfa  April,  1821)  Ami§,  p.  746. 

T.  4.  Geo.  4.  1823.    B.  R. 

WilKam  Donees  v.  Edward  Benn  and  Hemry  Whitfield  CresswelL 

[8  Dowl.  &  Ryl.  122.]     1  Barnew.  &  C.  761. 

The  tithe  of  ^T^HIS  was  an  issue  directed  by  his  honour  the  Master  of  the  Rolls,  to  try 
seed-tares  is  a  -■-  whether  the  phuntiff  was  entitled  to  the  tithe  of  seed-tares,  growing, 
great  or  rector's  arising  and  renewing,  and  which  were  had  and  taken  by  the  defendant  Edward 
to  the'hnpr^'^'  Benn,  on  and  from  the  lands  in  his  occupation,  situate  in  the  hamlet  of  Hatton, 
priator,  under  a  in  the  parish  of  Bedfont,  in  the  county  of  Middlesex,  in  the  several  years  1ft  IS 
grant  of  *'  deci-  and  1814^  At  the  trial  before  Abbott,  C.  J.  at  the  Middlesex  sittings  aftdr 
sttosgarbarmn  et  Hilary  term,  1822,  a  verdict  was  found  for  the  plaintiff,  in  the  affirmative  of  tlie 
when(Mupled  ^ords  of  the  issue,  with  nominal  damages,  subject  to  the  opinion  of  the  ooui^ 
^-ith  evidence  of  on  the  following  case : — The  parish  of  East  Bedfont,  in  the  county  of 
perception.   ^      Mi3dlesex,  consists  of  two  /rectories^   the  one  called  the  rectory  of  East 

Bedfont,  the  other  called  the  rectory  of  Hatton.  By  letters  patent,  daied 
14th'  September,  in  the  41st  Elizabetli,  the  said  queen  granted  in  fee 
to  Henry  Best  and  Robert  Holland,  among  other  things,  *<  Necwm  oitlnes 


t  - 
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'  ^hmdmnmrnmoitrag  gmimtm  et  grunoram  awnma^  ei  de  tempore  in  iempus 
'^€9cenUmn^  ftrovemmUwn^  seu  reno/vanlium  in  Hatton,  infra  .parochiam  de 
Sedfount  ki  prmdieto  comitaiu  Middlesex,  habendum^  tenendum,  et  gaudendum^ 
• 'WaftOxe  Heunco  Best  ei  Roberto  Holland  et  haredibus  et  assignatis  sws" 
The  firopeity  in  the  said  tithes  has  descended  to,  and  is  now  vested  in  the 
pveqent  lay-imprdpriators  theveei^  and  the  plaintiff,  during  the  time  in  question, 
sras  lessee  «ndpr  them,  of  all  and  every  the  tithes  of  corn  and  grain,  and  all 
4»tber  pectOTial  or  great  tithes  whatsoever,  yearly  and  from  time  to  time  coming, 
growing,  arising,  happening,  renewing,  increasing,  or  to  come,  &c.  in,  upon,  or 
•  out  of  all  those  lands  and  grounds  within  the  said  hamlet  of  Hatton.     The 
defendant,  Edward  Benn,  became  die  occupier  of  a  farm  within  the  said  hamlet 
andfeetovy  of  Hatton,  at  the  latter  end  jof  1811,  and  continued  to  occupy  it 
during  the  years  181S,  1818,  and  1814,  and  the  defendant  Henry  Whitfidd 
Creuwell  » the  executor  of  the  hite  Dx.  Whitfield,  who,  jduring  those  years  and 
araay  yean  pneceding,  was  the  vicar  of  die  ^d  parish  of  East  Bedfont.    As 
&r-£ack  as  living  lucmwy  extends,  tares  have  been  grown  in  the  hamlet  and 
tvectory^of  Hattoa,  and  D^n  the  farm  occupied  by  the  defendant  Edward  Benn. 
If  €iit  green,  the  tithe  was  rendered  or  compounded  for  to  the  vicar;  if  su^red 
*>  stand  tin  ripe,  the  tithe  was  yielded  or  compounded  for  to  the  lay-impro- 
^ator  «r  his  lessee,  from  time  toJtime,and  the  defendant  Benn,  in  the  year  1812» 
xendered  the  tithe  of  seed-tares  to  the  plaintiff,  but  in  the  year  in  question,  he 
cefused  to  render  such  tithe,  upon  the  ground  that  the*same  was  a  small  tithe, 
.md  therefore  payable  to  the  vicar*     Three  witnesses  were  examined,  who  . 
«ioved  this  usage ;  one  of  them  was  of  the  age  of  eighty-six,  and  another  of 
'lifty-Bix,  and  both  those  persons  said,  that  seed-tares  were  considered  as  great 
jur  ytdfft's  tithes;  -the  third,  who  was  the  plaintiBTs  son,  and  who  had  actually 
•ivotfived  the  dthe  of  the  defendant  Benn,  as  before  mentioned,  said  they  claimed 
<faem  as  great  tithes.     Tares,  when  once  cut,  do  not  spring  up  again  like 
tflovcr ;  if  cot  green,  they  are  given  as  fodder  to  cattle ;  if  suffered  to  stand  till 
«ipe, -they  are  then  cut  and  laid  in  wads  unbound,  like  beans  and  peas,  and  ane 
icavried  home  and  threslied  in  the  bam  like  barley,  oats,  peas,  and  beans* 
-AflBT  threshing,  the  stalky  are  used  for  foddering  cattle,  like  the  straw  of  oats, 
Bad  the  seed  usually  given  as  food  to  pigs  and  pigeons.     Tares  thus  harvested, 
OLie  called  seed-tares.     The  stalks  of  rape,  if  suffered  to  stand  till  ripe,  arc 
joommonly  h\xmt  as  useless.  .  No  endowment  of  the  vicarage  was  proved.     It' 
appeared  in  evidence,  that  the  vicar  had  enjoyed  the  tithe  of  hay,  and  was  con- 
sodsredtobe  entided  thereto.     The  vicar  had  always  received,  and  was  ad- 
mitted to  be  entitled  to  all  the  small  tithes,  with  the  exception  of  the  tithe  of 
•eed-tares,  if  the  court  should  be  of  opinion  that  such  tithe  is  a  small  dthe ;  the 
right 'to  the  tithe  of  such  tares  being  the  question  for  the  consideration  of  the 
court  under  all  the  circumstances  of  the  case.     If  the  court  should  be  of  opin- 
ion that  the  plaintiff  is  entitled,  the  verdict  is  to  stand.     If  the  court  should 
lie  of  the  contrary  opinion,  a  verdict  is  to  be  entered  for  the  defendants^. 

Wilde,  for  the  plaintiff.  This  case  is  to  be  discussed  as  a  question  between 
sector  and  vicar.  It  is  clearly  established,  that  a  rector  is  prima  facie  entided 
to  the  whole  tithes  of  the  parish,  and  the  vicar  can  claim  nothing,  unless  he 
sbewa  an  endowment,  or  some  evidence  from  which  an  endowment  may  be  in- 
ferred. Grene  v.  Austen(l),  Sims  v.  Bennett{2),  Garnons  v.  Bamard(9\ 
Awdry  v.  Smallcombe{^\  and  KennicoU  v.  Watson{5).  In  Lord  Dartmouth 
V.  Roberis(6),  it  is  laid  dowQ,  that  modern  enjoyment  is  the  best  interpreter  of  < 
right  in  the  absence  of  documents.  Therefore,  even  if  this  were  a  small  ddie, 
custom  would  carry  it  in  favour  of  the  impropriator  ;  and,  if  large,  d  fortiori 
he  would  be  endtied  to  keep  it.  Here  there  is  no  endowment  to  the  vicar ; 
the  perception  is  also  against  him ;  for  he  not  only  has  not  received  the  dthe, 
but  the  evidence  is,  that  it  has  been  received  by  the  impropriator.  As  the 
defendant  has  made  out  no  dde  in  the  vicar,  the  next  question  is,  whether  the 
pbiDtiff  is  entitled  to  claim  on  behalf  of  the  rector,  or  as  if  he  were  in  the  place 
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1108  TITHE  CASE*. 

18^5.  of  the  rector.  Are  the  ^ords  of  the  grmt  lai^'^cNt^Wdt^WtfiiMi^ 
DAWES  crowri  possessed  ?  The  words  are  "  devimas  garbunan  m^(i»im&rtm^^  ^Wlfclt 
the  meaning  of  "  garble  et  gratia**,  is,  mu^t 'be  collected  frlM'tli)m}lii'^MM& 
ities.  In  Toller,  p.  54,  "  garha;'  it  h  said,  "  rtieftns  gtairt'br^frtda  df  ^ 
earth  bound  up  in  sheaves."  In  Barsdale  vJ  Smtk{l ),  Ogiander^.'  i^ofttP^H^ 
fret (2),  and  Smith  v.  Hodg8m{S)y  it  was  determined  ilM  '*  gOfba"^  ^M, 
comprehend  the  tithe  of  hay  or  otherwise.  In  WaU  ^.  FiiUn!Wd{4f)i'ii  ^^firSi 
deemed  grain.  In  Terms  de  la  Ley,  **  garbe"  signifies  a  {>tmdle  or  shd^P;^*^ 
Tomlin's  JacoVs  Law  Dictionary,  "  a  bundle  or  sheaf  of  corn,  and  fii  S(jiiM 
places  it  is  taken  for  a  handful."  Cowell's  Interpreter  nves  the  like  defiinldMff 
In  Sims  v.  Bennett  (5),  it  carried  peas  and  beans ;  Lord  Kee^  Hski^ErT  lH)l<M6g 
that  "  garba"  means  ^^quod  Ugari potest ;**  and,  from  analogy,  tares  tiieef'ibfi^ 
pass^under  it,  because  they  are  capable  of  being  bound.  The  usi^  p^oi4S<|^itf 
this  case  is  conformable  to  this  construction.  Then,  if  it  is  dear  tb^'die  eroWr 
intended  to  grant  all  that  it  possessed,  the  question-  is,  whHher  the  gmnrU^^ 
the  croi^n  has  demised  to  the  plaintiff  all  that  he  possessed.  The  dettiieNfr4i 
of  "  all' and  every  the  tithes  of  com  and  grain,  and  all  othef  veett«&l»'W 
great  tithes  whatsoever."  By  these  words,  it  is  manifest  that  he  kAeMM 
to  grant  all  that  he  possessed.  Could  he  claim  the  tkhe  '^f  tote-^fir 
opposition  to  the  plaintiff?  Certainly  not ;  and  the  defendant  Bftki'  lud 
adopted  this  construction  by  former  payments.  In  this  view  of  the'tii^ 
it  is  immaterial  whether  tares  be  great  or  small  tithes;  fi^r  e^eh  if  ihb^ 
were  small,  the  word  **^a^6<a?"  would  carry  them,  especially  t^heii  coupltfd  yii€ti 
usage.  But  it  is  a  great  tithe,  first,  from  its  nature,  and  second,  frm  }kt^ 
thority.  In  the  first  place,  it  resembles  corn  or  grain  in  its  hata)^$  tiie%Mt 
is  useful,  and  the  plam  is  perenniM.  Then,  oh  an  thority,- Lord  <!5t)fee(^,'tfi 
his  division  of  great  tithes  and  small,  enumerates,  amongst  ihe  former, '"  zvsa^ 
nia/'  which  clearly  means  tarts.  In  P^rry  v.  Soam{7)  it  is  adecled  tirltf 
example ;  and  tares  are  spoken  of  as  being  known  time  out  otlvaimdi' '  Ft^itd 
these  it  appears,  therefore,  that  tares  are  great  tithes^  first,  Aromtheii^lMlttitfeV 
second,  fVom  authority ;  and  thirds  from  custom,  which  last 'is  dedM^iiJH 
cases,  except  in  one  peculiar  class,  namely,  where  die  article  is  of  ttovi^iamS 
duction.  Here  the  article  is  clearly  not  novel.  It  witlbe  said  en^h^^^i^lhS? 
side,  that  the  custom  in  this  case  cannot  prevail,  because  it  is  fbunded  Hii 
mistake,  in  consequence  of  a  supposed  analogy  between  tares  and  other  gh^  j 
but  the  mistake  of  analogy  has  never  been  applied  to  the  judgment  of  a  eottri'  of 
justice,  and  can  have  I'eference  only  to  the  opinion  of  the  parishioneH^  thM<^ 
selves.  But  if  this  were  otherwise,  the  argument  from  analogy  would  luif 
favour  the  defendants.  Peas  and  beans  are  great, tithes  according  to  G'timfey 
V.  Burt{S) ;  and  peas,  beans,  and  tares,  are  aU  of  the  satne  family.  'Tar^  m 
not  analogous  to  hay,  because  that  is  an  exception.  They  have  ho  ttttdb^ 
to  seed,  because  they  partake  of  the  nature  of  com,  and  all  the  dedsions  in 
against  this  analogy.  Nicholas  v.  Aitsten{9)f  Nicholas  v.  ElUott^lO}^  ttfaS 
Oumley  v.  Burt*  On  these  grounds  the  plaintiff  is  entitled  to  judgn^t*  "^  '^^' 
C,  Cresswellf  contrh,  argued,  first,  that,  admitting  the  rector  to  be  edtltl^ 
primd  facie  to  all  tithes,  and  that  this  was  to  be  treated  as  a  question  betwe^ 
rector  and  vicar,  still  neither  the  words  of  the  grant,  nor  of  the  lease,  w^tda 
carry  the  tithe  of  tares  to  the  plaintiff;  second,  that  the  evidence  of  usage/^extalV 
nected  with  those  instruments,  was  not  sufficient ;  and,  third,  that  from  »asi6^ 
to  other  seed,  the  seed  of  tares  was  a  small  tithe,  and  went  to  Ae  vk^ 
Agreeing  that  the  rector,  on  the  one  hand,  is  primd  fade  entitled  to  tdl  'tb^ 
-tithes,  yet  it  must  be  conceded,  on  the  other,  that  the  vicar  is  in  this  case-^i 
dowed  of  all  small  tithes,  and  if  this  is  a  small  tithe,  it  is  dear  he  Wou^l 
entitled  to  it.  The  words  "  garbarum  et  granorum'  do  not  necessarily  m^ 
elude  the  tithe  of  tares,  because,  unless  seed-tares  can  in  strictness  be  cattM 
grain  to  distinguish  them  from  seeds,  in  the  ordinary  sense  of  the  word,  thl^ 
cannot  be  called  great  tithes.     As  seed,  without  any  qualificationi  they  wocda 
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TTFHS  CA9BS. 

S)WJ9fS(l'^^'^^*<^'^^3^>^  tithes*    The  descciption  here  is  **  seed-tares/ 
yubfeih  impute  seed  in  its  ordinary  eoiue ;  and  therefore  under  the  words  *'  gar- 
bwrmn  et^grun^rumi"  they  cannot  pass  to  the  impropriator.     The  payment  of 
lUs  as  tithe  to  the  rector  has  arisen  from  an  erroneous  notion  that  the  seeds  of 
taresi  are  great  tithes,  without  ^eg&rd  to  the  distinction  between  grain  and  seed. 

14  therefore,  it  can  be  shewn  that  the  seed  of  tares  fontis  a  middle  class  be- 
tween grain  and  seed,  then  it  will  follow  that  the  plaintiff  cannot  be  entitled  to 
she  dthe  ^ther  under  the  grant,  the  lease,  or  the  usage.  The  case  of  South" 
<feell  r.  S(mihcoU{l)  k  an  authority  to  shew  that  by  common  intendment  the 
IFVOTfU'  '*garbarum  et  granomm**  will  not  pass  any  thing  but  corn.  There  it 
waa  said -by  Roil,  J.,  that  the  words  "senunavit  cumgranOf'  by  common  con- 
atiMclioB^  shall  be  meant  "  with  corn,  and  not  with  seeds.''  1^his  is  an  au« 
^dtity.to  shew  that  the  word  ''grain"  is  limited  to  corn,  and  upon  that  prin- 
S^Ot  tares  cannot  be  included  in  the  word  ''grain."  In  Dorman  v.  Curry  (2), 
BiWAios,  G.  B*  observes,  "  It  is  true  that  it  was  long  very  doubtful  whether 
f^e^s  were  great  or  small  tidies,  or  belonged  to  the  rector  or  vicar,  but  there 
^ve^bfeen  many  cases  since,  wherein  it  has  been  clearly  held,  that  proof  of 
fajmeot  of  tithes  of  seeds  to  the  rector  shall  not  affiect  the  right  of  the  vicar, 
l^d .  tbe»  reason  is,  that  the  prevailing  erroneous  notion  of  seeds  beine  great 
tUliesdesfroy^  the  usual  effect  of  the  evidence  of  its  perception  as  such,  by  a 
fi^ptor*"  Tha  stats,  31  Geo.  3,  c.  30,  s.  15  ;  41  Geo.  3,  c.  1 ;  42  Geo.  3,  c.  35 ; 
4d.Qep<  3,.^ 93;  55  Geo.  3,  ««^6 ;  58  Geo.  3,  c.  82,  relating  to  the  exportation 
^d^JHiportatioa  (^  aon^  may  be  taken  as  legislative  expositions  of  the  word 
^rgn^Qy-  ^^^  y^t  in  the  various  articles  there  enumerated,  as  falling  within 
ihal'ilefiiAition,  tares  are  not  to  be.  found.  The  use  to  which  this  article  is  ap- 
plied, is  no  criterion  as  to  the  class  to  which  it  is  to  be  assigned;  for  in 
lfafUsY,yP4m  the  clover  «eed  was  given  to  feed  pigs,  and  yet  it  was  held  a 
yifiariai..  Aithe»  Therefore,  the  cirpumstfu^ce  of  the  seed-tares  bei^g  given  to 
|ee4  pigs  and  ppgeonsia  this  case,  cannot  be  prayed  in  aid  of  the  argument  on 
the  other,  side.  If  tares  .are  to  be  considered  great  tithes,  because  of  their 
m^icatioi^  to  the  feeding  of  farming-stocky  upon  the  same  principle,  rape- 
siyj^  canary  •'Seed,  and  several  other,  seeds  which  are  given  to  cattle,  might  be 
^(tfiiuderod  •  gr^t  tithes.  Vetches,  cut  green,  in  one  of  the  cases  cited,  were 
Ij^eid  f, vicarial  tithes,  and  there  seems  no  sound  reason  why  the  seeds  wlien 
T^  shall  not  fall  under,  the  class  of  seeds.  If  the  payment  of  the  tithe  to  the 
Tfictor.or  the  vicar  is  to  be  regulated  by  the  nature  of  the  seed,  and  not  by  the 
atfilk  of  the  plan^  then  this  seed  resembles  those  which  are  declared  to  be 
mall  tithes.     The  question  then  is,  whether  the  evidence  of  usage  in  this  case 

15  S|A£Bcient,  when  coupled  with  the  grant  and  the  lease,  to  carry  them  under 
i^  .words  *ygariwrum  et  granofumj*  as  great  or  rector's  tithes.  Evidence 
qf  Maage  in  these  cases  must  be  consistent,  clear,  and  decisive.  It  is  not  to  be 
\^  ^.the  opinion  of  the  parties  either  paying  or  receiving,  nor  to  any  vague 
Ijr^putation  wliich  may  have  obtained  in  the  parish.  In  this  case  the  witnesses 
merely'  g^ve  their  own  opinion  of  the  character  of  the  tithe,  without  any 
n^imd.. basis  to  justify  their  statement,  and  they  profess  to  speak  in  terms 
wJ(ucb  import  a  degree  of  knowledge  upon  the  subject,  which  they  could  not 
f^t,|»0ssibility. possess;   for  they  do  not  confine  their  evidence  merely  to  the 

(e  of  their  own  parish,  but  they  profess  to  treat  it  as  an  usage  prevailing 
lout  the  kingdom.  Upon  such  evidence  as  this  the  court  cannot  act 
^.qnastion  of  this  nature,  and  therefore  the  supposed  usage  must  be  left 
,l9getberout  of  ponsideratign.  In  an  action  tried  between  these  same  parties 
Jthe  .Coqunon  Pleas,  before  Gibss,  C.  J.  in  1814,  in  which  ^e  plaintiff  ten- 
re4l  evidence  merely  of  usage  in  opposition  to  certain  admissions  in  the  case, 
(iord  Chief  Justice  thought  that  such  evidence  was  not  admissible,  and 
he  must  take  it  that  the  seed-tares  were  merely  preserved  for  seeds,  and 
rjpfpirp,'  ^hat  they  were  to  be  considered  small  tithes.  In  consequence  of 
^  js^^tiiQatiQn,  the  plaintiff  elected  to  be  nonsuited,  and  never  afterwards  at- 
taop^p^  to  disturb  that  opinion.  The  present  Master  of  the  Rolls  (Sir  Tho- 
MLf  ]^i,vicfi&)  when  he  directed  this  issue,  observed,  that,"  the  only  direct  au- 
.ftG  T    1  !-.  ..    .  thority 
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thority  on  the  point  is  the  opinion  of  Lord  Chief  Jmitiee  Onif  | 
authority,  and  on  general  principles^  I  am  ^ery  dear  that  the  phaatiff  h^ 
nothing  in  support  of  his  case  biit  usage."  This  seems  to  have  been  a  confix 
dent  opinion  upon  a  matter  of  which  Siere  seemed  to  be  no  doubt  in  his  Ho-^ 
nouT's  mind.  In  the  third  place,  upon  the  ground  of  analogy  to  other  seedi^. 
the  plaintiff  cannot  claim  this  as  a 'great  tithe.  There  is  no  doubt  that  the 
seeds  of  tares  resemble  "seed,"  popularly  so  called,  more  than  grain;  but  if 
even  they  form  a  middle  class,  and  fall  within  the  denomination  of  "seed*" 
they  clearly  would  not  pass  to  the  plaintiff.  The  mode  of  treating  tlie  artidcr 
as  stated  in  the  case,  shews  that  it  resembles  seed  more  than  grain.  The  pas- 
sage cited  from  2d  Inst,  by  no  means  bears  out  the  argument  for  which  it  was 
cited,  because  it  is  manifest  that  Lord  Coke  is  not  there  roeaking  with  re* 
ference  either  to  the  rector's  or  vicar's  claim  to  tithes.  He  uses  the  word 
'*zizania**  merely  as  a  general  term,  applicable  to  tares  in  any  state,  whether 
cut  green  or  ripe,  and  therefore  the  word  is  not  to  be  taken  in  the  senae  ooa- 
tended  for,  because  tares  cut  green  have  been  held  small  tithes.  Then  it  i» 
dear  from  all  the  decisions,  that  tares  do  not  come  within  die  word  ^'garbaJ* 
It  is  assumed  on  the  other  side,  that  because  they  have  the  capacity  of  bein|( 
bound  up,  or  garbed,  that  therefore  they  will  pass  by  the  word  "garha^*'  but 
that  is  not  sufficient.  In  all  the  authorities,  whether  definitions  or  deddedi 
cases,  the  word  **garba"  is  referrible  entirely  to  grain,  properly  so  caUed^ 
and  not  to  seed,  which  niay  by  possibility  be  garbed.  In  Rees's  Encydopee- 
dia,  garbe  means  "a  sheaf  of  any  kind  of  grain."  ,This  is  the  constructioir 
put  upon  the  word  in  Southcott  v.  Southceit  (1),  Fairfax  v.  Faxrfam  {^  and 
in  Pigot  V.  Heam  (3).  In  Cowell's  Interpreter,  ^^garbe^*  k  is  said,  cometb 
of  the  French  word  **  garbe  "  otherwise  irer6,  i.cfasciSf  which  signifies,  "ar 
bundle  or  sheaf  of  corn ;  and  Charta  de  Foretta^  c.  7,  is  dted.  In  the  case  of 
Sims  V.  Bennett  {4),  where  the  passage  from  Lindwood's  Commentanes>  IftB, 
is  cited,  "Erraris  damnabilU  devio  excacaii  suarum  ammarum  excuiia  non  d^ 
$Uantf  dum  frugum  suarum  decimam  garbam  sohentes  pro  labore  metentUtmf 
ed  minime  computatd,  non  absque  errore  calculiy  pro  dBcimd  undedmam  wUnmi 
garbam ,  ^c.j"  it  is  obvious,  as  was  there  contended,  that  the  word  ^^garha^ 
in  this  passage,  must  be  applied  to  ^^fruges;"  and  therefore  Lindwood,  as 
far  as  his  authority  goes,  carries  the  case  no  farther.  He  referred  to  Bars^ 
dale  Y,  Smith  {5);  and  in  conclusion,  insisted,  that  this  artide  being  kt  hs 
nature  seed,  and  resembling  other  seeds,  and  havrag  none  of  the  properties  of 
grain,  it  must  be  treated  as  a  small  tithe,  and  therefore  as  going  to  the  vicav 
under  his  endowment  of  all  small  tithes.  ' 

Wilde,  in  reply,  urged,  first,  that  the  grant  of  the  crown  had  conveyed  to  ths 
grantee  all  that  the  crown  possessed,  and  the  lease  to  the  plaintiff  having  demiaed 
iai  that  the  lessor  was  entitled  to  under  the  grant,  there  could  be  no  doubt  Aat  the 
plaintiff  was  entitled  to  this  as  a  great  tithe,  provided  it  had  all  the  pn^wrtiea  of  a 
great  tithe ;  and,  second,  that  upon  the  authorities  already  cited,  and  particuhnfy 
fVallis  V.  Pain  (6),  and  Sims  v.  Bennett^  this  artide  being  alq^uminona  plant,  aod 
having  the  quality  **quod  ligari  poiestf*  it  ranged  itsdf,  at  l«iat,  under  the  head 
of  a  great  tithe,  if  not  under  the  words  **  dedmat  garbarumet  granorum."  Tbt 
opinions  of  Gibbs,  C.  J<,  and  the  Master  of  the  RoUs,  could  not  govern  Uiia  CBfle» 
The  first  was  a  mere  dictum  at  Nisi  Pruts^  and  not  founded  on  any  matoie  de- 
liberation ;  and  as  to  the  other,  it  could  have  no  weight,  because  it  was  ^ta 
dear  that  the  Master  of  the  Rolls  desired  the  opinion  of  this  court  on  the  whole 
question,  or  he  would  not  have  directed  the  issue.  The  statutes  refared  te 
were  passed  alio  iniuitUf  and  not  at  all  with  a  view  to  a  legialative  expoMaa  of 
the  words  ."com  or  graiu." 

Bayxky,  J. — If  in  this  case  the  vicar  were  endowed  of  att  small  titfaesr  and 
if  it  were  clear  that  tithes  of  tares,  when  they  stand  for  seed,  are  small  tttlie% 
there  would  be  nothing  upon  whidi  we  should*  have  to  ddiberate;  but 
we  look  to  all  the  fiicts,  and  the  usage,  which  is  stated  «b  f  part  of  die 
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itiiqpemi  ^mtft^^oia.  the  best  coosideration  I  am  able  to  give  tbe  8^bjeot,        1823. 
•Hand  iipga  all  the  authorities  which  have  been  cited,  that  this  is  a  tithe  to        davbi* 
wliich  the  plaintiff  is  entitled.     The  plaintiff  is  lessee  of  a  person  who  claims 
under  a  charter  granted  in  41  Eliz.  in  the  words  ^^necnon  omnes  illas  decimaSf 
nostras  garbarum  et  granoruniy  annuatim  ei  de  tempore  in  te^pus  crescentiumi 
provententium^  seu  renovantium,  in  Hatton^  infra  parockiam  de  Bedfount  ^c.'- 
Persons  claiming  under  this  grant  have  leased  to  the  plaintiff  ''all  and  every 
tbe  tithes  of  corn  and  grain,  and  all  other  rectorial  or  great  tithes  whatsoever, 
yearly  arising  and  renewing  upon  all  the  lands  within  the  hamlet  of  Hatton.'* 
Great  pait  of  the  argument  turns  upon  the  effect  to  be  given  to  the  grant, 
and  the  lease  ^respectively.     It  is  clear  that  the  plaintiff  can  take  no  more 
than  what  is  given  by  these  instruments;  but  unless  the  grant  conveys  to  the 
grantee  every  thing  which  had  been  vested  in  the  crown,  this  singularity 
would  arise,  namely,  that  there  would  be  three  different  proprietors  of  tithes 
in  the  parish,  first,  the  vicar,  entitled  to  his  proportion  of  that  with  which  he  had 
been  originally  endowed;  second,  the  impropriator,  to  so  much  of  the  right  of 
the  crown  as  the  charter  passed;  and  third,  the  crown  itself,  to  the  difference 
between  what  had  been  remaining  in  the  abbey  or  monastery,  and  that  which 
was  passed  by  the  grant.     But  that  would  be  so  extraordinary  a  position, 
duLt  I  cannot  suppose  the  crown,  when  it  used  the  words  **  garbarum  el 
granarvm^^  intended  to  pass  less  than  the  whole  interest  which  it  then  had) 
whatever  might  have  been  the  terms  in  which  the  rectory  was  originally  en* 
dowed.    I  am  therefore  of  opinion  that  we  are  to  construe  the  charter  of 
Elizabeth  under  tlie  terms  ^^'garharum  ei  granorum^**  (when  connected  with 
the  usage  in  the  case),  to  apply  to  the  tithe  in  question,  provided  it  was  then  in 
the  possession  of  the  crown,  and  consequently,  the  grantee  is  to  be  considered 
as  standing  in  loco  of  the  crown,  with  exactly  the  same  rights  as  an  ordinary 
rector  would  have.     For  this  reason,  this  is  to  be  considered  entirely  as  a 
question  between  vicar  and  rector,  unless  the  lease  from  the  persons  who  claim 
nnder  the  charter  to  the  present  plaintiff,  demises  a  part  only  of  their  rights^ 
and  not  the  whole.     I'he  terms  of  the  lease  are  ''  the  tithes  of  corn  and  grain, 
and  all  other  rectorial  or  great  tithes  whatsoever."     If  this  be  grain,  cadit 
qMisHiOf  because  there  are  words  sufficient  to  pass  it.     If  it  be  not  grain, 
then  it  becomes  a  question  of  rectorial  or  great  tithe,  according^  to  the  sense 
which  joiight  to  be  put  upon  the  words  used  in  the  lease.     When  I  find  the 
yfotd»  "  rectorial  or  great  tithe,''  and  that  the  party  who  grants  the  lease  has 
in  his  possession  all  the  tithes  that  are  attached  to  the  rectory,  I  consider  the 
term  "rectorial,'*  as  meaning  all  the  tithes  belonging  to  the  rectory  in  ques-«. 
tipn.     Now,  upon  a  question  between  rector  and  vicar,  usage  is  of  decisive 
importance,  and  unless  there  is  something  plainly  shewing  that  the  usage  is 
illegal,  we  ought  to  act  upon  it  in  this  as  in  any  other  class  of  cases.   The  case 
stateS}  "  That  as  far  back  as  living  memory  extends,  tares  have  been  grown  in 
the  hamlet  and  rectory  of  Hatton,  and  upon  the  farm  occupied  by  the  defendant. 
If  cut  green^  the  tithe  was  rendered  or  compounded  for  to  the  vicar."     Why 
should  it  be  rendered  and  compounded  for  to  the  vicar,  but  because,  when  cuC 
green,  it  is  given  to  the  cattle,  and  then  it  stands  in  the  place  of  agistment-tithe, 
^d  may  have  gone  to  the  vicar,  on  the  ground  of  his  having  been  endowed 
with  all  agistment-tithes.   "  If  suffered  to  stand  till  ripe,  the  tithe  was  yielded 
or  compounded  for  to  the  lay-impropriator  br  his  lessee  from  time  to  time." 
But,  it  is  contended  for  the  defendant,  that,  although  as  far  as  usage  has  ever 
gone,  the  tithe  has  been  paid  to  the  lay-impropriator  or  his  lessee,  yet  the  evi- 
dence shews  that  the  practice  has  originated  in  a  mistake,  which  ought  now  to 
be  rectified.     The  foundation  of  this  argument  is,  that  three  of  the  witnesses  to 
the  usage  have  dropped  particular  expressions  which  were  not  evidence.    The 
case  states,  that  "three  witnesses  were  examined,  who  proved  this  usage; 
9ne  of  theni  was  of  the  age  of  eighty-six,  and  the  other  of  fifly-six,  and  both 
these  persons  said  that  seed-tares  were  considered  a  gieat  or  rector's  tithe." 
If  they  meant  to  say  that  it  was  considered  a  great  or  rector's  tithe  throughout 
the  whpl^  kingdom*  they  would  probably  be  giving  evidence  upon  a  point  t6 
ishich  nei  evidence  could  by  law  be  received,  and  not  within  the  cotnpass  of 
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oi^VWia     in4hdr  mmiJtriah.-    *'  The  thii^,  who  wca^  the  pkintifirs  sdti,  ahd  w}kp  Iiad,^"!! 
^^        t(A%  veceived  th«  tithe  fif  the  defen^aot,  saitl,  tbey  chimed  them  a^  a  gre^t/ 
4        1^^^°*  iifl».<^   .Thc«i'#ftnes9e»  speafc  to  the  fact,  by  wlfom  th6  titi\es  were,  ta^pp^^^ 
^"'^  ^         ai^ithBtoMr-tboilnportaiit  fwirt  of  theh'  ertdeticel  '^Theli' supposition,  ope  way* 
ontbe'Bth^/is  oertaitily  not  stifBcietit  to  give  it  the  character  of  either  'a  greai  , 
or, small  tithe;*   The  itnportant  point  of  the  case  ia;  that  for  a  series  of  years,  a  . 
TitaXf  whoonglit  to  know,  and  waa  most  likefy  to  knoif ,  what  his  rights  were, . 
haa  aequieioed  in  auffisring  the  tithe  of  taret  to  go  to  the  rector  or  impropriar^, 
t0V4    The  case  then  gives  a  description  of  the  manner  in  which  these  tares  are  ) 
appropriated  after  they  are  cttt.    '''Tares,  when  once  cut,  do  not  spring  up... 
again  like  clover;  if  cat  green,  they  are  ^tven  as  fbdder  to  cattle;  itan^ed  « 
to  ataod  jtiM  npe,  they  are  then  cut  and  latd  in  wads,  unhound,  like  beans  and  ,, 
pe4lw  aB^«i;e  oafried  liome  and  thre^ed  m  the  barn  like  barley>  oats,  peas^   ' 
and  bteia.  ^  After  threahmg,  ^e  stalks  are  ni^ed  for  foddering  cattle,  like  tkp  ^,, 
atritw  tfC  o«t%'  kdd'Che  «eed '  usually  given  as  food  to  pigs  and  pigeons.**    1^^,  .f. 
va]|M^of^tkli»  astiele^  theirefore,  docB  not  consist  merely  in  the  seed,  but  tlie 
statUi  a»e  waiifbt  laddering  eattle.    Probably  the  stalks  are  of  no  great  value;,  , . 
buliar^^tjU  «C  iK'ttk^l^aiid  ^e  seeds,  when  used,  are  not  applied,  as  many.^. 
othbeiBcodvib^itbtfl^  for  the  purpose  of  re-production,  but  for  the  main-    . 
tenfooa  dflBom^^  Hie-liVe  tftonck  reared  upon  the  &rm.     We  have  no  proof 
of  t]|0^iiKaK^'0odowinent,'  and  therefore,  the  extent  to  which  he  was  formerly^  ,.j 
en^MvadJemoinr ktf  Mittift.    It  appe^,  indeed,  thxtt  he  had  enjoyed  the  tithe^ .  |^ 
of  haj^  and  wsir  cotMMMied-as  endowed  of  all  small  tithes.     When  an  en4ofy-  .  .^ 
mentspf  dU^maik  tithesriir'prodii^ed  in  ekridenCe,  the  court  is  bound  to  distin* 
guifbwlntare/ftaaitiiidwhBl^efsmilltithesvaildfktaseitb^  theot^er  .,, 

can  bf)idaBa^^lc^'iled^ii»,idx6ni^d^  theterms  of  the  endowment  in  t^,/  *. 
appli^MiiDBTeff  tba^  jqutAffiotC^n,  and  to  give  to  the  vicar  every  tiling  that  is  ^  ^ 
conftdetttdk  iraaUtiihet^,  'iipdn  tfile  principle  that  a  grant  is  to  be  taken'  ^oat.  [^.^ 
BtTobgli^ir^^f^hat^WgtitiUkj^   -Hc^,'h«weW,  the  terms  of  the  endowment  Vj 
woqjU.;hlD«  gDUe'ileybhd'inhtfll'  tithes,  because  the  vic$r  is  endowed  wit^  ^^^'f 
tithet^tnE^jn    B«t  «!lieth^r  these  be'great  or  sinall  tithes,  the  usage  would  fie.'.^) 
8u£Q$^ntad  safcbfy myn^nd;  ilia<rthe  vicar  had  not  originally  been  endowed  In !  ,^ 
any^terms  mitiSewMly'Mge  to  comprehend  the  seed  of  tares.    There  cer-.  ,,, 
tsivi^  are  tnanjr^utliorili^s  which  put  the  case  of  seed-tares  upon  a  diflferent  \^ 
footiogAom  man^  of  those  ^ther  seeds  to  which  reference  has  been  made  in    * , 
arguiioeiit* .   JUnd  Coke  (1),  speaking  of  tithes,  says,  ^qudedam  Mint  majores,      \ 
Jrumel/lfumi  figiioi  msutiM^faemnn;  et  qtuffdam  minores,  sive  minutise,  qiue  prO" 
venwnif  eM  meniU,  anetko\  oleribttSt  tt  similibus,*'     Zizania,  I  apprehend, 
meang  tarta.    If  tares  are  great  tithes,  then  cidit  miastio,    They  are  only 
great  thhea  when  they  are  cut  in  e  particular  way.     if  they  are  cut  for  fodder 
they  .are  not,  but  if  for  seed,  then  they  are  great  tithes.     If,  when  cut  for 
seed^  they  are  to  be  considered  small,   I  should  have  expected  that  Lord      . 
boke,  in  mentioning  the  different  seeds  which  were '  clearly  to  be  treated  as 
small  tithes^  would  have  enumerated  the  seed  of  zizania,  in  order  tliat  no  mis-  . 
take ^ight  arise.    There  is,  however,  no  such  distinction  pointed  out;  but 
there  is  a  passage  in  the  judgment  of  Comtns,  C.  B.  in  WalUs  v.  Pain  (jt\      ' 
which  bears  strongly  on  this  case.     The  question  there  was,  whether  the  seed.     ^ 
of  clojirisr  waa.to  beoonsidered.  a  email  tithe,  and  it  was  decided  in  the  affirma-      ^ 
tive;  \^t  the  Chief  Baron)  in  noticing  seeds,  observes,  **  Perhaps  there  may      ,t 
be  a  prppei  dJatioction  as  to  peas,  beana,  or  other  pulse,"  not  confim'ng  it  to      '^ 
peas  4^id. beana' oniy^  ''beoonse  they  had  existence  in  former  times,  and  ap- 
propi^Ona  weromaiei  ii0^Mt>  tt  ieguminibus,  toreligious  houses."    There-      ^ 
fore  hesaQWf  asto  seeds,  there  may  be  a  distinction,  namely,  as  to  peas  and 
beansi^aatd  odier  poise*    They  arre  axtides  which  arew  in  former  times,  and 
were  fr^ncntly'  approfwiated  to  i«Iigious  houses.    The  word  "legummoj^  in  a       | 
general, .leDiE^iapp£Kabie'to  all  descriptiona  of  ptdse.     Is  a  tare  a  description 
of  puiMt  ;<No,dbnilitftTia{  ^d^are^peasj  beans,  vetdie8,'and  lupins,  and  there 
n»y  b^m^ers.    The  kidney-bean  is  a  species  of  pulse.,  It  seems  tonie^ 
•iV  ;.    ::.^.v».\.     '    '" ■   ^      .  rthere(oMi^ 
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therefore,  that  t]it^  is  aA  eiiptreioely  strong  autboritaFi  #ppHl^i>)e.t»  iilhtf)<|iierittU     1M%C 
qnestibn;    The  same  learned  judfre  says  (l),  that*  "  vetches  are  agwat-titHeiu     *>a^ 
if  inowed  or  cut  w^en  ripe,  Wtifcut  green  for  cattlfw  they  aue  anudl  tklrtl'*';*     ariW^-* 
tfow,,it  t^ore  ar«\three  8ta|;es  accQr£ng  to  which  itis  to  b«pi«di<fiited '(rf^'' 
T^tches  or  tares,  whether  they  are. great  or  small  tithesi  it  is  rather  ssrpriihi^'j 
that  the  Chief  Baron  should  ne4;  i^otice  them*    He  mentions  only  tivfo,"*^  cttri* 
green,  they  are  agistment-tithet  hut  if  suffered  to  stand  and  be  cut  frheil'iipa,''o 
tiien  they  are  great  tithe.     What  is  the  subject  he  is  then  discuaaing?  'Tl»  ^ 
question  of  seed  tithe.     Why  then,  if  vetches  saved  for  seed  are  to  be  ooMii*  t 
dered  small  tithe,  would  it   not  have  been  natural,  when  the  very  point-' 
was  under  consideration,  that  he  should  have  said  that  vetohes  are  g^eai^  ^ 
tithe  if  cut  ripe,  but  if  cut  gre^  they  are  small    tiithe;    and  they  ave  ^^^ 
also  small  tithe  if  they  are  let  to  stand  afler  they  are  ripei.  Av  Ifae'pat^   ) 
poae  of  becoming  seed.     I  take  it,  that  with  referenoe  to  vfitidiies»i>a^>So  ail  ■[ 
other  descriptions  of  pulse,  they  may  beloi^  to  the  vicar  or  f*eol<^  acoordi&g'-^ 
to  the.  usage;  and  there  are  two  cases  applicable  to  pea^  addibeaasiidiieh'  ^> 
are  strongly  in  support  of  that  position.     I  hav^  mentioned  fb»  tm&^?,WnlM'»^ 
V.  Painl  rather  out  of  the  order  of  time>  for  the  purpose  of  poitttia^  tan  tiM  ^ 
atrong  distinction  just  mentioned.     At  an  earlier  periods  namelyi  k  1717/  th^'^I 
case  of  Nicholas  v.  Elliott  (2),  was  decided.    In  that  case  it  waa  detefcniBiad"'' 
that  the  vicar  mighjt,  by  usage,  be  entitled  to  the  ti/die  of  peaaand  beaiUi  j' 
though  cultivated  in  larger  quantities  than  theretofore  1^  a  new  mode  of  tuft*   " 
tivation.     Formerly  they  had  been  cultivated  in  small  quanti(M8»  and  tka  knoNt  > ' 
waa  dug  with  the. spade,  and  piurtly  ^fimed  tfUh  ;4ia  .plough,  and  at  v later  •'' 
period  the  quantities  increased,  and  the  plough  huabandry  waa  univcraaUr  in*'  -^^ 
troduced.  .But  the  decision  there  was,  mat  the  usage  being  m  favour  sn'tM    :\ 
vicar,  he  was  entitled  to  the  tithe  of  peas  and  beaiuw  and  that.being  aha  niagO^  ''> 
it  was  sufficient  to  support  it  as  a  viqtrial  tithe*    In  about  seven  ysaraafter^ ;-]  > 
wards,  however,  in  Gumley  v.  Burt  {i)f  there  being  no  <andowtnena  ^bud  tuy'i*'^ 
nsage,  it  was  decided,  that  the  vicar  was  not  entitle4  to  tbo  tithe  of  peaaand'  ^'^ 
beans,  and  the  vicar's  bill  was  dismissed;  and  as  appiieable  to  that  aobfeeiv"    '' 
and  that  particular  case,  Sinu  v.  Bennett  (4^,  is  an  important  authority,  be^    >* 
cause,  unless  the  impropriator  was  there  entided,  upon  the  princiide*  diat '  Aa 
word  **garba  *■  includea  jpeas  and  beans,  he  could  not  have  auceeclded.   'The 
vicar  had  been  endowed  of  every  thing  except  the  tithes  "^arftamm  etfoem  ei 
molenditti  adventttm"    Iq  that  case  the  decision  turned  upon  a  spiscieB  of 
pulse,  namely,  peas  and  beans,  and  the  case  there  was  very  carefully  dist- 
cosaed,  and  ''it  appeared  from  many  witnesses,  that  for  at  least  forty  or  fifty 
years,  beans  and  peas  had  been  ciiltivated  in  the  fidda  and  grounds  of  the  pa- 
rish, and  that  the  same  had  been  gathered  and  aold  green;  and  many  wit- 
neaaea  proved,  that  the  tithes  thereof  had  always  been  paid  or  compounded 
for  to  the  impropriator;  and  no  instance  at  all  was  shewn  wherein  such  tithes 
were  ever  paid  or  compounded  for  to  the  vicar."    If,  therefore,  the  case  of 
peaa  and  beans,  as  a  species  of  pulse,  is  analogous  to  the  case  of  tares,  then 
the  evidence  in  that  case  was  the  same  as  in  this,  namely,  that  as  far  back 
aa  living  memory  could  go,  the  tithe  had  been  paid  to  the  impropriator, 
and  not  the  vicar;  and  Lord  Keeper  Hemlxy  said,  that  in  such  case  the  tithe 
would  go  to  the  rector,  and  not  to  the  vicar ;  and  in  the  course  of  his  judg- 
ment he  takes  notice  of  the  etymology  of  the  word  **garbaJ'    Speakinff  of  the 
argument  that  peas  and  beans  gathered  green  could  not  be^ar6a,  and  there- 
fore could  not  go  to  the  rector;  for  that  garba  signified  grain  bound  up  in  a 
aheaf,  which  besms  and  peaa  gathered  green  could  not  be ;  he  says,  **  but  thkia 
a  fislla/cy ;  for  when  the  law  apeaks  of  *garba:^  or  sheaves,  it  speaka  of  the 
whole  produce,  stalks  and^*''    He  then  says,  "  the  rector  ia  entitled  at  the 
time  of  committing  the  grain  to  the  earth,  and  it  would  make  hk  right 
atrangely  precarious  and  uncertain  to  put  it  upon  the  management  of  the  owner. 
If  that  were  the  case,  then  a  great  tithe  gathered  before  it  eomea  to  macurity , 
would  be  a  small  tithe;  and  yet  in  HodgMon  v.  Smth{fi\  tarea cat,  whether 

(1)  2 Con.  Rep.  040.  (3)  Bmib.  169;  AnU^  toL  I,  p.  799. 

(1)  Biinb.  19.  S.  C.  by  thflaamt  t^Autten^,  (4)  AtUe,  p.  178. 

mcMot,  a  Bto.  P.C.  SS  ;  Amt,  ycL  I,  p.  698.  (5)  Bonb.  S79 ;  AnU,  vol.  1.  p.  715. 
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jUC^i       l^effA  or  Hptf  are  gfjsat  tithes.    Nodiipg  breiilo  into  these  resolutioDs,  but 

cPfTf '  that  the  Exchequer  have  determined  &e  tithe  of  clover-seeds  to  be  a  amall 
^'  .  .  tithe.  The  reason  ^he  Exchequer  made  the  difference  between  seed  and  the 
j^^^  J  other  cases,  was  not  grounded  on  reasoning,  but  on  authority.  It  was  be- 
cause Lord  Coke  kid  it  down  that  seeds  were  rmnutce  decimce;  and  the  Court 
of  Exchequer  did  rightly  in  conforming  with  that  rule,  as  it  Was  established; 
and  therefore  that  case  of  seeds  is  to  be  considered  as  an  exception  to  the 
general  rule,  and  does  not  vary  the  rule  itself.  But  this  except'fon  has  never 
been  carried  farther  than  to  seeds,  not  to  grain."  And  it  will  be  found,  that 
throughout  the  whole  of  that  case,  the  counsel  and  Lord  Hem  ley  considered 

Eas  and  bean^  as  being  a  species  of  grain.    Dr.  Burn,  also,  in  his  Ecclesiastical 
fcw(l),  treats  the  subject  in  the  same  way;  and  one  of  his  classes  Is  ''com 
and  other  grain,  as  peas,  beans,  tares,  vetches;"  and  then  he  goes  on  to 
another  class — ".hay  and  other  like  herbs  and  seeds,  as  clover,  rape,  woad, 
br^om,  heath,  furze."    So  that  upon  a  fuU  consideration  of  the  whole  subject, 
heeonsiders  beans,  peas,  tares,  and  vetches,  as  standing  on  the  same  footing, 
;  imd  felling  under  the  denomination  of  grain,  and  he  plates  them  under  a  class 
«  or  head,  distinct  from  hay  and  other  like  herbs.     1  should  also  mention,  that 
after  the  case  of  Sims  v.  Bennett  was  decided  by  Lord  Hem  ley,  there  was  an 
\  iMppeal  to  the  House  of  Lords;  but  in  the  reasons  for  the  appeal,  the  distinc* 
,  tiQn  which  is  relied  upon  in  the  present  case,  was  never  suggested,  and  yet  it 
would  have  been  very  important  to  point  out  (if  it  could  have  been)  a  dis- 
\  tinction  between  the  seed  of  tare  and  the  tare  itself.     Th^  pea  and  the  bean 
yield  nothing  but  the  seed ;  the  tare  produces  something  else.     If  there  had 
been  three  distinct  stages  referrible  to  this  article,  I  should  have  expected 
that  they  would  have  been  enumerated ;  but  that  would  be  reasonmg  against 
the  decision  of  Lord  He^^ley,  who  in  another  part  of  his  judgment,  speaking 
..  qfgarba,  as  a  technical  term,  says, ''  the  word  '  garba*  means  quod  ligari potest, 
and  probably  peas  were  actually  garbed  when  the  word  was  introduced  into  the 
canon  law ;  but  since  that,  barley,  oats,  and  peas  are  not  garbed,  and  wheat 
continues  to  be  garbed,  because  the  straw  is  of  value,  and  to  preserve   it 
unbroken;  and  yet  barley  and  oats  are  decimce  garbarumf  which  words  carry 
great  tithes  in  contradistinction  to  vicarial  tithes."     Garba^  in  its  technical 
signification,  therefore,  comprehends  peas  and  beans  growing  in  the  fields,  as 
well  as  all  other  sorts  of  corn  and  grain.     So  that  peas  and  beans  are  in  their 
nature  great  tithes.     Now  if  the  term  ^'  garba"  is  properly  applicable  to  peas 
and  beans,  and  if  the  meaning  of  that  word  is  quod  ligari  potest,  it  may  be 
predicated  of  tares  that  they  are  as  capable  of  being  bound  as  peas  and  beans. 
Upon  these  authorities,  I  am  of  opinion  that  considering  the  language  of  the 
charter  and  the  lease,  the  circumstance  of  there  being  no  actual  endowment  in 
this  case,  that  from  time  to  time  the  rector  has  constantly  taken  this  tithe,  and 
referring  to  the  nature  of  the  article  itself,  we  are  bound  to  say  that  thb  b  a 
species  of  tithe  to  which  the  plaintiff  is  exclusively  entitled. 

Holroyd,  J. — I  am  of  the  same  opinion.     The  plaintiff's  claim  is  resisted 
9n  the  ground,  first,  that  these  tithes  do  not  come  within  the  description  of 
"  decimas  garbarum  et  granorum;*'  and  secondly,  assuming  that  they  are  gar* 
barum  et  granorum,  yet  they  are  not  included  in  the  lease  from  the  impro- 
priator, because  they  are  not  corn  or  grain,  or  any  other  rectorial  or  cpreat  tithe, 
and  consequently  whether  the  vicar  is  entitled  to  them  or  not,  yet  the  plaintiff 
cannot  recover,  because  he  must  stand  upon  his  own  title.     It  seems  to  me, 
however,  most  clearly,  that  the  tithe  of  tares  {ijissed  by  the  letters  patent  of 
Queen  Elizabeth  under  the  description  of  "  decimas  garbarum  et  granortun^** 
or  at  least  of  ^'  decimas  garbarum.^*    All  the  reasoning  of  Lord  Hxnisy  in 
the  case  of  Sims  v.  Bennett  (which  was  afterwards  confirmed  by  the  House  of 
liOrds),  goes  directly  to  decide  that  it  comes  within  the  description  of  tithe 
which  may  be  garbed  and  may  be  comprehended  within  the  description  of 
"  decimas  garbanm"    The  proper  construction,  therefore,  to  be  put  upon  the 
gr^t  IS,  to  consider  it  as  comprehending  all  tithc^  which  are  aooustomed  to  be» 

or- 
.      (1)  V^K  3,  p.  434  and  427,  4th  ediu 
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te  wUch  ftre  of  a  nature  to  be  gaxbed,  pat ticuhrly;  whea  coupled  wilk  Uia^ 
to  tthevr  the  extent  to  which  the  words  were  intended  to  apply.  Hie  usage  l& 
dedstve,  tiiat  they  come  within  the  description  of  decimas  garbarum,  ^  because 
when  cut  ripe  for  seed,  the  tithe  has  been  paid, to  the  impropriator,  but  when  ^ 
cut  ipreesy  to  the  vicar.  As  there  is  no  doubt,  therefore,  diat  they  passed  to 
the  unpropriator  as  great  tithes,  the  question  is,  whether  the  plaintiff^  as  his 
leasee,  be  entitled  to  them  under  the  words  "  all  and  every  the  tithes  of 
com  and  grain,  and  all  other  rectorial  and  great  tithes  whatsoever.'^  It  ia 
contended  that  they  are  not  tithes  of  com  or  grain;  but  it  is  not  necessary- 
feo  decide  whether  they  are  or  are  not  within  that  description  (though  i 
Ihink  there  is  a  great  deal  to  be  said  to  prove  them  within  it),  but  they 
•re  dearly  to  be  considered  as  rectorial  tithea,  if  not  great  tithes.  Thia 
is  a  demise  not  merely  of  great  tithes,  but  of  all  rectorial  tithes  whatsoever*. 
Assuming  that  the  words  "  great  tithes"  and  "rectorial  tithes,"  are  not 
synonymous,  yet  the  lease  must  be  construed  in  the  strongest  sense  against 
the  lessor.  If,  therefore,  "  rectorial '  and  great  tithes"  be  not  synonymous^ 
yet  if  these  are  great  tithes,  they  will  go  to  the  plaintiff;  and  supposmg  the 
words  "  rectorial  tithes"  may  mean  something  different  from  "great  ti&es,'* 
I  apprehend  they  will  comprehend  all  tithes  to  which  the  vicar  is  not  entitled,. 
But  it  aj^pears  to  me  in  fact  that  these  are  great  tithes,  and  that  we  are  boond 
by  law  so  to  consider  them.  So  long  back  as  the  time  of  Lord  Cokb,  they 
were  so  treated,  and  he  mentions  them  under  the  dass  of  great  tithes  by  nam^ 
ad  •  well  known  instance.  In  SmUh  v.  Hodgson  (1),  tares,  even  when  cut 
green,  were  held  to  be  great  tithes;  subsequendy  to  diat  time,  Comtns,  C.  3« 
considered,  that  if  they  were  cat  green  they  would  be  small  tithes,  but  ha 
taid,  that  if  they  were  suffered  to  stand  tUl  ripe,  then  they  would  be  great 
tithes;  and  Lord  Keeper  Henley,  iu  Sims  v.  Bennett^  seems  to  entertain  na 
doubt  of  the  correctness  of  that  decision.  According  to  what  is  stated  by  Lord 
Henxet  in  that  case,  seeds  are  to  be  considered  great  or  small  tithes  freia 
Aeir  nature,  whe^er  the  plant  be  cut  green  or  suffered  to  stand  till  ripe.  Tarea 
in  their  nature,  are  more  like  com  or  pulse  than  things  which  are  commonly 
considered  as  seed.  In  that  case,  peas  were  clearly  held  to  be  great  titheSi 
within  the  meaning  of  the  word  garba.  Tares  also  are  a  8|>ecie8  of  garhm^ 
because  they  are  harvested  in  the  same  way,  and  are  threshed  like  oats  and 
other  well  known  grain.  Considering  therefore  the  nature  of  this  article,  tha 
manner  in  which  it  is  treated^  and  the  decided  authorities  on  the  subject,  I  aaa 
clearly  of  opinion,  that  this  is  a  great  tithe  to  which  the  plaintiff  is  entitled  aa 
lessee  of  the  impropriator. 

Best,  J. — My  mind  has  fluctuated  very  much  during  tliis  argument,  and  I 
am  only  certain  that  the  opinion  I  have  how  formed  is  right,  because  I  at  last 
agree  with  my  learned  brothers.  Until  a  very  late  period  of  the  argument,  I 
was  inclined  to  think  that  these  were  to  be  considered  seeds,  and  if.  so,  that 
the  vicar  was  entitled  to  them.  Though  this  case  has  been  sent  to  us,  as  a 
mixed  question  of  law  and  £Biet^  yet  Uie  real  point  for  our  consideration  is 
purely  a  question  of  kw,  namely,  whether  seed  tares  are  great  titheiy  and 
faaaed  under  the  terms  *^  decimas  garharum  ei  grancrum,"  I  think  there  is 
BO  very  intelligible  principle  on  which  we  can  decide  what  are  small  and  what 
mat  titliea.  For  a  great  length  of  time,  the  judges  of  Westminster  Hall  felt 
me  difficulty,  and  therefore  considered  it  at  all  timiKs  as  a  question  Of  fact,  re» 
ferrible  to  the  state  of  the  particular  parish,  and  the  extent  of  the  eidtivation 
of  the  particular  article.  That  couxtie  of  proceeding  has  been  abandoned,  and 
it  is  now  setded,  that  the  question  of  great  or  small  tithe  depends  on  the  usage 
•f  the  particular  parish,  and  on  the  nature  of  the  thing  itself.  I  could  have 
WMhed  at  the  same  time  that  this  rule  was  laid  down,  the  caaes  had  more  di»« 
finctly  pointed  out  Vfhat  things  in  their  nature  were  great,  and  what  small 
tithes.  The  courts  have  decided  on  the  principle  that  in  ancient  timeit  certain 
dungs  which  were  of  great  value,  as  obiecta  of  commerce  and  barter,  wese 
e^sidered  great,  whikt  others  cultivated  only  for  the  use  of  the  farmer  and 
bis  own  family^  and  therefore  of  littk  valuer  were  considsred  small  tithes;  but 

it 
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(i)  f  Wood,  SI;  Anie,  vol.  1,  p.  715. 
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S^  ttj  iod  nAiat of  mmH  value,  for  it  is  very  qxAraovdimMryi  da^ wu^of;.^ 

gi  then  considflred  of  amall  valu^,  and  cla^Md  aia^ng>am»ll  t«tfae9»: ar^  nov 
of  t£s.  greatest  impoEtaDce  in  oommerce.    For  ioaitaQoc^  bemp  and  flf^  of 
which  great  quantttiee  are  gf  owui  are  worth  oonsidecaU]^  more  than  aome  other 
avtiQieB  of  agricultural  produee.     Whrai  that  change  took  place,  or  hy  what 
means  it  was  effected,  I  have  ho' means  of  knowing.     Prohably  the  extension 
of  the  manu&ctories  of  the  country,  and  the  increased  use  of  hemp  and  flaxt 
in  iIm  expression  of  oil,  compared  with  ancient  times,  may  account  for  the 
enhanced  value  of  dfatose  articles.     However,  not  having  the  means  of  know^ 
ledge,  possessed  by  the  great  authorities  who  have  laid  down  this  as  the  prin-> 
ciple,  the  only  course  I  can  take  is  to  consider  tliat  as  a  great  tithe  which  ap* 
pvoaebes  nearest  to  those  things  for  which  I  have  positive  authority,  (it  being 
mofeatqiieetion.ofauchQrity  than  principle),  and  then  to  consider  that  as  a 
amafl' titke  whicb^  in  its  nature,  approaches  to  those  articles  which  I  have  also 
paslltveauthovity  for  saying  are  ami^L    I  am  warranted  in  taking  this  course^ 
l^rtbe  oalKrof  U^datt  v.  tMaU(J)t  in  which  all  the  judges  resolved  '*  that 
Woad>  Rowing  ift  die  nature  of  an  herb,  the  tithe  thereof  ought  to  be  reputed 
fbf'  ifttnsAdt  deeimac"    That  spears  to  be  the  only  safe  rule  to  act  uppn^  an4 
tiw  question  is«  whether  the  seeds  of  (ares  or  vetches  are  to  be  considered^  as 
grain,  or  as  seeds.   Undoubledly  if  .we  are  to  jn^  of  what  bappeiie4  in  former 
tMes^bfi  roferripg  to  ouTiPWib  Ih^e  AaU  iindt  that  ,in  our  owu  timesn  seeds,  ge-- 
nerafly  sp^akii^g,  are  used  as  seeds,  and  seeds  only*     Siy  >ha^  I  mean,  see4a 
when  they  are  used  only  for  the  re«pcod|iBttoa  of  their  own  species.     As  far 
as  my  knowledge p;{»^n^,pn,tlqs  J^.iffUffct;^  t^  sejtia^  ^f  v,^td^M;e  not  used  in 
jkxli  v:^u\     generaTfor  any  .mrppse^  V^t  ^tl|e  reprbductipn  of  their^  own  species,  and  if  I 
were  to  look  at  it'in  diat  point  of  view,  I  should  be  disposed  to  consider  it  as 
-0^0103  o:vji  A  fl^;  ^',1  Vieit  as  grainf.    But  the  civilians  have  been  oar  teadiev^  on  the-' W 
^"^ mi'A^M ' £^^^^^'  ^it^ppeatv  to  nftrthat  Linwood  decides  the  quesiMn  i^etfalr 
.hHj^/i  m.!>ii^^^'^  ^  considered  se^or  graiti,  and  if  he  decides,'that  it  is  notaaiedylMiv 
•l9Ari3rM  0}  (fl.rrgMh,'  tfic^  wfe  hftve'the  authority  of  my  Lord  Keeper  HsmEriY,  im  Sum  ifi 
$oM^  9A1  .€£  'sJllM^lf,'  Aatit  ui  great  and  not  small  tithe;  and  his  judgment  iseonfinowd' 
nH'm^^Tb  Vl;  i^'^^^^*^  of  Lords.    Linwood,  in  his  ocnnmdnti^  on  the  fo«rA  cdnom^l^ 

noi}ic(WT:i  ^eiM^'di^  iMH-Si^ktmH^  'digmft^cgum  iua/tum  deoimam  g€erbam  ^ohentBt  pro  iaUm^ 

^aiuan*  £,ii'  imetentibuSf  ^c.**  observes  on  the  word  **  Jirugum,**  and  says,  **  Harwlnt^^nel*! 

.«ab;iot£i^.i.l2gl^  .|^^  coMmetur  tediHu,  ei  wn  solum  iaUs  qtd  deftumeniu^  Ugwkt" 

tM^i  i>erum,  ^.'^    He  ttien  enumerates  articles  which  it  is  not  neosMiry  M 

iifceMlod/    Now  if  we  were-  to  stop  at  <<  de  frumentis,'*  diat  woold  thean  siioh^ 

giidiitis  is  used  for  the  sustetotation  of  man ;  but  he  uses  aho  the  word  ^  ia^ 

tik^li^m:"'    What  are  iegwnina  ?  I  translate  that  to  meanpuba*     We  haveifaa 

w%vd  **  pidse**  in  English,  wbidi  means  those  plants  which  pMduop  theiff  seed 

in  pods^  a  definition  which  applies  to  peas,  beans,  tai«8|  and  manf  oAttx^'M^ 

des;     But  we  have  the  direct  authority  of  Comtns,  C.  B.  in  Wallis  v.  Parn, 

6fi  thik  point,  where  he  sayi  (8),  *'  perhaps  there  may  be  a  prti^oef  distihctlon 

as  to  peas,  beans,  or  other  pulse."     What  are  other  pulse?  why,  all  bthef; 

'  pulse  of  that  dass  of  leguminous  plants.     Now  tares  are  of  that  class,  and  are 

•Jtlr.I        to  be  considered  within  that  distinction;  and  he  adda,  '*  because  they  had 

Xxiz  v^isnru  ^P^^°^  ^^  fomier  tiihes,  and  appropriations  were  made  de  bfadis  et  legumi-: 

jtotti,  to  retigtotis  houses."    It  has  been  very  forcibly  argued  fbr  the  plJnilfl^' 

-  that  tares  had  been  in  existence  in-former  times,  and  that  diese  might  have  been 

-lo)  <»c!t  n^:' V  tli^s«b}«Qt  4if  faeiq^ain  between  ttfae  rdigipttaliouaea  Mud  t^iairvkaw'  Ji^a|; 

'^^o'ntZ'^i*^^"^^  ^0efiii)e,^diat  these. taisea range  themselves: w&diint^  deinim^ 

uw  inun'y'll  o^^^ganubbus  plants,  and  not  within  the  definition  of  seeds.     Lindwood  also 

-fi.\o<!S  }f.v>.^   W&im4ib^ifmm^^efiititi9t^(4^^  in  ffAtUr»di'^t'nff<'Q»^ *•  j5ci|^ 

if]8  osA  ,xHr.rA  iMfiM^  ^ilegumma^^sOiA.oAiee  articles.     The  queation  is,  what  is  thisaatid^ 

•di  bnB  \  '<Jw^^%iik|itiiMe^  iM  hiKving  decided  that,  we  are  to  be  governed  by  ihe  ifde  laid 

dofdw  oj  ,05:^1  ,i,\ii»iA->(l  ri,..:  .'•    i.,-.   ,  •      .  •        ^  ...   '..ft*'^. 

9bb  9fU  bnz  ,(io.T*(T  Tiif-  i;.\>*  (^^nCtmiCm  lan  jfatS,  Wl.  if  JW.  .  («)  AC^  4^  «  .    .r.v  M j.;./'J 
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ciKres'lmt^'^^eif  biseHMttiiMittted  aMiongttteecls.  If  Linmod  conodeMl  AaHi 
rfi'^s'e^,^  li^ 'iv(<mld' liave  mentioned  bo  important  an  uddeunongfttU^ 
^veitf  seieida  ^nftseW  httve  Wti  enurooated;  and  the  only  way  to  «s^ia  chu^ 
dittte^ibn;  in  td  <idmidbt  Him  aa  htmng  before  induded  tana  withia  li^miiioiis.' 
pt^ts.-  Then,  if  it  is  not  seedi  we  hnvethe  authority  o^  my  Lord  Chief  Biax)is 
GoitYKs,  that  it  ie  a  great  and  not  a  small  tithe.  The  judgment  of  Lord  Eeepev  ( 
HsKLrr  is'also  in  point.  Dr.  Bum,  vi^  held  the  situation  of  an  ecdesias^) 
tical  judffe,' enters  ivito  an  ei^meratidn  of  the  difibrent  descriptiona  of  tithe  91 
he  mentfbns,  under  th«  ck^  of  o6ni  and'grakii  **  tarea  and  vetches/  wiiick* 
are  not  tnebtioned' under  the  next  head,  which  is  "  faajr.and  aeeds«"  Throngh«< 
duty  he  assigns  theiii  to  the  class  of  pulse  or  legumineua  piaaut,  which  ont*^ 
tainly  are  within  the  definieion  of  great  tithes;  and  if  they  fedir  within:  that  deAk; 
riition,'  then  they  eome  within  the  description  "  decimasgwrbatitrmetgmfufrwnu'^i 
I  agree  in  the  obfeerTations  of  my  learned  brothersi  aa  to  the  efect'tabe^^eb-* 
to  tfa«  gfttit  of  Queen  Elinabech.  Mos<^  tindoubtedlv,  the  cuowmitttandM'iiq 
iite  to  <he^lay-in!pK>priator  all  those  tithes  which  did  not  Belong '  to  ^dio  t^dastA 
ITtares  fall  Within  the  class  of  small  tithes^  then  I  agyee>tbaft  tbe;dt«intK^d«ofr 
^tts  them'totheimpropriator)  but  the  usage  is  ^xti^eirielyniaceriiGi  an!iilisherai 
ihost  decisive*,  bieeause  it  shews  that  it  has  been  aWftyk  HHdentood'injtMii 
]toiah  tfeJEt^' thet^  are  included  in  thcf  woi^s  **  gmhut^UtgrtMonum^f'^^nsviti 
hai^e gone" tb  ibe^ reerfof •    F^rthesl;  f^aaons,  1  am now^  of  «piniGin'tbdt  tlN^ 

\   ■   '"'  '  '  4  Geo.  4. 1823,    Wotcestet  Siimtti^r 'A^zb».    '     ;  '  '  '^ 

\.-'    '       Hubble,  CUt)^,  V.  Patdoe.,  QC^frMgt:^^^^  '^»«- 

THIS  mt»Uk9i^pn^fiutmpiUt,  finr  dtbe.cq|iip^o^;.ft<^w}i^'(^,^/fi^i)f^A  titto  eompe- 
iiftme: waa  pleaded.    It  appeared  in  tvid^nc^  ^W  Mra#  Pai]d<^  jbad,i)gfgie^iitioii,  bdng  at 
wiith.ttia-0vntifftQ.pfty  A  tithe  cofOposiMon  of^^Ji^r^ei^&om  M^^Pft^W^'Wii^^fSLa. 
Miduielmaa..  Ai  liody-dAy.  •  le^Sj  Mrs^  Pardoe  quitted  fhM  faf^^iaj^Bft^SS'toiS^ 
toweiteri  after  Lady-day^  1892,  divert  UtheaUe  ajcticles  on  tbe^&rn|,.M|^Bia8,  tli«  tcnsai 
y^httt » teritiedi  the  way-going  crop.  For  the  defendant  it  w^  conjten^sdt  ih^f  going  ^wmy  «t 
ahtf  ani^  to  pay  the  half  year's  compoaition»  to  Lady*day>  1  a^2|  and  the. t^bi^  Lady-^,  ml 
i»]dnd.of  the  way*going  crops  ^c.  and  not  the  oonip9akiP&<»f  ^  entire  f^^f^^^^SmLMJa 
which  woiild Expire  at  Michaelmaa,  lSf^2»  .      .  *  -.tto  the  enmiiv 

,SlvfMycn%  Bp  ruled,  that  as  the  cbqiposition  waa  at  one  fixed  bmb),  ^  fraia^MMiMlmifc 
lii<jhaehaiaa  .to^Michaelroas,  and  the  tithe  year  was  begun,  and  the  defipqdM^ 
hadiitheable  matteva  on  this  farm,  after  the  Lady*day,  when  it  waa  cof)tetKU4( 
the  eompQsitioji! expired  by  her, going  away ;  she  was  bound  to  pay  the  wbol^ 

Sir'arcompositien,  up  to  Michaelmas,  18JI^.  however,  he  gave  the  defendMlif 
;?#  to  enter  a  nonsuit,  if  the  court  above  should  be  of  a  contrary  opinicoy/ 
H  it  wwdd  save  the  expense  of  another  trial,      y^^^^  ^^  ^^  plaintiff  (1>    ' 

^  (1}  A  rule  was  afterwards  obtained,  to  shew      fendant ;  hut,  on  canae  being  thewn,  the  JnUa^ 
cause  why  the  verdict  fbr  the  plaintUTshouId  not      was  dischar^d.    'See  Huime  t.  Pardoe,  poti, 
%i  set  aside,  and  a  verdict  entered  ibr  the  de-       T.  1824.  .    ^' 
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Cifovemors  of  Lucton  School  v.  Smith  and  oChers.  fl  M*LeI{^ud^  17»X  Jmuarp  zul 

18Price,54-  .    , 

AN  agreement  was  entered  into  by  the  plaintiffs  with  diepenldD^  aa4  ait  tUt  Where  th«  aa- 
time  ^eeified  ia  the  following  extract  horn  the  draft  ihenmii  *'  Tim  lo^'JfV  >"«»>- 

*^«»**''^"^  agreement  WM 
laade^  ^  The  Oovemorsbf  Lticton  Sehdol  to'let  to  Mr.  FMlip  Fvnble  Oe  tithes  of  YitpHk  and'Bircher  at  asOJL  s« 
jma,  aftd  die  tithes  of  Lucton  at  laOL  f^7«tr,  for  three  ymtB,  a«mCfari«tasas:iie«t,  payi^hte'.half-yearly,  he,  ath 
Hovember,  lajaL-^Thoa.  Colman,  age«t  totheGoveniora;  PbUif  Pymbk^  «itse»,jpdwj^l^inith ;"  and  the 
Governors  filed  a  bill  in  Michaelmas  term,  1821,  against  the  occupiers  of  iMods  comp&d  in  uie  agreement,  ftr  aa 
account  of  the  tithes  of  all  titheable  matttrs  taken  firom  oflP  their  fiirms  from  the  25th  December,  1820,  to  whicb 
Pymhie  was  not  niade  s  yarty ;  some  of  the  tUhea  halteg  beili  paid  tft.Um^  sotM  to  another  person,  and  tfia  title 
of  the  plaintiflk  to  demand  the  lesldue  disputed :  a  motion  on  the  part  ttfbm^gHaMSi  to  amend  their  Ull,  by  making 
Pymbfe  m  cb-plabitiif,  and  otherwise  as  they  should  be  advised,  upon  payment  of  the  costs  incurred  by  the  defend- 
anta  by  reaaon  of  the  amendments,  or  upon^yment  of  such  costs  at  the  court  should  daem  proper,  waa  iifli^ 
miQk  eoeCa.    (Gkabam,  B.  donbliag). 


iii»  torn  GUIS. 

IXM^i  Govetttov^ !9f Xttcftan  vchodl to htio  Mr.  Pbilip Pymhki  tb»jdSamatllmf^ 
ooTEEHOM  OF  aod  Krcfaer,  at  250/.  a-year;  and  the  ticbee  of  LuctoQ,  at  I8OZ.  a^jreaz^  £v 
''^"^***^^  three  years  from  Christmaa  next,  payable  half-yearly,  &c,     Mr.  Pynbla  to  lia 

at  lib^^  to  coniinue  tenant  of  the  tkhes,  from  the  end  of  the  three  yeaia,  ior 
eleren  years  more,  at  the  same  rent,  if  he  thkiks  propejc,  "^nd  ehall  find  suretgr 
to  join  in  the  lease,  to  be  approved  by  the  6p)B0fnors,  8th  November,  IffiS^. 
Thomas  Colman,  agent  to  the  Governors*  Tbilip  Pyml^le,  Witness  Ed«»d 
Smith."  .  .   - 

:The  defendants  were  the  occnjMefs  of  certain  lands  within  the  xMindi  «f 
Yarpole,  and  the  right  to  certain  tithes  arising  thereon  was  disputed  between 
them  and  the  plaintiffs.  The  pkuntiffii,  preparatory  to  filing -a  billy  caueeddie 
memor^dum  of  agreement  to  be  sabmitted  to  oouasel;  who  advised,  tliat 
Philip' Pymble  did  not  take  such  an  interest  undet  it,  that  be  ought  to  be  mads 
a  fo-plaintiff  in  the  suit. 

They  accordingly  filed  their  bill  done  in  Michatffanas  teim,  I8f  1^  ■■Vfy 
stating  their  title  under  the  founder,  to  all  the- tithes  of  the  parish  of  Y«pole,  fiur 
an  account  of  all  tithes  of  titheable  matters  tdcen  Iw  -the  defendants  torn  off 
their  fafms.  since  the  25th  of  Deoember,  1820.     The  defendants  put  in  idisir 
answers  as  of  Hilary  term,  1828,  stating,  as  to  part  of  the  lands  oeoupied,  Aat 
they  were  parcel  of  the  possessions  c^  the  abbey  of  Reading,  one^f  the  greatsr 
monasteries,  and  discharged  -of  tlie  payment  of  tithes  altogether:  as  to  the  Mst 
of  their  lands,  they  insisted  on  certain  small  modtues  4n  lieu  of  the  tithes  of 
calves*  colts,  milk,  lambs,  ^nd  gardens:  to  the  tithes  of  hay  and  agistment, 
they  set  up  a  title  in  themselves  under  a  ^rant  or  release  at  some  former  periodp 
from  some  person,  or  body  politici  having  good  right  $0  lyake  such  g^rant  or- 
release :  as  to  the  tithes  of  whea^i  barley,  oats,  and  of  certain  otlier  things  taken 
firom  off  the  laat-raentioued  lands^  between  the  25  th  of  December,  1820*  and  the 
fi4th  of  November,  1821,  they  alleged,  that  they  had  been  duly  set  out,  and 
taken  away,  in  part»  by  one  P.  Pymble,  claiming  the  same,  and  in  other  part,  by 
the  Rev.  Whittington  Landon,  D.  D.  chaplain  of  the  chapelry  of  Yarpole,  or 
tbeir  respective  agents ;  and  that  on  the  day  last  mentioned,  nothing  had  been 
due  from  them  to  any  one  in  respect  of  the  said  tithes.     And  tliey  submittedt 
that  Pymble  and  the  chaplain  ought  to  be  made  parties  to  the  suit. 

The  agreement  having  been  in  faet  acted  upon,  the  plaintiffs  were  subset 
quently  advised  to  make  Pymble  a  party,  and  to  confine  their  claim  to  sucb 
'  tUbes  only  as  had  not  been  paid  to  him,  or  were  not  payable  to  the  chaplain* 
And  the  court  was  moved  in  Michaelmas  term,  1823,  that  they  might  be  at 
liberty  to.  amend  their  bill,  by  making  Pymble  a  co*plaintiff^  and  otherwise,  m 
they  should  be  advised^  on  payment  of  20^.  costs  to  such  defendants  from 
4vhom  answers  would  be  required,  lie  motion  was  argued  at  length,  and  re* 
iused  with  costs^ 

This  application  not  having  been  supported  by  any  affidavit,  another  mo- 
tion was  made  at  the  sittings  afler  that  term,  in  Gray's-Inn  Hall,  on  an  affida- 
vit! hy  the  plaintifis'  clerk  in  court;  on  the  terms  of  payment  of  the  costs  in- 
•eurred  by  the  de&ndants  by  reason  of  the  amendments,  or  upon  payment  of 
such  costs  as  the  court  should  deem  proper.  The  affidavit  stated  the  whok 
facts  and  proceedings  in  the  cause;  and  that  to  the  best  of  deponent's  recollec- 
tion, he  was  ignorant,  at  the  time  he  gave  the  first  instructions  to  counsel,  that 
iPymble  had  received  any  of  the  tithes.  Qut  it  not  appearing  then,  that  Pym- 
ble had  consented  to  be  made  a  party,  the  motion  was  ordered  to  stand  over* 
This  day  the  application  was  renewed  by  Jervis  and  Finch^  upon  a  second 
4lffidavit  by  the  clerk  in  courts  verifying  an  annexed  written  consent  by  Pjm- 
Jble  to  be  made  a  co-plaintiff.     It  was  opposed  by  Martin^  H.  and  Bciteler. 

Arguments  in  support  of  the  motion. — ^That  the  substantial  questions  in  the 
cause  would  be  precisely  ais  they  were  before  tlie  amendments  proposed; 
iiaiiialy«*whether  the  defendants  were  entitled  to  hold  the  lands  discharged  from 
ibe  ^yment  of  particular  tithos  00  jsi^y  pf  ^e  grounds  disclosed  in  tlieir  ai^ 
'Btrert. .  That  the.effiedt  of  the  amendments  would  be  marely  to  add  a  perae* 
as  ci>^plaiiiliff»  «?bo  wds  'identifi^  in  interest  wi^tbe  present  |dMnti&,  aoA 
,<lot  t^  make  a  new  bill.  That  ^le  Governors  had  a  perfect  titles  whereap 
VfBOhhf  tbougb  he  might  l»veacQ^&ed4i«ei;tMnint^Be8t,uhder4he4gEeeBif^ 
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yet  Ii6d  no  tide'  on  which  he  could  manitain  a  suit  in  ^uity.     That,  tbereferev     '  1  #^4/ 
the  Governors  were  necessary  parties,  and  Pymble  only  a  formal  party.    That  odYEAwots  'ftf-'* 
iSxt  court  was  in  the  habit  of  granting  relief,  similar  to  that  prayed,  in  the  in-  urctfl^sdWWJ' 
stances  of  partners  and  trustees.     That  the  defendants  would  be  gainers  by 
adding  a  plaintiff,  inasmuch  as  it  would  give  them  additional  security  for  th«r  costs. 

ContfiL — That  there  was  no  principle  on  which  the  application  could  be 
supported  at  this  stage.  That  the  court  had  no  power  to  accede  to  it;  and 
that  even  if  it  had,  it  would  .be  more  convenient,  and  less  expensive  for  both 
|iarties,  to  refuse  it,  and  let  the  plaintiffs  file  a  new  bill.  That  the  present  was 
^  possessory  suit;  that  the  plaintiffs  had  no  interest  whatever  in  possession  at 
llie  time  of  instituting  it,  having  previously  demised  the  tithes,  and  that,  there- 
ibre,  Pymble  was  a  n^essary  party.  That  the  questions  in,  and  objects  of  the 
two  suits,  would  be  quite  different;  and  that  the  amended  bill  would  be  in 
substance  a  new  one.  That  this  was  the  case  of  a  mere  stranger  in  interest 
filing  a  bill,  and  very  different  from  those  of  partners,  or  trustees.  That  what 
was  asked  could  not  be  given  at  the  hearing.  That  it  had  been  frequent^ 
i^eiused  to  rectors  at  the  hearing,,  when  the  tithes  were  under  lease.  That 
Milward  v.  Oldfield  (1)  was  directly  in  point.  That  at  a  hearing,  this  bfll 
firottld  be  dismissed  for  want  of  interest  in  the  plaintiff;  and  therefore  ought  t» 
Be  dismissed  now.  That  it  would  be  of  most  mischievous  consequence  to  per* 
diit  persons  without  a  title,  or  with  a  defective  one,  to  file  bills  ;  and  then  save 
^mselves  from  the  costs  of  dismission,  by  finding  some  person  with  a  title, 
and  introducing  his  name.  That  to  grant  the  motion  would  be  to  load  dM 
record  and  briefs  with  a  great  quantity  of  extraneous  and  unnecessary  matter. 

In  reply. — In  Milward  v.  Oldfield^  the  amendment  went  to  introduce  new 
premises,  which  distinguished  tha^  case  from  the  present.  The  effect  of  the 
amendments  would  be  to  leave  the  bill  in  the  same  state  as  if  Pymble  had  been 
originally  a  party. 

Alexander,  C.  B.  When  this  case  was  mentioned  on  the  terms  of  paying 
the  defendants  such  costs  as  the  court  should  deem  proper,  I  was  inclinwl  to 
grant  the  motion ;  because,  even  looking  at  the  alterations  which  would  be 
necessary  in  the  record,  I  at  that  time  thought  it  would  be  most  convenient  for 
all  parties,  and  a  mercy  to  the  defendants  themselves.  I  then  thought  it  was 
a  bill  brought  in  the  usual  way  by  the  owners  of  tithes,  to  establish  their  title, 
and  to  determine  the  question,  whether  or  not  the  defendants  had  a  right  to 
be  discharged  from  the  payment  of  certain  of  them,  by  virtue  of  modmes^  or 
gtpants;  and  that  the  relief  of  accounting  prayed  for,  was  only  ai^cillary  to 
d^ier  and  further  relief.  And  as  the  addition  of  this  gentleman's  name  would 
serve  for  that  purpose,  without  altering  the  nature  of  the  suit,  I  would  in  meiw, 

2f  to  the  parties  have  granted  the  motion.  But  this  discussion  has  entirely 
tered  my  opinion.  The  present  is  a  mere  possessory  suit;  and  to  allow  of 
«  the  proposed  amendments  in  the  bill,  would  have  the  effect  of  leaving  a  very 
great  quantity  of  extraneous  and  irrelevant  matter  on  the  record.  It  is  said 
die  plaintiff  would  have  a  right  to  make  amendments  in  the  bill,  as  matter  of 
form.  But  what  the  court  has  to  consider  is,  whether,  taking  all  the  circum- 
dlanoes  into  consideration,  the  motion  to  add  Philip  Pymble  as  a  co-plaintiff 
should  or  should  not  be  granted.  Now  it  appears  to  me,  that  the  grantiiig  the 
iftlotion  would  be  productive  of  extremely  great  inconveniences;  that  the  re* 
-cord  would  be  encumbered  with  a  variety  of  matter,  which  would  not  be  ma- 
tSri&l,  according  to  the  course  contemplated.  And  therefore,  I  think,  that  the 
motion  ought  not  to  be  granted.  And  when  I  consider  the  conduct  of  the 
plliintifi^,  I  do  not  regret  this.  That  parties  should  file  a  possessory  bill  for 
tithes,  to  which  they  must  have  known  they  were  not  entitled,  is  a  case  of  such 
gross  negligence  and  inattention,  that  they  can  claim  no  aid  from  this  court  by 
way  of  extraordinary  interposition. 

Graham,  B.  My  original  impresskm  was  the  same  as  that  of  my  Lot^ 
O.  Baron;  that  upon  the  terms  of  this  motion,  that  might  have  been  dDne> 
wMeh  the  plaintiffs  asked  by  it.  And  that  impression,  i  ebnfess,  hab-not  been^ 
so  eadligTy  removed  by  the  argument,  but  that  I  stiff  haive'  doabtSi '  rMsnf 


:\ 
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1S24  •  ptrtSy  it'seems,*  of  the  original  bill,  are  to  be  abandoned;  and  if  I  thought  that 
ooViaifoiui  c9  the  alterations,  which  wiU  be  necessary,  would  lead  to  serious  and  inconvenient 
lu^fo* SCHOOL  gj^pgjjgg  ^Q  ^jjg  defendants,  I  should  certainly  be  for  rejecting  the  application. 
^mith  j  cai^ot  IqqI^  upon  this  as  a  mere  bill  for  payment  of  tithes :  1  must  consider, 
that  the  substantial  intent  of  it  is  to  contest  that  adverse  title,  which  it  was 
known  would  be  set  up  by  the  defendants.  The  plaintiffs  have  omitted  to  in- 
sert the  lessee,  who  is  a  material  party.  What  has  been  the  consequence?  no 
very  great  delay.  Having  discovered  that  they  had  committed  a  palpable 
mistake,  they  now' seek  to  correct  it;  and  the  object  of  the  present  application 
is  to  waive  every  circumstance  of  title  to  those  tithes,  which,  it  is  admitted, 
have  been  paid  to  Pymble,  and  those  which  are  payable  to  the  chaplain ;  and 
to  stand  on  t&e  title  of  the  plaintifl&,  to  diose  only  of  hay  and  agistment,  calves, 
milk,  colts,  lambs,  and  gardens,  liie  paymmt  of  wbich  is  rea^lied  by  the  de- 
fendants. All  the  tithes,  great  and  small,  will  be  out  of  the  question,  ej^p^pC 
those.  Therefore,  there  only  remains  the  substantial  question  betweeii  the 
governors  of  the  school,  and  the  occupiers,  as  to  the  alleged  title  of  the  lattnar 
by  grant,  or  release,  and  as  to  the  modtues  claimed  in  respect  of  calv^,  milk, 
and  the  other  articles,  and  as  to  the  exemption  for  the  abbey  lan^.  The 
cause  will  then  stand  simply  on  the  question,  whether  the  defendants'  title,,  as 
set  out  on  the  record,  is,  or  is  hot  a  good  title.  In  this  view,  this  is  not^  a 
ipere  possessory  bill,  because,  in  point  of  fact,  these  particular  tithes  are  not 
to  be  paid  by  the  defendants,  if  they  establish  the  grants  or  moduses,  or  ai^ 
ground  of  exemption.  Thereiforei  I  see  no  very  great  inconvenience  likely  to^ 
result  from  suffering  this  amendment  upon  the  terms  proposed.  But  as  I  have 
some  doubtS)  and  as  my  Lord  Chief  Baron  haa  expressed  a  contrary  opinion, 
and  the  rest  of  the  court  seem  to  agree  with  him,  I  shall  not  oppose'  my  ii^ 
dividual  judgment  to  theirs. 

Garbow,  B.  My  opinion  is  the  same  as  that  of  my  Lord  Chief  Baron« 
The  courf  was  unanimous  in  refiising  the  former  motion  with  costs.  I  thought 
originally,  that  this  motion  ought  to  be  refused,  with  costs,  and  I  am  of  we 
same  opinion  now.  I  always  considered,  that  there  was  no  foundation  for  this 
application — none  in  reason,  or  justice-^none,  which  would  lead  to  convenient 
practice.  There  is  one  consideration,  which  it  strikes  me  ought  not '|;q,  be 
wholly  disr^arded,  in  coming  to  a  conclusion  on  this  subject :  it  relates  to  tli« 
condition  of  the  records  of  the  court.  It  is  admitted,  that  if  the  motion  be 
granted,  there  mi^st  be  such  a  re-casting  of  the  case,  that  a  new  engrossment 
wil}  be  necessary.  The  records  have  been  preserved,  and  consulted  durin|^ 
many  ages,  and  it  is  to  be  supposed  that  they  will  be  during  ages  to  come* 
Now  if  this  record,  amended  in  the  manner  proposed,  were  to  be  examined  at 
a  future  and  distant  day,  would  it  not  be  difficult  to  say,  what  were  the  grounds 
on  which  the  re-engrossment  was  permitted?  This  is  very  different  from  the 
iiddition  of  a  child,  or  a  partner,  or  trustees.  I  am  bound  tg  say,  with  great  . 
respect  for  the  opinion  of  my  brother  Graham,  that  1  have  no  hesitation  in 
linking,  that  this  motion  ought  to  be  refused,  with  costs. 

HuLLocK,  B.  I  certainly  think  that  this  motion  ought  to  be  refused,  and 
with  costs.  The  motion  is,  that  the  bill  may  be  amended  by  inserting  tbe 
name  of  the  person  in  whom  the  title  now  resides,  as  a  co-plaintiff;'  and  the 
application  is  made  by  a  party,  who  must  have  been  aware  of  this  at  the  time  of 
filing  thi^bill,  because  the  person  now  entitled,  derives  his  title  from  that  party. 
When  this  application  was  made  originally,  I  thought  it  ought  to  be  sup^rted 
by  an  uniform  series  of  cases.  Because  the  plaintii^  having  themselves  created 
this  title,  and  also  brought  this  bill  into  the  court;  I  thought  it  strange,  that 
in  two  or  three  years  time,  they  should  come  and  say,  they  found  it  out  by  ac- 
cident. The  cases  mentioned  by  Mr.  Jervis,  of  partners  or  trustees,  who  have 
been  relieved  in  this  manner,  are  totally  different  from  this.  In  all  tliese,  J^ 
addition  of  a  party  is  mere  matter  of  form.  The  question  on  the  reconi  here^ 
is  precisely  the  same  as  that  which  was  debated  in  Milrvard  v.  Oldfi^t  Slat 
caae  is  precisely  in  point.  Lord  Chief  Baron  Richards,  (than  f^oM'sh  ararr 
equity  lawyer  never  sat^  Vre)  said  there,  that,  '  it  would  be  injuriotts  to  tbe 
ei^urse  of  practice  to  grant  the  motion ; '  that  it  was  '  not  stated  when  the  new 

matter 
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nailer  wi^ fii«t dj(KM>¥«red/    Here «uch an  ol^ctionait. tht. la«t ^GMuv>t i^y,     -  MI5. 
because  bere  tne  pUiDtiffi  have  been  themselves  the  actor9»  and  eognizantflf  omwmmu  of 
the  matter  from  the  outlet.    The  late  Lord  Chief  Baron  «oe»  on  to  sny,  thaf  micxwmbbool 
it  is  not  a  mere  ainepdment  that  it  is  required  to  make,  it  would  be  a  new  liill.     -  s^a. 
All  these  ob).ection8  to  that  application  seem  to  me  to  Uie  against  the  present 
one :  and  I  am  at  a  loss  to  know,  on  what  principle  of  reasoning  the  disunction 
taken  between  them  is  founded.     As  no  case  has  been  cited  in  faTOur  of  the 
plaintiffs,  we  must  be  guided  by  gpod  sense,  and  the  reason  of  the  case;  and, 
therefore,  I  think  the  motion  ought  to  be  refused,  with  costs. 

.  Motion  refused,  with  costs. 

H.  4  &  6  Geo.  4.  1824.    Scaoc.  p$b.1tk. 

*  Jaekstm  r.  Benson,  Clefk.    [1  M'Cleland,  62.]    ItPHce,  ISi; 

^T^IlE  bOl  stated  that  the  right  honourable  the  Earl  of  Jionsddcf  having  been  BUI,  pnying  an 
-■-      seised  in  fee,  qr  other  wise,  well  entitled  to  the  impropriate  rectory  of  «c«>«nt  of 
the  parish,  or  parish  church  of  Bri^hftm,  in  the  county  of  Cumberland^  some  ^^^-^J^ing 
years  since,  and  before  the  beginning  of  the  year  ld^3,  "  demised"  to  the  tfaatth^lmpro- 
plaiptiff  all  the  tithes  of.com  .and  hay^ and  other  titheable  matters  arising  with-  priate  rector 

[^'  in  the  township  of  £mbleton  in  the  same  parish,  to  hold  the  saine  as  tenant  "  demised "  tho 

'^  from  year  to  year  at  a  certain  rent.    That  the  plaintiff  hath  ever  since  been,  *'|J**Jj^mm^ 

^^  and  now  is  the  lessee  from  year  to  year  of  such  tithes ;  and  as  such  lessee,  for  ^^^  ^  ^^<^ 
several  years  last  past,  hath  receiv^  the  same  from  the  .holders  and  occupiers  of  title.    Onar- 
of  land  within  the  said  township.    That  the  Rey«  J..Benson»  derl^.the  defend-  gument,  the  de- 

*  ant,  hath,  ever  since  the  year  1813,  held  and  oqcupied  a  oeKt^iniarm  andl^ud  ^^^^^' 
within  the  said  township.     That  Jie,  in  the  year  1823,  9ut  and  took  frooi,pff  piJantiff  wm  * 
\ht  isaid  farm,  a  considerable  quantity  of  corn  and  grain,  ^ and  that  be  did  ^ot  permitted  to 
set  ;oi|t,  or  tender  to  the  plaintiff^  the  ti^es.thereoC  or  wy  part  thereof,  and  amend,  by  add- 

*did  refuse  to  make  him  any  satisfaction  for  tl^e  s^me.. ,, The  bill  therefcre  ingtheimpro- 

■  pwed,  that  an  account  might  be  taken  of  the  several  t^the^le  matters  afoi[e-  ^^^^[^nt'of 

^'said  during  the  vear  1823;  and  tl^(  the  de|bndant  might.be  ^creed  to  ]^y  5;,  coits. 

**  the  single  value  thereof.  .  .    v. 

To  this  the  defendant  demurred,  allegili^  that  the  plaintiff  bad  not  shewn 
any  title  to  institute  a  suit  concerning  the  subject-ipatter  of  the  bilL  • 

BkJcerstUh  was  now  heard  in  support,  of  tl^e  demurrer. «  The  single  ques^on 

^  iSy  .whether  a  plaintifi^  who  claims  as.lessee  of  an  impropriate  rector  by  parol, 
is  entitled  to  an  account  of  tithes,  without  making  the  impropriate  rector  a 
party  to  the  suit.     Not  having  made  tlie  impropriate  rector  a  party,  he  ou^t 

.  to  have  stated  a  deed bv  which  the  tithps  were  granted  to  him;  and  not  havmg 
dope  that,  he  has  no  title.  Tithes  are  that  species  of  property  that  no  interest 
in  them  can  paiss  but  by  deed;  and  in  a  case  where  no  title  can  be  made  but 
"^  deed,  the  plaintiff  ought  to  shew  a  title  by  deed  in  his  bill.  The  case  of 
Henning  v.  nillis  (1),  is  an  express  i^uthorlty  upon  that  point.  There  the 
plaintiff  submitted  to  a  demurrer,  and,  amendlojg  his  bill,  added  thereto  the 

.  owner  of  the  tithes :  and  a  tender  having  been  made  of  the  value  before  amend* 

,  ment,  which  the  plaintiff  would  not  accept  without  costs,  this  court,  on  ^e 
bearing,  decreed  the  plaintiff  to  pay  tp  the  defendant  the  costs  of  suit^  because 

.  at  the  time  of  the  tender  no  costs  were  due,  **  the  plaintiff,  having  no  title;  '* 
,  and  we  are  here  in  precisely  the  same  circumstances.' 

Spencef  contreU    The  question  is  not  precisely  that  which  has  been  statod; 
but  the  Question  is,  whether,  the  bill,  naving  stated  that  Lord  Lonsdale  4e<^ 

^^  mised  to  the  plaintiff  to  hold  as  tenant  from  year  to  year*  and  that  the  plaintjflfK 
under  such  demise,  has  received  from  the  occupiers  for  several  yea^,  down  to 
the  present  time,  the  tithes  in  question;  the  court  will  not  take  it  that  he  baa 

.  •  valid  demise  by  deed.  It  is  otherwise  at  law.  In  a  cpurt  0/  )a^^  ^  Jf^J 
W  a  right  to  crave  oyer  of  the  deed,  and,  therefore^  it  jp  OJpces^i;y'  tp^Iei^  '^ 

.   with  a  ffoferU    But  in  equity  he  is  not  enutl^d  to py^r \.  ii)i9, require  tj^ed^ed«, 

:;  be  jBBUst  g^t  it  by  a  crosfr-biU;  and  tiier^f^re^jJt  i«|  jftQ^  vf^X  W^ 

\l)dni€,  p.  ISS,  -    ^ 

VOL.  11.  4  ^ 
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dedd  should  be  pleaded.  At  law»  if  a  party .  by  pleadbg  cbtot  a  real*  estate  by 
devise,  he  must  plead  a  devise,  '**  ^eU  ^ecuted,  or  m&  all  l^gal  requisites.** 
But  it  is  now  decided  that  that  is  not  necessary  in  Chanieery.  The  party  is  in  • 
a 'Condition  to  be  heard  to  shew  that  it  is  a  legal  devise,  and  if  he  does  not 
prove  that  at  the  hearing,  he  fails.  So  in  the  case  of  a  bargain  and  sale^  it  is' 
sufficient  to  use  the  words  **  by  bargain  and  sale,"  without  sodding  **  enrolled," 
or  "  by  enrolment." 

Graham,  B. — What  force  is  there  in  the  word  *'  demise,"  beyond  the  word 
"let?" 

Spence,  My  argument  is,  -that  in  this  instance,  as  in  those  mentioned,  the 
court  may  presume  that  there  has-been  a  vaUd  demise.  In  the  case  cited,  the 
demurrer  was  submitted  to,  and  not  argued;  and  when >the  question  of  costs 
was  raised,  it  appeared  by  the  amendment,  that  die  plaintiff  had  no  title  when 
he  filed  his  bill. 

Bicker stethf  in  reply.  The  p<»nt  came  distinedy  before  the  court,  on  the 
question  of  costs,  as  to  the  sufficienof  of  the  word  **  granted; "  and  it  was  de- 
cided  that  under  it  the  plaintiff  hsd  no  title. 

Spence  submitted,  that  as  this  was  in  reality  an  objection*  m^ely  for'  wabt . 
of  parties,  the  plaintiff  ought,  in  any  event,  to  be  at  liberty  to  amend,  by  addl- 
ing the  Earl  of  Lonsdale. 

Alexander,  C.  B. — ^You  had  better  have  leave  to  amend,  paying  coats. 

The  question  was  then  raised,  whether  the  costs  ought  to  be  taxed  costs,  or- 
not.  And  it  being  stilted,  that  the  plaintiff^  to  avoid  all  question,  would  have* 
submitted  to  the  demurrer,  and  added  the  Earl  o£  Lonsdale,  had  he  not  found, 
that  by  the  practice  of  the  court,  a  demurrer  to  the  whole  bill  could  not  be 
submitted  to  without  putting  the  bill  entirely  out  of  court,  and  that,  therefore^ 
he  had  been  compelled  to  argue  it.  The  court,  after  some  hesitation,  gave^ 
him  leave  to  amend,  on  payment  of  5L  costs. 

Leaye  given  to  the  plaintiff  to  amend  his  bill  by  making  the  impropriate* 
rector  a  party,  on  payment  of  5L 


Feb,  nth.  H.  4  &  6  Geo.  4.  1824.    Scacc. 

Hr/Hnsr.  Lowe,  Clerk,  €f^  contra.  [1  M*Clel^nd,  73.]  13Price^l93x 

A  vicmr  is  com-  raiHE  defendant  to  the  original  bill,  in  his  answer  thereto,  set  up  a  modus 
d^^ia?8^""  ^^  seventeen  shillings  in  respect  of  the  small  tithes  of  two  farms,  Green 

books,  chatged  ^^^^  <^nd  Topstile.  In  his  cross-bill  he  stated,  that  the  vicar  had  in  his  pos« 
in  m  cross-bill  sesssion,  See,  divers  vicars'  books,  and  books  of  account,  papers,  &c.  from- 
for  discovery  by  whence  it  appeared,  that  the  sum  of  17^.  had  been  for  a  number  of  years  back- 
a  defen^t  m  ^^  ^y  ^^  occupiers  of  the  £Eirms  aforesaid,  in  lieu  and  satisfaction  of  all  small 
fortii^s  to'iiir-  ^^^  arising  thereon;  charged  that  those  books,  &c.  had  come  into  the.  vicar's 
nish  evidence  of  hands  in  his  corporate  capacity;  and  submitted,  that  the  same  ought  now  to 
m  compontion,     be  produced  for  his  information. 

and  admitted  m  j^^  vicar,  in  his  answer,  admitted  that  he  had  in  his  possession  certain  books, 
conte^^ntries  ^^^'^hy  it  appeared  that  ^a  sum  of  17«.  in  distinct  sums  of  lOs,  for  Green 
relating  thereto.  Street,  and  7s»  for  Topstile,  as  a  yearly  payment  or  composition  for  the  small 
HuLiocx,  B.,     tithes  of  the  same  farms  and  lands  from  the  occupiers  thereof,  was  paid  to,  and- 


^^^'^^f^  ■'•*'*  accepted  by,  two  former  vicars,  in  nine  former  years  therein  mentioned,  in 
pUoition  are*to  ^^  ^  smidl  tidies  which  arose  yearly  from  die  said  farms  and  lands.-  He 
be  paid  by  the  Stated,  that  in  a  schedule  annexed  to  his  answer,  he  had  set  forth  "  a  Ml  and 
party  making  it  true  list  and  description  of  all  books,  memorandums,  documents,  papers,  andr 
^^\^  writings  in  his  custody  or  power  reUting  to  the  tithes  of  the  said  parish,  or  to- 
of  bo&  iTpubHc  ?"y  pajnnent  or  payments  in  lieu  of  tithes,  or  to  any  of  the  matters  or  things 
and  private  na-  ^^  the  said  bill  inquired  after,  distinguishing  which  of  such  documents  and 
ture.  A  motion  writings  related  to  the  payment  of  17 s.  by  the  occupiers;**  and  alleged,  that 
may,  to  save  the  last  mentioned  documents  contained  various  entries  and  matters  of  import-^ 
pense^ray'two  ^^^^  ^  defendant,  but  in  which  the  complainant  had  no  sort  of  concern.  He  de* 

distinct  things  liied' 

vrhich  are  not  Incompatible.    A  third  application  to  enlarge  publication  granted ;  bat  the  cause  to  stand  In  the 
paper,  as  if  publication  had  passed,  to  prevent  a  deUy  in  the  hearing. 
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ritfl  Biartiie  bobldiy  9k.  had  eoikie  to  him  m  his  corporate  capacity:  and  sub*        lBf4. 
BUttedy  that  he  oi^ht  not  to  produce  them.  ,  nttuNft 

' .'  Thia  day  it  was  xnoyed  on  the  part  of  the  plaintiff  in  the  cross  suit,  that  the 
defendant  niii^t,  withm  four  days,  podnce  and  leave  in  the  hands  of  his  clerk 
m  court,  the  several  books,  papers,  and  writings  mentioned  and  referred  to  in 
the  schedule  to  his  answer  annexed;  and  £at  the  plaintiff,  his  solicitors  or 
agents,  might  be  at  liberty  to  inspect  the  same,  and  take  extracts  or  copies 
ti»reof,  of  sudi  parts  thereof  at  he  might  be  advised:  and  that  publication  of 
the  depositions  of  the  witnesses  taken  in  the  original  cause,  might  be  fordier 
enlarged  for  one  month  after  such  production* 

Martm^  H.  and  Selatett  in  support  of  the  notion,  urged,  that  it  was  a  very 
common  proceeding  in  equi^  in  the  course  of  a  cause,  to  allege,  that  one 
party  posKssed  papers,  from  which  the  tide  of  the  other  might  be  made  out, 
and  to  require  die  production  of  them.  And  the  rule  was  this:  the  court- 
would  mite  an  order  to  that  eflfect,  if  the  document  did  not  constitute  the 
title  of  the  party  in  vthose  power  it  was:  in  that  case  they  would  not  compel 
him  to  produce  it,  and  thereby  destroy  hb  own  title.  But  vicars'  books  did 
not  constitute  the  tide  of  the  vicar.  The  books  were  evidence  against  the  oc- 
cupier, and  it  would  be  against  conscience  to  sufier  them  to  be  withheld  when 
they  would  operate  to  his  benefit,  by  shewmg  what  pa3rments,  and  at  what 
times,  had  been  made  by  former  occupiers  of  these  farms  in  lieu  of  the  small 
tithes.  The  alleged  customary  payment  of  17 s.  had  been  in  effect  admitted 
by  the  vicar  through  a  number  of  years,  and  die  evidence  of  its  extent  was 
contained  in  the  dmmments  called  for.  The  books  were  either  of  a  public  or  a 
private  nature:  if  the  former,  they  were  evidence  for  both  sides;  if  the  latter, 
the  plamtiff  had  such  an  interest  in  them  as  to  endde  him  to  demand  an  inspec- 
tion.    SmUk  V.  The  Duke  of  Northumberland  (1 ). 

In  Bligh  V.  Benson  (2)  an  application  of  this  nature  had  been  rf^jfused;  but 
it  was  b^ube  it  did  not  appear  that  the  evidence  sought  would  make  in  favour 
of  the  party:  and  the  late  Lord  Chief  Baron  said  there,  diat  <*  it  was  a  rul^, 
that  when  the  plaintiff  could  shew  that  the  defendant  was  in  possession  of  evi- 
dence which  might  serve  him,  if  produced,  it  would  be  against  conscience  to 
allow  him  to  withhold  it"  Hie  enlarging  publicadon  would  cause  no  delay,  be- 
eanse  die  ordinal  cause  stood  in  the  paper  for  hearing  fofty-nine  from  the  top. 

Siu^kmebn  and  ElHson^  contrd,  insisted,  that  the  motion  was  muld&rious, 
and  oc^t  to  be  refused  on  that  ground.  Without  asserting  that  vicars'  books 
ahooid  be  withheld  in  all  cases,  here  there  was  very  sufficient  reason  for  re- 
fittdi^  an  inspection  of  them ;  because  it  was  not  established  that  they  contain- 
ed evidence  which  would  assist  the  plaintiff's  case.  Vicars'  books  were  not 
public  documents.  Though  generally  there  might  be  something  anomalous  in 
them,  here,  fix)m  the  nature  of  their  contents,  as  sworn  to  by  the  vicar,  they 
must  be  taken  to  be  the  private  books  of  the  holder,  and  there  was  no  pre- 
tence to  demand  an  inspection  of  them.  No  case  was  cited  where  a  vicar  had 
been  calkd  upon  to  produce  his  books.  An  application  for  books  of  this  de- 
sermtkm  by  the  rector  had  been  refrised  in  BHgh  v.  Benson:  and  that  was 
connnned  by  Brazier  v.  Mytton^  last  te^m,  where  the  court  also  refused  the 
production  of  certain  documents  in  the  hands  of  an  occupier,  moved  for  by  A 
rector.  They  opposed  the  latter  part  of  the  motion,  on  the  ground  that  it 
would  be  productive  of  furdier  unreasonable  delay;  observing,  that  there  were 
two  lista  of  causes,  one,  of  those  in  which  publication  had,  the  other,  of  those 
in  which  publication  had  not  passed. 

Martm^H.  in  reply,  allowed  that  it  might  be  an  objection  to  a  biU,  that  it 
was  multifarious:  but  two  things  might  be  prayed  in  one  motion,  by  way  of 
saidbg  tkne  and  expense.  [Hullock,  B.  That  is  no  objection,  if  they  are 
ndt  incompatible.]  The  documents  were  pardy  of  a  private,  pardy  of  a  pab- 
Mc  nature;  for  if  the  present  possessor  were  dead,  or  promoted,  they  would  be 
transmissible  to  his  successor. 

AxBXAitDBR,  C.  B. — I  very  much  mcline  to  grant  this  application.     It  ap- 
pears, 

(I)  1  Cox,  56S.  (2)  7  Price,  S05;  Ante,  p.  956. 
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1824.       pean^'from  die  cross-bill  and  soswer,' that  A»  vfe»  faas^teM<^>itolitrti->- 
FiRUNs       great  fiumber  of  papers  and  writings  Whic^  rda«&  to  th<fr  ^tds^e^HMH^  b§  tb^ 
SQit.     It  is  the  constant  practice  of  courts  of  equity  to  emM^  a  j^ty  in  s^lbb^ 
circumstances  to.  produce  evidence  again^  himself*     Ldon't  say  tfae^  f«itf 'iif 
universal,  though  it  is  very  general.     Therelire  certaioly«zoeplions  to  il«    *  Oief 
of  the  exceptions  is,  when  the  documents  relate  to  the  ^ tide  to  ifeal  estatii:  ifk' 
which  offie  a  court  of  equity  will  not  ei^rce  a  production,  unless  die  fatty 
seeking  it  has  an  interest  in  the  particcdar  mstruioien^  he  rehires  to  bo  pro^ 
duced.     If  I  understand  any  part  of  the  justice  of  this  country,  ais  admini&ter-^' 
ed  in  courts  of  equity,  I  must  find  out  that 'the  subject-matter  of  this  motsmi 
coQstitates  one  of  the  exceptions,  before  I  re&se  the  application  of  the  g^ev^ 
rule.     I  do  not  And  that  any  such  exception  has  been  eStaUished.  *  It  in 
stated,  that  the  books  in  question  here  are  pvfvate'books;  tha€  they  ocre  tlje| 
books  of  die  vicar.     It  does  not  occur  to  me  that  this  distinction  makes '  tmf 
difiPerencek  ^  It  seems  the  books  are  of  both  descriptions.     I  donot^nd  tUi^ 
an  exceptioh  lo  the  rule  which  compels  a  party  to  give  evidence  agamsC  hiin^ 
self;  bVtt  I 'Certainly  think  that  the  particular  books,  of  which  an  ihspedion- is 
required,  should  be  specifically  pointed  out,  and  the  order  limitied  to  diiem*^ 
With  respect  to  th^  enlarging  publication^  I  think  both  parties  bere  have  kken 
guilty  of  some  delay.     One  party  has  been  a  long  time  in  suing  out  amt'^M^ 
cuting  his  commission;  the  other  very  late  in  filing  his  eross-bit.  -  The  obly 
question  is,  whether,  in  further  enlarging  pCiblication,  I  ^oulddoaBy'niis<^(Mif . 
to  either*     And  it  appears  to  me,  that  from  the  state  of  the  paper,  and'  tlw 
state  of  tfiese  proceedings,  1  should  do  no  mischief  tThatei^er.     Ingraniing 
this  motion,  therefore,  I  do  on  the  one  point,  what  the  law  of  t^e  country  ett^ 
titles  the  ]party  to;  and  I  do  on  the  other  no  harm  whatever.     But  it  appeans 
to  me  to  be  according  to  (he-rule  respecting  costs  on  croes«bills  for  ^diseovery^- 
that  the  party  making  the  application  should  pay  the  co8t»(l)»     •*-  •  '^  •'. 

QtuiUAHi  B.-*--We  are  only  to  consider  what  is  the  effect  of  a  bill  of  dis- 
covery. Moat  unquestionably,  a  bill  of  discovery  entitles  the  party  filing  it 
to  some  information  from  his  adversary;  and  it  is  a  rule,  that  he  faaaari^l^aa 
the  production  of  such  documents  as  make  lor  his  side.  The  vicar  admits  that 
he  has  in  his  possession  books  containing  entries  having  reference  to  a  modus. 
But  his  admission  is  no  discovery  to  the  occupieri  if  he  must  submit  to  the  con- 
struction put  on  the  entries  by  the  other  party.  The' moment  the  vicar  adittite 
Ihat  he  has  papers  relating  to  the  matter  disputed,  it  is  in  the  power  of  t^ 
court  to  call  for  fiiU  disclosures  of  them,  that  it  may  put  its  own  constructioii 
upon  them.  This  is  a  branch  of  the  common  jurisdiction  of  the  court,  when 
once  a  party  can  put  his  finger  on  any  documents  which  assist  his  case.'  But 
here  the  party  must  name  the  specific  documents. 

Oakrow,  B«  The  question  is  one  of  very  considerable  importance.  '  Fxofb 
;  the  best  consideration  I  can  give  it,  I  am  of  opinion,  that  these  books  ottght  ti 
b^  produced.  I  allude  to  those,  which  speak  of  what  the  plaintiflPin  1^  WB 
of  discovery  charges  to  be  material  to  his  case.  I  think  nothing  of  &e  vicaf 
saying  that  it  is  not  materiaL  The  enforcing  a  production  of  such  documents 
appears  to  be  quite  agreeable  to  the  principles  wnich  are  acted  on  in  a  court  o( 
equity.  *  ' 

HuiLocK,  B. — ^With  the  information  which  I  possess  at  this  moment} 
without  any  authority  to  guide  me,  without  any  case  being  cited  to  ^hew 
that  what  is  sought  here  has  ever  been  granted ;  referring  only  to  g^atti, 

Etnciples,  I  must  say  that  I  do  not  concur  in  the  opinions  expressed  by  i^ 
xrned  brothers.  I  may  be  wrong,  but  I  have  heard  dO  argument  wld<fi 
vrould'Wi^llmtme  in  arriving  at  another  condusion.-  Itseeihstobeacase^fiSi!i 
would  constahtly  occur,  that  in  a  suit  for  tithes,  a  vicar's  book  would  be  evt- 
dence  for  his  adversary.  No  case  has  been  cited  trhere  the  ^oint  occurs  ;^fib 
authoWt^  produced ;  but  we  are  lefV  entirely  to  general  principles;  Tht  ^m^ 
tioA  IS  not  whether  a  f6t»m  may  be  obfiged  to  give  evidence  againsr  litij^MF; 
Att,  both  in  law  and  equity,  is  the  law  of  the  Country,  except  in  tWo^«tiif; 

iiiwpt  tlui  W6uld'  refndei<  hi)b  liable  to  peaakito,  or  a  itiifeltni:ib.''i'lRi^ldfe 

w    ^»>  .■    )  .  1/  ^i  '.         .^  ...  .    .•  .-><>:  oi  ifumijjli 

(1)  Vkti  NewUnd,  p.  205.    Hands,  p.  59. 
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JfUmfkmMk  9vb«th»r  »  puty.^  it  stiil  be  oompelkUe  to  aflTovd  aa.  inspeodon  of        1 824. 
tito*Mii>pmiate  bofdfitr  to  enable  bia  adversary  to  find  out  ^videoee  agaioat       hrkiks 
ktaa^  r.I  fUwaya  vndevatood  that  he  was  not;  and  m  a  caae  a  term  or  two  ago^         -  ^    - 
I  codneumid  wilb  ^  rest  of  tbe  court  in  refusing  to  compel  a  party  to  produce  \^^j^^  ^1^^^ 
%  private  doeument.^    BRgh  v,  Ben^m  is  very  like  the  present  case»  except  that  ^ 

^  parties  are  changed,  r  There  the  plaintiff,  who  was  a  rector,  filed  a  bill  in 
tbia  court  for  tithes>  charging  that  a  book,  made  and  kept  by  a  deceased  rec- 
tor, and  relatii^  to  the  tithes  of  the  parish,  had  come  into  the  power  of  the 
de&ndaatv  who  was  an.  occupier.  He  did  not  contradict  the  charge;  and 
therefore  the  rector  applied  to  the  court  to  have  it  produced.  If  books  of 
dds  description  are  of  that  doubtful  nature,  why  was  not  that  ordered  to  be 
-produced?  Bu^  the  Chief  Baron  refused  the  application,  if  these  books  are 
eyfa  pnvate  nature^  the  vicar  ought  not  to  be  obl^^  to  produce  them  against 
hiBttself.  The  object  is  to  search  them  for  evidence  for  the  other  side.  Feel- 
ingi  as  I  do,  not  sufficiently  'satisfied  in  my  own  mind  with  the  arguments  or 
r^sasoniog  advanced  in  support  of  this  motion,  I  have  not  come  to  the  conclu- 
aioD,  ihafc  the  books  should  be  produced.  But  I  defer  to  the  opiaioa  of  the 
court ;  and  I  think  no  injustice  can  be  done  on  this  occasion.  The  order  ought 
to.  be  restricted  to  such  books,  papers,  or  writings,  as  rdate  to  the  subject  of 
diebiU. 

GraOam,  £• — ^I  certainly  don't  recollect  any  particular  instance  in  which 
•bpoks  beltfagiDg  to  a  late  vicar  have  been  taken  out  of  the  hands  of  the  pre- 
fect one. 

'  'Th^  order  was  drawn  up  in  the  foUowii^  terma.  The  entries  in  the  vicar's 
heoka  to  be  producedt  so  far  as  they  relate  to  a  payment  of  17 s, — tboae  en- 
lAes  to  be  inspected  at  the  office  of  the  solicitor  in  the  country.  Publication 
to  be  enlarged  for  a  month,  but  the  cause  to  stand  ki  the  paper  of  causes  as  if 
publication  had  passed.     The  costs  to  be  paid  by  the  plaintiff(l). 

.  Motion  granted — the  costs  to  be  paid  by  the  plaintiff. 

: '  (1)  Fide  HaniMii^t  Chanoery  Pnct  2, 9S.  8th  edit    Fhillippt'i  Law  of  Evid.  1,  439,  gt  teq,, 
Wti  Hw  €aflC9  thm  dtof,  5ih  ed.     1  Chitty's  Rep.  4T^. 

H.  4  &  5  Geo.  4.  1824.    Scacc.  p^^  anb. 

'J^  Bradley  y.  Bensted.    [1  M*Cleland,80.] 

TJSf  August,  1822,  plaintiff,  stating  his  title  as  rector  of  Hartley  in  Kent,  filed  During  the  penr 
,  A  bis  original  bill  against  defendant,  for  an  account  and  payment  of  the  tithes  ^^^  ®^  *  "^* 
pf  wood  and  underwQod,  cut  down  upon  wood-land  occupied  within  the  parish  and^payn^itof 
jn  .that  and  the  year  1821.     In  January,  1823,  defendant  put  in  his  answer,  tithes,  the  court 
and  stated  that  he  was,  previously  to  Michaelmas,  1821,  under  composition  will  not  rettram 
fWifh^the  plaintiff  for  all  the  tithes  arising  on  his  farms  and  lands,  and  that  he  ^e  defendant 
paid.sttch  composition  to  said  plaintiff  \ip  to  Michaelmas-day,  1831,  when  such  pr^'^din^^n 
<fCQinposition  determined.     He  admitted  that  within  the  year  1822,  and  previ-  an  action  at  law 
f»US  to  jthe  filing  of  the  bill,  he  had  cut  down  divers  quantities  of  wood  and  un-  to  recover  danf- 
4erwood  upon  his  lands.     But  he  insisted  tliat  he  had  served  the  plaintiff  with  ^f  ^^^f^  ^® 
mtices  in. writing,  of  his  intention  to  set  out  the  tithes  thereof; — that  such  ^^^J^^^nd  car- 
tithes  were  duly  set  out  by  his  (defendant's)  agent,  and  by  agents  or  tithe-  ryi^g  away  the 
gatherers  on  behalf  of  the  plaintiff;. — and  that  part  of  the  said  titi^es  were  taken  tithes  in  ques- 
£:oni  off  the  lands  by  one  of  such  tithe-gatherers.     In  Trinity  term,  182d,  de-  ^^"^  ^™  f^  the 
^^si^dant  brought  an  action  at  law  against  plaintiff,  in  the  court  of  King's  Bench,  ^^^     ^* 
4o  recover  damages  for  the  injury  sustained  by  him,  by  plaintiffs  not  taking 
jumI  carrying  away  the  said  tithes,  but  wrongfully  suffering  them  to  remain  on 
4he  lands*     On  the  7th  of  January  last,  plaintiff  filed  Im  supplemental  bill; 
w^eby  he  stated  the  before-mentioned  proceedings  at  equity  and  law;'-;-that 
.the.  anawer  had  been  replied  to; — that  the  cause  was  still  pending,  and  was    . 
tlicia  at  issue  ;-7-and  that  plaintiff  intended  to  proceed  to  the  examination  of 
wdff^aneSf'  and  to  .bring  the  cause  to  a  hearing; — that  his  attorney  had  been 
s/iPfJB^  jrith  a  dedaration  in  the  actipn; — and  further,  that  defendant  was 
.tbraataning  to  proceed  to  trial,  and  aflerwardsi  if  he  could  obtain  a  verdict 
ihereioi  to  judgment  and  execution,  "  notwithstanding  that  the  matters,  which 
^       :    '  form 
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18j!4.  fonn  the  subjeet  of  the  said  aetion  at  law,  are  awtten^  wbieh  form  Ukwlie  |h? 
BRADLBT  siil^^  of. the  Mlid  origiDal enit  new  poicyng  in  this  ceuTt» and  wfaich ae§^i$0m 
t!!«.i«  between  the  parties  in  tuch  laat-mentioned  suit."  And  he  humbly  insis^^ 
that  defendant  ought  to  be  restrained  fiom  proceeding  in  his  action*  and  tp 
that  end  prayed  that  he  might  be  restrained  by  injunction.  January  ftSiibf  der 
jfendant  put  in  his  answer  to  the  supplemental  bill;  and  admitting  that  he  in- 
tended to  proceed  in  the  action  to  recover  damages,  said,  ''  that  this  honour- 
able court  cannot  in  the  said  suit  award  to  defendant  any  damages^  in  respect 
of  the  matters  aforesaid;"  and  therefore  submitted  to  its  judgm^t,  that  he 
ou^t  not  to  be  restrained. 

Jervis,  (with  wh<mi  was  FUheri)  now  moved,  pursuant  to  notice,  that  the 
defendant  might  be  restrained,  &c.  upon  the  merits  confessed  by  the  defend- 
ant's answer,  until  the  hearing,  or  until  further  order  of  the  court.  He  conr 
tended,  that  ihe  plaintiff  was  not  entitled  to  maintain  the  concurrent  suit  at  law, 
and  change  the  jurisdiction;  because  the  parties  were  the  same,  and  the  ques- 
tion one  and  the  same,  both  at  law  and  equity ;  namely,  whether  the  tithes  bad 
been  duly  set  out. 

Graham,  B.-— There  are  two  questions— <>ne  with  respect  to  the  right  to  the 
tithes;  the  other  with  respect  to  the  injury  done  to  the  defendant. 

HuLLocK,  B.— The  whole  question  may  be  tried  in  this  action  on  tjie  ease. 

ALBXANnsR,  O.  B.-— It  is  a  very  proper  question  to  be  tried  at  law. 

Accordingly  the  court,  without  thinking  it  necessary  to  hear  Martmf  H» 
who  was  on  the  other  side,  refused  the  motion,  with  costs. 

Motion  refused,  with  costs. 


P9h.lMik. 
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Deacle,Clerk,  Y.Hancock.    [1  M'Cleland,  85.]    13  Price,  226. 


Dedsntkma  by  T|EBT,  under  the  2  &  3  Ed.  6,  e.  Id,  for  not  setting  out  tithes  of  hay. 
decwaedpa-  X#  Plea,  ntf  <fcfe«.  On  the  trial  of  the  cause  before  Bbst,  J.  at  the  summer 
w««ti?^  assises,  1 828,  for  Somersetshire,  admissions  were  made,  of  die  plaintiff's  coift- 
psyen,  and  B^n  kw  tide,  as  rector  of  the  parish-^-of  the  defendant's  occupation--of  his 
therefare  inter-  taking  away  hay  without  setting  out  the  tithes  diereof— and  of  his  then  beii^ 
ested^aread-  under  uo  composition.  And  the  folUowing  documents  were  produced  in  evi- 
dJ^  oftt^uti-  ^^^^  ^^  *®  plaintiff's  daim.  A  copy  of  die  Ecclesiastical  Survey  of  the  pa- 
tion  in  support  "^h  in  which  die  land  was  situate,  taken  in  the  26  Hen.  8,  containing  this 
of  a  parochial  declaration  of  value,  **  In  prssdial  tithes,  with  the  tithes  of  wool  and 
modtu,  set  up  in  lambs,  6^.  ISs.  4i.,"  and  making  no  mention  of  a  modus.  A  ccmy  of  the  Par- 
a^oTbr a«c-  ^"^entary  Survey,  wWch  was  silent  as  to  a  modus.  A  note  of  the  glebe,  n 
tor  for  ^t  set-'  Parchment,  from  die  registry  of  the  diocese,  of  the  date  1685,  signed  by  the 
ting  out  tithes,  rector,  the  churchwardens,  a  sidesman,  and  three  other  persons,  which  was 
But  the  judge  also  Silent  as  to  a  modus.  An  instrument  under  seal,  dated  7th  April,  1796» 
ulare  snch^^«  purporting  to  be  an  agreement .  between  the  rector  on  ^e  Okie  part,  and  the 
dence^^the  *  penshioners  on  the  other;  reciting,  that  differences  had  arisen  as  to  die  annual 
jury,  with  Us  value  of  the  tithes,  and  titheable  matters  in  the  parish,  and  containing  mutual 
own  impressions  covenants  for  a  composition  in  lieu  of  all,  and  all  manner  of  tithes  for  fourteen 
on  its  weight      years,  dien  next  ensuing,  die  parishioners  agreeing  to  pay  every  year  the  sums 

set  down  opposite  their  names  respectively.  This  was  executed  by  the  plain- 
tiff and  the  defendant,  and  by  other,  though  not  all  the  parishioners;  and 
shewed  a  sum  opposite  the  defendant's  name,  of  26/.  1 6s.  4d.  In  addition 
to  this,  an  extensive  occupier,  a  clergyman,  proved  payments  of  a  composition 
from  1796  to  1810,  at  the  rate  of  ts.  ^.  in  the  pound,  according  to  the  va* 
luation  of  the  lands;  and  from  1810  till  a  very  recent  period,  according  to  a 
new  composition  then  made  by  another  written  agreement,  in  the  pr(qportion 
o(ts.  6<t  in  the  pound,  which  he  considered  to  be  in  lieu  of  dl  tithes,  and  in- 
dependent of  any  moduSf  and  to  be  a  fair  composition  widiout,  but  too  krg^ 
with,  a  auhIiis  on  hay.  On  cross-examination,  he  admitted  he  had  heard  from 
deceased  parishioners,  tithe-payers,  one  of  whom  had  signed  the  first  agree- 
ment, and  from  the  present  landlord  and  his  father,  that  diere  was  a  modus<£ 
td.  an  acre  in  th|  parish  in  lieu  of  hay.    (This  h»t  evidence  was  at  first  ie» 

fitted 
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fiiied  tif  Om  kWDed'jxidgf »  bni  afterwards  receiva),  otf  the  authority  of  Hen, 
wood  V.  iftiNr(l),  decided  in  tbii  court)«  Another  witness,  in  his  seveQtyif 
4ev»plib  jeeat^  stated  that  be  had  paid  a  composition,  as  the  rest  of  the  parish 
did#  tiWQntfr  years  hack*  A  am  of  a  former  rector,  an  attorney,  who  had  col- 
lee^  fer  jus:£idier,  mother*  and  the  succeeding  rector,  from  April  1786  till 
1789,  proved  that  he  had  received  for  all  tithes  at  the  rate  of  fts.  in  th^ 
pcmadt;  and  that  no  daim  of  a  moiiitf  had^ver  been  made  on  him. 

The  defence  set  m  was,  that  a  moditf  of  2d,  an  acre,  in  lieu  of  tithe  of 
hay,  bsd'imaiemoriBlIy  existed  over  the  whole  parish ;  and  it  was  ^rested  on 
proof  of.  receipts  of  money-payments,  and  evidence  of  reputation.  Of  the 
fioKmor,  fiftean  were  read,  signed  by  three  different  former  incumbents,  aq.- 
icBowIedging  payments  from  the  landlord  or  an  occupier,  of  various  sums  for 
mowing. meadow,  or  mead,  at  the  rate  of  2d.  an  aore^  in  many  instances,  in- 
clodiQg  firactiona  of  an  acre ;  and  covering  the  same  number  of  years  at  dififerent 
intmvds  betsraenthe  years  1748  and  1778.  In  about  half  of  these,  agistment 
tube  was  csdbilaved  at  ^d.  an  acre.  .  DeeUications  by  deceased  parishioners^ 
(at  a.distance  of  fifty  years  in  one  instance),  as  to  the  existence  of  the  modus, 
wer8;thfen^8piikeB  to  1^  threte  witnesses,  now  or  formeriy  resident  in  the'pa- 
rish,  and  acquainted  with  it  for  very  long  periods  of  time.  It  was  stated  by 
onaof  these,. an  occupior  and  a  clergyman,  that  four  shillings  in  the  pound 
would  be  a  &ur  compasition  without  a  jno(laf — and  by  another  witness,  that 
he  understood  the  modui  to  be  included  in  the  composition  of  1796;  or.it 
would  have  been  considerably  higher.  And  it  was  proved  by  another  parish- 
woMtf  tfaatoQ  bis  threatening  to  throw  out  the  tithes,  if  the  payment  was  not 
lowered,  plaintiff*  gave  him  a  pound  note,  and  desired  him  to  say  notibing 
about  it.  But  it  appeared  that  all  the  persons  named  as  those  from  whom  the 
declarations  proceeded,  had  been  tithe-payers; — that  two  of  them  had  signed 
the  agreement  o(1790; — and  that  three  of  the  witnesses  had  put  their  signa- 
tmrcis  lo  that  instrument*  From  the  statements  of  counsel  upon  the  argument, 
^.ftf^aarad  diat  the  learned  judge  told  the  ^ury  in  substance  (there  ^as  some 
dwagreoapent  at  the  bar  as  to  the  terms),  that  he  had  received  the  dedamtions 
pf  deceased  parisbbnersas  evidence,  in  deference  to  tlie  decision  of  the  Court 
of  J^diequer,  contrary  to  his  own  opinion.  That  those  persons,  if  they  were 
alive,  could  not  beikeard,  every  one  of  then>  having  been  an  occupier,  and 
th^efore  having  a  most  clear  interest  in  establishing  the  modus  contended  for. 
That  as  to  the  persons  who  proved  the  hearsay,  it  was  their  interest  also  to 
believeJt.  But  that  most  of  the  witnesses,  and  two  out  of  the  three  indivi- 
duals  from  whom  the  information  had  been  derived  origbally,  had  put  their 
signatures  to  the  agreement  of  1796;  and  what  reliance  coidd  be  placed  on 
the  testimony  of  persons,  who,  in  words,  contradicted  what  they  had  affirmed 
by  their  deed  and  writing?  That  the  effect  of  this  evidence  was  entirely  de- 
stcoyed,  as  they  did  not  insist  on  the  modus  at  tlie  time  of  making  the  com- 
position.  That  the  terms  of  the  composition  were  decisive  of  the  case.  That 
Mr.  Deade  might  well  think  a  pound  not  ill-be$tow^d  io  preventing  the  modus 
being  brought  into  question,  whatever  he  might  have  thought  of  its  validity. 
The  jury  found  for  the  plaintiff*;  and  the  learned  judge's  report  stated,  that  he 
should  have  been  much  dissatisfied  if  they  had  found  otherwise. 

•  A  rule  hnd  been  obtained  in  Michaelmas  term,  calling  on  the  plaintiff*  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had»  on 
the  grounds  of  the  verdict  being  against  evidence,  and  of  a  misdirection  by 
the  learned  judge.   . 

Adam  and  frtUiams,  C.  F.,  now  shewed  cause,  and  contended  that  the  plain- 
tiS*'s  caae  had  been  fully  made  out,  by  the  admission  of  his  common  law 
right,  the  Ecclesiastical  Survey,  the  agreement  of  1796^  and  the  subsequent 
one  of  1810,  mdi  Hancock's  signature  to  the  former,  and  bis  payment  under 
both,  down  to  the  year  1817.  As  to  the  receipts,  the>*  le&  a  large  ppction  of 
the  time  between  their  ^^rinini  uncovered,  and  a  per&ct  blank  of  any  evidence 
adverse  to.  the  plaintiff^  during  a  period  of  twenty-three  years,  ficom  1778  tp 
o      ,  1796 

(X)  1  Wightwick,  113;  jdtUe,  p.  601. 


wiUc  kroolkctedr^and  tfaareixmld  not  Iwre  bcep-gae  m'i9auMU»miiMiiiimr 
fint -c^mpoaitiMi  iras-eotered  ixitOb    The  keaife^  evidence^^  «H  dtfaws  fiom 
poiflmied  aoureeo*    The  jury  eautioualy  took  iivto  tbeirfiKlgiiWrt  »bo  isb&  pefv 
«MW  were  that  proved  it ;  the  caae  wm  fairly  aubnuttid  i^  thesii  tad  •ui^* 
not  to  be  sent  down  for  trial  a^^. 
t  WMcmuk  Jhremyy  crnitra^  uaaifted  that  the  case  had  not  been  left  to  the 

S*  iry>  in  a  OMimer  idueh  rendered  their  finding  saCiBfiiotory ;  snd  tbat  the., 
amed  judge  had  misdireeted  the  jury  as  to  the  weigfat  of  the  evidence,  in 
tbree  lespeets;  as  to  the  value  of  the  evidence  of  rqiutation;  aa  to  theeflbol 
of  the  agteement  agaiiiat  the  defendant  by  its  pu  making  mention  of^  or  re- 
ference to,  a  modus;  and  as  to  the  inference  derivable  from  the  phintifTa 
givibg«tbe'.f)cnindH>ote  to  the  tithe-payer..   Though  the  evidence  of  die  deda- 
latipnaaf'dif  estialenee  of  a-motftM  for  hay  waa  said  to  have  been  received,  it- 
was  in.fliSbet  rejebted^  by  die  oommenta  with  which  it  was  accompanied  by  thd 
lemrnedi  judgf  tn  bia  addnees  to  the  jury*    Tbey  dted  the  case  of  Maseley  vt 
I^aoiei  (i)^  aa  oonirmatory  of  the  decision  in  Harwood  v.  Simst  and  NaweUiff 
iHkhtt.{k^  tosheir  tliat  if  a  customary  payment  be  once  established,  il  is  net 
dfisltoyitd  even  by  payment  in  kind  for  twenty  years* 
;  AzjBXASnBB)  C.  B. — It  appears  to  me  that  this  case  ought  not  to  go.  a^8<r 
nond  .linia  to  a  jury*    As  at  present  advised,  I  think  that  I  ought  not  to  con^ 
curia  the  argument  for  a  new  trial,  unless  I  thought  it  quite  dear  that  the 
uterdict  waa  against  evidence,  or  that  the  case  had  been  sent  to  the  jury  with  4 
misdirection,  or  that  justice  had  not  been  done  by  their  finding.    Now  it  doea 
not^pear  to  me  that  I  can  assent  to  any  one  of  these  propositions.    I  neith^ 
«ee  the  verdict  to  be  against  the  evidence ;  nor  is  it  dear  to  me  that  the  tfotui^ 
'WeBt4!f>  the  jury  with  a  distinct  misdirection;  nor  that  any  injustice  baa  been 
^one-by  the  veidict.    The  whole  of  the  case  on  the  part  of  the  occufien^f 
^natson  diase  receipts,  and  on  the  evidence  of  reputation*    The  evidence  0d 
'fAt  vdnet  :Ade.  rests  very  mnch  on  the  h&strumeut  of  agreement  which  haa 
Jb^n  .-produced*    I  agree  in  the  observation  of  counsd,  diat  though  that  in^ 
latrument  tnwy^^prmdfacm  afford  distinct  evidence  of  the  right  toafiaAif 
^•being'suspeiided*  yet  that  it  does  not  prove  it  to  be  destroyed,  if  diere  be 
-dear  evidence  the  other  way.    And  I  admit  that  the  suspension  of  a  rig^t  ia 
not  neoeasarily  a  destruction  of  a  right.    But  it  throws  on  the  party  wiK> 
daims  it,  th6  burden  of  proving  its  existence  with  much  greater  &rce  and 
distinctness  than  if  there,  were  no  suspension.     The  fbrce  of  the  instrument 
seems  to  be  most  condusive  in  support  of  the  plaintiff's  case,  and  to  leave  die 
evidence  on  the  other  side  to  be  this:  that  in  the  recolkcdon  of  okl  persofm, 
payments  of  two-*pence  an  acre  had  been  made  in  some  instances  in  lieu  of  the 
tithe  of  hay ;  but  by  no  means  that  a  modus  ever  had  existence.     This  inaMi- 
ment  was  not  made  in  secret*    All  of  the  parishioners  are  not  pardes  to  it,  but 
most  of  them  are;  and  I  cannot  conceive  it  possible  that  the  pardea  to.- it 
would  have  entered  into  it  in  the  terms  they  did,  if  they  had  any  coneeptien 
of  a  right  of  modus  on  such  a  valuable  article  as  hay*    I  cannot  conceive  the 
existence  of  the  right,  widiout  its  bein^  preserved  on  the  face  of  the  inatm* 
ment,  or  collaterally.     Without  preservmg  the  evidence  of  the  modus^  withoat 
^Aewing  the  daim  to  it^  if  it  were  founded  on  fact,  I  do  not  think  the  land- 
lord would  have  aeceded  to  the  agreement.     I  consider  thia  document'dwve- 
foie^  as  affacding'  vei^  dear  evidence  against  the  defendant,  that  hehad'Sio 
4iat^.^y)iieepdiMi  of  a  ms9dus  at  the  tfane  of  ito  execution.    But  the  partisaKo 
,  the.iestfum«al  are -not  the  eAly  peroons  interested  in  this  action.  .  What  has 
.^beiwdeil9rwitb  ree^^e^t  to  the  other  parishioners  who  did  not  enter  int^lbe 
^^gjej&Vfmfft^hvJim^  Af(f.  natd  at  «iM<a#>*  or,  have  the^  piiid  tithes  in  ktad? 
X^jcal^  itrjf(^;j^pf|iaiecl^  tdi^Wy  have  paid  in  kind*    And  if  this  be  a  ftir  .linb- 
jject  j)/jvrDutlWi»li  jj«l4iiR'tkiat  ne4Ma4us  has  been  thought  to  exiH  by  thotQ  ec- 
a9Upie4H#^4har#fpgKi;fait^8j^  U)ft«x>mm  I^enotaaydkat  fheiTaf^ta 
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no  AmIa  Wtiriii*  inm^hKfiag  baeii  left  to  them  fiiirly ;  the  dniy'doiibt  is,       l^i 

wmior^^tfMnte  afirepotttfrni.    The  gentlemen  at  die  Imr  do  mU  agree  as  to* 

Ite  tMRiPli'whieli  tbirwM  kid  before  the  jury;  it  ii  not  atated  in  the  report' 

of  the  kamed  Jttd^i  and  it  ia  therefore  very  difficult  to  ibrm  an  opaiion  on  it*' 

wfth  exaeines8«     Bat  I  mutt  take  it,  that  what  the  judge  said  was  eonaistent 

with  what  he  did:  and  I  can  hardly  think,  that  after  idlowing  reputation  aa< 

evidence,  he  rendered  it  nugatory  by  his  comments.    On  the  contrary,  I  must 

conclude,  diat  he  left  it  to  the  jury  to  say  what  degree  of  credit  was  due  to  it, 

and  diat  they  have  given  it  that  credit  to  which  I  would  have  thought  it  entitled.: 

As  there  has  not  been  a  verdict  against  evidence,  nor  a  dear  nuadirection  by 

the  learned  judge,  nor  any  injustice  dosie  by  the  event,'  I  am  of  opinion,  that^ 

like  verdict  must  stand. 

GsAHiJi,  B. — I  entertain  a  aort  of  doubt,  but  hardly  strong  enough  to  fur- 
fliah  a  reason  for  even  giving  an  opinion  that  this  caae  ought  to  undergo  a 
^  further  consideration,  as  the  rest  of  the  court  are  of  a  contrary  opinion.     But 
i  have  a  doubt,  whether,  with  a  view  to  the  circumstances  of  die  case,  due 
wisi^t  was  given  to  these  receipts  and  pecuniary  payments;  and  whether  too 
much  weight  was  not  given  to  the  composition-deed  of  1 796.   I  unq[uesdoaably 
diink,  that  these  receipts  and  pecuniary  payments,  as  much  fortify  thecbim 
of  a  Modtif,  as  if  the  latter  were  expressly  called  a  modus.    This  is  a  strong 
body  of  evidence  in  itself.     But  further,  the  evidence  of  reputation  has  not 
received  its  proper  weight;  because,  though  on  most  occasions^  ithasvcory 
little  force,  yet,  when  accompanied  with  the  enjoyment  of  a  right  for  along 
time,  it  is  very  much  strengthened.     It  is  not  jor  me  to  say  what  degree  ^ 
ftnroe  ought  to  have  been  given  to  it  by  the  learned  judge ;  but,  from  the  itf- 
formadon  received  fifom  die  gendemen  at  the  bar,  rather  small  weu^t  Beems 
to  have  been  attached  to  it,  considering  the  great  authority  which  the  learned 
judge's  opinion  would  carry  with  the  jury.     The  only  question  was,  whether 
the  evidence  of  reputation  could  be  sustained  on  die  information  of  persons 
tnipporting  their  own  interest  at  the  same  time.    My  brother  GAaaow  w«s 
very  much  struck  widi  die  observation  of  the  learned  judge,  'how  can'yehi 
liear.what  a  man  has  said  when  you  cannot  call  him  as  a  witness  into  a  court 
of  justice?'    When  a  man,  in  the  circumstances  of  the  persons  who  made 
dioae  declarations,  is  alive,  he  has  an  interest,  and  must  be  rejected;  but  diere 
is  a  great  di&rence  between  that  clise,  and  the  case  of  declarations  which  have 
proceeded  from  a  man  who  is  dead.     And  the  impeachment  of  that  distinction. 
by  the  learned  judge  does  seem  to  require  some  answer.    The  reputation,  with 
die  receipts,  strikes  me  as  together  forming  a  very  strong  body  of  evidence 
for  the  defendant.    The  agreement,  though  strong  the  other  way,  is  not  ^con- 
elusive.    It  being  then  the  intention  of  the  parties  to  compromise  any  litde 
difference  which  had  existed  in^e  parish,  die  allusion  to  the  custom  might 
have  been  designedly  omitted  m  the  composition.      There  being  evidence 
whidi  might  have  formed  a  balance  to  the  plaintiff's  case,  and  this  being  a 
question  of  great  importance,  die  decision  binding  the  inheritance,  I  shoidd 
diink  that  the  case  might  undergo  further  consideration.     But  I  do  not  fed 
strong  enough  in  that  opinion,  to  say  I  am  right  in  the  inclination  of  my  mind, 
and  therefore  I  am  wUling  to  be  overruled  by  the  rest  of  the  court. 

Gaaaow,  B. — I  regret  that  I  fed  bound  to  make  any  observations.  I  con* 
cmr  with  my  Lord  Chief  Baron,  that,  as  this  case  standis  before  us,  we  are  not 
called  upon  to  send  it  down  for  a  new  trial.  And  I  concctr,  for  the  reasons 
whfdi  have  been  so  distincdy  given  by  his  Lordship.  Giving  to  die  receipts 
all  the  force  which  my  brother  Graham  thinks  belongs  to  them,  they  are  to 
be  met  by  contrary  evidence:  and  I  cannot  conceive  that  the  parties  to  die 
agreement  would  have  bound  themselves  to  pay  an  equivalent  awnually  for 
she  valoe  of  all  dieir  tithes  during  a  number  of  years,  without  saving  their 
right  to  a  modus  so  moderate/*  ti#  Sliy  bdieved  themself  es  entitled  to  it.  But 
it  is  said  diere  was  evidence  ^oT  reputation,  whieh'was  not  allowed  its  due 
-weight  bjr-the  learned  judges  and  the  jod^pnent  of  thia  coint  in  MbMsyv 
Daties,  is  relied  on  in  support  of  .that  assertion.  Now,  when  MoseUy  v. 
Dwnes  came  up  here,  the  late  Chief  Baron  was  very  doubtful;  Baron  Wood 

was 
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WASfAlfld  doubtful,  and  aliid,  Aat  ott  the  nortbern  eyrcuk»  he  had  known  nicb* 
evidence  to  have  been  receiredtaad  also  to  have  beonr^ect^    I  opncorred  in. 
^  the  judgment  of  the  court  on  that  occasion,  in  -consequence  of  .a  previous  con«- 
'ferenoe  in  our  own  room.    It  is  further  objected,  thltt  the  leatnied  judge  en-, 
tirely  nentnlised  the  evidence  bj  Us  comnients.    I  wish  to  esqprass  ikrfself 
deariy  on  this  suUect,  that  I  may  be  instmcted  if  I  am  wrong.    I  cannot  con- 
ceive it  to  be  the  duty  of  a  judge  at  Nisi  PrhUt  merdy  to  say  to  a  jury,  'I. 
have  received  such  and  such  evidence,  and  here- it  is,  you  are  to  judge  of  it.' 
I  know  that  the  highest  court  ia~  the  country  does  not  so  decide :  that  eourt  is; 
not  satbfied  ualeu  the  judge  leaves  the  evidence  to  the  jury,  with -his  own 
impressions.    And  it  would  be  very  unfortunate,  if  he  were  not,  I  will  not 
say  privil^ed,  but  eon^elled,  not  to  snpersedei  but  to  assist  the  jiudgraent  oC 
the  jury.     The  judge  says,  if  I  had  hot  ih^  case  frbm  die  Exchequer  cited,  I 
woiddr  not  receive  this  evidence*    I  do  receive  it;  but  evidence  is  of  more  ot 
leas  impontonee,  acooiding  Do  the  drcumstances  of  the  person  giving  it.    Yoe 
are  told  there  is  evidence  of  reputation.    What  is  the  evidence?    That  some 
penmlB,'  >nfiwwevy  oM,  intercated  in  bdieving  die  report,  were  told  by  oth«r 
pcttoaa^  also  inteoorted,  now  dead,  thail  there  was  a  m^dus.    Otoe  witaeaa 
aagfBf  he  leeeived  the  informatinft  from  penons  now  dead;  but  when  called 
li^pwncio mne  dmm,  he  caaonly  meotson  an  individaal  who  sigas  ibe agree- 
ment of  1796;  and  it  ie  for  you  to«ay>  whedur^the  statement  of  that  peraoa 
if  jBDfcito  be.  contraated  with,  hai  act.    The  same  observation  may  be  made 
with  cespeet  to  od^r  witnesses.    Now  I  apprehend,  that  if  a  judge  makea 
such  remarks  as  these,  and  concludes,  by  saying,  *  the  credit  due  to  all  these 
persons  is  to  be  left  to  you,'  his  direction  is  perifecdy  correct.  -  My  opinion 
iS|. Ifaat  this- ease  has  been &irly  tried,  audi  see  no  xeaaoai  to  quarrel  wkh  the 
verdjct. 

HutLOCK,  B« — It  appears  to  me  on  the  whole,  that  the  verdict  ought  not  to 
be  disturbedL  BoAl  own  I  havw  some  difficulty  in  lUnksog  Ibat  the  case  was' 
ltd  to  the  jury  as  it  ought  to  have  been,  under  the  evidence  as  stated.  It  is 
for  a  judge  to  observe  on  tbe  oompetwcy  of  witneases;;  bitf  it  is  for  the  jury 
to  ^epd^  on  the  credit  due  to  their  testimony.  And  if  a  judge  savs,  I  have 
redUved  such  and  such  evidence,  but  there  is  no  weight  to  be  attached  to  h; 
I  think  the  evidence  would  not  go  before  the  jury  in  the  free  and  unfettered 
manner  it  ought  to  go.  However,  I  think  that  if  this  cause  went  down  again 
to  trial,  the  same  result  would  be  arrived- at.  Rece^>tk  for  raoney-paymeilts 
from  time  out  of  mind,  would  be  good  evidence  to  establish  a  modus;  but 
here  the  receipts  leave  an  interval  from  177d  to  1794S,  without  any  evidence 
whatever.  The  agreement  of  1796  recites,  that  dififerencee  had  arisen  as  to 
the  annual  value  of  the  tithes;  and  therefore  it  is  fair  to  presume  that  investi* 
gadons  were  then  made  of  the  right  on  both  sides,  and  that  their  termination 
was  in  lavour  of  the  parson's  right.  Had  the  result  of  the  investigations  been 
the  other  way,  the  agreement  would  have  recited  '  whereas  die  sum  of  ^dL  per 
acre,  in  lieu  of  the  tithe  of  bay,  has  been  immemorially  due  and  payaUe'  and 
so  on;  but  it  is  altogether  silent  as  to  a  customsfy  paymeqt.  Receipts,  in* 
deed,  sttbsequemly  to  the  a^eement,  might  shew  that  the. agreement  did  not 
comprehend  the  modms.  But  what  was  the  inference  respecting  a  mod»ur  set 
up  in  sudi  a  general  way,  deduoible  from  an  agreement  so  general  I  Tbe&ir 
inference  was,  that  there  was  no  modus  in  the  parish.  This  being  a  commoiir 
law^righl  of  the  vector^  it  is  only  to  be  destroyed  by  clear  evidence,  and  not 
by  a  ptesumption.  But  what  does  the  evidence  relieid  upon  come  to  ?  If  sent 
U>  the  jury  in  the  strongest  possible  manner,  it  is  but  evidence  of  reputation 
derived  from  pecsons  who  by  their  own  act  have  excluded  any  inference  which 
might  i>lheKW3fle  have  been,  drawn  from^their  opinion  as  to  reputation.  The 
language  of  a  judge  to  a  jury  ought  not  to  be  too  nicely  weighed,  as  in  the 
.instance  of  an  application  once  made  to  the  King^s  Bench,  for  a  new  trial,  on 
^count  of  too  .great  4tn  emphasis  haviog  been  pbced  by  a  judge  on  particular 
expressions.  .  Under  all  the  circumstances,  wathsome doubt,  I  think  that  jos- 
tkewiU.be  done'bydiidiaKgikig'fhis  nde. 
^       '  .  Rule  diBchaiged, 
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6  Geo.  4.  16B4L    Hereford  Spriiig  Abmzes.  '^"^■•V^^ 

Apperley  v,  Qitt.    [1  CarringU  316.]  .     Kor^  a**, 

THIS  WM  m  Mtion  of  ddbe»  brou^t  by  tlie  fdaiiitifi;  who  was  vicv  of  Ii^an  action  by 
Oakkpitcfaer,  against  the  defaidant»  fcnr  the  treble  value  of  the  tithe  of  ^^  ^tl^ 
com  grown  on  the  defendant's  lands  within  that  parish.  dlaltiOief  pRxif 

A-witnesBy  who  was  servant  of  the  vicar,  proved  diat  the  plamtiff  acted  as  of  a  angle  pay- 
vkar  of  die  parish;  end  that  the  defendant  had  reaped  a  quantity  of  com  in  m«nt  tohim,  or 
the  parish,  and  that  the  witness  knew  of  no  tithe  being  set  out  by  the  dep  ^^^^' 

fendant.  \.^,,     .   ,^  '  that»pcdeiof 

CampbfU  objected,  that  there  was  no  proof  that  the  vicfursof  Oakkpitdier  ^tlie,  ia  en- 
were  endowed  with  the  tithe  of  com.  -  ^^^  to  go  to 

A  witness  waa  then  called,  who  stated  that  he  had  paid  KL  to  the  phuafti£^  ^^  ^^^ 
in  Heu  of  the  gveait  and  amall  tithes  of  one  of  the  umns  the  defendant  had  that  plaoBare 
ainoe  occupied.  endowed  with 

Cofmphcll  olijected,  that  thou|^  this  proved  that  the  vican  were  endowed  thatipeeict  of 
at  Ae  whole  of  the  tithes  of  ime  £uin,  it  did  not  prove  them  endowed  ^db.the  *^^' 
cOKiHtithe  of  all  the  fiurms;  as  nothing  was  more  common  than  for  a  vicar  to 
be  endowed  with  the  whole  of  the  tithes  of  one  &xm  (the  manor-farm,  fbor  in* 
eftanee),  while  be  haa  only  some  of  the  tithes  on  the  other  farms. 

Paek,  J.^ — The  receipt  by  a  vicar  of  a  particular  species  of  tithe  from  any 
fiwm,  is  evidence  to  go  to  the  jury,  that  he  is  endowed  with  that  species  of 
tithe. 

The  defence  was,  that  the  phuntiff  had  ranoniacaUy  bought  the  living. 

To  prove  this,  the  Rev.  Archdeacon  Lilly,  the  patron  of  it,  waa  caHed;  but 
he  wholly  denied  it.  Verdict  for  the  phuntiff. 

Taimtan  and  Ruuellf  ibr  the  phundff.     Campbdlf  for  the  defendant. 

5  Geo.  4.  1824.   Gloucester  Spring  Aaaizes. 
Jcnei  and  others  v.  Carringtm,  Clerk,    [1  CarnDgt.  327, 497,3        4^0<*« 

THIS  was  an  issue,  directed  by  the  Vice-chancellor,  to  try  "  whether,  irom  Oh  iisaes  to  try 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  there  had  ""^^^^Tf^dTfai 
been  payable  and  paid,  and  of  right  ought  to  be  paid,  to  the  vicar  of  the  parish  ^  parish,  aie 
of  Berkeley,  one  penny  for  every  milch  cow  kept  in  the  parish,  at  any  time  not  competent 
within  the  year,  the  sum  of  one  penny,  at  T^ammas,  old  style."    And  a  similar  witnesses;  and 
issue  on  a  modmi  of  one  penny  for  every  colt.  ^  *Tiriu°* 

The  defendant  at  law  was  vicar  of  the  parish,  and  the  plaintiffs  at  law  were  ^^^  „  ^re 
farmers  there.    A  bill  had  been  filed  by  die  vicar  for  an  account  of  all  small  deadcanot 
tithes:  at  the  hearing,  modules  on  many  other  articles  were  insisted  on;  but  be  read,  if  it  is 
aU  of  them  were  then  disposed  of,  except  these  two,  as  to  which  the  present  shewn  that  diey 

iMnea  were  ord^rAd  *-  r  «^  were  interested, 

issues  were  oroecea.  thourfinosueh 

In  support  of  the  modu$est  a  witness  produced  from  the  lashop's  registry,  a  thing  appean  in 
terrier,  dated  December  11,  1800,  signed  by  the  defendant  and  upwards  of  the  deposition, 
thir^  occupiem.    This  terrier,  which,  on  the  &ce  of  it,  purported  to  be  o^ed  and  though  their 
from  a  terrier,  dated  168^,  stated  these  modmes  and  a  great  many  other  spe^  ^^l!dinqd?7. 
cies  of  tithes.  Am&.  that  the 

Another  witness  produced  eiuonined  copies  of  the  bill,  answer,  and  depo«  receipts  of  a 

Sitions,  ▼icwr's  lessee 

are  adniisslbie 
evidence  oitLvioius. 
9n  the  trial  ottimddm,  the  receipts  of  a  lessee  of  a  deceased  vieer  are  evidence;  and  if  a  witness  proves  that 
her  fiither  and  brother  were  tenants  of  the  tidies  for  above  40  years,  that  is  suiBdent  to  let  hi  their  receipts,  with- 
out proving  a  Jease  to  tfaenu 

if  a  iR«£tf  is  laid,  in  an  issue  directed  out  of  the  Court  of  Chanceryi  to  extend  over  the  whole  ef  a  parish,  and 
the  jury  so  find,  the  Court  of  Equity  will  not  send  the  case  down  to  a  new  trial,  because  it  appeared  at  the  former 
trial  that  a  hamlet,  in  the  tithes  of  whidi  neither  plaintiffii  nor  defendant  daimed  any  interiiirt,  was  a  part  of  that 
parish,  and  was  not  covtied  by  the  flisAs. 

It,  at  the  trial,  an  interested  witness,  who  produces  old  documents,  be  tllpwfd  Ip  s)v9  evidenee  of  the  place 
from  which  he  brought  them,  thereby  tending  to  establish  their  aqtiienticity,  thoufl^  he  ought  not  to  have  been 
permi^ed  to  ffrrt  sndi  evidence,  yet  a  court  of  equity  wiU  net  send  the  ease  to  Anew  trial,  if  there  is  evi- 
denea-enoHgfa  to  support  the  verdict,  exdusive  of  the  docamenls  produced  by  the  witness. 


n»  tTtmtoisits. 

8|ic)h  iRitile»e«.a8*liad  diedwde  the  }manng  of  llie^aHa8e«  ^     .^;  • 

It  was  wiflbed  ta  read  the  depositioa  of  Dn  ieimffri^yrhiyvtmkfAe^imi^who 
was  admitted  by  the  praintifiTs  countel  to  be  an  owBfer  .of  lands  in^Uie.piKrislv 
Bllihe  time ;  but  this  did  not  iqppear  on  the  faoe  of  his  depotitiooy  and  his  4epo- 
dtioahad  been  read  at  the  hearing  in  Chancery. 
•The  defendsnt*s  eounsel  objeeted. 

pARKy  J.  held,  that  all  owners  of^ands  in  the  parish  were  inoompeteDt  w^t- 
nessesy  and  would  not  aUow  the  deposition  of  any  owner  of  iands  in  the  pansh, 
who  had  died  since  the  hearing,  to  be  readf  though  it  did  not  afipear^  by  his 
deposition,  that  he  was  an  owner  of  lands. 

Hie  plaintifPs  counsel  wished  to  r^ad  a  part  of  the  deposiiioni  in  which  he 
pio«ed  thc.eignature  of  the  Rev.  S.  Jenner  (a  former  vicar)''to  a  paper. 

The  defendant's  counsel  objected,  that  as  Dr.  Jenner  was  examinB^  to 
merits,  it  invalidated  his  whole  deposition;  and  further,  that  even  in  the  an- 
s:{7iq|r  to  th|B  iatern>gatpry  under  which  he  proved  the  hand-writings  he  said 
sprnetBij^g  in  favour  ot  the  paper  he  proved. 

.  Pa^  J. — ^Those  par^  of  the  deposition,  which  go  to  prove  the  hand- 
voting  only,  may  be  read,  and  no  others. 
^,TUe  pt^er  so  proved  was  read. 

]^  was  an  agreement  for  a  lease,  for  seven  years,  of  the  vicarial  tithes  of 
ly^keley,  to  &unuel  Pearce;  it  was  not  under  seal,  nor  on  any  stamp. 
^,  Tiie  plaintifirs  counsel  wished  to  give  ia  evidence,  receipts  for  the  payments^ 
laid  as  moduses,  given  by  Samuel  Pearce  to  different  occupiers  of  lands  in  the 
parish. 
^Thexlefendant's  counsel  ob}ected  to  the  admissibility  of  these  receipts,  on 
f^  g^^Und,  that  tithes  lying  in  grant,  and  not  in  livery,  no  interest  passed  by, 
uos  agreismenty  which  was  not  under  seal ;  and  further,  that  if  it  did  constitute 
]^earce>ale»ee  of  the  tithes,  his  receipt  was  no  evidence  against  the  rights  of 
t^e  i^iirel^,  ^  the  acts  of  a  lessee  for  years  of  a  tenant  for  life,  could  never  be 
hjn^g  on  thcv  rights  of  the  inheritaoice,  and  cited  the  case  of  fVood  y.  Veel^ 

r n[>wj<  ^  By.  20.        \      .  . 

J^AJUL,  J.  held  them  admissible. 

^If %  wew  read.  ,       •* 

,.A  witness  proyed,  that  for  about  forty  years  before  the  incumbency  of  tie 

defendant,  her  father  and  brother,  named  Croome,  had  successively  been 

tenants  of  the  tithes  (after  Pearce)  under  the  six  immediate  predecessors  of  the 

<^fepdant. 

.The  plaintiffs*  counsel  wished  to  put  in  the  receipts  of  the  Groomed. 
,  The  defendant's  counsel  contended,  that  this  certainly  was  not  enough  tQ 
connect  them  with  the  vicars. 
*  Park,  J.  however,  held  the  receipts  adtnissible. 

Another  witness  was  called,  who  admitted  that  he  was  an  owner  of  lands  in 
the  parish,  and  stated  that  he.  had  found  the  receipts  be  produced  among  the. 
papers  of  his  wife's  father,  who  was  a  relation  of  the  person  who  was  nanveti  in 
tne  receipts,  as  having  paid  the  money. 

The  defendant's  counsel  objected^  that  as  he  was  an  incompetent  witness^  he 
otight  not  to  be  allowed  to  give  evidence  to  accredit  the  papers  he  put  in;  lor 
that^rthooghaa  interested  witness  might  hand  in  papers,  he  was  not  to  be 
enowe^to  give  any  oral  account  whatever.  r  ' 

^.PjiB^  J,l,^-«He  may  say  wh^e  he  got  the  papers  he  puts  in,  though  he  isln- 
tereflt^;.-     ;.   ,    /\  '      ^ 

j^SiqpneJold  wUnq^s,pvpyod  a  reputation  in  the  parish,  that  there  were  such 
moduses.  ;      r  -• 

Ii-Pfyv44  ^^ndant, — ^Aa  examined  extract  frpm  Pope  Nicholas's  T^xalSdn. 
•-tA<^exax)i^qiire^;|ctt  /i;op»  th^  Valor  Ecdesiasticus,  temp.  Henry  8^.-73^ 
An4fn,^f^ijMn|^  e^M^  /romtbeParliagmentary  Survey  of  1d40  wete  wlt^ip^ 
Ixeiwer  ofi  ttwe>  wnfioned  a»y  WH>i«tf  to.be  payable  in  this  parish. '  Jp^e^i 
ajptofid^ojay  Q£tl^}^,ja^vt,^r.f^AVP^^^^»  ^  »  sw^t  in  Uie  'Ei^^'|r, 
iR^hejrdcpi  of  Charles  the  Second,  between  the  then  vicar,  and  aid  obcl^Uf  1>f 

lands, 


w* 


cAWMttrdWM'Y 
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landih  fir  aii  mxMtf  lnfiMtiiiia  «Mie^ ' mm  alio  pvriii*/  'Fhi^ wli  ivift fito^MB^''      liiif 
ofDasfield  y.  Cumoche^  Vfqpovced  id  Httdres,  dJ^O;  tha  Jtlum  deftndimt  ^id^       iMKiv 
not  sei«(>  tBy^'uNMAuV'  Aitd  one  ^opf  hki  witneite  stated,  dutt  dir  viettrB  of  Berke- 
ley lA^yfi  teeeir^  '^ttiti  pmee tithes-of  tiie  parish."  .  t  v' 

An-^Gttiiitiied'etttNMtbf  the  Minlsiers'  Aecounta  in  the  AngmeDtation^oAc^' 
was  produced^  to  shew  that  a  pl»ee  oaUed  Hulle,  oinu  HiH»*wBS  a  hendet  o& 
Berkeley,  in  the  reign  of  Henry  the  8th ;  and  from  the  extract  fhim  die  Pir- 
liaiiifeRttty  Survey,  it  appeared  that  it  was  so  in  1646* 

The'ineihnbentof  the  liWi^  of  HuHe,  eiberwise  Hilly  proved  that  ifc  was  noen 
called  a  paytsli,  m(i4  that  he  reoctved  die  vicaiial  tithes  «f  it  in  kind,  andihat  w 
modAs  was  ever  claimed  there  to  hn  baowledee  or  belief/  .>    .       "t 
'  OnibiSevidente'thejaryflMnda v«dictrorthepIdBtitt^oabo&  . 

'  TVnmAmi  Ludhn,  Cinmbelij  sakd'Tmts^  fbr  theplaiiMiffiR^CWfineify^iliccM-^ 
mI,  wad  CrosSffbt  1^  defendant. 

•   ■•;    ,  .  "   ■  '    &G60. 4.    In  Cane.  ■"    '  -   '•  '"'^•'^- 

'  Cumodii  now  moved  thkt  his  Hbnour  wouldapply  to  Mr.  Justice  PAii,  'fyifi  '  JprU  Mk, 
a  copy  of  his  notes  of  the  trial  of  this  issue,  on  the  grbnnd  that  the  r^ipt^d^ 
Pearce  and  the  receipts  of  the  Crootnes  trere  inadmissible;  becatkse^  receipts 
of  a  lessee  for  years  of  titlies,  were  no  evidence  against  the  rights  of  i!h^  ip^'-^ 
petuity :  and  further,  that  there  was  no  sufficient  evidence  to  fiiete  Hhi^nl  tb  Hie 
lessees;  and  on  the  ground  that  interested  witnesses  oUght  not  to  havi^lif^ii 
permitted  to  speak  in'favoiir  of  the  documents  the;f  produced;  and  Ihat'lf  fe|y 
adinissible  evidence  had  not  been  received,  t^e  weight  of  evidence  wotddliitve 
been  clearly  with  him.  «         :-    j.» :.; 

The  Vice-Chanc^llok granted  the  motion.'  ;  '/^'^ 

Sugden^  Currvoodi  and  Russel^  m  support  of  the  iiitHiotit  nrnde  fthr  pimjts* 
Ist.  That  the  receipts  of  the  lessee  of  a  formwr  vicar  were  nok  evidence  oit  a^* 
issue  to  try  the  validity  of  a  modus;  and 'that,  if  they  were^vH^nde  Tn  tfii^c 
case,  there  was  no.  proof  that  the  periions  by  whom  Aey  w^e  ^gne3  'Veirr? 
lessees.    ftAi  That  the  mddus  was  laid  t6  be  oveir '  the  whbfe  "parfai  df  BeAe^^ 
ley,  whereas  it  t^as  clearly  made  out  at  the  tria3,'tfta(:  a  tithing  6r  femlet,  noi^^ 
adled  improperly  the  parish  of  Hill  or  HuIIe,  was  a  part  of  the  parish  of  Ber^i 
ley/ within  the  time  of  legal  memory;  and  that  the  alleged  nwdiis  never  ^ 
plied  to  that  tithing  or  hamlet.     Srd.  That  a  witness  who  was  nitbrestad;  ^d 
therefore  incompetent,  was  permitted  to  give  evidence  of  the  custody  of  der<^ 
tain  documents  produced  in  evidence.     4th.  That,  at  the  trial,  undue  weigh'iP 
was  attached  to  the  terrier  dated  11th  December,  1800. — (This'hist  pttmt,^ 
however,  involved  no  question  of  law). — ^On  the  first  point,  they  argued^  that' 
the  "books  of  a  receiver  were  evidence,  because  his  principal  is  presumed  to 
oveAook  and  examine  them,  and  therefore  to  be  aware  of,  and  assenting* to 
his  acts;  but,  with  a  lessee,  all  the  principal  can  do  is  to  receive  the  rent  as' 
it  bocomeyi  due,  and  over  the  acts  of  the  lessee  he  can  have  no  control :  and, 
if  it  were  otherwise,  a  person  having  only  a  term  of  years  might  bind  the  ln-> 
heritance;  and  evien  if  the  receipts  of  lessees  were  evidence,  they  must  be 
proved  to  be  so;  and  tithes  lying  in  grant  and  not  in  livery,  no  interest  ia^ 
them  could  pass,  except  by  way  of  retainer,  without  deed,  or,  at  least,  witibont' 
some  instrument  in  writing.    Now,  in  this  case,  there  was  no  evidence  of  any 
lease.  '  •.'-..     r 

[The  Vicb-Chancelloil— ^If  these  persons  leeeived  lihe  tithes'  fcif'fotW^ 
years,  is  it  not  to  be  presumed  that  they  did  so  by  some  legal  title T)  ' '  '  ;  -^ 
•    ITiere  was  no  evidence  of  any  actual  payment  to'i!hem,  except  ihehfredi^ipis. 

The  Vice-Cha^csllok. — Suppose  the  witness  to  have  stated,  "  m/ftfe?* 
and  brother  held  these  tithes  for  fbrty  yean,*''  ^mbni'^ftng'tit  isif  iU'WSatt 


capapity,  would  hot  that  be  evidence  tliat  ^ey  held  them  rightfujly  ?]  ;'  '-  -•^^* 
•  The  witness  who  stated  that,  didnot  ]iyrt)ve^!^ingl6^Myme^t.^''A^^ 


(1)  Jinie,  p.  lOia.  (S)  Ante,  pp.  701,  733. 


IIH  TITHfi  CA8BB. 

aaact^parii«»ant,  j^tcb  thefeya»notiatfiii;dMe.    Atti  Aejreited'flflftNi 
y  •  Pamki  Cro.  Cpc  9%. 
.  [Tbe  Vica-CHAveBiiLOE. — ^ThiB  appltet  only  (o  the  fnmiif  tlie  iBsve,  at  the 
modiuei  are  laid  to  be  oyer  die  whole  ^arith.] 

They  then  went. joto  the  eyidence  on  this  poiiit«  On  the  dihrd  pointv-^at 
aiit  intevested  witaest  waa  allowed  to  give  evidence  of  die  ooatody  i^  old  docn- 
nents. 

The  VicE-CHANOBLi.oa««^The  court  will  not  send  this  case  to  be  tried  bj 
another  jury,  if  there  was  sufficient  evidence  to  support  dieir  findbg  witbdwc 
this  witness  and  the  documents  he  put  in. 

This,  they  arguedi  was  most  important  as  a  point  of  law.  The  eusto^  of 
such  docuisents  is  what  gives  them  their  authenddlyy  and  if  tberefiNW  mopt 
material ;  and  it  iJso  goes  to  connect  the  papers  so  produoad  with  die  case  in 
issue ;  and  it  often  happens  diat  the  good  custody  of  aadent  doeottients  is  the 
only  ground  on  which  they  are  admissible  in  evidflMSe.  Any  person  whatever 
may  hand  in  documents;  but,  if  he  be  intttBsaC§3,  he  oug^  not  to  be  aUowed 
to  say  one  word  respecting  them. 

The  Vicx-Chancsilor. — The  only  question  on  which  I  wish  to  hear  tbe 
counsel  against  the  motion,  is  the  point,  whether  the  finding  of  tbe  jury  can  be 
supported  in  its  present  form ;  the  hamlet  of  Hill  bcJBgpvvred  to  be  a  part  of 
the  pariidi  of  Berkeley,  and  the  modasea  being  proved  not  to  extend  to  that* 
I  entertain  no  doubt  on  the  third  point,  with  respect  to  the  interested  witness: 
but  rappose  that  the  evidence  of  that  witness,  and  the  papers  he  authenticated, 
weire  excluded,  on  the  remainder  of  the  evidence  the  verdict  must  have  been 
the  same.  But,  on  the  second  point,  I  dtink,  that,  if  Hill  is  a  part  of  Berke- 
ley, thd  yerdict  is  not  supported  by  die  evidence. 

Healdf  TawaUnn^  Kot^  and  TfMif  against  the  motion,  arsned^  diat^  as  Hill 
vraanow  called  a  j^ish,  and  had  a  diuixsh  and  incumbent  of  its  own,  it  mi^ht 
be  presumed  diat  it  was  not  the  same  place  mentioned  as  a  hamlet  of  the  parish 
of  Berkeley;  and  the  issue  Was  directed  to  ixymotdmes  in  diat  part  of  the 
parish  of  Berkeley,  of  whioh  the  defendant  was  endowed  of  the  tithes,  be 
havioe'  no  interest  whatever  in  the  tithes  of  HUl,  whether  it  were  part  of 
Berkley  or  not;  and,  iifpposing  this  hamlet  (if  it  be  die  same  place;  to  be 
proved  to  be  within  dM  parish  of  Berkeley,  the  issue  may  be  confined  to  that 
pmt  of  the  parish  whfeh  is  covered  by  tbe  modu$e$;  and  therefore,  at  most,  \\ 
IS  a  mere  shp  in  the  wording  of  die  issues. 

Cumoodf  in  refiy.  If  this  yerdict  were  allowed  to  stand,  it  being  fully 
proved  that  Hill  is  a  part  of  diepansh  of  Berkeley,  on  any  bill  filed  by  the 
incumbent  of  Hill,  to  recover  this  species  of  tithe,  this  verdict,  to  which  be  waa 
nonparty,  and  whidh  he  never  bad  any  opportunity  of  contesting,  would  be 
evidence  agafaist  him ;  as  the  jury  find  by  their  verdict,  diat,  from  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  diese  moduses  ousted  oror 
die  whole  of  the  parish  of  Berkeley. 

The  VicE<>CHA]f€aLLoiu — ^The  issues  lay  the  tnodtueazn  extending  over  the 
whole  of  this  parish ;  and  diough  they  are  suffidendy  estidilished  over  die  great 
bulk  of  it,  yet,  over  a  part  of  this  parish  they  clearly  do  not  extend :  t  am  there^ 
fore  of  opinion  that  the  jury  l)ave  gone, too  rar;  for  it  is  proved  that  Hill  is  a  part 
of  diis  parish,  and  is  not  under  the  operation  of  these  moduses.  But  if  I  were  tq 
isnd  thitf  cause  down  to  another  trial,  and  the  jury  found  d^ese  ikcts  spedally, 
it  would  answer  no  purpose  to  the  defendant  in  this  cause.  Thispoint  not  ap* 
peanogin  the  pleadings  inequ]ty,was  a  surprise  on  the  plainkifib.  llie  defendanf 
at  kw  claimed  tidies  in  equity ;  and  the  question  was,  whether  he  was  entided  to 
die  tithes  in  kind  or  only  to  moduses;  and  on  this  the  plaintiffs  go  to  an  issuer 
afilrming  that  there  are  diese  moduses  over  the  whole  parish;  and,  in  answer  tq 
iim,  the  defendant  proves  that  they  do  not  extend  over  the  whole  of  die  parish, 
for  that  a  part  of  it,  in  the  tithes  ci  which  neither  ha  nor  die  pkintifi^  bavi^ 
any  interest  whatever,  is  not  covered  by  the  moduses.  The  issue  was  directed 
to  ascertain  tberi^ts  of  these  parties;  and  when  the  issues  were,  directed, 
they  were  to  try  wheth^  these  moduses  existed  ov^  the  parish  of  Betk^jrH 
ijbff  Mqiected  the  rights  of  the  defendant.    Tbe  court  did  not  send'  diem  down 

to 


to  dttmniiie  whethar  they-  eKtanded  to  a  paruh  of  that  pmUtt  in  whidi'Ifae' 
defendant  had  no  right.  I  therefore certamly  shall  not Mndthia. caae  dovm to 
a  new  trial;  but,  at  the  same  time^  I  must  not  leave  it  aa  nudter  of  reeovd  that 
these  modutes  extend  over  the  whole  of  this  parish,  as  that  tends  to  work  in- 
jastice  to  third  parties.     I  vrill,  therefore,  tdce  time  to  oonaider  of  it» 

The  ViGB*CHANGBLL(Ht  Said,  that  as  the  verdict,  as  between  these  parties,  waa. 
a  correct  one,  and  as  the  pomt  raised  was  a  surprise  on  the  plainrifft,  and 
calculated  to  defeat  the  justice  of  die  casC)  •  he  should  refiise  the  motion,  with 
costs. 

E.  5  Geo.  4.  1824.    Scacc.  AprU^m. 

Lewis  nnd  another  v.  Toung,  Bart.  [1  M'CIeland,  113.3  ^^  Pnce^SSi. 

npHIS  bill  was  filed  by  a  portioner  and  his  lessee,  for  the  tithes  of  clover^  A  tide  In  por- 

-■-  vetches,  and  other  grasses,  or  food  cut  green*    The  psinoipal  qnestjon  in  tjonen  to  the 
^  cause  was,  whether  those  articles  were  exempted  from  the  payment' of  ^^^  ^??!! 
tithes  by  reason  of  having  been  given  to  feed  hones  and  other  cattle  neoe^  SaleTDot^  as  a 
sarily  employed  in  the  cultivation  of  the  lands  whereon  they  were  grown,  as-- neoeasary  con- 
suming that  there  was  not  a  sufficiency  of  other  sustenance  psoduced  thereon  >equenoe,  give 
at  the  times  they  were  so  applied.    To  raise  this  question,  chacges  were  made  ^^^^%^ 
by  the  bill  foriguudly,  and  by  way  of  amoidment,  and  re^am^dmcitt)*  «Mk  ^^  ^^^ 
denied  by  the  answers,  as  to  the  following,  among  other.&cte.c  1.  The  eextent  and  tva  cot 
of  the  lands  occupied  during  the  years  1817,  1818, 1819»    td*  The  nnmberi  graen,  andoon- 
of  horses  requisite  for  their  cultivation. .  3d.  Th^  number  and  quality  of  the»  >ii™ed^7ca^« 
horses  actualW  kept  upon  them.    4th.  The  use  made  of  those  horses*    5tiu  |f  f^  4^' 
The  extent  of  certain  commons,  upon  which  the  occupiers  of  the  lands  had  a  ^Q^de  out  to  the 
ri^t  to  put  cattle,  and  the  fitness  of  those  lands  for  depasturing  horsea.    6tb.  tithes  of  do^er. 
The  quantity  and  disposition  of  the  produce  during  the  space  of  time  men-  vetches,  and 
tioned:  and  witnesser  were  examined  on  both  sides.    No  evidence  was  gone-  |f![^,^^^^ 
into  as  to  title;  and  when  the  cause  came  to  a  hearing,  before  the  kle  Lord  ^  defence  to 
Chief  Baron,  his  lordship  entertaining  doubts  whedier  the  tide  appeared  snffi^nbiU  fin:  an  ac- 
ciently  from  the  pleadings,  gave  the  pLiintifib  leave  to  exhibit  addltionid  in*:  «»unt  and  ]^y- 
terrogatories,  for  the  purpose  of  proving  an  actual  perception  ei  tho  tithee'  ^^^^|^J^^' 
claimed ;  of  which,  however,  they  did  not  avail  themsdvea.    The  otfuse  eame.  ^^leB  wen  g^ 
to  a  second  hearing  before  his  lordship,  and  was  argued  upon  the  preUminary.^ar food  tohui- 
point ;  viz.  the  e£^t  of  the  admitted  tide  to  hay,  as  implying  a  right  to  t]iM5vi>andry  cattle, 
tithes  in  question ;  but  no  judgment  having  been  delivered,  in  consequence  of     '^^^  ^^I!!?" 
Bis  lordship's  illness  and  death;  a  firesh  hearing  became  necessary,  and  thfr  the&nnain 
case  was  re -argued  this  day.  bis  mode  of 

The  bill  stated,  **  That  the  plaintiff,  Thomas  Lewis,  then  wa%  and  for  inaay  cultivating,  or 
years  last  past  had  been,  the  owner  and  proprietor  of  the  tidies  of  com,  grain^  ^  ^^''^'^^"^oi 
hay,  and  all  other  tithes  whatsoever,  belonging  to  the  parsonage  of  Cannon,  i,JL>u^ 
in  the  parish  of  Cookham,  in  the  county  of  B&&"    That  by  indenture,  bear^  provided  he 
ingxiate  the  9d  of  May,  1815,  the  plaintiff  Thomas  Lewis  demised  unto  the  actftona^, 
plaintiff  R.  A.  Stevens,  all  that  parcel  of  the  tithes  of  com,  grain,  and  hay,  ^^^^^^^ 
and  other  tidies  whatsoever  appertaining,  or  in  any  wise  belonging  to  the  psorr     ^  [^^  ^ 
sonage  of  Gmnon,  in  Cookham  aforesaid,  comiitg,  &e.  in  and  upon  all  the  tithe-hay  wiU 
lands,  &c.  whatsoever,  lying  widiin  the  parish*  of  Cookham  aforesaid,  and  sive  a  title  to 
within  the  limits,  &c.  theneinafler  mentioned,  to  hohl  the  wme  from  the  dMe  <^<  ^^«»  ^ke- 
diereof  until  die  29th  day  of  September  dien  next,  and  firom  the  said  jiddi  ^^  ^^|[^ 
day  of  September  then  next,  for  the  term  of  thirteen  years,  at  the  rent  therein  grass,orofarti- 
mentionea.  .  fidal  grasses. 

That  under  the  said  indenture^  the  plaintiff  Stevens  became  entitled  to  the  .  ^^*  ^^^^ 
tiiies  of  hay,  com,  and  grain,  and  all  other  rectorial  tUlies,  yearly  ariaiag,  &c  Sd  ™^"^ 
4m  all  the  lands  situate  within  that  part  of  the  said  parish  of  Cookham,*  or  the  ^eenatnbe 
titheable  places  thereof,  as  was  or  were  comprised  within  the  limita  aforesaid,  supported,  it 
and  which  w«re  thereby  demised.  ...  can  only  be 

Hist  die  defendant  had  in  and  during  the  years  1817,  1818,  and  181«i  held  <^^^J^^^ 
and  occupied,  and  that  he  then  held  and  ooci^iedy  aGertainiium>of  arddetand'Agistnient- 
pastmn  tithe. 
A  title  to  tithe-hay  does  not  confer  a  title  to  agistment-tithe. 


pnture  land,  sitaate  withia  the  said  pariihi  -^  we  ^UMBKMittMHm 
mftc^^lSA  tf-eotirfdondile'  |Mirti(AA' wiis  witiihi  ibe  pi  utSMttla^ef  ftfc^i(^/  tbe 
ddieiwIiereafweresodemiseclataforMda.  .  *.  >  r.    r^  w^V^i 

That  the  defendant;  during  tibe  iaid  years,  grew  <m  atieh  part  of 'Idir  ftroi'iil 
ilea  within  ^  bouadariea  or  pieeincti  as  afereMidy'hnrge^qtnntitiefr'of  dxnn^ 
a&d  vefehea,  nieadow-graM^and  other  graaaea  and  taaea,  part  of  whidi  beuMfe 
into  bay,  and  the  remainder  thereof  he  from  time  to  time  ent  green,  witb« 
out  nujAcmg  the  aame  into  hay ;  and  uaed,  applied,  and  diftpoaed  of  large 
qnantitieB  of  sach  clover,  Sec,  so  cot  green,  in  the  feeding  of  llie  horses  kf^ 
by  him  on  his  farm  and  lands,  as-  vtU  those  necessarily  kept  for  "^be  ctdtiva* 
don  of  such  part  of  his  said  fiirm,'aslie8,  9tc;;  as  also  the  ollker  iioraes  M- 
yond  that  number  kept  by  him,  and  also' his  ^ding  and  pleasure  horses :  and** 
at  the  times  he  so  fed  kis  said  horses  with  such  vetches;  Src.  so  cnt  men  is 
aforasaid,  he  had  a  sufficiency,  or  unless  he  had  sold  or  parted  with  m  mUtf 
wocrid  have  had  a  sufficiency  of  other  sustbnan^  ^  his  ftrm,  (or  ther  support 
of  the  horses  required  for  the  cultivatton  of  his  lands  within,'  fire.  espeeiahr*if 
he  had  put  the  same,  or  some  of  ihiem,  to  pasture  on  Hie  cbmmoihli  or  oror 
paatu^tands.  •-  *  * 

Plaintifis  submitted,  that  the  tithe  of  all  such  dover,  Arc.  ought  to  have  been 
set  out  by  defendant  to  idaintiff  Stevens;  but  that  defendant-  had  taken  fte 
litheaqif  1^  stidi  titheable  matters,  and  converted  the  same  to  his  owimse^ 
without  setting  out  the  same,  and  without  making  to  him  any  aliowaiicex)r 
satisfaietion  for  the  same.  The  bill  therefore  prayed  an  account  and'pajnment 
of  the  tithes  of  all  the  tAovert  vetdies,  and  other  grasscis  or  food  eat  green  % 

.  the  aaid  aeveral  years.  

Tbe  defendant,  by  his  answer,  said,  that  ^  he  beliieved  ibat  the  pfadntiff 
Thoaoaa  Lewis  was  then,  and  had-for  some  years  last  past,  thdugfa  howlstti^ 
years  ihiparticular  he  eould  not  set  forth  as  to  his  belief  or  otberwi!(S^,  ken'tne 
osmer  aiid  proprietor  of  the  tithes  of  corn,  grain,  and  hay,  and  some'bther, 
bttt  not  ril  of  the  great  tithes  bekyngtng  to  the  parsonage  of  <>nmoil,^ 
the  fumb  of  Coofcham,  in  the  county  of  Berks.  But  except  as  itfo^M(d» 
defendant  did  not  know,  and  eould  not  set  forth  as  to  his  beUef  orMterlMfe^ 
whether  the  said  j^ainliff  Thomas  Lewis  was  then,  and  had  been  for'ttanypor 
avf  number  c€  years  last  past,  the  owner,  and  proprietor  of  tlie  tithes  ttf  coljii, 

•  gfaiih  and  hs(y,  and  all  or  any  otfier  the  tithes  belonging  to  th^  said  xHiraom^ 
of  Cannoi^,  in  Cookham  aforesaid,  or  how  otherwise.     Believed  it  to-'W^lrae^ 

•  that^the  indenture  in-the  biH  m^tkined,  was  made  by  and  between  4bi6  -per" 
SMia  therein  named  aa  parties  thereto ;  and  diat  by  virtue  thereof  the  jdtmflT 
Stevens  did  become  entitled  to  die  tithes,  arising  on  the  lands  wMm^dieHnfita 
mentioned,  to  which  the  plaint  Thotnas  Lewis  was  entided:  **  AdmiSMfMSie 
occupation  of  a  finrm  during  the  time  stated  in  the  bill ;  but  ssM'AatSi  ptprt 
only  thereof  waa  within  the  precincts  mentioned  in  the  in^nture.  '  Adteiml» 
that  during  the  aaid  three  years,  he  did  grow  on  his  form  sowi^  {fMmtiHejMT 
vetches,  ekver,  meadow^as^  and  other  grasses  and  tares.  Said;  tlM  Wfid 
from  time  to  tiQae,'in  or  about  the  month  of  May  in  eadi  of  the  said  ftiMP^tA 
these  artieles  when  green,  and  dispose  of  the  whole  of  them  m  the  'fliMfctf^of 

<  his  husbandry  hones,  ifaid  other  husbandry  cattle  kept  on  his  tern.   'SM^^ttat 
^  dmdngtbe said yeam^  there wiis  not  suffideht  sustenaboe taised*€rom-dMi Wd 

\fann  andlandsfonhishudtendryhorses,  without  having  recourse  to  ttto^itHMs, 
iec,  cutMtn,  and  wi diMt  purdiasiiig  food ;  and  that  in  each  of  the  said'^yWrs, 
he  t)M#it  oaqAidetaUe^pamiities  t>f  food  for  dieir  neo^sary  aiisttiHMbe. 

<  Beniad,  tiutt  the  titties  of  :ddver,  vetdies,  &c.  taken  firom  off  hia  kilidi^^)f4ihy 
^  ^^«tlheBi  .M>  ^i^tkyd,  «#  ditffwig  any  period  of  time,  of  tit  aH,iieitft  pfgtto 

theimprnprfattoofi^lttM  «l^eF|Mrishr  t>r  to  thes^  daisHtiii  under'thrtii'^iMba 
.  .tame  being,  or  ever  set  out,  or  at  any  time  demanded  by  them,  or  any  othsr 
person,  until  very  lately.  Admitted  his  refusal  to  account,  or  to  make  satis- 
factions \'  { Snbadued;t)h«tr4jfeidef  the  cixa«msiMft;ea.thferdi  bMttkmMtSotidiAm 
ought  not  to  «he  eompelted  td  ae^unt  for  such  last-me|Uione3  ti;auL^^;itfrof 
•Mm;  aMidiit  the^cli^aver,'^^  &nd;o'tfilt  ^gfii^  s^^Ug^ 

•  aforesaid,  and  given  R>  ^is  oust>^dry  cattle,  were  not  subje^Vlo, 


r. 
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1,  ,>  n^^MMi  liftflwiiHy  die  imifcv  h§v«  for  fimt  otgect  ^  eim^^  tht  4k-     ^  <^J» 
Jmaiint  from  the  jMiyment  of  the  tith«  cbumed  by  the  bUl,  on  the  gromidi  that 
Jt)^  b»va  bnem  m  diqK>eMl^  subeeqoeatly  to  the  teveraiieek  •a  to  create  an 
«SMQj*ioii.    That  is  the  de&noe;  and  it  is  a  tapit  admissijont  that  thephtintiflQi 
fop  entitled  to  the  tithest  unless  the  exemption  reliedupon  can  be  made  out. 
Criie  defendant  has  not  onoe  hinted  in  his  answer*  that  he  intend^  to  dispute 
die  plaitttiflb'  title  to  tbpse  tithes»  provided  they  had  not  be^i  given  to  hits- 
.  bandry  horsea*  nnder  circumstances  exempting  them  from  tithe.    The  pUintifis 
.^▼e  directed  their  evidence  to  the  issues  tendered;  but  haviqg,  as.  impropriate 
^ector^a^prim^ybcie  title,  if  any  exemptjpn  arises  from  the  applicaliony  the 
* :  anui  of  nroviag  it  lies  upon  the  defendant.    Till  that  be  done»  the  sole  ques- 
.  tion  in  the  cause  stands  upon  the  pleadinjepu     That  question  is»  whether  the 
jpbintiffiij  whose  tide  to  the  tithe  of  hay  is  thereby  admitted*  are,  or  mn  not, 
\  fm^  that  admission,  entided  to  the  tithes  of  clever,  vetches,  and  tares*  cut 
screen,  and  given  to  cattle.    Now,  that  they  are  so  entided  under  the  admiso 
.sion,  follows  from  general  propositions,  established  by  decided  cases*     For 
first,  a  right  to  die  tithe  of  nay  constitutes  a  right  to  the  tithe  of  whatever  can 
,.be  cultivated  iWt  or.  converted  into  hay,  and  in  pardcu^,  to  the  tidie  of  all 
*  artificial  grasses.    Hodgson  v.  Smith (l\  Stetrt  v.  Bra$uer{t\  Framkl^m  v. 
^  MasUr  and  Brethren  qf  Sl  Ctou  (3),  Bum's  Eodesiasucal  Law  (4),  Sm9 
..v..£mmett{S). 
,    On  a  reference  to  the  ftegistrar^s  book,  on  a  former  occasion^  it  appeared 
;|hat  the  plainuff  in  the  case  first  cited,  was  the  lessee  of  die  great  tithes,  in- 
cluding bay,  arising  within  a  part  of  the  parish.    The  ease  was  therelbre  peeu- 
lindy  like  the  present.    The  very  point  in  question  here,  was  raised  by  the 
.emswer,  and  decided  directly  against  the  ficar,  die  tithe  of  tares  cut. green 
.fieiog^^iven  to  the  party  who  claimed  under  the  persons  entided  to  the  gseat 
4itbes»  .  That  case,  the  second,  and  die  last,  are  authorities  that  the  litlmi>of 
ptarea  cut  green  are  not  small  or  vicarial  titlies,  but  belong  to  whoever  is  en- 
^.ijyded  io  the  dthe  of  hay.    In  the  ^hird  case  d^e  vicar  being  endowed  of  small 
^  J.^the8,  andhay,  it  was  decreed,  that  he  was  thereby  entided  to  hops»  *  ^  * 
.,  and  a|io  '/  to  clover,  saintfoiuf  and  rye^grass^  which  are  species  of  hay,  that  is 
yd)e.Matf.'V  In  Bum  there  is  a  quotation  from  Or,  Watson'n  "Clergyman's 
'  tami*  which  sums  up  the  cases  thus :  ''  die  uthes  of  elover-grase  sh^  go  to 
.  .liiin  that  hath  the  tithe-hay. 

^  Ina  number  of  modem  cases  it  has  been  held,  that  a.medbi#  of  so  mueh'an 
-  -adne  for  hay,  will  cover  a  nwdui  to  die  same  amount  for  hay  made  of  any  arti- 
ficial grasses.  There  is  not  a  dictum  to  be  found  in  the  books,  which  mUitKtes 
.  vgluost  the  first  proposition  stated,  except  that  attributed  to  the  late -Lord 
^  CSbirf  Baron,  in  Mr.  Price's  report  of  i)orfiiafi  v.  Sears  (6),  ^  the  dthe"  (of 
.lueeme^  tares,  &c.  cut  green,  and  given  to  husbandry  horses,  and  cattle),  **  is 
/win  the  nature  of  an  agistment-tithe."     But  as  this  dthe  wants  all  die  qualities 
.  pCjk  dthe  of  agistment,  as  the  opinion  on.  that  point  waa  not  called  for  in  die 
r..^a9%  ana  was  imt.argued,  this  Mefymp  even  if  it  be  faithfully  reported,  eantiot 
'  be  considered  as  deciding  the  question.     Bi|t  the  correctness  of  the  reported 
r  ftntsjBiant  ettapot  be  admitted;  becaua^t  althou|^  very  materiid,  it  ia  cndeely 
/i.qfnitlied  inanothei^  report  of  the  case  by  Mr«  Daniel  (7);  and  .when,  on  the 
^^  aec^ndargnment  of  this  case,  that  part  of  the  report  was  brought  undev.his 
,  Iprdthip^a.nptice^  he  ^id,  (according to. the  sh^ri-hand  writes  nolea,)  V  h  m$M 
-^f^nt  inaccurate aspression  at  all.events.?    It  is theK0|»fe  iwfMHiys  aairelf  on 
y  jH^  sut^meqt  as-aii  aud>ority ;  and  the.quesdon  maynowbe  coiiaidared  as  totally 
.,,  unjMasped  by  it. ,  Secondly,  'The  vight  of  thereictc^  la  tkoAillie  6i grass attoehes, 
^^ondliaromei.Bon^ieie,  on  the  t|C(of  sei|eran^4rdi«i  dbogroundiasdthongh^tha 

,  ,,-^  ,,       .      ,  .         «        •  ■"        ''        "'••I      ■"/     '■■   •    »•'"':  *-f 

'«uM(r;  Ti'i  Jidi,  ^.  1-,  if.  Ut  lMfiim%  Curry.  \^ 

>Jlehi,4St.  -.,      •    •  ".•..•.'.,  :.  y  ■•-  V     '■  .^'•^^-»■.•^'» 
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1 8t4.        right  tQ  take  itaway  accrues  only  at  that  period  of  .the  cii\lir2^rifmyWh»il^  tentb,  / 

LEWIS        part  i^n  be  visibly  disu'nguished  from  the  other  nloe-    KnigHyj  HakeyiiX^- 

Thirdly^  The  right  of  the  rector  to  the  tithe,  having  becwbe  jcbmplete  byAe 

severance  of  the  product,  cdnnot  be  altered  by  its  de4inaUoiX|  or  the  subie^ 

quent  use- to  whtch  it  maybe  applied.     SeUni  v*  J^n/c(2^  Bacon's  Abrl 

**  Tithes,  C.  3."  (3),  Dorman  v.  Sears.     Very  great  inconvenience  would  rc:^ 

salt  from  the  opposite  doctrine:  for  as  the  tithe-owner  has,  of  cour8e,^po  cour*. 

trol  over  the  consumer  of  the  titlieable  matter  in  its  wj^cation,  this  would: 

put  it  in  the  power  of  the  occupier  to  vary  the  rights  of  the  different  parties^ 

rector  and  vicar,  who  might  claim  the  tithe,  at  his  option,  according  to  Ac  vse » 

to  which  he  might  elect  to  apply  the.  article,  after  being  cut.     Such  a  doctrme*. 


a  ^p^ies  of  hay,  on  the  rector;  and  also  (as  they  were  not  made  info : 
H^y,)  Tin  immediate  right  to  t^  away  the  tenUi  barrow-full  of  the  quanti^  . 
sefered,  '^     "^■'''     ^^ 
'^Jliltirtm/ff.nniiOIynfot  iiheietenianta.  ;v    w  '         •     • 

*  ^There.are  two  main  questions  in  this  cause:  1st,  Whether  theplaintd^  XiewiS|.> 
hAsestabiifihed  his  title  to  the  tithes  whichhe  daimibyhisbill;  and^dly,  wl^^^ 
itlit  has  e^tatllshed  his  title,  there  are  such  circumstances  of  e^c^nwprtoonjo^ 
out  upon  the  evidence,  as  mil  bru^g  ^ic  case  within  the  principle  cwttJbeifctwii  j 
ifl  Rofle  (4),  ahd  of  the  silbsequeut  cases,  which  give  an  exdti^ption  ^<W  ti^Jft  > 
for  food  given  to  agricijturdl  cattle,  under  certain  fcircumstaocea.     It  the  doc^  i 
trine  advanced  by  the  plaintiffs  on  the  first,  is  now  for  the  firsi  tiiipe  to  ba  j 
established  aS  the  doctrme  of  this  court,  then  in  every  ca^e.of  the  endcmment  », 
of  a  vicar  of  the  tithe  of  hay,  he  will  be  entitled  not  opljr.to,  the  jtitba  of^; 
hiyi,birt  to  the  tithe  of  grass  in  a  state  of  maturity—of  gi?^3  ^t-gtieei^;^ 
and  of  grass  cut  for  seed,  or  for  any  other  purjpose :  and  every  exi^£  »waif€'  { 
for  ihay  will  cover  grass  in  every  state  of  maturity,  and  gnus  cut  for  seed.   .jIj^^  > 
plaintiff  Lewis  has  not  made  out  any  title  to  the  tithes  flemanded.   ^  rector,  lay,  \j 
or 'spiritual,  does,  by  establishmg  his  title  as  rector,  immediately  make  Qut.i^q 
prtmd facie  right  to  all  tithes  in  the  parish.     But  this  plaintiff  has  nb.  siiot^j 
title.     He  sust^ns  no  ecclesiastical  character;  be  derives  tide  from  no  ecde»p, 
siastical  person.     He  is  a  portibnist  of  a  very  peculiar  kind^  extremely  dif-.  ^ 
ferent  from  any  portionist  mentioned  in  any  case: — a  portioeist  of  a  part,#f  %js 
parsonage  within  a  rectory.     He  claims  against  the  rector*     The  answer  doea  , 
not  admit  the  general  right  set  up  by  the  bill.    It  has  been  virtuaDy  admitib^d» ' ) 
that  he  never  has  had  perception  of  the  tithe  he  now  claims.     Nothing"  thetefi ,, 
fore  is  to'be  presumed  or  inferred  in  his  favour;  but  he  must  recover,  u  q^.r 
does  recover,  on  the  strength  of  his  own.  proved  title  to  the  identical  titic,./> 
According  to  the  language  of  the  late  Lord  Chief  Baron,  on  a  sioolar  bccasjpi^ti 
he  must  prove  his  title  strictly,  like  the  lessor  of  the  plaintiff  in  an  actitof^,^[ 
ejectment.    Similitude  of  a  tithe,  to  which  title  is  admitted^  to  a  tithe  daimedn^t 
is  not  sufficient  to  make  a  tide,  even  if  it  existed.     But  it  does  not  exbt)ieG9|^( 
for  the  former  tithe-hay  diflfers  from  die  latter  in  its  designation-— in  ks  stat^ji 
of  maturity — ^in  its  setting  out — ^in  its  application — ^and  in  the  rig^  that,  at- 
taches to  it.     A  different  right  attaches  upon  it,  inasmi:^ch  as  an  exemption  wc*  rj 
tithe-hay  cannot  be  set  up,  by  reason  of  its  being  given  to  agricultural  ca^tie,..^ 
for  want  of  odler  sustenance;  but  this  boll  admits  that  that  maybe  do^e  if^Hi 
tares,  beeause  die  whole  of  it  goes  to  meet  that  sort  of  case,    Thfi  ^^\^P9 
one  tithe  does  aot  imply  a.  right  to  tl\e  other,  on  thegtound  of  their  botno^i^^^^ 
derived  from  flie  satoe  source.    That  argument  pvq^es  too  puch. ,  .!Fhi^biU.if(r;a 
foHpded  upoi  die,  distinctiion  between  hay,  and  taxes  cut  ]grc«n 4  wid  .4ie, gi^* ., 
tibii  upon  the  exemption  ^  sjprii^gp ,  eiif,  of .  that  very  distinction.   ,  T^e  ^^u3F  '*' 
upon  anexe^ptio^  tbrbugfi  [the  :9n{^wef,.isiu>ta^admif»^f^^ejW^ 
titje.  J'lTiat^qTgume^^^^^^  th^WMffiB  »ft?w/ft^b 

(1)  Ante,  p!  438.  (3)  P.  56,  Sd  ed. 

(9)  12  Mod.  496-,  Ante,  ▼ol  I,  p.  64q.      ,      (4), I  R(>Ue'»  Abr.  645,  pL  7. 
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vq^jil^ftil^to'lb  the  c^^  it  be  made$  therefore  he  has  ad<*       ^^^* 

•Med  the  tithf  of  kptftieolar  person  cbitxri  It  was  necessary,  in  the  answer, 
winAtiifoki  tbt  exemption,  m  order  to  have  the  benefit  of  it,  and  of  the  proof 
^tp6t^  it,  as  a  defiance,  in  case  it  should  be  required, 

Ttlie  plidnt^a  urgmnent  is  dris :  "  the  title  to  hay  ex  vi  termini^  gives  a  title 
to  clever,  'tares,  and  vetches  cut  green  ;*'  and  in  support  of  it,  three  proposi- 
tlbtts'have  been  silbnritted;     As  to  the  firs^  there  is  no  case  which  goes  the 
leng^  of  deeidmg,  that  diese  products  are  so  mtiroately  connected  with  the 
tidie  ef  hay,  that  diiey  would  of  necessity  be  included  in  an  admission  of  title 
ieriftat  tiliiew    This' Proposition  inr  effect  says,  that  hav  is  the  genus  of  grasses. 
GtaneraBy  tp^HAig,  he  who  is  entitled  to  tithe-hay,  la  entitled  to  every  thing 
that  is  nttde,  but  not  to  every  thing  than  can  be  made  into  hay.    The  proposi- 
tibtk  IB  too  large,  because  it  would  ebtitie  diese  plaintifis  to  tithe  6f  dover  cut 
Ibf  seed,  that  being  as  conrfertible  into  hay  as  ^reen  tares.    Considering  the 
two  others  in  an  iavetted  order,  that  the  destination  does  not  alter  the  right,  is 
"'^  tnielir'die'ltiiqualiRed  sense  in  which  it  has  been  proposed.    There  are 
amancea  in  the  tithe«-law«  in  which  the  destination  and  subsequent  appli- 
4o  altar  the  right ;  and  the  same  articles,  in  different  states  of  maturity, 
htkmg \el diflfereiifc  ^orsonft.     Seed-dover  is  an  instance  of  the  latter:  wood« 
eaeof  liie  'fermer:  for  if  it  be  used  for  flre-botd,  hay-bote,  or  plough-bote,  it 
18  exempt  froih  tithe,  and  die  application  has  destroyed  the  right.     Agistment- 
aitte  ik  not  dde  Ibr  votmg  oatde  destmed  for  hu!A>andr^  purposes ;  but  if  young 
cMi^  dastineft  ibr  fausbuidry,  are  sold  off  the  fhrm,  tithe  is  due  for^  depastur- 
ing tiieat.     This  biH  admits,  that  subsequent  disposition  does  afiect  the  r^ht, 
becaese  it  admits  that  the  application  of  tares  cut  green;  to  feeding  agricultural 
liorses,  where  there  is  not  other  sustenance  sufficient,  does  be^t  an  exemption. 
The  kw  permits  the  occupier  to  affect  t^e  rights  of  the  parties  who  may  claim 
die'tid^;  and  consequent  inconvenience  to  them  is  no  valid  objection' to  this. 
Fer  i(  jpis^sumes  tli'dr  interest  to  be  commensurate  with  his,  and  that  the  course 
of xwduvatidn  adopted  in  the  absence  of  fVaud,  will  be  productive  of  benefit  to 
tfa^tithe^thier,  whoever  be  may  be.     It  does  not  inquire  whether  the  occu- 
pier, in  pursuing  his  own  advantage,  is  throwing  a  greater  quantity  of  tithe 
to  the  rector,  or  the  vicar,  but  aUows  him  to  cultivate  his  land  in  whatever 
mtmief  be  thinks  fit,  provided  he  has  no  design  to  defeat  the  right  6f  tlie  dergy- 
man.    The  secohd  proposition,  that  the  right  to  tithe  attaches  at  severance,  so 
•#tobe  transmissible  tb  the  repreaentatives  of  the  party,  is  true ;  but  only  itub 
mMoi    For  it  is  not  vested  indefeasibly  until  it  has  arrived  at  that  state,  when 
the  party  has  a  right  to  take  it  away.    But  if  both  propositions  were  true,  they 
would  not  be  conclusive  of  the  question  before  the  court.  '  The  second,  as  it 
wjiEs  stated,  involves'  a  petkio  princ^.    For  admittmg  the  plaintiff  to  be 
entiiSed,  in  a  qualified  sense,  to  grass  cut  for  hay,  at  the  moment  of  severance, 
the^very  question  in  dispute  in  this  cause  is,  whether  he  is  entitled  to  grass  cut 
la^dtherstsiteof  maturity.    The  ease  of  Nemnan  v.  Morgan(l)y  has  decided 
die  tight  as  between  the  hay-tithe-owner,  and  the  occupier,  thus : — that  the 
latter  must  ted  the  grass,  and  put  it  into  grass-cocks ;  and  that  then  the  former 
Imbt  n  tight  to  come  upon  the  ground,  at  J  finish  the  manufacture  of  it. 

IQ  tbeii,  th^  plaintiff*^  reasoning  be  just,  one  of  two  things  must  follow ; 
eifter  that  the  defendant  in  this  case  must  separate  the  tenth  at  the  time  of 
acverince,  and  hdf  manufiicture  it  into  hay,  in  order  to  satsify  the  right  of 
theltey-tidie<owtter,80  that  the  owner  would  get  one  tenth  of  s6meching  differ- 
ent^ it(m.  ^at  the  occupier  would  have ;  or,  llie  title  l<f  tithe-hay  wiD 
ooitrol  the  defendant's  power  of  dealing  with  his  ph>duee,  and  he  must  ma- 
nilSicture  the  whole  of  it  into  hay.  Bach  proposition  is  totally  contrary  to  the 
wllAe  prhiciple  of  the  tithe-law.  The  cases  cited  d6  hot  bear  out  t!he  plaintiffs 
in  ^i^  pnypositictm  contended  For.  In  all  of'  them,  ^e  partms  Whi)  sued  Were 
eoAetiaalteAl;  or  partoidl:  of  anr  ebdesfaBtical  chiMctfi^';  and  they  i^ade  t^vit  so 
olm^  Irtitli'in  d^vnrivee,  as  to  impose  on  theod^  party  the  necessity  of 
diftWng  an  exeoiptioD.    These  eircamstanees  materially  distmguish  them  from 

this 

(1)  10SMC6;  Awi$,p,S65. 

4j>  ft 


18^4.  this  case.  Hodgson  v.  Smith,  Steers  v.  SrM}eri)m'^8ifdk  H^ieklM^mSb 
to  be  relied  on,  as  authorities,  that  tares,  &c.'  tut  greieh,  areT  gSeat  ^iHhM;^^  J)ii 
they  shew  no  such  thing:  on  the  contrai^i  the  tw  -foifmer  tofe  ill  A^UkfSk 
favour  of  the  defendant.  .  .:    -    r:  .  ,-:    o.^ 

In  the  first;  the  plaintiff  was  rector  ofth^  parish^  so  far  as  tM  AttiAB^un^ 
the  impropriators  extended,  and  he  was  specifically  the  lessee  of  jbdde^t-wbwl^ 
takes  away  all  resemblance  between  his  character  |is  a  portaoniBt,  and  llittl^ 


LEWIS 
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..  ._. _  question ;     . 

the  dictum  there,  that  the  rector  is  entitled  at  the  time  of  CDmn^t€ing^4he  ^aife 
to  the  earth/, is  pianifestly  erroneous.  Th^ decirion in Franklyny^.TkeMiut^ 
and  Brethren  of  St.  Cross,  only  amounts  \o  this;  that  he  who  is  entitled  to  tile 
tithe  of  hay,  is  entitled  to  die  tith^  of  hay,  and  of  all  artificiid  grasses  «nilide'iitt6 
hay. '  1* he  passage  in  Burn  from  Dr.  Watsoii, .  only  means,  that  he  who  w  Wfr- 
titled  to^^itherhay,  as  coming  from  natural  grass,  is  entitled  ta  it  ai^tsbmiBJg 
from  artificial  grasses.  Without  averring  that  the.  late  .Lord  Chief  Bivf  tin  di<^ 
or  di4  not,  characterise  the  passage  cited  from  Mr.  Prtce's; teport.of  tZJ«H«M» 
V.  Sears  as  inaccurate,  he  certainly  did  not  say  that  tlie  tithe  elftifned^^Mfrl^ 
the  nature  of  hay-tithe.  -If  it  partake. of  the  nattn-e  of  one  tithe  mdre  tkak 
another,  that  tithe  is  agistment-titlie.  .         ^ .  .         .:  . 

Agistment,  generally  speaking,  ig  the  produce .  of  die  earth  eateA  by  thW, 
Qiouth  of  cattle.  This  tithe  has  been  so  ehten,  althou^  to  a^^rst  tSiem  ^  edtil^ 
and  to  prevent  waste,  the  scythe  has  been  applied.  It  resehibles  agisHflent  in 
its  state  of  maturity^  and*  ground  bf  exemption.  Admitting  the  k^  16  fBi&  ii# 
laid  down  in  Knight  v.  Halsey,  and  Dorman  r.  Sears,  they  lear^e  tb^  peiat 
totally' untcmched,  to  whom  the  tithe  is  due  on  the  severance.  SeWfi/m-Miltkk 
does  not  appear  to  bear,  upon  any  question  in  the  cause.  t 

The  .defendant  rests' his  ca^e  upon  this,  that  the  ^kiiKaflT  has  lidt  nade  ^at 
liis  title  to  the  titlie  sought.  But  :^]y,  supposing  Hie  title  made  oiH,  «iitl  vsfdk 
die  facts  of  the  case,  the  law  grants  the  detendant  an  ^sietnptiDnf  ^beoauier*^ 
evidence  sliews,  that  he  had  not  a  sufficiency  of  fbdder.ibr  bi^  Mo^twtB  euipibyA 
bondjlde,  and  not  colours^bly,  in  culdvatitig  his  whole  ftrmyas  WelU.dM.ptfi 
without,  .as  the  part  <within  the  pkintiff's  district,  widibut  ap^ying- to  ^hiii 
purpose  green  vetches  and  tares,  cut  economically  on  the  latter  ptit ;  taid  £ttsil^ 
the  deviation  from  such  employment  was  only  occasidndi      V  .    •.' 

In  answer  to  a  quesdon  by  the  Lord  Cliief  Baron,  it  w»fi  adnutlad  hy^thtf 
plaintifTs  counsel,  that  the  parsonage  of  Cannon,  was  but  a  portioa  of  4te 
parish  of  Cookham.  -^  •       ">•• 

Jervis,  in  reply.  The  plaindff  Mr.  Lewis  has  given  etidence  of  W»  title,  in 
the  admission  of  the  defendant's  answer ;  and  he  ought  to  have  die  benefit  «^ 
whatever  presumption  can  be  raised  in  favour  of  the  dde  of  a  redor,  kiy  e» 
spiritual,  being  placed  in  precisely  the  same  eitnadon  with  regard  to  hie  pov' 
uon.  A  person  entided  to  part  of  the  dthes  of  a  pariah  is,  quoai  thbt  pavt^io 
all  intents  and  purposes,  lay-impropriator,  stahding  on  the  rights,  andbamng^ 
all  the  privileges  belonging  to  a  *8pidE3ual  rector.  Against  this,  no.audioriq^ 
has  beci^  adduced.  Putting  the  case,  that  the  whole  of  this  pari^  belonged'to 
an  ancient  and  dissolved  monastery,  and  that  it  was  granted  out  4]y  the  crowii* 
in  entirety,  to  one  layman  in  fee,  who  thought  fit  to  divide  his  iinpro|irMlio^ 
by  grants  or  $ales  into  different  parts;  or  that  it  vns  ori|(ir|ally  gn^tedb^tto 
crown  in  pojfions  to  different  individnah,  each  grantee  or  purchaser  wouM  ct«-« 
sdtute  one  lay-rector,  and  every  one  would  stand  hco  reetctiif  aad  be  endtM 
to  alt  die  rights  a  spiritual  rector  is  entided  to.  ..    .  {cl 

;  Theretbre,  the  plaintiff,  by  the  genetal  statiMent  of  hial^«  ia  the  ^evy^itt^ 
guage  of  the. statute  of  Edward  6,  has  lAievrn  hhnielf  entitled  to  4JI  rig^ 
oi'  a  hiy-rcctor  ;  and  it  i^'jUtutnbent  On  the  ddeiidant  to  profe  that  sonie  k 
person  is  endded  to  ihe*tiibes  whi^  are  the  subject  of/thia.-biU.  ThOK 
cjied,  iiave  iiot  been  answered  hr^  any  case io  the  eontnuy.  Tlie  ifpeMfie 
f)*'  fiiVVT,  in  the  demise,  does  not  at  all  distinguish  Hodgson  v.  Smith  from  the 
T   '•:    f  (•  "50.     Thflt^  ease,  aaid  Pk'nnkfyny.  %*ke  MaMr  wtd\Bpakrm^ffi.  Si. 
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.€7m#ViM  iSinu  %»  Senneitt  hxe^  direct  authorttks  for  the  first  proposition.        1824, 
TBere  i«  nothing  adverse  to  it,  in  the  argument  derived  from  clover  standing         i*^^'* 
for  a^edi  ]ieca^se  then  it  is  no  longer  fit  to  be  converted  into  hay.    The  second 
proposition  is  completely  establisned  by  Knight  v.  HaUey,     The  third  was 
d^ndeat  on  the  two  priecediog  ones,  and  shbuld  not  have  been  treated  as  dis- 
4intft  and  independent,     Sclby  v.  Bcuik  is  completely  applicable  to  it.     All  the 
ftiwiafices  produced  in  contradiction  to  it,'  are  but  exceptions  which' establish  it. 
AgiatmeDt*'tithe  is  materially  different  from  this  tithe.     The  one  is  severed  by 
tke  mouth  of  cattle,  and  can  never  be  converted  into  hay ;  the  other  is  severed 
1)y  the  scythe,  like. hay,  and  is  convertible  into  hay.     This  tithe  is  a  praedial 
ititbe,  and  may  be  made  the  subject  of  ah  action  of  debt,  on  the  statute  of 
-fidward  6,  for  not  setting  it  out.     Stevens  (one  of  the  present  plaintiiTs)  v. 
Aidridge{l)y  (anotl^er  farmer  in  the  same  parish).     It  is  therefore  a  great 
4M\e ; .  for  agistment-tithe  could  not  be  the  subject  of  such  an  action.  <  If  the 
•iidmissioii  of  the  answer  have  the  effect  contended  for  by  the  pl&iritiffii,  that 
^decides  the  question  said  to  be  left  untouched,  '*  to  whom  the  tithe  is  due  at 
.^evenmee^'*    /^eymian  v.  Morgan  only  determines  the  second  branch  of  the 
iMeood  proposition.     It  is  admitted  that  Pom/ret  v.  Lander  (t),  which  would 
otherwise  be  an  authority,  has  been  overruled  by  fVallis  v.  Pain(3\     But  in 
JDtiwes  v.  ifi^iif}(4),  all  the  authorities  were  maturely  considered ;  and  the  court 
of  King's  Bench  appears  not  to  have  been  well  satisfied  with  the  decision  in 
^aiAs  V.  'Pain.  .  On  the  different,  questions  of  fact,  the  plainiifTs  evidence  has 
fk  clear  preponderance ;  and  on  the  whole  he  is  entitled  to  a  decree.  ' 

;  itforfij),  H. — Stevens  v.  Aldridge  only  decides  that  the  tithe  is  praedial;  and 
dief^e  are  aa  many  prsrdial  small,  as  great  tithes.  Dawes  v.  Benn  shews  that 
larea  and  vetches  are  classed  among  the  articles  of  garbarum,  and  never 

•WM|gJi»y.  Cur.  Adt,  FuJt. 

1.  The  IioiH>  CfilE?  Baboit  now  delivered  ^u^gment.    The  ground  upon  which     ifayir/f 
jt  appease  to  roe  that  I  must  dispose  of  this  case^  is  very  narrow.     The  way  in 
9vhieh  the  <a$e  has  been  brought  forward,  may  possibly  not  decide  the  actual 
f%hta  between  the  parties.     I  do  not  know  what  case  these  plaintiffs  might 
i^ve  made  outi  if  ^ey  had  proved  their  case  in  the  usual  way.     It  is  impossi- 
Ue  to  eay  that.    Very  likely  this  decision  may  be  binding,  as  between  these 
IM^£i9»  • '  3ttt  the  opinion  which  I  have  formed,  will  decide  no  general  question, 
except  that  which  has  been  stated  in  the  argument ;  namely,  whether  a  title 
9)^p^Hr$(^na  standing  in  the  circumstances  in  which  these  plaintiffs  stand,  to  the 
IJikei-of  corn,  gf aios  and  hay,  gives  them  necessarily  ^a  title  to  the  tithes  of 
dover,  vetches,  and  tares  cut  green,  and  consumed  by  cattle.     That  is  the  only ' 
^iBt,  in  th^  nature  of  a  general  point,  that  I  feel  myself  bound  to  determine.' 
lEp  order. -to, $ee  on  what  ground  these  plaintiffs  thought  fit  to  bring  their  case 
(^wardt  I.must  refer  to  the  whole  eviaence  of  title  in  the  clause,  whicli  is  con- 
t^^ed  in-  a  part  of]  the  answer.  .  The  plaintiff,  Mr.  Lewis,  is  clearly  a  por- 
^prier»  and  Mr.  Stevens  is  his  lessee ;  the  latter,  therefore,  can  have  no  other 
Qgh^  bnt  wtiat  his  lessor  had ;  and  the  whole  of  the  case  made  by  him  is  read 
vouk  the  answer  of  the  defendant,  in  which  he  admits,  **  that  the  plaintiff 
7fa<)mas  Leiyis  is  the  owner  and  proprietor  of  the  tithes  of  corn,  grain,  and  hay, 
md  some  other^  but  not  all  of  the  great  tithes  belonging  to  the .  parsonage  of 
£!akinon,  in  the  parish  of  Cookham,  in  the  county  of  Berks ;  but  except  as  afore- 
said*, defendant  doth  not  know."     Upon  that,  this  plaintiff's  claim  rests  solely^ 
>  Whether  he  is,  as  a  mere  portioncr,  entitled  to  the  whole  of  the  tithes  of  a 
^attioular  district,  so  as  to  be  in  fact  arectpr  with  respect  to  that  district,  except 
by  this  admission,  does  not  appear.     And  this  admission  in  effect  contradicts  it : 
bjieiiiisejt only  atafteB,  that  ha  is  the  proprietor  of  the  tithes  of  corn,  grain,  and 
kl^f  and  some  other,  but  not  all  of  die  great  tithes  pf  the  district.     And 
tbdccfore  I  have  nothing  here  before  me^  except  that  he  iadntitTed  to  the  tithes 
•f.?conri' grain,  and  hayj  and  some  othet  tittes,  tbes^-otber  bp5ng  wholly  unde-' 
fiooiand  ttBd^|i|Cribe4*     The  consequence  Is^.  tliati  tliat:  jc:^c^]^tion  leaves  a  claim' 

-'•■'•'»..>.■     ^'  /,'      '  .'.  '■.*■,■.-,.,  to 

(i)  ^  ffkfii  i«4VWjMip^p.  «7t».    (^2)  Jnte,  vol  r,.p..^«T.    M  ^«R>'  H®?'  ^33  ;  Jnte,  p.  67. 

(4)  1  B,  &  Cr.  751.  3  DwUng  &  Ry!.  123  i  Antr,  p.  1106.  ^ 
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1S24.       to  QOthiogt  it  being  in  geoendi  ,tcan$t  «KC0pt  m  t9  tliA^thM  of  cqiy^  jmyi^ 
I.EWIS        3Qd  ]||^y^    Therefore  I  must  take  4t,  tbat  Ihe  pl^Bliffi  are  entided  tp  UlW^ 
titlie8»  and  nQdriog  morew    It  was  felt  by  cotrndi  that  tli«.  plaiiitiff'a<di4m 
miift  be  ttipported  by  a  title  to  these  tithes:  that  was  the  fiubjf^t  of  tbeif  >arBtt«^ 
meat;  «id  tbat;bfiDgs  before  me  the  ifuestion  I  hanre  abi|ady  «tated«md  asi 
other  questioAi    In  Sseussing  this»  Biy  opioioii  on  which  is  agmst  the  pbiotiAi 
I  have  not  thought  it  necessary  to  go  on,  and  considec  the  seoood  questioiVi* 
which  appeam  4o  me  to  be  a  ipucb  mor^  difficult  one.    Bui«  m  coivect'  r^aaoa^ 
ipgf  I  feri  myself  called  upon  to  give  to  the  plaintiifa  the  benefit  of  my  insK 
pressioa  on  it»  which  is,  that  the  presumption  is,  that  they  would  aacceed  m^i 
that  part  of  the  aigument,  iC  I  could  get  at  the  question.    I  do  not  mean  0 
say^  that  I  have  Ibemed  any  opinion  en  the  point,  or  that  I  mean  to  diapiMe  c(f. 
it;  bu^.I  cannot  do  jtiatice  to  the  arguments  of  the  plaintifl^  without  suppoaiiig^' 
that,  if  I  could  get  at  that  question,  they  woi^id  be  entitled  to  succeed  on  hi. 
and  tha^t  the  de^^noe  set  up  by  this, answer,  that  the  dover,  gpow^aod  tfunm^* 
were  given  ibr  food  to  husbandry  cattle^  would  bfi  a  bad  defcneck  ^f  a  tiUe  ^Oi^, 
made  out  Aa^tbetithcr  of  these  products*  *  i 

Befot^  adverting  to  the  oases  on  which  this  questiovi  hashes  thought  princif*.' 
pally  IO'turn#  that  I  may  be  the  better  imderstood,  on  the  groimd  o€&n  QpimM: 
whicb  I  halre  found  myself  obliged  to  fimn*  X  widi,  to  observe,  that  I  teke  it  ^ . 
be  an  undeniafale  principle,  as  the  tithe4aw  now  stands,  that  jthe  titboH^ivB^  t 
cannot' oentrol  the  fiirmer  in  his  mode  of  husbandry,  provided  hs  act  boh4Jl^\ 
and  withteutfrsAid ;  hutithftt  if  it  be  clear*,  either  by  custom  or  by  tith^,  in  no|^ 
purisbt  thai  one  person  is  entitled  to  the  tithe  of  a  commodity  ii^.  one  foi»9»i:fadj 
another  to  the  aame  thing  when  it  assumes  i^  difiarent  form,  or  isproduci^  t^: 
a  different  mode  of  oultivMion,  these  two  persofis  must  take  their  d)aiM:$s  ii 
the  mode  of  husbandry,  which  the  convenience  and  interest  of  the  £urp)er  l^sad- 
him  to  adopt;  provided  he  does  it  widiout  collusion  with  either  par^,  or  fhmd; . 
and- that  they  have  no  right  whatever  to  control  him  in  the  use  which  he  shall  < 
fairly  think  fit  to.  make  of  his  groundi  or  in  his  manner  of  consuming  sny  9fil^'\ 
produca  I  tf^  that  proposition  to  be  so  cleiMrly  est^tblished,  that  jt  ymSLjQi9fLti> 
and  .cannot  be^  disputed,  however  much  in  ancient  cases  there  may  appear  dicM,- 
which  would  lead  to  a  contrary  doctrine*  I  should  like  ako  to  ask,  suiyofji^/. 
the  plainti^to  succeed  in  his  daim,  how  it  is,  there  being  no  usage,  with  cefi^ri' 
ence  ta  it  whatever,  he  would  contend  that  the  products  in  question  shoojd  h<l. 
tithed*  This  question  might  naturally  arise,  as  well  in  a  case  where  tbere  w«rei 
only  two -or  three  hcKrses,  or  ^ven  one  horse,  which  were  fed,  as  herCf  wfafV: 
there  are  eight  or  ten,  or  twelve,  according  to  some  witnesses*  Is  the  titfacrv^ 
owner  to  send  his  barrow  every  morning  and  evening  to  take  away  aamaU.. 
quantity  of  the  grass,  which  has  been  cut  for  the  consumption  of  one,  twof  ^.j 
three  horses ;  or  is  the  fiurmer  bound  to  divide  it  into  ten  heaps^  and  0V<l' 
notice  to  the  tithe-owner,  (which,  I  believe,  in  case  of  hay  he  is  not  obligfA  Mh\ 
giv^f)  in  order  that  he  may  see  whether  it  is  fairly  set  out  ?  And  mua^.tj^.) 
farmer^  morning  and  evening,  carry  it  away  himself  in  that  mann^  t  or  is  iuft- 
to  leave  it  on  tl^  ground  to  rot  ?  Or  will  it  be.said«  that  he  ought  to  make,  thai 
gmss  itito  hay,  so  far  as  the  farmer  is  bound  to  do  so  when  it  is  reared  for  ^^ 
purpose  of  making  hay,  although  for  his  own  oonsumption.he  ^arriei|  it  <M\ 
mominff  and  evening  ?  Or  is  it  to  be  convertible  into  that  which  fbe  lalil^ 
Chief  Baron,  in  a  late  case  »  reported  (iaaocuratelv,  it  was  aaidi  but  Id^  ih^ 
think  scw)  to  have  considefred  to-be  in  the  nature  of  agistn^ent* tithe  ?  j^U^./ifiHi 
to  be  a  money^^yment  acsprding  lo  the  numb^  of  acres  occupied,  bxi^^fioQi^a 
ing  to,  the  value  of  the  produced  I  have-not  bean  aUato  find,  in  all  tb^  OW^ 
in  which,  it  is  supposed  this  quastion  ha^o^curredj  avfy  a^s^ver  to  the  qn^ist^Qmi 
which  I  now  pwt ;  and  Ldid.not  obMfl^^i  tfutt  in  tha.  arg^ment^  thoimodetafit 
Wf'ung  this  mbanwa  ;d9adiibed,,  or  wbsit  it  w^is  incumbent  oo  the  ooqspiir^j 
do-T^wfaalhor  it  was  to  be^tak^  as  a  titbe  in  Undf  pr  tQ,be.paid  in  moneg^^^^ 
cording  tx>  a  yaltiati9ni>^-not.as  an  agistmcHt-tithe».but  in  the  impure  jofw  W9fe^ 
"W*Hithe,,.  ,.-..:,,  noi*^ 

X  have  made  these  observations,  because  it  will  enable  me  to  be  die  better  un- 
derstood in  w^l  I  shall  ^y^  n^th  rcsp^  to  the  imprewjon  mde  on  iny  mmd 
by  the  many  cases  which  have  been  cited,  into  all  of  which  I  fiaye  iCwcd  with 


Ik 
loVNe. 
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a>gm»  iett'oitiBte  9  aa4  ifttootteni  idsa^  tMiicli  I  tbottght  mighi  peltiUy  be       1824. 
eomSdeiM«a>hlt^(l|'a'^itfingioiifthib<|ue8tioa.  »vii 

NW  die  f  riiti  a^  nild9tf  maceriftt  ctde,  certainly,  is,  tkvU  ^HJodgion  v.  SmA. 
I#i>l^tfil^>*lli«B(  ia^M  of  fiihe,  and,  I  think,  the  ipost  diffleoli  Ki  deilwtth, 
MoMlAjif  to  dbe  itn^ftesioAfi  wkicd^  the  trguoient,  and  the  fkcts  of  die  eaae,  haire* 
ma^'apdb  My  ifimd*  >  Unt  still  thaft  eaa^  whatever  nn^  be  the  mrgittd  nolfe 
of  i^  naSA  nilatevtsr  inay  be  thougbc  of  some  looae  dkcta  io  modern  casta,  when' 
it^aeeurately  examiiied,  appears  to  me- to  be  very  far  from  establishiDg  any 
waA  ptopOsitioft  as  tbat  whieh'has  been  contend^  fer  on  the  part  of  the 
piaittt^Bfe  m  ikkn  case*    In  die  first  pkoe^  althou^  it  is  not  distinistly  stated  in> 
th£  report  kl  Mr  Wood's  Deorees,  from  which  the  note  in  Gwiliim  is  taken, 
Bodgion  was  an  iteprdprtalor,  -  It  is  so  slated  in  another  report  of  the  case, 
t^'whidi  I  shaU  have  oeeasion  to  refer.    That  circAKManoe  makes*  a' great 
diMeretaee  between  that  case  ami  this ;  for  1  wish  it  always  to  be  reeoUected, 
that  these  plaint^s  are  not  in  ^le  condition  of  impropriatotaw    In  Hbdg^mi  v. 
AnM,  the  imprtipriator'B  dakn  was  to  the  tithes  of  corn,  grain,  hayv  n>ddar, 
lamha,  wool,  pigs,  and  all  manner  of  other  tithes  of  the  gavernorsii>' right  of 
thtf  %d§|)itU»    The  {JoiBtiff  therefore  ckumed  the  tithes  of  h^  spedfiediiy)  afad 
tile  tithe  df  fodder  too.    The  d^ndants  set  np  a  title  under  the  vicar ;  and  they 
diimed  th&t?thes  of  hay,  clover,  and  lbdder«grass,  in  the  same  way,  I  presume, 
that  Yicars,  or  persons  who  ckim  uttder  them,  idwaya  daim  tithe ;  either  by 
fcftveLOf  »i  endowment  which*  th^  would  ptodnoe,  or  of  a  usage  which  tlvey 
Mi&t  t6  pmve,  as*  eMablishing  the  €f]6iBtence  of  such  an  endomnent,  although 
theintfikittnentnkight  have'hMi  lost.    So  that  the  issue  joined  in  this  record 
WHS  this :  thlit  both  parties  ckinied  not  oidy  the  ttihe  of  hay,  hot  the  tithe  olP 
fMcfer^gvasflf.    It  do^s  not  a^ear,  that  one  paity  was  entitled  to  the  tithe  of 
bllv^riof  grmn,  and  that  another,  admitting  that  title,  dahned  the  tithe  of  gresn 
gras»;  but  ckAlad' were  easily  mBAj^  by  both  parties  io  both  these  pra&cta; 
iQiavie  taken  a  great  deal  of  pains  to  discover  the  depositions  m  tlus  daso,  but*' 
r^HiMot  find  that  they'ar6  in  existence.    Therefore,  when  the  court  decreed  as* 
it-^ia,  thht  thd  tithes  af  taresy  cut  g»een  and  used  for  fbddet,  b^nged>to the: 
pidtnkfi;-!  am  reduced  to  the  lieeessky  of  supposing  it,  a»  the  most  pnalfahie' 
elFCttt,  that  he  succeeded  in  that  claim  as  improprrator--^as  entitled  by  the  ^bm-" 
mte  \kW  to  id!  the  tithes  to  which  the  defendants  did  not  shew  tide  {  abd  thaif - 
they  didnot  shew  a  title  to  either  of  the  articles,  by  usage  or  by  endowment; 
Irdo  not  know  tliat  the  -tithe  of  hay  was  decreed  to  th^n^    From  another  report 
c^'thxs  case,  not  I  believe  a  very  accurate  one,  it  would  appear  that  the  tithe 
of  hay  was  disposed  of.     What  I  aUade  to  is  a  short  note  in  ftayner(l),  Seam* 
in^y  ftom  the  Lord  Chief  Baron  Donn's  manuscript.    It  represents  the  ' 
pftmiff  to  ho  ui  impropriator,  and  reports  the  judgment  thus :  '*  that  thC" 
tMtei  of  deAttdant^fl  tares,  out  green  and  used  for  fodder,  did  belong  unto  the 
pfifiatiff,  ^1k>  whs  entided  to  the  oorn-tithels  and  not  onto  the  vicar,  who  was : 
einkled  to  the  tithe^hay."    So  hx  then  as  I  can  apply  that  report  to  this  case, 
tSA  to  fhe^question  respecting  the  alleged  effect  of  the  title  to  the  titho  of  hay, 
iPk^^!M.eA  itit  other  way;  because  the  oourt  declared  ona  party  to  he  entitled 
iB^mh  tit^  of  hay,  arid  another  to  the  tithe  of  ^ese  tares  cut  green  and  used 
fib'^bdder.  •  However,  it  certainly  is  opdn^  if  it  be  an  authority  at  all,  to  the* 
{MiitM^'  argutnisttt,  aa  a  case  to'shew  that  a  title  to  the  tithe  of  grain  would  - 
giys  i'tiile  to  these  gfeen  tares.     But  it- is  fiivch  too  loose  to  warrant  so  hm- 
ptirlkntW^  proposifioti  as  ttat,  wineh  seems*  to  be  contradicted  in  $ubstaneo  by 
ni&f'v&^ifMt  casesb    T*he  n^t  ease,  (b.  the  order  of  time),  is  that  of 
RfiMyn  V.  ne  Mt^Htt  and  Brttkr&ti^f  St.  Ctms^    There  is  nothing  in  the 
r^rt  of.  that  case  in  Bunhurs^,  which  bears  Upon  |ha  present,  ^uteft  tliis  pas-» 
s^^'^^^e  vi^hefrng^  endo«i^  otf  sttiaU  tithes  and  bay,  it  wasdeerfed,  tha^ 
himui^Hi^reby  alsO'entUiled  to  -liops,  being  a  amidi  titlie;  though  of  'gi0ntAn 
siM^-iiSe  endowment';  and  also  to  eloveri  saimfoin,and  i^^gra^,  whi<£  area 
spefeSki df  hay,^ thai h:ihto  ^etntt."    Kow,  if  onewoia  to  dvaW'any infer^ifce'^ 
from  so  loose  a  dUstum,  the  fair  inference  (if  we  had  no  more  of  the  cas^)  wo^ald" 


rtljMftJ«feite !m9Ae:0[  .mtMmA  gl««%4»>  50i?  Ailifi^il^  «l«>i9K:  '!l^.«rlfc«W^^ 

ttN^'Viow!  M»  ibfriothet:^  pfrlWifef  <^.  p^i{)999  of  aai^^  tO/^^borac^cluuDrt 

Out  ,pbiiiliS<ifattiq^  M  dP^dQm^i^i.unQ^t;^  biJyii^4M4  Ipai^  19^  ffmsT, 

inW.Jtm<t«btlilKok^  tofk4i^\  ;  Qli  ji^  ^^  fickf  Aey  said  ib^^.«ram. 

eiiiitkdL>'htoidl'lillMi,^bafli,gr«i|tmi4  8i9aV».i»sfi«U.prfl9dii^jand  pfueatmi^  m 
mB$dji  MK'doptitudi  m  th»  vibar  it^  ^^iMMed  lo  by iU»  epda«<^aQlll^'.'  ^  ;T1ki;«  1% 
n»  ;iaB«a  ^M^l^a  8nd»oii:thM  xecord,  that 'At  aU-  affi^ts  a.qH«^UqD,,J«|c^4hia^ 
poHhsdblvtet^tfaat; vhkh'fiecMiBiA  paa$9LgQS:X h^y^Q f^V.a^  th» 

wbtlb.^e'couftiapptaii^totliiiflr^  doeek  5¥fia.to  de^am  tipt  .tb^  ^tbp9  of  .^| 

duit/tW  yBdRT'hyi  hiA  i  ehdOMln^esilft)  or  by  .UMf  e  ^iiiy,a)eiU  to  -j^  >  endowmeo^ 
mned  hiibiltle  .tolthetfidtea^of'  k^v^ovet^  0xA  i^i^H^foiU    £u(  it  docau^ 
«iA]lJfid]0fv.^fieDW  fthatii  ^MU  he  waft  t?BtitIed,(o:tbeiUtb^  of  «b^a(  aB4  <)inq»ia^ 
foil,  independent  of  usage  or  endowment,  merely  because  he  was  «fpucid|9d  |d 
1kdtstlKno6ba3i(;;«ff.;tfaat:ib<^oite^tb0.wa8  antsee^ent,  and^beotb^ a opnse- 
fl|iietii  bust;  >  fiiiiS  lake  it' to  bave been. iKtfhiBg  but  ttss,  thatin  that.^eiataO0 
lMkween.ftii&/itttfter^  <M;t.AOBeiBtaBding'  in  Us  places  on  tbeone^^ide,  and  tlie  vaesf  • 
^  tiief iabber^i'tbe  jsoiirt  fo^d  01^  tbe  whole  of  the  evidieoctf  ihal  the ^tW'^ 
(biajrv  ckrvc]^  and  oinqii€»-feil  did  belo^^  to  the^^ar,  ivkbout  eKp]aiaii^^<<m  ^b^ 
qnnei|pAe^  oe  in  conbefj^eBtce  of  what  evidenoe*  .  The  next  case  is  that  oSStemft  • 
tV*  BBomeTi  ^Tbe  total  Incapicily  of  these  eases  to  make  out  so  importsntaod  • 
-siHgulira  propositicai.as  that  ttiaintaitied  by  the  plaxacifis'' cottasel^  aj^pears^^ 
^pbSttUei  sdll  more  dearly  frons  ibis  case)  than  ftom  any  of  those  I  have  alaied.  > 
eThittiraB  a  biU  by  an  impropriator,  praymg  agauMt  an  oocupier  a  disoovei^  of ' 
itha  qt^bimity  of  tares  and  vetdies  prodiKed  on  his  lands,,  in  part  cut  gieea.an^ 
-canned  off  to  feed  horses,  and  in  part  cut  and  made  into  dry  and  winttr  fodd$K^ ;  > 
rand  agaiastlhe  Ticar,  dbnt  h6  might  set  icNrth  whether  he  dumed  any,  and  ivbat 
rrightto  the  tithes  of  the  said  tares.     The  vicar  saad^  "  that  he  was  en^tted  by 
.i'an  endowment  to  ali  small  tithes,  and  ta  the  tithes  ofhay ;  and  thatif  anytith<» 
«-w^c  doe  fbr  tares  cut  green,  the  same  'belonged  to  h^,  they  being  in  t)ie 
1  natore  of  herbages  or  agistmenNtithes ;  and  being  endowed  with  th^  tithea<pf 
*-'liay,  he  was  ako  entitled  to  the  tithes  of  tares»  cut  and  made  into  winter  ibddepk*' 
*  The  plaintifis  readied ;  the  defendants  rejoined ;  and  the  court  ordered  Braa^er 
(CO  account  for  the  vahieof  the  ttthesof  those  tares  which  he  had' cut  green,  and 
^ftd  his  cattle  with  ;•  and  the' vicar  to  aoeount  for  the  v«hie  of  the  tithes  ol^  the 
^  taares,  wliich  Bnssier  had  cut  and  made  into  diy  winter  foddevj  and  which  ^e 
-*  vkttf  had  carried  away. -    N6w  iqion  that issuo  what  is  cheinference  ?  >  « : - •  ^ 
•^'    ]*Fht  phmm^the  iKapKOptialor  adks,  aa  he  baa  a  right  to  aski  for  a}l  t^ie^tithea 
\.>tof  wiiicb  the  vicarnvas  not  entitkdi  cjther  by  endowment)  or  by  that^^usage 
i"  twhidb'fia «qiavaAent  to*  ssid  evidence  of^  an  endowmcmtf    The  dei^iidain^  V^e 
A*  ^AckffWiifaf  ^»trhe  Maa  eoftftted  by  endowment  toallemaU^tithesr  and-  to.the 
^^iiibesvbf  hay*.'   ^d  then  itosdeoceed,  thftt  the  tttl^  of.  these  tares».  wdifi^ier 
^v  co«/gteen»'orilMMlBintb'what  ia-of  the  nature  of  hay«  dry  waiter  foddtfi||'ah|4l^ be 
*^}ttfem»med'M:taiAB'iitKpia^mHm,    Wltfitis  the  de^tiOB  from  th9 1  ^iMllli^ 
I  ihdt  th^^diaiv^Dtrlittaihg^.txaminri  fi^^enljise^  iir<is||9H«ah*- 

^^lh|(  lMcldhni:i»sippo8iliDi^teAht^fitfaem|m  fflfx^fiMPae 

Ij'^AuftTfba'i^aiBttflM^evkhWhdd  ^nMe^.U^f^^A^ky.^it^.fifkmsm^ 


lftf«4^eht^iD8iM'¥«lit  U#a^;^^6i^iftMr: ;  And  «6  Af  Ami  «tuMiiMii#t 

ineT^f^NHttihe!^f^^i&ik§iiJ  it^his  iitt  4sfl[^  M^Nene  to^k.    .TIie4aM^t<f^ldkI 

•BiffhicHf  advert,  Hhii  wlildi  %iu  A  fe^  yam  b«lbr«  die  iwVi<^«iMic  «f  MiMif' 

V/'F^«nd  t^!Ait^AIJi.    Tke  tine  a{ifi«iir»4o  hMb  b^ti'vtrj'txiodi  oouidereli»' 

akl^a  sttte  ^6* t«<kt  flemoe  df  tike  'argame&t  ett  «lMft  qoettfon;    The  4]^i«Mitti ' 

tieref^'^nj^  Med«f\)lovi^;bu^  tlie  afguniM  Wtts  fha^Mme  that  fatt  bMi. 

a^v«ifcdM^#e;    !^l«^  id*ged  in  -AitH^mmAA )  <<  That  aloiw^ae^d  ia  in  diaiia-  ^ 

tfare^-  a'  gteatf^i!fae,  and  dae  to  tbe  plAn^^l  l^raa  tldie^hay  in  dtieUKtani 

4ie  iecA'^frfhatrliity  inttfie^^f  ciHlsl>^«i6Mtf  MlMg  f»  '\im4tmi  Aat wtare-liie 

paiaeft  ni  ehtitl^  to^tithe^h«)S  hs  will  b^edHded  lb  ilie  )H^  snutla'0C4di>9ar,  at' 

wen-  aa  6f  <itfwr  gnus ;  and'if^  «ie4iii7> ^ McdinBcr  u>  tb&  aJMd*"    Hie  wly - 

AK^ctfMifr'bkfiaatt  i&eae  -«i^o  aijgMfeiM  is,  tiM  AarYeiata^  ditfottfijDierioda 

df  ]^i*odiMiftnb''   titerl  ia  ftiawer  lotHM^  ttt^]iftaill,Xoad  CUf  fiacdii  (Wiinu 

#6^,  ^  It  is Ifhie 'll»t'«Kyv>elk'^^hMb^sfdeinM4uNy^  natHraof^lodur. 

gntoa^tfadb  toM.liayi  andy  ooiis^uetitlyi'itiiisttbalifng  tatlie.paraaV  ovjothar 

peMA^^  M  Mtkied  to  tllk6^kB^ ;  "tefot  it  doaa'Wt  follow,  whaaitratandaior 

sieed,  imd  ia  made  into  hay,  'Hiat  che^M^'tiiay  WA'be^auall'Olfcts*    W«x>d  ia^a 

l^feat*  iiib^ ;  - tmtf  ^corn*, 'mast)  &«.|  ate  small  tithas*    Hape^sead^  c»iaway«. 

wetiy  A}niip-8)§ki^YniMMpd-4iead,  itwamdbtith^a^'lMitif  the  horb  be  grcnaiiig 

^riifcr other grtas,  andmade into hay^ it wo\d4 ba^a.great dtha. .  Vetdiea ata a 

great  tidte,  if  mowed,  or  eUt  when  ripe  v  bat;  if  cut-glreai  for  catdc^  they  aira 

%niii&  Miefr.*^    —        '-'■  ^  •;    . 

-  ^  Sof  apples,  fimd  trth^  frnit,  are  ^sonfbssedly  maU  tithfa ; ,  but  dierwood  of 

vpj^'-V^e^,  and-other  ihiit*>tree6,  if  eut  in  a  year  when  iid  tithe  (is)^d  of  the 

Ifrmty  n  as-other  wood  for  firing,  great  tkheibvtin  theyaar  whan^titfaflis  paid 

^&elrmt,ifthenieHed,  no  tithe  vhall  be*  paid  of  the  wood, :  tbo  frnit  faemg 

-looked  on  as  die  prindpal/'    This  w  a  decided  opinion  fh>ni  a  very  gvaatzjodge, 

\i!b  ^hew  tliafc'  a  tide  to  the  tithe  of  the  produce  of  grass,  when  it  ia^  made  into 

'4»y;  doee-nOt  neeessaryy  catry  along  with  it  the  tidie  of  the  isame  produce,' 

'W^en  oonsumed  at  a  different  period.     It  has  been  said,  indeed,  that  this  opin- 

;  ion  has  been  overruled ;  but  I  have  not  been  able  to  find  any^case  where  that 

'wi^4bne ;  and  very  ftu*  from  it,  it  appears  to  me  to  have  been  iaanbstanoe 

*  confirmed.    The  next  ease  mentioned  is  a  very  important  one,  but  it  does  not 

go  to  this  point.     I  allude  to  Sims  v.  Bennett^  which  is  reported  most  mate- 

*'ria!ly  in  Lord  Norlhington's  reports,  published  by  Afo.  Eden.    The  question^ 

there  arose  upon  the  tmie  of  peas  and  beans,  planted  and  raised  in  fields  to.  a 

'  great  extent,  by  market  gardeners,  and  gathered  green  for  themarketiby  hand. 

ft  was  contended,  that  that«>modo  of  taking  it  converted  it  into  a  small  tithe, 

^'Iddionght  the  rector  was' clearly  entitled  to  it,  if  the  articles  hadstbod  to  ripen 

^in  the  usual  way.     It  wasd^cid^,'  however,  that  they  bielonged  to'  the  same 

^'  paraon.    But  it  is  on  a  gr^at  deal  ik  consideration  with  myself,  and  of  oonver** 

'sation  with  persons  deeply  experietfced  in  the  snhytet,  that  I  foimdtbeopinion, 

that  there  is'  sticK  a  marked  diffdirenee  between  the  two  cases,  as  prevents  that 

'  ifrom  bieing  an  authority  for  the  present.     In  that,:  the  produce,  before  it  is 

collected,  gets  into  that  state  in  which  it  can  be  tithed;  with' as  much  correct-' 

^  nass,  and  exactness, '  and  <fbtifvixMao^f  ^  as  ir  could  be  if  it  had  stood  to  ripen. 

'''There  is  nO  diffeience  in  thiii>espeet;*  because;' whan  thepods  are  gathered  by 

'  the  haiidi  the  tenth  part  of  the  crop  may'  be^sqiaratod.iiinn  libe  other  nine, 

Juiit  asoonveniently  to  the  cultivator,  aai|  could  be  if  theylwcce  gathered  at  a 
aterperiod,  dr  aa  if  they  wiierecttt 'down' aad  united  .with  die  straar.  .  But  I  set 
''  otit  with  stating,'  what  -the  exttemo'UijiOUtfeiiiencto,  and:  indeadiin^fmssibility  of 
«\'toiog  this  ooHimodity  would  be^'HT'it  worn tbbe'takiennan .those •Mcasions, 
'^'-when  ^  graea  is  out  gre^'fM»<t*i(lileito*b0  ian»diately:ao9aKrmed..f  And  I 
^^4<ftac'J^^  thwi  to4M9:  tb«  %ttildilion^  the'dfbtiiai^  attrifaafked^lkeJa/^  Iiord 
<i<0M«rvM^n, -which  i#srfd«>^b6-iiilieenfat^  btttidattiiiiat'^prpearjii;tttan6».^d 
*'•'  which 


n4»  TrmscMi&v 

writ       br  taic^^tf.Btdi^  ai^  titlg^  in  ibe nature  of^agiatanaMiiher  tk^k^Hb^^W 
^^^L        ikwAm.  JketMea  ridBrcai^aad  that  of  Sum  v.  ^^nactt; wUdi  lEdtes  iidMwiii  it 
'  metainnKhliahady:8Pch»eeaqwd  piopqaMop  aa  tbattrfiMrfiiiMBibeflA  qkhan&id? 
f|»n.:<Ik>rthaiiafoanoe  adansptadto  be  dtaim^ra-^t^vaae,  LoMMK^'lie 
qi^aiiDi»af-LoBd  Gfanf  Baron  €oimfs»  ptonooiloifig  theijudgmoptiof  tne::^!!^!;!^ 
i|t  :^atfa-v.  Fam;  and  wkat  appear*  lo<nie  tabe  the  effact^i^idiatiardlated^ 
iadtb^(gTtet aaa»  of  J^mmhui  v«  Morgan  (1  )•    Mr.  JiuticerXe  BUm^  xcfarHi^ 
there  to  afonner  caae^statedlbeopionoaoftwajadgeyy.wklk.whDm.hr'QMH^ 
curnai^  thitc:  Mr».  Jii8tiae<AsHHUBBT»  said  ''  that  in  hay  and  earn,  the  &rmer 
]lRiBfcYutkJnto«adtiiind|tea«ea&KlHB<mQbeiie&t,  aaddierefoFe^haelbdl 
Aiisthwi  aaias  te£tifej{MisQ|ii(  hut  thata  mitt  mtn  nat  diliged  k)rl)aata«r  ttdtd* 
labour  dian  the*  nalure  of  the  thing  required^  ibr  the  b^n^  ai .  the;  pataoqiT^ 
Mri  Justice  Bullbr  said  that  he  entirdy  agreed, ''  that  if  the  fiurmer  put  them 
(turnip)  into  heaps  for  hiinaaS^  he^sboalct^d^aa  for  tbe  parson;  but  if  he  did 
not  d§ Jtilb^DiMUr^  «e  ilefed  n)ii4ovB<|jfiar  ^  parapn.!'  .    I 

^  A  v!^. l^r."^^  *^  ^W^l Jm^9fffa^  h^  wjbat  v^  ia  tfie  ti^Ji^  of. Aisipa^ti^qki 
-AvcigMp^^'^ta  jbe.^^n?- TKe^  I,  c<widw  the  cas^  qtDgrmqn  v.  A^^f  toM 
v^'V  ^^v^  V^'ftSifi^^^'^*^  fo^^^^4^^JM*e^    1  (»npQt  l^ut  opwiider  t^e  ,l*4g^^  of ,4jj^^ 
%  bn  tVi^vr;  /Jo^W*  W^cit  pjl^  B«t  mucb  pains  ^he  se^ms-  to  bay^  ^dcen^  ^^W^ 

njctoe^  Jt^  1»q^  fjxtremely'  imp^orlt^t ,  He  grpat  imeatiop  xkfix,^  rf^  ^^  }^  thie^ 


*^  -T^i  /> 


Y^-^vs  kA  y.^rr^fie  titteio  k  can  he  ^ujqpiw^jit^  J)^^^ 

'  '30  r^^iTiK  YLiiaUie  dTthia.d^  d[  x^^iiKse^  whomever  jJ)aybp^ntiUe4ipit,(j 

Hi  ot  i;ra  .v.ui^yjji^^jer  U  ie  a  personin  tne  situation  of  the  plaintifij  or  the^^ecjc^Jpr^jll^ 

"  ''^^^^^'^oc^ij^^r  ^^  a  title  to  it  canxvpt  be  supported  oi)  tbi^  groupd;  b^cau^e.it  ^s  be^r^ 

i(sct1y^tabhsbM/tbata  titfe  tQ^tithQ-baycanc^^  title  to  ag^istiopntrt^u^K^ 

Affd^  jfbfigfS^ot^  t£  that  dictum  be  true  In  the  seuaQ  ip  wiucb  I,  il^ii^  it  i^,|xk  be 

^I  aniu.ioe^  &r  frona^aa^ing^  that  this  dei^ndai^t  is  not  bpund  to  p^^y  ^tHepSt| 

tliategmsea  to  sozneboay  or  other;  but'I  am  not  bound  to  V^^R^^r^^ 

w^pm,.^  Whelj^er  if  Hois  plaintiff  had  brought  his  suit  forwar4  ^.  ^  di^^j 

^iiy  vfiid. hotter  evidenqet  J(j^e  might  not  have  ipade  out  his  casg,  I  sb^  not  j^y,!.^ 

line.fifMjid  bate  al:ienq:i  bia  titl^  and  a  perception  of  all  the  titjhes  of  ,eY;jei;i{^ 

description^  this  parucidar  district,  I  think  I^e.^ould  baye  stqod  in  the  ^fti|^4joo  ^ 

of  ^an  Jgcnproiariatori  and  the  defendant  would  bav^  been  obliged  to  nial^.,9ut  I 

a  ijda  in  8omebo4y  dseb^.evidence»)>efoj:e  he  could  defend  himaelfag^^tj^^.-Y 

dauB^  iinlass  he  bad. relied  on  the  second  ground  stated  in  this.  bilL    .9ut  ^qjfx  ^ 

aD/dicsel questions,: whether  this  defendant  be  bound  to  pay  th^  tithe^^  j^l-oirr^ 

i£^  b^.io  wbpm  he  is  bound  to  pay  it;,  pr  in  what  manner  it  ^hall  actiqJQy^ 

be|Hud:  &oni  all  those,  the  opinion  I  have  formed  and  e^presseds  retiev^pei^ 

I  an^qot  caHed  on  to  deqide . tbem ;  .I.jnust  l^are  thf in  to  |)e  settled  by  ^9^ 

o&er  putties  in  another  suiti    Tb^  result  of  t^ie  whole  of  this  is,  that  t%  pLiinr 

til^  baidng  been  bound  to  abew»  ttiat  without  usage  of  apy  ,k]nd,.or  ^y  actt^T 

p^eptioui^  d^  mere  title  to  the  tithe  of  grain  and  ^y  entitled  liim,a^a^ 

oqesary  ocmaequanAe^  to  this  species  of  tithe,  has  x^ot  succeeded  i^  est^&yiio^^ 

tl^  pnapoaition^    The  cases  wWfh  have, been  cited  for  tji^  pu^osej^  docd^al^^ 

lobae^eiicto  undonbtedly»  which  may  bo  ^o  applied;  and  at  6rst  sight tD^r^(;»^» 

lariy  j^  tli^  marfflnal  notes  only  he  referr^  U>>)  appear,  to  inpport  sum"  ia^  docj 

trineT  jpbt.  wlffin  diey.  are  examined  to.tbe  Bottom,  and  §sj>ecially  whwiii^the^ 

nsjcpi^i:  ai)0  ^poked  at,  it  Ja  £>und  that  tbey  lead  to  no  such  cpnclusicm.''  ^9 

lik^ W  iiK^ex^ jjm^    <^  ]gf>^  aen8ef.se?m^  to.ifli^y  tte  cdiftjfary,,  firoto  tfe^^ 

imposubtlity  oftekix]^  this,  lii  Uie  same  manii/er  as  tithe  of  hay  is  taken.    lC%t£ 

<wpd|yjnq  to,  whjch^  tl^$  jot  j^eofi^h^  bwp  w  i«>  fl»^ .^^^^^^^^ 

wwapiu^  hi.caacv  «^^  4iattlie  tiJJ  muM  be  dismfssole  sri  ^s  ii 

On  theappliiution  of  ^arm,  H,,1iu 

Atvis  Oi^n^B^fs^yfofr^  ,i?^  ibrr^e  opinion  of  a  coprt  9C(f^f  ^fPSs/fft^ii^l 

^  •  (1)  10  Ea»t,,5.  i#«i«,.p.  565,  ^*  ^ 
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^mt^Uijmhemrmmiit^ fay; ihf lirt» tet  rf^wwliniiwi,  ■imlMiiiwwg  M««/ 
m  l^tOMpyiOiBxtBiaBmmBmpty^  it  was  in  analqay  tQ  wliat«is<dQO#  iy  tbn'  ft^rt' 
■y Mter  <rf.Aft  »B»lh»  wi  fhm  Vipe^CaMmgeUQr,  HkdMeib|iiitted»  tkffli»oiiu  <?^^ 
miiliMrdtiiip^a'OyiBiMias  fiteted,  4«  ^waitioo  Qf«Mti  coaM  n^  facqiiilt  doNEir  i  .yiir^^ 

Xesa^Bm^r  fiat0Vv*-4  h»re  wtdoubt  enough  upon  the  Bwktar  for  tho^  '^   ^ 

Id^OQl  findfrom  the  o^mio^  of  tbo^er  judges  with^^  havoicCATOioe^ 
^M^h  afconld  be. the  isafa^ect  of  a  further  yroooeding;  If  I  wero  to  x^aMttUtBn 
m  thAfntK!i|d04iCtfa&f  defoAOe  being  .wsymg  on  the  aecond  poiQl»  I  dK^iU  be' 
oUiged  to  go  nnor  it,  frUck  I  woiM  rother  avoid.  .t 

Billdinamtd  withteQtti^    ->  . 

i^^^^Me^'on  aMboBqiMBl  daj4o  Aia  li»im»  anp]iod4tt.have  tbi8swo»d%i 
^  witkont  -pfojndioe  tosuiother  applk8tion»''  mad^  ^  paKt4ufilted6cim$  bpl4b6 
tTOiliaarioft^ww Jreftwod.    •  __^  -^'fj-:  -.i 


.»'•'.  '  . .  .' .  ■  ,1 
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,     E.-6Q0A.4.  l92iL>.  Smoo*      .-...:  .-i  -.    ■•..:) 
J9OTi>f»  Clerk,  f.  IfMrby  and  otiierB^    [I  IfOWmifl)  14a]      n  ^'^  '^^ 


By  if  decrfee*  frf  this,  ^p^Iilch  was  a  vicart  wJt  for  Wth<^,  dttonb^nc^  Jl/ly  f  P«^ 
V  tm,  mr;  in  issue  was  directed  by  the  lat^  Lotd'ChMBWittt  ^^^^^^T^TfaS^i  w 
A*ri«;  to'try'the  existence  of  two  f7wAi*e*,'set  iipby'lh^apsWerS  WtileidferiS-y^^  every 
afits;  vbf,  ir^f.  Yearly  for  every  day%  mAik  (acre)  of  hay;  atid  ih  to  ^p6ttion;*  WdoTw,  ■ 


^t2d,  A  coftr 
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amng  on  tue  piJuntitB  to  anew  cause  why  me  r^atct tmoxAd not  i>e ^^P.'^i  imdilo  in 
,'  and  a  new  trial  had,  on  the  ground  diat  inj^dmiSsible  e^idende  had  BeeYi^m^^oB.  fa 


reddved  at  tlie  trial ;  which  was  discharged.    Th6  cau86  8ta(nd|(ig  in  the  pa]^^ood. 
AiB  day  for  further  directions  on  die  eq[uity  reaertred,*-^    *  ' 

'/^fUir  acia  Koitpelt,  for  the  plaintiff  in  ec^utty,  subttithed.  At^t  th^  cotii^^ 
onght.  not  to  confirm  die  finding  on  di6  second  9^ Ji^,  as  M{i%' contrary  td^ 
law.  '  It  was  a  rule  of  law,  diat  doyer,  separate  and  distmct  ftom  ofbek^gtass^fr,^ 
cahnot  be  the  sAbject  Of  a  moSu^.  There  was  no  ^her  idsta^c^  df  andsbu^^ 
being  directed  to  try  a  niodtu  for  diat  article  alone,  and  sp^dficaRy. '  A  vUftuja^ 
to  be  good,  must  have  existed  immemoriaHy ;  but  red  cloVer  (wbK^h  mtiir  \ik[ 
tfllken  to  be  the  spedes  in  question  here)  had  been  ttnlfotmly  cbiisMl^ed  aa^ 
oiieof  the  grasses  of  modern  introduction.  This  objection  w^  talen  b  ^juniUftl  ^ 
V.  Spilling  (X),  and  ffood  v.  Harrison(t).  That  it  Was  not  ind^enotis,  Watf'; 
proved  by  the  fact  of  the  crop  Exhausting  itself  hi  two  or  three  yettrs.  How«.^ 
ever,  clover,  w)ien  cut  and  reared,  was  hay,  and  would  be  covered  by  a:  Mc&^  I 
for. hay;  and  as  a  day's  math  and  a  cover  are  ditferent  quantities,  two  modiiiaL^' 
wet^  tcfOnd  here,  varying  fai  amount,  and  inconsistent  dne  with  ^he  othetr;  IMr^! 
one  and  the  saime  thin^.  'I 

Martih^  B.  and  Kntght,  c&nfrh^  contended  that  the  present  iipplicaidoa  was 
altb^ther  irregular.    Th0  parties  now  appeared  for  ftiHher  directiOiM  oa  tiltr ' 
ejuit^  reserv^,  and  the  vididity  or  invalidity  of  the  modas  was  not  at  all  iit ' 
questibn*    The  proceeding  shoiiad  be  the  subject  of  a  regular  re«hearhttf,  tAf  ^ 
appeal,  even  if  the  modus  were  bad.    But  it  Was  good;  for  clovei^  exis^d  aflA' ' 
was  known,  and  might  have  been  the  s'lbject  of  ah  agreement  in  diis  dOttiitry;  ! 
before  the  time  or  legal  memory.    Bertie  v.  Btamumi(i),  /SlTditef  v.  BAr- ; 
gan(4).    In  the  former  case,  Lord  Chief  Baron  TtfOM^mexpre^lyiHdd^lt'j 
was  indigenous.    The  goodness  of  the  modoi  was  necessarfly  hnpHedr  11), .  siiii 
establiiihed  by  the  transmission  of  the  question  for  the  debiribn  of  a  jury;  for  the  '| 
late  X^rd  Chief  Baron  wOidd  not  have  directed  an  isaner  ter^oUv  imtocfiteritf*-' 
andnselesa.  ,  i  •  f .  -     f  ;->     ....fn,.,! 

Jervis,  in  reply,  said  that  when  th&  issne  had  b««n  directed,  He^lbld  Sttf^''^ 
that  he  would  bring  the  question  ofyiemvaJRdif^ctfth^'motfuJr^t^^ 

S^ilW  *60 ;  AfO^,  p.  4tiS.  *     .       '(«)  «  Prtrt,  •OSv\fatt,^p-  THi^-  "''''''  ' 

tiMsr,  5aa.aWoid'aDtcr.9aO»^atf9^         (i).4Wood%Ptct^ia^ 


^'"iAitx:/^iiDtiR/L:  G.  B.— r  do -not  tbittk  tlun  r(Mighrt(».dttj^08^o^4i«i89r«c 
tbf»  fmsdit^  ivi^but  looking  iDtotbe  cases?  bnt  it^tflmU'not  4)e  ddbytd.  '  Imm 
^CSufied  that  the  late  Chief  Baron  must' h«Hrolblt  that  iliereniightfaiirebeeii 
mdi  St  HMMfiDT,  or  h^  would  not  have  direeted^iS'  itsne;  • 
'••  Mis  Lordfl^p  deHvered  judgment  tins  day. 
Maif.  nth.      '^AEEXANtoEE,  L,  C.  B.— (Haling  stated  the  facts  «f  the  ciwet)    Ilie«rgaw 
HMnt  is,  that  there  can  be  no  mocbf  forttthe  of  clorer  made  into  hajiihdc^ 
)^eifilent  of  and  diilerent  from  a  moduM  fbr  tithe  o/  hay  geneinllyy  inasmudi  at 
tAOrer  is  a  species  of  produce  kitifodueed  into  this  country  since  l^al  memory^ 
^at'is,  since  the  transportation  of  Riebard  1st  to  die  Holy  Land*    It  wooU 
%ertah^W  plaee  a  record  of  this  court  itva  very  aingtdar  situatibn,  if  that-irar^ 
llone  "^bieh  -  is  sougbtibr  by  tbie  |]kintiff.    Admitting  the  propositioo  sAvw^ 
»iiudi)^4iis^parti  it^would.'not  be  strictly  aikl  pt«opeir)y  ^  nile^if  Liw,  bnt  a  pre« 
^niM^ibd  of'face;  n  eonclutnoft  <6f  law  ftom  a^resumptioD.  of  fbct,  thnt  thertf 
%imek  Jdio  cYbvk/t  in  ^his  oountry  before  the  tinte  of  legal  memory^    Naw'it 
^^t^fai^  tery  bdd  My  act  on  a  eonduftidtti  foimidal  upon  a  mere  pres«aiptiony 
ib  '^i^teieth  of  a  ^^fng  of  A  jury  to  the  ^ntrary.    Because,  when  they:fiaA 
6'M<&?tif 'fbr  cldver,'. they  Ifihd  that  cllere  was  such  a  productioo  inrtbisicouDbyi 
}SfSRrte^  le^  jbemory,  and '  that  'there  i9>silcli  a  custom  .raspecdiigit|  as  thai 
^htdhls^aflt^edk  thi^:sbtt<    Their  attention*  was pardcbhuiy  dioeeted  to  it^ 
liAyy^he^  ernved'  tii^  eonolcKlion' negativing' the  peoposition  admneed  «n  iIhi 
part  of  the  plaSnttff^    Oflfe  or 'oAer  of  these  uvo  filings  must  give  way^.n^Kr 
the^Msiils*'shoulS  neter4ifL^^beendirected,  or  there  can  be  no  such  invariable 
rule  of  law  as  that  contended  for.^  JdoweY£Xi.  I  will  not  get  rid  of  the  applica^ 
tion  on  this  ground ;  but  by  referring  to  authorities.    There  is  a  material  case 
ACS  voH       reported  in  Ajnbler,  and  a&o  m  GwiHim,  and  in  Wood,-  tVood  v.  HarrUon,    In 
that  case,  tha  JaiiH  Was»  Ibv  hay  made  of  clover  of  the  aeoijftd^C^roiiirUi ;  the  occu* 
4r>({!lMol  JIM  A  pifift-ril^tM^'on.ia  ^(l^^^ofmaldng.ibetiiJ^eaof  the  first  crcra  into  hM^ 
}o  Tii-i-y^  9.(1  Y«i  w|o,^6l^,<)oq{|#^uipfd^r{toexcuse  theiAfi^om  psyini^.jJthe.of.pe.second^^ 
'^^  ^1"  '^*"**?  f  iilmk  y^m  ;t^e  fiapuc  between  the  partie&i     "The  argument  pn  the  jpart  of  th^ 
Jfiv  euiq^JViTiib  I{W*iti81^5W>)Aat  the  www&w  was  bad,  being  laid  for  clover;  and  it  was  siip^, 
^t.  3iu  9(i?  ot  llprfepdjily  ApfPpo^Uon  similar  to  that  which  has  Wnurg^I^erefor  tbesamf^l 
y^  ,S! .-)  ,^  \i  iijttvpoiiet.!  And  tlie  case  was.  very  properly  citedin  this  argumenf.     On  thflt! 
.'u'.^ZT-^  '  '  ^  jSwLK)ha|^/itwascomeBded,  that  laying  the  modus  for  clover,  was  merely  a^ 
1.  ^;  ola^  i!  Vj  IWpwfrrtety  of  .'e^iession.     The  Barons  are  reported  to  have  said,  "  thaljhe^ 
r  ^  n. .;):  .>'.  ia  ffiM^u^' ti9t Isid  was  Bot  bad;  for  ijho^gh  clover  was  ofmoderndate  inreapec^ofx 
c    •  '^  no  f^i-r-y  r  teHg.-jBilibiquity,  ye^  aa  it  was  a  species  of>graas,  it  would  have  been  cover (^ 
^y^a>9(ilieraLiiao^«  for  grass  made  into  ha^*     It  ^as  to  be  conisidered  c^l^.fa,^ 
I]  9v:  niistik^  in  .expression,  and  the  modus  ought  to  be  tried/!    But  i(  is  si^ted^^ 
;;  4ia|  the  issue  wass-  at  the  instance  of  Mr.  Baron  Perrqtt^  directed  gcipenil^^ 
'.  fer  l^rase^made  into  hay.     It  is  undoubtedly  -very  fair  in  this  con]Lestatiu,^ii^ 
:'  ttti^:  this  case,  to  say  that  the  question  arose  there^  and  dmt.tbe  paKUa)Ji|r.> 
,,  .   „^nmfe«;Wa$  considered  o^ectionablL    But  even  according  to  this.repojtiotil^j 
t;  ^  j .-  r  r.  V I  OWie,  Ibe  qpeHtion  turned  only  on  the  language  in  which  £he  issue  ought  ^p  ha^o^ 
.'  ;:•:.  ,e  AhneQ.dim^tedi  aiidH  was  very  easy  for  the  court  to  direct  iun  one  way  pr  the^^ 
^qt|ier>.for  the.pul-pQseof  removing  doubt.    But.it  seems,  xbat  there  must, Ipne^ 
'^soQlff  jnaciinvacy  in  the-  statement  in  Ambler;  for  it  appears  to.mei  that  t&e!^ 
alMWtMai^  tokpr4«sijiy  dk^|»d.to  try  the  modus  £ox clover : . andin  ^ooii^j  ^4^.-^;E 
^t|)o issue. e^qpre^ed on  th^ record  isatated  thus:  "whether  it  yvas  the  custom^ 
'otAi  paMish  o(  H^^)pwoFdi»  &c»  for  4ime  immemorial  u^ed,  for  the  tenants  f p^ 
*'ofleitpi^  .bf  lAnds»AA«'at.th^t  own  expense,  to  cut  and  jnakertbeiirst  crop  p^ 
i.c|man^riviip  thereon  natoi^ayABd  great  cocks;  .and  to  render  and.pay  tQ  tbW 
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redfeor^.  ftc^Jbi^lekisnt: or  farmer,  the  tenth  part  or  tithe  of  the.  second  cf^p  ot^ 

ir  u  ;  .V  .'/^^•'^'**  ^o  that,  ultimately,  there  does  not  seem  to  have  been  any  objecuon 
3c-  hUisA^i  o^jtQ  expressing  .the  iBsne  ^n uhat  way.    Tioiqiiestitip  aIlsp4iEefitly>flK>s^,^(fier<ie 


3l      *! 


^nd/^(  .«?d  cut  afid  m^einJto,Tia/,in|  ttg  ^wj^ 
re  does  not  seem  to  have  lieeh  aiiy  oDiection  . 
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with  any  kind  of  gtMS-seed  used  for  theiA^refMe.  <kf:ht^^mi^:§f^iltGMi-\ibfi 
liv9inritenAro^^iigeiii(«»&<3r:0Mred,  in  Ueu  ofititbe  of  gr>8^i>r:b9»^9ir^di 
^d."  F  Tfaefcl:  (h^ ;  ewa  1  aaiusM  ^ei»  4^£»ent ;  «nd  to  ^Wiajb?  ihe  ^fMff  «Mi^ 
4(fetf9Mtfcfi'tMfaickl^  tbi9  ofi«aaioii».  LpvdiClyef  fiarpQ^^Oi^ 

SON  6ay8»  "  That  eTideKMfris.d9lir!iwd^iKiiieiMtatbepi^ive]9yt  of  ti^ 
for  the  hay,  according  to  the  different  qwlity»  and  no  objection  has  betn  itifide 
tfr:«faenilas  ^;v  fiflrttouf^rthe  in)|nrovf  n^^  of  cultivation  of  lifl^by  t^^^in-  ^^^  <  V^^ 
tvDdnctHm<:tifi  Bungr  artifioialgrtoefl  may  b«  inoderU}  yet  ther^  w^e  ^iithttel 
tinie.iiBl%enoaB.giMM^S'and  seedai  fuch^aa  (do(ver  and  some  others,  whi^Mn^ 
l^iiiwiliij  ;iirere  nacd  .in  thoisame  mmwr-  to  iv^fova  tha  ^y".  Xlie  yery ^^ 
Idfidon  inadein  thja  cnto  waa  thereraiiifRXided^ .  Rut  fir#ia 4J)  4^in^Hn»e/MvJ^ 
Ji&w&bcen  aUb  to  make  among^^QuitWRaiSt  m^  <ix)d<^u^e^  99tf^P^!if9 .1^ 
«hivcK'  ivjoidigenouB  to  this  i:6illitry^*  I  aUo»dd  bigi  veotyt^bd,  t(^iay)qi4v)e%YWg 
EBfythiiig  iQaobusrate  oa,tliei«oor^^j(h0i9)W^»if 

htrtil  lUnk'  that-tksve.  is  .up  .8oUd^gto«lAdt£)«  ^fi\9i^^(»^^viiimf^mS9 
takenii  The  result  of  tbe-  trial  ahem  Al^t  lb#.  f;w>  4)€f»)iHpdMi^  it^kgeAjt^l^ 
the  j^am^vsve  diflfereo** ,  ladbnil  tb«tidoV#ir  gva^f^.woiil^  ^  ^^Y^f^l^fiM? 
Mttr,miadmf\wnQk  aa  that  whkb.eKiBi»;faefej-  buA  i\  4€K^:«^  ioljlo^  fi^ns^j^itfl 
t^vif^tbctie  ivas  luob  a.pitodttctionjftjibit ci^tQ^tl^^a^cl^y^rii /cfQ^ 
tilde  of  legal  meBpory^  tbere  mi^i,M%  be.4  ^s^tify^u^ia  ^e^jpepti;^  (^9^ 
5he,.jufcy3lBni6  f^ftm^hm^: ik9iifiPtiilwi^S^9k1^  Tikjei; JVfPWJlWl 

Biianraoa«eE;to^jiU;die  riigeetionfl Against  tJbft  «U6t«^^  J(  9a^•eJp^r^i^  fio  4of4l 
nqicatinipiCy  aadi^  irfeel  that  I  owg&  tto:V«ake  Hr^^^^c^  ^ccnrfti^  ui  i^o  « .   ,,>(t 

'^■•"    '      •   "■     •       '       T^    '•'i.\r;'   '■    *    ^.^^'-  ■  *^'  "^  ••'■    ■  Mj  .-•-.•..  rt)  noij 


^'pHS  '(amended)  bill  stated  the  decree  ri),  tnade  <yi\  Ihe^^#i%rftil4^  A  Mil  fbrtldiea 
*  •  1 545,  in  pursuance  of  the  act  of  parliatnent,  ibr'tftlies  iA-  ]^«dl||^,'>%  bjc  the  rector  of 
Which  it  was  decreed  that  the  inhabitants  of  London  rtiotild  piiy^ti«J«  4iliit  5J^^^' 
t^l%  at  fihe  rate  of  Sts.  dcf.  in  the  pound.     That  the  t>!aintiff  aa'recf^,iii#M(9  ^ec/ee  pamient 
pi^esent^  Sx/previously  to  March,  ld2]$,  of  the  parish  and  parish  eKiutll'^  to  the  lut  87 
ft.Ofeive,  Hart  Street,  in  the  said  city,  had  ever  since  beM,  and  thtti  imi  ^' ?*c.  It,  hj 
ewitled  to  receire  ihe  tithes  from  the  inhaTiitants,  and  oceupierft«tf'  UdUsiiM}  J^^^^j^*5e. 
6t.  within  the  smd  parish,  at  aiid  afber  the  rate  expressed  jn  ther  ittdd.dMtttfi  creed  in  London 
It  snggested  petences  that  the  decree  was  not  duly  made,  or  if'iiiad^-'>iMai  at  2«.  Oil.  in  the 
nfot    enrolled  m  Chancery  pursuant  to  the  statute,  by  authority  ^  ^nVMi  p«ind«n  rente » 
i^* was  made ;  wHfeas,  plaintiff  siibinitted,-  fliat  no  enmlment  was  neemsistjf  J^Jj Sde!^ 
fine  giiiBig'it''ei9ect,  but  charged  .that  the  decree  was  duly  made  dhd  entvlUcte  ^  j^  binding^ 
The  im  also  charged,  ihat  in  case  the  said  decree  should  be  deemtd  not'tif  it  charged,  that' 
b«1)itid{ng  upon  the  inhabitants  of  the  said  paHsh,  plaintiff  was  entitkid  tsji^apreTbusde- 
*feim  tithes  or  dues,  of  payments  in  *e  nature  a(,  or  m  lieu  of  tithes,  aeeord^J  ^  "^**585 
ing  to  the  aforesaid  rate,  or  according  to.some  such,  at  the  like  rate;  Ibr  t^ii^'and  MnufiAned' 
pi'^viotisly  to  the  niaking  of  that  decree,  the  mhabitaDts  of  Londoiif  and  tbir  by  an  act  of  S7 
^'6tor8  and  ^cars  of  the  serera!  parishes  iheretn,  came  to  aa  agrcenxnttiP  •&•  8,  a|ipointing 
^d  to  sddi  order  or  decree,  touching  the  tiihes,  frc,  to  be  p*td  wilhinll^^Jfi'^r  ^^' 
aa'shoUd  be  made  ^y  ihe  Areht)ishop  of  Canterbury  and  the  LottlChuMfll^^'^lS^^I^ 
Ibr,  for  the  fmie  being,  wtAi  such'  others  of  the  privy  coimeil  aa  should  beliMd^dfering  days,  in 
ubdn  by  his  late  'mjesty  K.  H.  ()th;  thereupon  the  said  AfcMMhop^aod-'iieuoftithetand 


LoW  Chancellor,  i^ith  others  of  flie  privy  council  appo/inted,  Mef  J*ed  thii'e*>'*J«n«  ^ 
aihoriht  of  tie  thhes,  fei  at  =the  rate  of  3r».  l^Ain  th*p€«i<idiaildrM'tof|bwoJ^*^^ 
6ttentii  days;  Vhich  decree  was  coiiAmied  by  t  cerfifiii'  act  4)f '^pafliitniemioiiQ^  i„  ^^^^  q^. 
piksedmfte  27tJi  Hcn.-e.  (;?);  and  the'inhabitautsof  Londot),  ftc^wereidiftTtherof  the  taid 
tMed  by  the 'said  act  to  paV  tithes,  atccofding  f^  the  t^iiMM0#  ilMr^t-.iwr»inJf<««  ^«w 

'^s  "(1)  .'P6^S)»Wch,«fttBeM«t  ftrA:8,c^fl  -^    •  -'(f)  MA  S^it.tlH.^^t,jx3  OJthe^ttf  traa 

«Bliftiaf%'aS^'tti^g^'^d(n)M<nnllotik^ti^  4rbich  the  rector 

fa^miMmMag  iMH^^-idMAniam  aiii;i4d8dfln;nAilili|ed-MO9difg40l^ ft«tf  irlAcbtwranttd  to8e.9dL 
In  the  pound,  and  upwards.    A  demurrer  for  multifiuriousnepi  waa  overroied. 


Uotea  cteM^^uiiabMiriitiine  as  wy  oUiit  ot^  <if  II^^Miiiltf b^iddaiMF' 

Hab  OB  Older  «rl«r'W«  tntti^  relithtg;  to  tbe  MM 'titMft,'  fti^t^  iRMMt«K»i? 
tai&iaStr  Ihm.  6,  ttnleM  the  s&id  decree  49ffe4th  Febraei^)  I#4i;,  ioitd't^  edd"^ 
aelofld?  H:  8;  >^tesy aBdi^  eedk  aa  ordermid  lirv^^  wh«r«fi»re;  vtieM^  kW  V 
deer^  k  lb  ierte;  tl)^  pimaue  decree^  BMcte  iii  tlii^  J^&t  %4454  ieadtt  mfordirV 
and  effect. 

iThstmesmbxtmeti^iket  ot  the  laid  dufOMei  t^efee  kxtidfeg,  j^ntiff  wdid^ 
tdn  be  entitled  to  receive  tithes  according  to  the  aforeMid  rate,  ^r  adeotdltig' 
to  flome  Bttch  rate;  for  that  from  tioMr  iimneinoriid  pi^lfei$dteg  the  iS7  Heix.S^ 
dirr«6ttr  of' the  iBsWiBr  the  tiiM  behiff^  had  bMi  by  iiiriart  laijUglTkAd 
custom/ entitled^  to  taceive,  and  had  reeeitisd  from  the  ittbabitahtg,  esMattf 
diite:and»<>bUtf  (ailf  «lpaDr.eertdA  dayi  edied  «ffel^  imdi  duMi  aU. 

oblations,  whidi  were  calculated  aceording  te  tbe  jekAy  teati  or  valdi  bj"  cft^ 
yeaTilMdibliciiB^iiidteotteupatf^of  attch  uAiiitt^Mim*mM^ 
to  the  sum  of  2#.  9d.  in  the  pounds  and  upwards;  and  uiat  tk#  aald'8Uttl1^' 
f  AeOEIoimtj^edltoOAdviBtlebal,  wm^  the^aiwdgof  ^Stt'axt^ 
AeOtMiBmit^ nA  Ulieidecfee^ff  1^)9^. jfaj^we  ta  the  imm)   Thit'lM'pttfi&^ 
anaMHrotiabdii|Hlym^ti»^f)tte<iaiheadtife  iiroifl  tbeift  defeMvmi  mt  ^AbAHj^iW  oP"^ 
kie^iaB^aikdjii^taiteawilin^  '^  ^'-^ 

ihewed  that  the  bill  was  eshibited  against  him  for  several  distinct •liiatteri'ali^ 
thi^gs^ialaimed^iaiiderdifiEinrit  tidbs,  vi4ii<dv  WiMi^'inBMmstfefifivtllii  da<^  btlittf; 
ansbiUat^itf didnbt^qptepltyttfafe  saM  |4U«ft  wbfeh  of  %ilsiii Mes  eompkSittai ' 
inMded^  to  scoeeodL  againilraiisfeiidant,  -  and  1»jr  reason  «6eKeof  tlie  fAett^tig^-  - 
evUstiee^aaor  pibcGedkgv mAe,^pi0ffUM0( iht%^A "silk  woi]f!dibei[$0M^m«-  ; 
n^>a8SaKily 'proiik^i/ktoieate,^^ W  onftel^n;  and  defendant,'  if  ftetflMDd  be  ' 
ootopsBed;  t»  answ^v  and^eiiteii  itito  'evidence  vc^etippiM  bls^e^eiit  delbnces,   | 
wcoiUiNrjbudiOiiumeoesaBsjf  expenee^  >ebiit>ai>y  to  the  odiMutf«pMi(^ee'4Df  ^  ' 

AaimAa,XXi  S^  utf iei^dficmf ki^,  and  Koi^  fo»  tbe  demiirr^.    The  tyfll  does  nirt  ' 
itafeSLiHagrispeaifiv demand  feandal  upon  anyaingle  tide;  but  alleges  three flBf^"  ' 
feflBntlmadfB  .and  amouptifi  of  payntient,  grounded  upon  three  custiact  tit^  ;' 
Ailovdng  cne.daim  and  title  to  he  g4od,  the  tw&  odiere  must  be  rbH.    A"^' 
dis^BOt  perti^idar  ^daim  ought  to  have  been  set  fbrth,  with  whidi  the  d^fenff^ 
ant  might  grapple.    The  ehim  is  uncertain  Ott  the  face  of  it»  and  does  not  adf    ' 
mitfof  a«d&iDoi  answesw    The  court  ought  to  insbt,  in  tbe  iii^  instance^  xn^ 
the  plaintiff's  making  a  proper  selection  of  ground  on  which  to  vest  fais  caaf^' 
and  pitoteot  die  defittimant  from  the  idiaeoessariiy  tedious  and  ejcpeneive  ilt}|^  * 
tioof  to  which  the  UU,  in  its  present  shape,  must  lead.    It  was  the  duty  of  Ike  : 
plsjiidfftohave  iaquired,  and  aadsfied  himself  of  bis  vights^  and'th^  niiCs  -^ 
aniintelligible  demand.    The  same  plea  would  not  h<^4toa]l  thoife^'cIaiMlr^  f 
AUdic  writen  on  pleading  H^eat  uncertainty  as  a  good  ground  of  d^aietieiy  -^ 
In  <CSooper'«  Equity  Pleadli^(l),  it  is  laid  down,  that  <<if  a  bfll  ^fcoes  aotataaa'  'f 
a  casewitli  sufficient  eertatnty,  the  defendant  may  demurs'^    Th!e  same  maj^  * 
be  said  of  a  multifdicity  of  qiiestiona»  vnder  the  pretence  of  one  ^t.     ^orH^  "^[^ 
9mTi*  Hogg^ii).  Ward  v.  The  Duke  oi Northtmberbrnd  and  the  Barlo^iKe>    ' 
Mtisf  (5),  K^fUmgton  v.  White  (4)^  The  Aitomey^Gtnerat  -v.  tlie  C&rpori^^ .  ^ 
Hon  of  Cai-marthen  (5).    r6aABAtf,B. — ^The  answer  would  ^ftecdy  sW>'^'^ 
plify  the  matter.}    The  defendant  can  give  no  answer  to  im  akei^natm  ehmtt^  ^' 
the  plaiatiff  can  sisnd  but  upon  one  right^  and  tberefilre  the^fendant  cioi  be^^'^ 
bound  to  make  but  one  answer,    [AisiEANDBit,  L.  C.  B.-^lf  you  are  righ^'^^ 
wouldl  it  not  follow,  tliat  the  rector  migh^  on  the  same  day,  file  thre^  ievixiil  ^ 
bills  against  the  same  defendant?!    Then  the  defendant  Would  be  ^ustified^' 
sayina  thaifctsro'iif  die  bills  were  quite  mm^ceMAtff  i^j  in  soliciting  the  ^dit. 
to  obbge  faini  to  ele^  that  upon  which  be  would  proceed.    The  statif^'parf  ^  ^^ 
t|^,hil£iaeDnfiaedtO;^the4eered  made  in  pursuance' of  the  ST  Hen.^j  tt^v^  '  ? 
lidUtgrtidf 'wfai(:b  d^pei^  on  its  enrolmeint,  a  &i^  .as  yet  dou]l)tfttl;  and  tbe 

<l)  Fi^a  141.  (a)  a  ▼•«.  inti,  8tl.  (3)  t  Aott  468. 

(«)  a  Mm,  tea.  <a)  coop.  ao. 
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fiwirQ^fht'bttli«^eBM  ttie  fhiotiff  from  pleftdiiig  ^vfaBtdeamlsMib  ^•Sirf;  itaBI 
it  War  lup>e9f^  tueard  ii^  n  Court  t>f 'Eqvity  prdnwoaal  i.;dtfnn^rt»ii  tM)  ownr.i 
<^l9«r£U)g  pvt  i^Ca  UU;  tftord  Chief  Baron.— Did  yam  «v«r  knir  of  adMBegi' 
foonded  upqn,tk«lrdiB.dimd9iEi?]  Tbere  never  has  ^Mn  aa.foal&Me  o£ibe: 
pUiatiff  bang  obliged  W  pray  a'd^^wee  on  the  obaiging  part  of  a  Jiili: .  Ohtod^f 
ing  y;  Hmnr{l\  East,  Indid  Con^^tny  v.  ihndhMHi  (ii)»  GMtnoM^hjrirjl 
CUmion^S). 

'Marti%  H,  cMHriU — Thia  d^n«rr«r  la  novel;  it  lofa  not  been  Mtted  of 
what  nature  it  is. 

i£'o«.-^It  is  IB  the  nature  0fmid(tfarioiiMiM»»» 

^Mariin^H. — ^Lprd  Rsj>9ai>4PUB'lB  obartfvaiiona  bniilalGftriauailen  'apfAy  ttti 
the  case,  o^  swelling  the  pleadiogd  with  diaftintt  oiaiinaagBinab  aevtarai  ^detedn* 
an^a  (4)..  '^^^  chaiging  pgirtf  of  th^  Inll  are  uiled  to  confinpa  tbe>  title  (itaisd  m : 
tfa^  stating  parti  and  itfepeffeeilx-<^iisiilleDi  with  it^  7  ■'.  i! ;',..-.  \?^. . 

f Xl)e court  intiipaled  t|ia| it YMuiiaoQ^^sry iat  tha fltonM. Jon Ab MUln 
paoceed^farther.  ^   ^  ,-  : -  :  i.     *..  .        r.':  .».  .:j'*  .  ;>.  'to  ;:i:  ^.  o;L'  lj 

nw^^fi^cfii^a^f    I  e^tWnJf  ^av^r  in  w^iift ^]^«^*'^B^'^  ^">*  V^iddnfi^l. 
r^^.^uk.^i^  ground*  .GeAeraliyi  biOs^  daRiumA'totifor^aqiulttfiviaiMieM 
Iiave  been  bills  filed  by  one  plaintiff  4gai«ft  a>gcei»t  sntesber  ^MStMaXf^JSai  z 
diatifKl^  mmxmf  f^  ^  Ave*  ot  Ibttr  pbdiatiff^/daimi^  difiBreiibflliingk  igaiiiit 
oni^ defendant. «"    •. '.  /  f-  <;•  .'::.^  -  •  •■-.':   ..• ,  jw.-..r'j 

TlMB^bill  is  pot  one  ^f.eitber  dflMvipModi'  .  Jlja  ohiigjRiian^audsefl'A  cblnifls ' ' 
rector  to  dthesi  ko  taui  a  tonimd»-kwiKitUtir  Tb&.tegiBk|tiireiiaTe(  by  Mtima 
acta  of  pailiaoeqt,  r^^tlafod  at  dUTerent  timisa  .^tl^ia  toiff^eovr  ^drnftteii 
parishioQan^  'pepphiips  in  comsHitatHin  of  -aiUm  dlaeattr.whiflb-iuf  iteaentitUdvti 
b3E  the  oommoa  Hw.  It  ia  Aq  aame  rigb(»  to  Ibmbt  ^stabliriied.  :b|r  «|ie  ioist  oo&ri 
di|^i:€nt  ways.  If  a  denunrrier  wmild  lie  to^4iMh:a  UlLaB  diia^X  diink  ibiMsfq^oo 
lic^  \i7e1lt  pany  casea^of  die  swie  jKUid»  wheiB'bi^<axeaQaiBBiot]jr'lpisB]igl«^v/ 

This  ground  of  multifariousness  fails,  because  this  is  the  most  convenidMboo 
an^.Jeast  |g3cpenaiveinode  whiok  th0  plaintiff  could  biive^ckoBfe^  t^  t^t,Us.«ttftd^ 
Atr.f^ujtyj  if  A  plaintiff  has*  one  k>r  ether  ^raeiFeval  bhdma  ott'adeffiidarir'e 
vrtidkBjte  U^,he  mado  out  by  difiarein  mmKo)  be  toay  pufriiis'eaae^  varitiav^l 
ways.  'Xhat  <fti^  defendant  baa  done^  aatd  he  has  dbne  U'in^tfad  moat  oonveii  ^ 
nie|i|.waj.  tt  ia  therefore  quile  dear,  ftbat  it  ^fvoitld'  be  dntdvy  ioefwrfh 
ooqrae  of  proceeding  to  allow  diis  demufrer«  .,  ^'*^^ 

Qaij^Aic,  B«-^  liin  of  the  same  optnioa.  This  ciise  ia  not  afltected lijr  tiia^:  1 
cases  which  haxre -been  alluded  to.  '« 

If  41  person  comes  to  a  Court  of  Equity,  be  mst  state  his  titl6  ekailir^  liere  .'.* 
the  veotor  dearly  and  aimply  afiites  his  right  aa  rector.  In  London,  ^e  am  • 
be.poyabte  only- in.  refrpeet  of  the  occupalabn  of  messUagei  or  konses';  bctt  r 
where  (faere  la  en  oocupation»  th6re  must  be  some  mode  Si  payment*  What  > 
ia  die  situation,  df  the  rector?  He  sftys»  ^I  aa  rector,  am  eiitided  to  soke  ' 
papoento^tith^,  either  by  common  law,  dr  immemorial  usage,  or  by  aomeini^  I 
terfention  of  the  legislature^  or  some  decree  authorised  by  it,  or  somecnstom  c 
by  .which  my-.c<Hnmen*4aw-rigIit  h^  been  modified.  Upon  sonie  or  other  of  f 
these  grounds  I  desire  an  aecount.  I  apprise  you  of  aU  the  claims  I  can  aet*  >i 
up,,  jind  the  deeision  of  the  court  witt  se<Jure  trie  whatever  light  I  am  ^itfed:^  ^  s 
to.*J!p,  In  all  tbis^  ,th<re  doea  not  appear  to  be  any  diversity  of  right. .  It^seema  - 
to  np,,  not  only  theft  the  bill  is  not  demurrable,  but  that  it  ftirl^,  and  with  aa 
litt^  expense  as  pow^iblci  means  to  bring  forward  the  real  question  betweeir- :. 
the  ra^r^UEid  the  iiarighiottew  and  tharaore  I  think,  that  thai  demurrer  asigfat'  fi 
to  (e-oyer-culed.  :      7   • .     »» 

^jtmtow, B.«-*cDncuvred.  *  ■  ..  .   ^»      -'.i 

iffffififiQ^,  &«*r-I.ain  of  the  aaiqoopiaJPO*  Tbia  daini#  I.tqpforafaend^is  not  i.^ 
to  l{a  auiHported  4|t  common  law.  •  It>  is  mkf  ii  i;omaioflirTlawtTig^t^  andimtiabidd*'  oj 
f0o^^}a^ifSf^iat^gm^^:ttKr  XWi  ratter  :pMti>4HiieaaeptiyDi4:9ri 

erf}  Iv.'    ,..,"'.  .:   '■>  r  ^-  *     r  -.  ,.        •.-.Mr:,  00  .'a:.::^   •!,»'»fi^'*4aspiL»l 

(t^a-rYern.  180.  (2)  1  Yes.  jun.  287.  (3)  1  Mer.  71.     IJ.  ft  W.  1. 

(M  y^  h'  f^<^^  '''''  ^*  ^-  ^^^'  }^'^'  ^4«^  :  Cooper*!  Ch.  PL  1M«     *  >  -j 


TITHB  CASfiA, 

<a  w.eiitttfed  to  9o,muh  m  the  jmnd  fer  tidi«%  by  fcreerf»'fliPHj>»i<lii 
m  «n  act  of  pariianieDt.  But  if  there  be  any  diffiful^  k^  e^S^iiW  "9 
gImiii,  in  eoDsequeaoe  ef  that  decree  not  beinf  emroBedi  lime  i$  ii^^nM^  eta^ 
tute  which  gives  me  a  title.  And  if  that  ttatule  fiuis  nie»  then,  ifiaeiitdi  m  ia 
all  time  anterior  to  thefuetactfNMaing,  thei«  wi»acufiomof  payiag-^iactMr 
by  4ae9  and  oUationa  at  the  8a|i^.  rate ;  I  require  to  be  paid  accordiag  to  that 
ancient  usage.  And  so  qudcunque  vid  daCd^  I  have  a  right  to  demand  a  etrtiria 
■um  for  tithes;  how  much  will  depend  on  the  e^nclusion  to  which  the  eewt 
w31  cproe  respecting  my  actu^  ground  of  demand/*  All  the  bills  to  wbiqb 
demurrers  have  been  allowed  for  multifariousnessy  have  betea  ofa'diffioreat 
kind  from  this.  This  a^ypears  to  me  substantially  to  state  one  r^t,  upon  aae 
subject-matter-^the  same  demand  made  by  the  same  individual* 

Demurrer  ovemdei* 
PepySt  Spencey  and  Fwfih^  D.  were  with  Martiu  in  sij^^port  of  the  bill* 


IBftS. 

IhM.  E.  6  Oeo«  4.  1824.    Scam 

^uJSTut'  /Folley  V.  BroftnhitL    [I  MHTleland;  517J 

Where  « rectory  ^T^HE  plaintiffs,  as  lessees  under  the  late  Bishop  of  Chestec*  oi  tba  Jiectflmaf 
wail  granted  by  X  Mottram,  othei;wise  Motteram^  in  Longdgad«le>  iv^  the^^ualf  aCdhaMif 
mT^wUhli-  F^y^  an  account  by 'this  bill,  which  was  filed  in  1817  (among  .agf  nail  virttaw 
€eiioe'  to  appro-  9^  ^^  same  description)  against  the  defendants,  who  occupied  lasM^  ip  iJbe 
priate  on  con-  township  of  Longdeo,  Otherwise  Timtwistle,  in  t^t  Tectvayy  of  the  tithii#faB 
dition  of  endow-  com,  grain,  hay,  clover,  and  other  grassftf,  pntntnns,  tumijis.  pnWriiptf,  and 
faig  a  Tiear,  and  jipgtiQent  of  barren  cattle,  in  eacli  of  the  years  from.l$lS.(o  18]i7»,both  in- 
etiSa^hen-  elusive;  .and  likewise  of  the  tithes  of  milk,  calvc|i,:and  foms.  P<bwr:ii*riria> 
dowedthrou^  during  the  years  1816  and  1817;  but  they  gprr  nntim  nf  .ibqaAwiiac  fhotr 
all  time  rabse-    claim  to  some  of  those  demanded  during  the  last  two  y^ars  pr^niapa  :tQ  4ka 

cndoimmtpitH  .  ^^  ^  defendants*  nineteen  in  number  (exe^t  o^e^  who  dijiclaiin^  Jmkm 
4ttctd,  did  not  had  titheable  matters,  and  against  whom  the  bil)  waa  di^nuased  4fi|h  mMl> 
punroe  the  term*  hy  their  joint  and  several  answer,  alleged  the  existenc^of  a  pciDrtieaa^.^  ijlja 
^^m^^ht^  rectory  from  a  former  Bishop  of  Chester,  to  a  person  under  jthata  tbaplaMft 
nefiTa^aUy'  ^^  ^^'  9^^>  ^^^  the  lives  of  three  persons,  some,  or  one  of  whoi|i.frss9^^ 
enjoyed  by  the  ^as  still  living.  Th^  severally  admitted  occupation  of  various  &nmb  ffWah 
vicar  did  not  they  "believed  to  be  ancient  &nns  (though,  in  many  i^stanoe^,  ^yifl|gind#- 
*PP^*^>^^^  tached  and  separate  parcels,)  and  lands  in  the  township,  .which  th^  j^wfit4) 
^^"^^j^^^  9!Dd  they  pleaded  twenty-three  distinct  and  different  uirm  tmubmSf  as  pajcatja 
in  conformity  '-^t  Easter  in  each  year,  or  as  soon  after  as  lawfully  demanded,  by  tb!^  omi- 
with  thecon^-  pi^r  or  occupiers  for  the  time  being  of  the  s^  ancient  EarmB  reapaotiir^^  to 
thmsof  theori-  or  for  the  use  of  the  rector  or  rectors  for  the  time  being  of  the-aaid  pari9^#f 
Md  thaUtlbad  ]^^^^^^»  ^^  ^^  ^^^'  lessee  or  lessees,  farmer  or  farmers,  for  and  JAvJiettawi 
been  loat  by  1^  ^^^U  satisfaction  of  all  the  tithes  of  corn  and  grain,  hi^,  cloiF^,,^aiid.9Ailir 
time,  or  aod-  gr^ses  made  into  hay,  arising,  had*  and. taken  upon  such  ancient  wiaMlii 
^^^  in  lieu  and  fuU  satisfaction  of  all  the  tithe  of  agistment  of  all  barren  imd-mva* 

M  be  mmtod  ^^^^  cattle  whatsoever,  agisted  theieon,  and  also  in  lieu  and  full  jtatM^iMiw 
to  try  farm  am-  of  all  small  prsedial  titliea  produced  upon,  or  by,  ai|d  had  9fid  ulfmJffVfkiA/^ 

*««onthe  .      -^  tiiA 

looie  and  general  testimony  of  a  singlewitneas. 


A  defendant  cannot  plead  a  payment  as  a  modiu,  and  afterwards  insbt  npoa  the  same  payment  as  a  oo    .  .  _ . 
tequiiing  six  months  to  determine  it.  "'    '^  '" 

An  original  andent book,  eoatalok^  amoagtt  Mhierasaara  csaoendng  a  pAthmhs aas^  dMmaiy^nf 
dowment  of  a  vicarage  by  a  former  bishop,  to  whom  the  rectory  was  granted  by  the  crowa,  .wWi  IWM 
pKopriate,  and  coming  irom  the  registry  of  the  diocesoi  is  oideace  pf  the.eiidow^moQt^.  9utr^g;tel||  awj  «f 
the  entry  is  net  admissible.  .      « 

Depositions  of  a  defendant,  who  wt  up  a  ftirm  modus,  allowed  to  be  read  de  Une  eue,'\n  fevmff  ef  ^ 
tats,  who  set  up  other  farm  aiiifaMi,  •    *^ 

In  proving  a  farm  modm  a  defendant  is  bpaai^  fifit  la  pWM  dladMly  that  the  ftna«(M«^«asiapa|aM 
then  to  shew  the  particuUr  payment  in  respect  of  that  ancient  ferm.  \>  ^ 

There  being  but  qne  witness  in  support  of  a  ferm  modti4f  b  no  o\)jection  to  an  Issue  in  point  of  lair^  miffideA 

lb  witness  be nqcootrelticted.  .      •      :       /     -.^  .o  ;.^r    '  -ij; 


f, 


v.* 


ttfbAt  l^'aii^^iMjAA  or  orehivii,  6ein]n^  part  of  inch  ahdent  fthns."  '  '    ''^  -  ">         w^ley 
'-"^Thc^  ii&f  ii|>  fMiclr  ModiMf*  in  lien  of  the  tiftes  of  all  fiiiTt,  gatdet^-stuff,  aiid      *t  ..fhn 
oA^'tMiiBiAl^'iamtta'd' taken Ihnii  ptrdenk  and  orchards^  and  in  respect  x>fcet-  Kjjff^^^^^^ 
^  lim'dtlie^  products:  TheyadnHtted  that  they  had;  in  these^mral  years  from  the 
'  Ist  7atti]ary,  18 If,  had,  and  taken  upon,  and  from  their  respective  farms  or 
'^knAit  tlirers  qumtities  of  the  several  tttheable  matters  and  things  in  the  bill 
'  tn^tioiied,  or  me  greater  pArt  thereof,  bat  had  not  set  forth  an  account  thereof, 
-on  acdoont  of  the  expense,  and  for  the  reasons  therein  mentioned.    They  said, 
"^'tltat  bong  ignorant  of  the  objections  to  lile  title  bf  the  plaintiff,  an^  believing 
-'ttef  ^ftey.  bad  a  good  tide  to  the  k^ectdry,  sAd  to  th^  tithes  and  moduses  betond^^- 
hut  to  it,  they  had  respeeliveiy  duly  a«MiOun^  for,  and  paid  to  their  agents 
fiiPfhetime  behig,  such,  a(nd  so  many  of  the  said  moduses  and  customary  j)ay- 
laents  as  had  b(!&ti|e'due^  payable 'fr0m'  them  respeeti^ely,  ever  silxce  the 
Ist  Jaoaary,  18112,  except  such ^  them  as  became  due  ju  tlie  years  1817  and 
181 89  in  which  they  had  not  beeoTdemandtecl.   And  they  alleged  that  tlie  plain-  •  '•  '\ 

tifi  had  not  at  any  time  -gifen  tJlifjn, 'ortanjF  oT  theni»  due  notice  to  determine 
the  said  annual  payments,  or- any  of  them;  and  tlierefore  subf^itted  that  if  the    ^  ^ 

court  'Aould  be  of  opinion,  ^*tnat  such  several  annual  payments,  o^My.  .of 
'''JflWIii,  ia>8iioe,«-'Cflr  is^ot  good  land  valid  ftwdMeg^  or  a  go<Ml  and  validrno^^,  ' "'  ^ 

th«i  siM  psymentsare  good  and  valid  as  annual  compositions/  and  have  ".'*, 

been  dirly  detennined  by  )plaintiA  before  tlie  filing  of  the  bill  in  this  cause,     .       •    >  c 

H  any  tnne  sin^/'  > 

«     I^Oftm,  It,,  Ck&ke,  AT;  O.,  }kn6'Soleier,  for  the  plaintrfit.  ' 

'i'\<#f«f,  jPttr*#r,  r.,  and'iyp^nce,  for  Ihedefendartts;   '  'J 

••'  In  proof  of  the  plaintiffs^  title,  the  admissions  of  occupation,  receipt  of  tithe-  » 

4Mi» tfurttcrtj  ftid  tion-payment  of  tithes  in  kind,  were  read  from  the  answer.  ..•••« 

'^  dotumcat  was  tiien  produced,  consisting  of  extracts  from  the  "patent  roll  df  ' 
^ikeW  Hen* '8,  dated  January  8th,  1547,  containing  a  grant  of  the  advowsOn  - ',,,..      '  ,V  '! 
of  this  rectory  (and  others),  from  the  crown  to  the  Bishop  of  Chester,  with  "a    : .    .../.,.    i* 
Ultlilt  4^  appropriate  whi^  the  chturch  should  become  vacant,  followed  by  a     <  •  • '  ^ 

^^lie  of  actual  appropriation  upon  that  event;  and  a  difection  to  endow  a  vi-  '  "  '  -y 
"^ttirdgeY  the  last  in  the  terms  foilowrng,  according  to  the  translation:  "And  „'  "  "'  '  '[ 
''%Mivl»o¥er,  we  will  that  the  aforesaid  Bishop  6f  Chester,  and  *his 'successors,  .  ^  .  .  ..I 
*1lpOn  the  appropriittfon  of  the  said  churches,  and  each  of  them,  do  endow  each  .  • '  •-« 
<VH»M*  of  each  church  with  a  fit,  convenient,  and  reasonable  pension,  for  the  food    ' '  "* 

Wd 'Support  of  the  same  vicar  ai^d  his  successors,  and  for  all  otlier  burthens 
tnd  expenses  incumbent  npon  the  same  vicar,  to  be  supported  and  maintained,  ..,,., 
'^lo  fAVf  the  aforesaid  vicar  of  the  said  church  of  Motteram,  with  an  annual  pen- 
MiB*roTportion  of  181.  6j.  8rf.**    The  instrument  went  on  to  provide,  that  the  ^ 

''^irfiop  ftfid  his  successors,  in  making  the  appropriations,  should  provide  a  At  ^  \ 

'Wmitiskft  (**dcmum  hdnestam^*),  which  should  be  to  the  vicars  and  their  succes-     '  , 

^iV^i;'  and  that  ihe  vicars  should  be  eitempt  from  tenths  and  first-fruits.     An    1      -      ■   ^ 
'iMce'  ^^pf  ^f  the  enrolment,  or  entry  'of  the  endowment  of  the  vicarage  of  / 
fiffoctfrfltei  beartnjg  date  the  20th  July,  1547,  in  a  book  made  in  the  time  of  / 
(WMes  lit,  remaining  of  record  in  the  registry  of  the  Bishop  of  Chester,  i 
*MIM  **' Bishop  Bridgman's  Leiger,*'  was  next  tendered  in  evidence ;  but  it  j 
?|i%s%ib)ecfed,  tltftt  the  original  itself  could  not  be  evidence,  being  an  entry  for  —  "  *    ' 

^ite  benefit  of  the  bishop;  whereas  this  was  but  a  copy.     It  was  answered,  '  '.  < 

^e  endowments  91  vicarages  had  been,  in  many  instances,  entered  in/ ^  ',       ,  .- 
is',  and  those  boolLs'liad  been  always  admitted  as  evidence  in  this  court*  .  ,   .  -« 

^  Mt0  B^Qammow  paidf  tbat  tb#  ciUryoreatedaiehaige- agMiist  the  bishop 

-ttd'haowiccessofs.  •'  ^'^ ^  ■  '   > 

^'"Mr,  B.  Gu^AM  said,  he  had  alwsfyd  understood  1)66ks  of  this  nature  to  Ijie     ,         -,   .? 
s^yal^^ "^dpn/w ;  i|n4rpferred  totlije^jg^pf  ^(i;^/T. JS{<j^^(^((«.(L),'wh^^ «. 
boo£  2bund  in  the  custody  of  the  Marquis  of  Bath,  who  waa^proved  to  haive 


} 


t^liiil  miiiy  gf  thr  rinnrdn  tinirf  \y  ihrrtnuTTptrrj -f^l^trttntfTiTY-   rnnYntVifTTr     '  '  /' ''\  ^ 
comes  of  different  writings  of  different  klftds,  *td  aplat^aririVtollav^fcbme  or^^       ^  ITJ.T" 

^^  ^dtmm  depife^or ffiei  ^m^dt^  ^^<^a:  ^'i^m^^^  :r.:;  l- 

(t)  BuOen  t.  Michel;  Ant$,  p.  757. 

VOL.  n.  4  b  the 


^  ^*  .  TITHE  CASES. 

1 824*        the  endowment  of  a  vicaraffe,  though  the  particular  documept  was  a  oopy»  and 
^^^^^"^        not  the  original  deed.        »  »  ^ 

Tir.owNHiLL.  ^'«  S-  HuLLocK. — "I  think  that  case  was  rightly  decided^  tliou^  it  cer- 
tainly went  to  the  extremest  verge,  as  I  should  conceive,  onegilH3iatF  evi- 
dehce^Turflie  ground" was, Thai Tf  was  traced  to  individuals  interested  in  the 
suhject-niatter  of  that  entry.  But  the  original  book  is  not  here;  the  court 
have  no  means  of  seeing  what  it  is.  In  all  the  cases  where  I  have  seen  evi- 
dence of  this  kind  tendered,  the  book  is  produced  and  examined  by  the  judge, 
to  see  whether  it  is  that  sort  of  document  it  is  stated  to  be.  Supposing  this 
was  a  case  at  Nisi  Prius^  and  this  extract  was  offered  in  evidence,  I  KnQW 
what  I  should  do  without  the  book :  I  should  not  know  what  the  book  was. 
In  a  case  where  an  old  chartulary  was  produced,  the  judge  admitted  it;  but  it 
turned  out  that  he  was  mistaken.  If  the  book  was  here,  and  was  found  to 
contain  such  matter  as  concerned  the  see  and  its  lands,  I  think  it  would  then 
be  evidence."  It  afterwards  appeared,  that  the  book  in  question  had  been 
produced,  and  admitted  in  this  court  in  a  former  suit,  instituted  in  1  Sit,  be- 
tween the  same  parties,  sustaining  the  same  rights ;  and  that,  to  save  expensei 
it  had  been  agreed  to  admit  the  extracts  as  evidence  on  this  occasion, ,  saving 
all  just  exceptions;  and  the  court  decided  that  it  might  be  read  de  bene  esse; 
and  that  it  lay  upon  the  defendants  to  send  for  the  book,  if  they  proposed  any 
ulterior  objection.  The  material  parts  of  the  endowment  were  as  tollows: — 
**  Composiiio  vxcarlce  Mottram,  per  Joffem  Bird,  E^pniy  viz.  f[uod  didus  do^ 
mifius  Nicholaus  Hyde^  vicarius  perpetuus  et  quilibei  ejus  sucqessor*  per  not 
et  successores  nosiros  in  eadem  vicaria  instittietur  ac  in  realcm  ei  corporaUm 
possessionem  dictce  vtcartce  perpeiue  induceiur,  acjure  et  nomine  ejusaem  su€e 
vicarice  percipient  8f  habebuntf  ^  quilibet  ejus  successor  percipient  ^  habehuni 
pro  portione  sua  legitimam  summam  tresdecim  librarum,  sex  solidorum^  ^  ocio 
denariorum  ad  quatuor  anni  terminos  usualesper  cequales  porciones  •  *  *  • 
a  nobis  episcopo  ^  rector e  hujusmodi,  ^  successoribus  nostris,  in  ecclesid  paro^ 
chiali  prcedicta  Jideliter  persolvendam  habebitque  idem  vicarius  ^  successores 
sui  quandam  decentem  earner  am  sive  cubiculum  infra  mansum  rectorice  de  Mot- 
tram  pdict*  donee  et  quousque  providebitur  eidevi  vicario  et  successoribus  stds 
de  competen*  mansione  per  nos  episcopum  antedictum  seu  successores  nostras  * 
*  *  *  Item  conventum  4*  concordatum  est  ut  supra,  quod  nos  dictus  epis* 
copus  8^  successores  nostri  rectores  ibidern  omnes  8^*  omrdmoaas  decimas  tarn  majo^ 
res  quam  minores  mixtas  8^  minutas  oblationesque  ^  terras  tenementafruetus  red- 
ditus  proventus  ac  alia  jura  ^  emolumenta  ecctesiasticaqwjecunque  etdemecctesi^ 
parochiaji  de  Mottram  quomodolibet  pertinentia  ^  spectantia  ac  infra  fines  ^ 
limites  ac  loca  decimabilia  ejusdem  provenientia  ^  contingeniia  nobis  ^sis  ac 
ad  usum  nostrum  proprium  percipiemus  ^  kabebimtu  sicque  successores  nos- 
tri percipient  ^  habebunt  in  perpetuum.^  Office  copies,  pursuant  to  the  ad- 
mission, were  also  read,  of  flie  Parliamentary  Survey  of  the  rectory,  which 
recognized  it  as  impropriate ;  and  stated  that  twenty  marks  per  annwm  had 
been  constantly  paid  to  the  vicar — of  the  counterpart  of  a  lease  of  the  rectory, 
dated  Sd  May,  3£  Cha.  S,  from  the  then  Bishop  of  Chester  to  Reginald  iBretland, 
Esq.,  likewise  remaining  in  the  r^;istry  at  Chester.  The.present  leastt,  ex- 
ecuted by  the  late  bishop  to  dame  Frances  Wray,  in  November,  1S0§,  for 
three  lives,  two  of  which  are  still  surviving^  and  reciting  the  surrender  of  the 
prior  lease,  relied  on  by  the  defendants  in  their  .answer ;  and  the  assigi^mcnt  of 
the  former  to  the  plaintiffs,  dated  in  December  of  the  same  year,  were  aW>  put 
in :  and  some  parol  evidence  was  rx^,  that  the  tithes,,  or  the  paymdits  vo^  ueu 
of  them,  since  the  date  of  the  existing  lease,  liad  been  received  by  th^  plain- 
tiffs, as  lessees  of  the  bishop. 

On  the  part  of  the  defendants  no  documentary  evidence  of  any  weight  was 
adduced.  The  first  defendant  on  the  record  haid  been  examined  pursuant  to 
an  order  of  court,  saving  just  exceptions,  and  his  depositions  were  tendered 
in  proof  of  the  moduses  set  up  by  others  of  the  defendants.  Tp  this  it  ytfn^  ob- 
jected, that  he  was  incompetent,  by  being  interested  in  die  reault  of  the  eauae; 
for  the  parties  having  put  in  a  joint  and  several  answer,  whatever  deowe  night 
be  pronounced,  it  would,  in  consequence,  according  to  the  usual  course  of 

the 
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the  court,  be  general  $  and  if  it  were  with  costs  in  favour  of  the  plaintiffii,  eadi        1824.* 
^^Saaodi^i  migh^  ultimately  be  liable  for  the  whole  <;osts.    [L.  C  Baron. — I       wollbi 
cannot  conceive  the  possibility  of  making  ii  general  decree^  except  upon  the 
hypothesis  Aat  the  plaintiff  is  to  succeed  against  every  defendant,  or  the  de« 
lendants  against  the  plaintiff.]    Supposing  the  plaintiff  succeeded  against  some, 
and  not  against  others,  the  decree  would  be  general  as  against  the  former  for 
costs,  including  those  of  the  issue,  if  the  court  should  direct  one.     Bullen  v. 
Mic^ei{l\  Je€  V.  Uockley{%\   JViUiamson  v.  Lord  Lonsdale{S),  Dibben  v. 
tlfeU{4f)t  AshUff  V.  P(mer{!i).    [Hullock,  B. — This  question  stood  over  (6), 
:  the  court  desiring  some  assistance  from  the  bar  as  to  the  practice  that  prevailed 
upon  -this  subject,  with  a  view  to  know  whether  it  was  the  universal  practice 
of  the  Court  of  Chancery,  in  a  case  and  ^  answer  like  the  preseni,  to  make 
an  entire  decree ;  or  whether  the  court  might  make  a  separate  decree.     The 
difficulty  is  to  see  whether  the  admitting  this  person  as  a  witness  would  create 
a  bias  one  way  <>r  another.     In  the  case  of  Dtckson  v.  Parker  (7),  this  subject 
is  gone  into  by  Lord  Chancellor  Hardwicee  ;  and  in  Barret  v.  Gore  and 
Vmfreville{%\  he  goes  to  the  full  extent  of  the  reasoning  for  the  plaintiffs 
^ere ;  for  he  says,  "  you  may  not  only  read  the  dep9.9i^ioj^  of  one  defendant 
fi>r  another,  but  for  the  plaintiff  likewise.     Yet  if  the  defendant,  who  is  offered 
in  evidence  for  smother  defendant,  may,  not  necessarily,  but  by  jpossibility  only, 
be  liable  to  the  costs,  this  is  always  a  reason  for  refusing  his  evidence ;  because 
be  is  interested  so  far  as  to  be  swearing  to  excuse  himself.    These  words  are 
my  authority,  *  may  by  possibility  only  be  liable/  "]    [L.  C.  Baron. — I  thought 
in  all  those  decrees  in  equity  the  court  had  so  much  discretion  as  to  moderate 
the  decree  in  any  manner  diat  suited  the  real  and  substantial  justice  of  the 
case.     And  in  the  case  of  BuUen  v.  Michel,  if  it  had  been  at  all  material,  and 
the  parties  had  insisted  upon  it,  there  would  have  been  a  separate  decree, 
eatablfshing  or  overruling  every  one  of  those  moduses  separately ;   and  the 
whole  costs  would  have  been  severed  according  to  the  justice  of  the  case, 
against  each  defendant.  ,  There  is  nothing  in  the  machinery  of  the  court  that 
prevents  that  being  done  with  a  sreat  deal  of  precision,  aifid  it  is  constantly 
oone.3     The  court  subsequently  allowed  the  depositions  tq  be  read  de  bene  esse, 
reserving  the  question,  whether  they  should  act  upon  the  evidence,  till  the  de- 
cision of  the  cause.     It  appeared,  however,  from  reading  the  cross-depositions 
of  the  witness,  that  he  had  some  years  before  signed  some  written  agreement, 
together  with  the  occupiers  and  some  owners  of  land  in  the  township,  to  resist 
the  claim  of  the  plaintiffs  to  tithes  in  kind,  at  their  joint  expense,  '*from 
which,"  he  stated,  "  he  believed  he  had  been  duly  released  previously  to  his 
being  sworn  as  a  witness  in  this  cause."     But  the  court  was  of  opinion,  that 
this  admission  rendered  him  clearly  incompetent ;  that  in  order  to  determine 
whether  the  release  was  valid  in  law,  both  it  and  the  agreement  ought  to  be 
before  them,  that  they  might  judge  of  their  effect ;  that  the  defendants  ought 
not  to  be  granted  an  opportunity  of  producing  them ;  and  that  the  plaintiff 
had  not  made  the  witness  their  own,  by  the  cross-interrogatory.     And  they 
accordingly  rejected  the  evidence  in  chief. 

The  only  parol  evidence  remaining  in  favour  of  the  moduses,  was  that  of  a 
person  cit  the  name  of  Rhodes,  aged  74,  who  deposed,  that  he  had  known  the 
township  for  sixty  years,  during  all  which  time  he  had  resided  in  it;  that  he 
was  employed  to  assist  in  coUecting  the  Easter  dues  and  moduses  payable  to  a 
Miss  HoUingsworth,  now  decease^  the  lessee  of  the  tithes  of  the  parish  under 
the  rector ;  that  he  was  first  employed,  thirty  years  ago,  by  Mr.  J.  Whittle,  de- 
ceased, the  agent  of  Miss  H.;  uat  he  continued  in  such  employ  for  ten  years ; 
that  he  was  aflerwards  so  employed  for  the  three  years  next  succeeding,  by 
Mr.  H.  Kelsall,  also  deceased.  Miss  H.*s  next  agent:  that  in  one  year  out  of 
the  thhrteen,  he  himself  collected;  that  the  manner  in  which  the  dues  and  910- 

duses, 

(1)  f  Friee,  599 ;  Jinte,  p.  75T.  (6)  From  a  former  day,  before  the  appdat- 

(S)  4  Price,  87 ;  Anie,  p.  BIS.  meiit  of  the  present  Lord  Chief  Baron. 

<a)  S  PMee,  aS;  Ante,  p.  S70.  (7)  1  Yes.  sen.  219. 

.  (4)  4  Wood's  Deer.  205.  (8)  3  Atk.  401. 

.  (S)  Ibfd.  195. 
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ISM.  "    duses  were  ooUectedy  was  by  going firotnHoase  to  house  througlHMit  die towti* 
woLLBY.      siiip^  soon  «fter  Easter  in  each  year,  "then  ap{^l3^hig  td  the  ifei^Octi^e'CiMMs^ 
and  r^o^ivii;ig  them  Irom  such  of  them  as  the  agents  re^peHivelywertf  kfXe  to 
procure  payinent  firotn;  that  Whittle  informed  hrn,*  that  he  (WhMeyhttdtieen 
accuMbmed  so  to  collect  them.     That  the  seyeral*  pieces  br  pareek  bf  %ri9d  in 
ibe  interrogatory  mentioned,  had  together,  during  all  the  time  of  htslfnowieilge 
of  them,  and,  as  he  believed,  for  timeout  mind,  constithted  and  forlbed  an  an- 
cient farm,  known  by  the  name  of  HoUings;  that  he  had  been  inforaied  by 
Whittle,  and  by  other  persons  now  dead,  and  wh6se  nanies  he  douhl'ilotte* 
collect,  all  which  persons  hftd  been  acquainted  with  the  pieces  or  parcels  of 
land,  that  they  had  together  constituted  or  formed- an  «ncient'f^Tni,'tkQe  o^  of 
mind:'  that  the  occupiers  for  the  fehne  being;  did  not,  at  any  time  ^oriAgfais 
assisting  in  collecting,  and  in  collecting^  nor,  a^he  believed;  and  had  beaa  in* 
iR>rmed  by  the  persons  before  mentioned,  at  any  time  previous '  thearetd  wftbtn 
the  memory  of  man,  pay  the  tithes  in  kind  of  any  of  the  artieles  incntloned  in 
the  bill;  or  of  any  other  yearly  productions,'  or  of  agisttnent  of  banreil  cattle, 
or  of  any  titfaeable  matters  produced  in  any  garden  or  orchard;  that  the  sura 
of  1^.  during  the  penod  above  specified,  and;  as  he  believed,  for^timb  out  of 
mind  pre^ous*  thereto,  was  paid  and  payable  at  Easter  in  every  jr^i^/  iMr'as 
soon  after  as  the  same  could  be  collected,  in  lieu  of  the  tithes  dMianded  by 
the  bill;  excepting  the  tithe  of  gardens ;  tha^he  had  been  so  Ir^erttk^  by  ^ 
persons  referred  to.     And  after  deposing  to  the  fhodtis  as  laid  for  gardens,  he 
said  that  Whittle  died  about  twenty-two  years  ago,  at  the  age  of  seventy,  and 
that  the  other  deceased  persons  died  at  great  ages,  having  j^ved  in  the'  tforwn- 
ship  many  years;  that  Whittb,  as  he  had  informed  him,  and  as  he  believed, 
knew  the  farm  inquired  after,  for  sixty  years  before  his  deMh,  and  that'the 
other  deceased  persons,  according  to  their  information,  and  which  he  Mieved 
to  be  truei  knew  it  for  many  years  before  their  respective  deaths.     The 'wit- 
ness's answer  was  precisely  the  same  in  reference  to  every  ftirm;  excepting 
only  the  difierence  in  their  names,  and  the  amounts  of  the  several  moduses. 

The  passage  baving  been  read  from  the  answer  as  part  of  the  phuntifiT^  case, 
ending  thus — >**  but  have  not  set  forth  an  account  of  such  several  titheable 
matters  on  account  of  the  expense  thereof,  and  for  the  reasons  herein  men- 
tioned,'* it  was  contended,  that  that  let  the  defendants  in  to  read  as  evidence/ 
that  part  of  the*  answer,  though  distinct  and  independent,  which  cdntained  the 
reasons,  as  being  referred  to  by,  and  explanatory  of,  the  former.  '  But  the 
court  refused  permission  for  that  purpose,  the  new  matter  not- being  necessary 
to  make  the  sentence  perfect  and  intelligible.  There  was  no  evidence  wfa€Aher 
the  mansion  had  or  had  not  been  provided  for  the  vicar. 

For  the  plaintiffe. —  ...        . 

The  title  has  been  satisfactorily  proved.  Upon  the  feee  of  the  itidtiMAenC 
of  endowment,  the  vicarage  has  been  endowed'  according  to  the  ikriaa  of  the 
grant  ft-om  the  crown,  and  the  statutes.  If  It  be  otherwise; 'artier  tkiatC^rs'lwve 
continued,  for  nearly  three  centuries,  upon  the  footing  of  a  legal  endowment, 
and  appropriation  having  taken  place,  some  other  licence,  e6ntaiiiiiig>Ww  'di- 
rections, should  be  presumed,  to  make  the  appropriation  which  bas'fM^lopng 
existed,  good.  The  only  evidence,  brought  forward* in  support  of  the ^fiftta 
modusieSi  the  parol  testimony  of  one  witness,  is  vague  and  general  in  ihp0Xr 
treme,  and  wh6lly  insufficient.  Documentary  evidence,  or  other  ei^ideBoe 
much  stronger  than  that  which  is  before  the  court,  ought  to  have  beeii^  jgf%^ 
to  entitle  the  defendants  even  to  an  issue.  Where  an  occupier  has'jAjeiiStj^i 
'payment  9»  a  modus,  be  cannot  aflerwarda  insist  upon  it  as  compositjt^'*^ 

Siring  a-notiee  to  detennine  k*    Botvery  Clerk,  r.  jMt^or  (1 ),- jLem^  ClmB^'t^i 
Why  («).  ^  The  -tidie  of  ^deAs  is  not  sought  1^  the  bM.  • '"    -^'-^ ' 

JForthq,4efend^t^— J     r  .'      ''  '    '     ^  tT*;,:' 

;  The  lessees'  have  sneiprpAno  ti^^^ « because  the  lease  under  whi^h  tJ^^JiJ^jf^D^ 
expired  lriilh^tii&lifb>t)f>tbeJ[ia&b^)iop,  be  being  considered,  a^J^flMifltilMiiip 
ecdesiastidiff;  and  i|oe  uH  iliidir^i^te  rdolDff.    For  'to>€diiiatiiaC9f|0ip|ai( 

(1)  1  Brod.  ft  B.  4.     d  Mdort,  i.  B.  S16 ;  AnU^  p.  966.       (2)  6  Pne6,  SM ;  ^Hj^ 


TITHE  JCASBH.  > 

atioB,  thnre  .ou|^t.k>;hvve  been  ap  endowmept;  but  ibfi  eDdQwmeot  prpved  it 
▼dd«  havio^fegppdf fir!»t»  ta  the acU of  parliamnt  15th- Rich.  f^e. 6  (1),  and 
4$h  Hea,*^tiC^/lk  (i)^,  aod.teooBdlj)  tp  the  king's,  licence.  ^  Aecordipg  to  the 
true  QMWtruQtian^of'the  ae.t8,  qq  apfuropriation  can  be  held  to  be  binding  unlesp 
the  viour.hn^  been  sufficiently  and  permanently*  endowed  out  of  jthe  revenues 
of  the  reetory;  .and  it  was  deqded  |n  Cave  v.  Osby  (3)  that  the  Ring's  licence 
should  be  tvoidi: unless  the.  vicarage  be  endowed.  .  Now,  in  this  case,  it  is  not 
attempted  to  be  sbeiyn  that  the  vicar  is  in  possession  of  any  permanent  income 
ariaing  out  of  the  firuitt  and  profits  of  the  parsonage.  The  oidy  evidence  is« 
that  a  pevseoal  covenant  was  entered  into  by  the  bishop,  that  he  and  his  suc- 
eessors  would  pay. the  vicar  a  stated  stipend  annually;  and  his  successors  are 
not  bound  by  that*  [Mr.  B.  Grakam  said  the  pension  miglit  be  now  reco*^. 
vered  in.  the  Ecclesiastical  Court,  or  by  a  bill  in  equity.]  Secondly,  the  en- 
dowment in  evidence  is  bad,  by  not  pursuing  the  conditions  of  the  licence; 
one  of  which  was,  that  a  fit  and  proper  mansion  ahou)d  be  provided'  for  the 
vicart.  whereesi  it  only  assigns  him  a.cliamber  in  the  rector's  hoosco  ,  It  is  not 
proved  that,  any  man^on  has  ever  been  erected  for  him,,  and  all.  presumption 
is  out  of  the  question.  For  since  a  deed  of  endowment  has  been  pi^duced, 
by  iha^  the  plaintifis  must  stand  or  fall.  If  ^  court,  however,  shp^ld  (hiok 
that  thn  p]y»ioti&  are  entitled,  and. that  the  money-payments  are  not  gopd  as  mo'^ 
du9e§  ;  ia.thai^  <?Ase  it  has  been  determined  thi^t  they  may  be  relied  upon  as  oompo- 
aitiona,:«Bd  ib^t.si^  mpnihs  must  be  given  to  determine  them*  Aaatnsy,  JValler 
{Kfnmngfpn<m^)Ji^\  Bishopv.  CMcf^ester  (i^),  Atkynsy. Lord  fVUioughby  de 
JBrj09ie(fi)n  [GaikHAic,  B.r-iWhesever  there  isacoippoaition,  this  notice  isneces- 
suy-;  'and  die  law  has  fixed  six  months  for  that  purpose:  but  this,  payment  is  a 
merfia,  or  nothing.].  [Hulv^ck.  B.->— There  are  recent  cases  at  law  in  which  it 
has  beet  decided^  i^t  where  a  person  sets  up  a  modus,  which  is  a  disclaimer  of 
the  jeotor's  tit)e,  .he  cannot,  on  this  ground  failing,  turn  round  and  say.it  is  a 
compoi^ition :  in  like  manner  as  in  cases,  of  ejectment,  if  the  tenant  has  ques* 
tinned  .th)&  Jaadlord's  title»  a  notice  to  quit  is  unnecessary..  One  of  those  cases, 
Bamerj  (Hsfkt  v«  MtJ^or^  has  been,  cited  in  this  cause,  -and  it. is  clear  upon  the 
point.] .  An  i^^peal  to  the  House  of  Lords  on  that  question  is  still  understood 
to  be  pending.  According  to  what  was  laid  down  in  Lord  StawelL  v.  Atkyns 
(7)«  jt  is  immaterial  whether  the  parcelsof  any  ancient  farm  be  in  one  ring-fence, 
Of  .d«taebed.  No  evidence  has  been  adduced  of  payment  of  tithes  in  hind, 
and 'therefore  the  defendants  are  at  least  entitled  to  an  issue.  Chapman  v. 
Smiik  (d).  .  But  9lK>uld  the  opinion  of.  the  court  be  adverse  to  them  on  that 
point,  alsa>.  and  pronounce  a  decree  withput  sending  the  case  to  a/urther  in- 
quiry, then  i^  will  be  for  the  court  to  say,  whether,  under  the  circumstances  of 
^e  case,  the  defendants  being  deprived  of  their  main  evidence,  they  will  not 
penv/tauch  a  qualification  to  be  introduced  into  it,  as  shall  not  prejudice. those 
pardea  from  insisting  on  this  defence,  when  tliey  shall  have  an  opportunity  to 
Ottkie.  «od{prove  it  legally. and  .e&ctually.  The  ,late  Master  of  the  UoUa 
•  •  .-  *.*;;  w   ■ "      •  granted 

(l>iVliiob  b  H.lsllowst    **JUem,  bscauM  ,    (S)  By  wUch.it  is  ordmaed, . '*That  Uie 

diT«)i.d«ia«fet,(n€ilundriuicesofteatiDveshaTe  .  statute  of  appropriation  of  churches, .  aad  of 

ha^pi^neda  and  daily  do  happen  to  the  parish-  the  endowment  of  Ticari  in  the  same}  made 

loners  (it  divers  places,  by  the  appropriation  of  the  fifteenth  year  of  King  Richard  the  second, 

benelle^  of  tlie  same  plaee;  It  is  agreed  and  -  be  firmly  holden  and  kept,  and  pntin  due  ex- 

nmnMj  thatin,  every  licsooe  troo^  heneeiwilr  ecotion.    And  that  from  Jieocefartlii  la  arary 


t»^;Bw4«  ilk  the  Ohaacavy  of  the  approprla-  chi|rcfa  so  appropjnated,  «r  to  )m  appropriated, 

tioD  of  aAy  parish  church,  it  shall  be  expressly  ,  a  secular  person  be  oriainad  vicar  perpetual, 

contained  And  comprised,  that  the  diocesan  of  canonlcally   instituted  and    inducted  in   the 

dke  jflace, '  upon  the   appropriation  ef  sneh  ^  same,  and  eonvehably  endowed  by  tbe  discre- 

»y<«halt  ordain,  aMordiiig  fft  tlw  falne  tida  of  tbe  acdfauay,  to  do  divine  service,  and 


of  anch  chnrches,  a  coofenienC  amn  of  moo^y,      to  lAfixtn  U»e  ^eopliv  aad  to  keep  hgspitality 
to  be  paid  and  distributed  yearly  of  the  fruits      there,  &c.' 


and  proBts  of  tbe  same  churches,  by  those  that  (3)  Style's  Rep  156 ;'  Jnte,  vol  1,  p.  405. 

shall  hkvt  the  said  churches  in  proper  use,  and  (4;  Fott,  Add. 

»y  titdr  ymtmutiUf  to  flM^paor  parislwoMW  of-        (S')<2>Br>.4).C*  160)  BmT,  Add. 


shall  hkvt  the  said  churches  in  proper  use,  and  (4)  P^t,  Add. 

^  tUkymtmutiUf  to  tkc^pMr  parislHonan  of-  {&)  <2>Br>.4).C 

tho  ap<4.<»iwifc<»  ia^iMkof  thair  Itvingapid   .  (§)  a^iiat  W;  dnfi^  i^.  40e. 

•iistnyinfe.for  aver;  and  also  that  the  vicar  be  (7)  3  Anstr.  564;  Ante,  p.  41 9, 

well  and  soflldeiitly  endowed."  (8)  2  Ves.  sen.  506;  Ante,  p.  141. 
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ISf  4.  granted  that  indulgence  in  Lake^^.  Skinner  (I),  (tbdligh  it  was  reiisttd), 
woLLBT  circumitancea  sitmlar  to  the  present,  after  a  aeudb  for  precedenta,  and  a  dk^ 
covery  of  many,  particularly  in  Wood's  Decrees.  [GaAHAM,  B- — ^I  do  nat 
'diink^the  granting  an  account- of  the  tithe  in  iSbe  bill,  aa  it  at  present  ataada, 
would,  by  any  possibility,  conclude  you,  if  you  shoald  come,  at  a  future  tune^ 
with  any  moduses  more  completely  investigated  than  they  are  at  pteaent.  J 
do  not  exactly  understand  the  necessity  of  sudi  a  thing  as  jaa  ask.]  The 
same  obserration,  applied  in  the  same  way,  in  the  case  in  Jacob  and  Walker, 
and  that  has  now  established  a  sort  of  precedent,  which  will  be  quoted  affonat 
the  defendants,  if  their  interests  shall  not  be  guarded  by  the  same  precautioiu 

In  reply. — ^The  provision  nven  to  the  vicar  by  the  endowment,  is  a  pciinion 
That  is  recoverable  in  the  Ecdesiastiod  Court.  [Hullock,  B. — ^Tbe  objee- 
tion  is,  that  it  depends  merely  on  the  covenant;  if  it  does,  I  am  decidedly  of 
opinion  there  is  no  redress  in  the  Spiritual  Court  for  that;  it  was  never  heard 
of.]  It  would  be  a  sufficient  compliance  with  the  requisition  of  the  erawn, 
and  with  the  acts  of  parliament,  if  the  vicar  obtained  from  the  bishop  dnt  ef 
which  he  can  compel  payment  in  any  Court  of  Equity.  Now,  ilecording  to 
cases  in  Bunbury,  it  has  been  held,  he  might  ^le  a  bill  here  ibr  pedsiofi. 
[HuLLocK,  B. — Perhaps  he  might.]  The  quidification  proposed  to  be  inserted 
in  the  decree,  has  frequently  been  refused  of  late;  and  of  all  cases  the  tithe 
case  is  that  where  it  ought  to  be  refused.  The  ixiheritanee  is  sever  bMttd, 
and  the  occupier  is  not  concluded  by  any  former  decree. 

Alexander,  L.  C.  B. — ^The  only  question  in  thit  cause,  after  diaposing  of 
the  plaintifTs  title  is,  whether  there  shall  or  shall  not  be  an  issue.  It  is  not 
pretended  that  there  haa  been  a  case  made  for  a  decree  in  ftrvour  ef  the  im* 
duses :  that  there  is  no  pretence  at  all  for.  Now,  with  respect  to  the  titk,  I 
will  not  re-state  the  questions  that  have  been  discussed,  because  they  are  v«ry 
fresh  in  the  memory  of  every  body.  Without  reverting  to  what  was  said  by 
Mr.  Martin  on  the  subject  of  the  provision  given  hy  t£is  instrument  being  a 
pension  (on  which,  I  confess,  I  should  entertain  very  great  doubt),  I  tbiiiky 
that  after  an  actual  possession,  of  very  nearly  three  hundred  years,  of  tbe  p»- 
rish  by  the  bishop,  as  rector,  and  the  possession  of  the  same  provision  on  die 
part  of  the  vicar,  as  vicar,  almost  every  thing  is  to  be  presumed  to  soppMt  tlie 
title,  notwithstanding  this  existing  instrument,  which  may  not,  periuya,  have 
that  effect,  should  we  not  nece«utrily  presume  that  other  tranaaotiooa  and 
other  instruments  had  existed  to  con&m  die  title.  I  shaH  say  no  moreaboot 
it,  than  that,  after  so  great  a  lengdi  of  tune,  and  the  undisputed  possesaimi  on 
both  sides,  I  think  it  ought  to  be  presumed.  Then  arises  the  aecond  qmadoft 
on  this  record,  whether  there  is  or  is  not  in  thb  case,  enough  to  iadtuce  tiie 
court  to  grant  an  issue  to  try  these  several  moAwetf  I  thmk  there  ia  ndc 
Their  existence  rests  on  the  evidence  of  a  nngle  witoeas.  A  giieat  dieal  is 
thrown  on  the  defendant  in  proving  a  farm  moAu;  firsts  he  iabotfad  to  prove 
distincdy,  that  the  farm  waa  an  ancient  farm;  and  then  to  shew  dte  partiUrfir 
payment  in  respect  of  that  ancient  farm.  None  of  tfaeae  appear  wttkany  dia^ 
tinctness;  and,  obscure  as  they  are,  they  scat  on  the  teadnMMijr  of  a 
witness.  I  cannot  find  any  thing  else  in  support  of  the  faodaasf  in  dua 
and  therefore  it  appears  to  me,  that  there  is  no  gsonnd  whatever  for  the  ii 
which  is  prayed.  I  think,  however^  it  would  be  a  UBopec  pexmisaioii'ift  diia 
case,  togrant  the  application- made  am  die  part  of  die  defondaatay  that  the  deatae 
ahoukl  be  without  prcjudiee  t»may  fbture  dtkmot  they  May  aet  uy.  If  dbsae 
be  any  occasion  for  it,  I  shall  have  no  objection  to  reserve  that  privifedil  So 
them  in.ei^ress  tenns*  I  should  think  that  it  was  of  no  use;  but  it'witt  mvp 
haim^  and  it  may  leUeve  dMm,  poikibly«  firam  any  qiieatoon  thaa.ma^ 
onitk,  '  .  -y-    ■■''  ^- 

GftAiujf»  ^.-^l  skaU.say  very  litde  on  the  subjest  ofdtfet  bi|tl-inil  jta* 
allude  to  a  oaae  whidh.lweBia  to  me  ta  bear  us  out  in  paint  pC  ugamtioi^ltkit 
after  thii  immepseiapae  of  ttim^  the  preavmptiwp  of  all  leqpaisitea  batoHgihete 
daly<perfon|ieai  ^^oinnm  tofct— ifferayie  <mkn"  mayiia  very >iaMy ^ypiieAisi Aa 

(1)  IJ.  ft  W.  21 ;  Jntt,  p.' 976. 
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of  thb  caae.     The  case  is  so  short  that  I  will  read  it.    It  differs         1824. 
in  <M  feBfttetyikati  do  not  think  very  material,  from  tliat  before  us;  and  it       wallet 
lookA  Ybry.muth  as  if  at  that  time  the  sort  of  provision,  or  the  mode  of  ap-     ^rownhi  i  l. 
pMpriatam' tbac  is  uaed  in  this  instrument,  on  which  the  doubt  arises,  was 
irav^  ftaraent  in  the  grants  of  the  crown,  after  the  dissolution  of  the  abbies. 
[Hb  Lcmshq>  then  read  the  case  of  Crimes  v.  Smithy  from  the  Iftth  Report  (1), 
where  a  legal  endowment  was  presumed,  though  there  was  no  instrument,  nor 
danat  procf  of  any  endowment.]     The  present  is  almost  an  exact  copy  of  the 
OBsemCoke.     In  my  apprehension,  it  differs  from  it  in  this  respect  only; 
that  there  an  instrument  of  endowment  is  produced  about  six  months  sub- 
■eqaent  to  the  appiopriadon,  which  carries  with  it  some  degree  of  doubt. 
It  gives  the  vkar  a  pension  with  some  additional  benefits,  which  it  is  not  ne- 
oeasBry  to  mentiont  but  makes  no  proper  provision  of  a  house.     We  are  lefl  a 
ItttJe  in  the  dark  ieis  to  what  the  real  rights  of  the  vicar  are  at  present;  but  this 
is  perfectly  clear,  that  there  is,  and  has  been  in  all  times,  a  vicar  ;  and  it  is  a 
veoognition  of  the  appropriation  to  a  certain  degree,  that  there  has  been  that 
▼icar.     I  think  enou^  has  been  said  in  the  argument  here,  to  shew  that  the 
vicar's  right  at  diis  day  is  not  exactly  conformable  to  this  endowment  of  1547 ; 
hnt'On  die  authority  of  this  case  in  ray  Lord  Coke,  and  if  the  judges  "v^ere 
rig^t  kk  sa^nog,  that  an  enxlowment  might  be  ptesumed  when  there  was  none  in 
exiaMboB^  wc  are  fiurly  at  liberty  to  presume,  that  an  actual  endowment  was 
made,  and  subsequendy  akered,  by  some  instrument  or  instruments  which  are 
DOW  lost;  and  that  everything  was  then  done  which  was  requisite  to  the  inten- 
tioaof  the  originid  appropriation,  and  to  the  intention  of  the  statutes  the  15  th  of 
Rich*  £,  e.  d,  and  the  4th  of  Hen.  4,  c.  12.     For  the  acquiescence  of  all  parties 
conoemed,  is,  at  this  distance  of  time,  su^ient  evidence  that  all  necessary 
condiciDrM  were  coonplied  with  substantially,  or  at  least  to  their  satisfaction. 
And  on-  that  gfound,  I  am  of  opinion  that  it  is  now  vastly  too  late  to  urge  so 
sttoog  a  conclusion,  that  an  appropriation,  which  has  been  acquiesced  in  for 
twoor  three  hundred  years,  should  at  this  moment  be  ifet  aside, — and  set  aside 
at  the  desire  of  tiiose  persons  who,  in  point  of  fact,  have  clearly  recognized 
the  tatk^  bjr  recogniadng  the  tide  of  the  lessee.    Then  we  come  to  the  question, 
whether  a  case  Imib  been  made  for  granting  an  issue.     Now  it  is  undoubtedly  a 
cirauDMlance  to  be  ivged  in  fiivour  of  the  deftndants,  that  no  tithes  in  kind  • 
faarve  Irbq  paid  for  a  long  time;  but  it  is  met  by  the  fact  of  the  tithes  having 
becD  in  lease,    it  may  have  been  from  carelessness;  it  may  have  been  from  a 
desiee  of  gratifying  the  rest  of  the  parish ;  it  may  have  been  that  pecuniary 
pftjrcaeDtB  have  been  agreed  for  from  time  to  time;  and  it  is  pretty  clear,  that 
Ae  siglkSa  of  the  recter  kev^  not  been  very  correctly  kept  up.     However,  that 
there,  is  no  instance  of  the  payment  of  tithes  in  kind,  is  not  the  defendant's 
caac;  becauBe  he  ia  to  shew  ftnrtber,  how  that  has  happened.    He  is  to  stand 
oa  his.owB  peeeliar  g^roand;  nsmdy,  that  from  time  immemorial,  he,  or  his 
prwdwawwers,  have  been  occupiers  of  an  ancient  farm,  at  all  times  consisting  of 
aadi  aradimch^  pareeit,  which  have  never  changed;  and  that  the  payment  in- 

~.Dd>  haa  constantly  bee»  made  by  the  occupiers  of  that  particular  farm 
tiine  innaomoriai.    We  are  asked  to  direct  an  issue  on  the  evidence  of 

man  9  now^  beyend  all  doubt,  this  court  will  be  very  cautious  not  to  over^ 
aifltt'fighta  o^  this  tfort«  There  may  have  been  some  pecuniary  payments; 
latediar  pamcbiai  or  applicable  to  wme  particular  farms,  is  left  in  a  very  great 
■ida^eBof  ^ubt;*  mtd  I,  for  one^  sitting  in  this  eoart,  dball  always  hold  my- 
wM'lkxad  to  bi^T)  **de  flbt  aMid  a  case  to  a  jury  for  further  ioqidry,'  when 
npotaeethat  itimaat  eome-ibafore  tlieai  in  auohia  ahwpetbat  they  oeald  not 
■ii*Hiiiili^ai<faeiCfcunpegah»  jafendaat,?^  And,ti  8ay,~th]it in  this  ease,  the  evi- 
dence is  so  extremely  loose,  that  no  prudent  jury  could  find  a  verdict,  eitab- 
li^iajg  theptttiedar  ingbta  ebaiaad  -^r  ibeile  ftana^in  iJktit  respective  hxtna. 
•bs«h^;fiiacplacey  it idoea  strike  4>naaa-ate»^  extsaovdiaary  thing)  that  a  man 
iMi^olaitnv  istimijpttt  <fiB  payment  of  one  ddlUng^  an  ekeaiption  of »  farm, 
ctaarftamg^ga  Igaeat  anmbeii  of  aotes^  Ijritig^dispiBrMd,  in  th^  odeapation  of  A., 
ft9aiab&;ia  diflferent  parts  of  the  parish ;  that  is  a  very  difficult  matter  to  es- 
tablish, 

(1)  12th  Report,  4;  Ante,  voL  1,  p.  95.^ 
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?ot?tv  f*^^f ^.»  ahhoiig^  it  tnight  be  estaWished;  "  The  court  would  reqmte  ?< 
and  'dAitiiict  evidence  to  shew  haw  this  -pMoeat  had  bete  rime}  #1 
wais  madfe  1)y  one  Indindual,  or  trheth^  ttiere  :whs  any  Airng^likcl *« 
tion.  .  OominoTily,  particular  care  is  taken  to  preserve  ti  utoefiuiTf  tttt'jHDdt 
when'an  aiicient  farm  is  split ;  because,  then,  the  occupier's  vigflan^  kiWiito 
to  it  thrbngfi  an  apprehension  of  losing  the  testimony  ofits  onginift'ixrtwity. 
How  are  the  parcels  proved  here?  Flere  is  a  man  seventy- four  years  of  a|(e, 
and  a  sweeping  interrogatory  is  put  to  hii|i — "Do  you  know  tlose  so  ssid^, 
and  close  so  and  so?  Yes,  I  know  it;  I  have  known  it  aD  my  Bffe-tittie,  I 
believe  it  to  be  an  anticnt  farm — I  am  told  ft  is  so.'*  No  explauacionis  o!fefw 
ed  how  It  came  to  be  in  different  occupations;  but  this  man  is  called  to  ^prove 
Us  identity.  We  know  very  well  that  if  this  had  really  been  what  it  is  ^^^i^^f^ 
to  be;  2^1  the  labourers  in  the  parish  would  have  been  able  to  prove  it.  Tbe 
labourers  (Jf  a  farmer  knoW  as  well  what  his  farm.consists-of,  as  a  man  fctiows 
the  leaved  of  his  pocket-book.  He  knows  it  with  great  and  accurate  precW^n. 
We  should  eipect,  that  in  cases  of  this  sqrt,  a  man  should  ssiy,  "1  wbrkeA 
for  the  j)resent  occupier;  I  worked  for  his  father,  and  his  grfindfethear.  I 
know  this  fartn,  now  held  in  distinct  occupations:  ft  was  split  at  suchtfme;  afid 
such  time;  but  1  remember  perfectly  well  when  all  these  dlfferehtpftrceh  did 
belong  to  it."  In  the  course  of  the  argument  I  threw  t)ut  an  obaervatioh  Irtudi 
had  no  great  weight,  becaiise  I  did  not  mention  it  with  the  proper  qtt8Rfi<!^ti9iM, 
that  no  receipts  were  produced.  It  is  not  a  strong  circumstance,  bediuife'tt 
is  certamly  true  that  the  parson  is  not  very  ready  to  give  receipts  (althM^ 
that  teasonmg  would  not  apply  to  Miss  Hollingsworth  on  the  present  o<*«sio»). 
But,  above  all  things,  in  order  to  satisfy  tlie  court  that  there  waaran  ailtient 
farm  of  this  sort,  deeds  ought  to  be  produced.  Some  descrfption  dTdieeda 
must  "have  existed  in  the  possession  of  die  occupiers ;  or  if  there  were  sudi  • 
tresUitrr^  kept  bdck  iti  the  hands  of  the  plain tHf^  it  would  have  been  ^le  fittest 
and  properest  subject  for  a  bill  of  discovery,  in  order  to  aiupply  evkfcwce. 

So  the  matter  stands  on  the  loose  evidence  of  this  witness  Rhodes.  >He 
speaks  with  such  generality,  that  no  man  can  fix  on  his  statement  that'  ivnre 
was  a  payment  of  one  shHNng,  or  one  shilling  and  si^*-pence,  or  any  attib^ 
certain,  made  by  any  particular  occupier.  He  does  not  state  whether  he  re* 
ceived  these  payments  from  the  tenants,  or  in  what  manner;  or  that  tfaotle  al« 
leged  payers  were  nbt  mere  labourers  on  thesame  farm,  or  persons  who  had 
no  kind  pf  interest  in  it ;  or 'that  they  were  not  wishing  to  establish  some  in* 
terest  which  the  circumstances  of  the  case  gave  an  opening  to  do.  It  strikes 
me  therefbre  that  this  evidence  is  much  too  loose  to  warrant  the  court  in  venjA- 
ing  the  case  to  an  inquiry;  and  consequently,  that  there  must  be  a  deci^  for 
the  plaintifi^. ' 

Garrow,  B. — It  appears  to  me,  that  in  a  case  which  has  been  so  long  de« 
pending,  where  the  parties  have  been  kept  for  so  great  a  length  of  time  m  sos* 
pence,  and  at  a  considerable  expense,  the  court  has  better  consulted  their  con- 
venience, and  the  interests  of  justice,  by  giving  the  result  of  a  clear  opinion  en- 
tertained, than  by  delaying  it  longer,  that  there  might  be  a  more  extended  and 
elaborate  investigation.     Upon  the  first  point,  the  question  of  the  rector's  title, 
the  case  which  my  brother  Grahak  has  been  so  good  as  to  bring  down  ani 
r^d,  Woiild  hare  justified  us  in  going  on  that  ground,  oniBrhich  courts  lof  hit \ 
and  eqvSiy  have  loi<g  proceeded  to  very  considerable  extent,  of  pilesuining  UW^; 
every  thing  has  been  well  and  duly  done,  when  a  transaction  has  had  its  or^  r 
in  ih'  remote  antiquity,  and  has  since  teen  continually  pursued.     Itfitoy  ^iftr-f 
of:  th^  case,  the  production  Of  the  paper  called  an  endowment,  ddes  lA^  af  dl 
b^ea*:  jiy  upon  that  pirtnciple.  '  Let  us  recoHect  the  antiquity,  and  the  eontofti  " 
of  it!  thetim6  when  it  was  made  Was  very  recently  after  the  crown  had  gtvM^^' 
ta  thb  K^p'ffft?  tet^ryih  ^uefttibn,  on  tbi  (fdnditions'stltted^  'iM<h  ftMSOk  ^ 
ort  ftfe^Pffce  of  It  tdh^  a  teraporsry  arratigement,  until  somtidiihig  h&itt»  Wa&Si^ 
bexf^^r    Itis  dn^bf  (hocondkions  of  ih^grant,  thst^t^i^2l}|-b^a''6(M^ 
tc^i'Mhsibn  t^vMid;  rmd^p^  for  th«  ^Midenc^oiPthe]^^ 

clesTastti^'whd  iirtot^fbnt^  the  diities  of  ifce  piMAr  itt-dl  tl#  s^fimtafrmmpi9f' 
Th^e  Rad  nbt!  I^ri  time  to  do  that  conveniently,  and  to'lhe  B^imsmiWUt^' 

tKe 


BROWKHIU. 


nTHfi  CASES.  1161 

•  '       •  -    ■  « 

ili(U|i0ftie»;  Mid4ientfoie>  r^cognifing  the  necessity  of  doingat  at  some  jdme,       18M.  - 
a  jjacji^inry^proTOion  is  made  for  the  sustentatioa  of  the  ecclesiastic ;  and  it  is       wqlmt 
•ta|i|^ifaa^  mtil  a*pEoper  manse'  can  be  prepared  for  hini»  he  is  to  have  a  cham-* 
ber  jta  ibe  -rector's. house. .,  The  parties,  then,  at  that  time  contemphted  the. 
pcofvuripg  -a  .proper  nianse ;  and  t  have  no  difficulty  in  saying,  that  we  may 
ft^d^  sit.  this  distance  4f  timet  j^resume.  that  they  did  that  which  they  at  that. 
tiiBia  stipulated  should  be  done  with  all  convenient  speed.     And  perhaps  they 
Wj^e .  ti^  Jless  oeur^ful  to  preserve  any  written  instrument  in  carrying  that  into, 
eaiecutjpi^  faeqaus^  they  knew  it  had  been  stipulated  before;  and  the  thing  be- 
ingfOow  done»  it  was  unnecessary  to  enter  into  any  description  in  writing.     I ' 
thefe&^e,  for  one^  do  not  consider  tlie  presumption  weakened  by  the  produc« 
tiffa  of  tha^  which  would  not  have  been  a  sufficient  endowment  of  itself;  be- 
c^M99  it  does  not  contain  such  a  provision  as  the  vicar  was  entitled  to  out  of 
the^  revenues  jof  the  rectory^  nor  provide  for  hini  any  mansion-house.     Then, 
ozir  l]^  .other  around,  I  shall  content  myself  with  saying,  that  the  single  evi- 
d^u^.of  iRhodes  has  not.  excited  enough  of  doubt  in  my  mind»  to  think  that, 
this  onglit  to  be  made  the  subject  of  an  inquiry  before  a  jury. 

?HuLMCK«  B.-^I  affree  with  the  rest  of  the  court  on  both  grounds;  and  al- 
my.  with-th^  Lord  Chief  Baron,  that  the  decree  should  be  qiialified  in  the  way 
tl^has  been  suggested ;  because,  altlxough  it  has  not  been  usual,  and  although 
it  pay^  be  of  no  }i^  it  may  have  the  efifect  of  puttii^  an  end  to  an  argument, 
if,  fuiy.  ^Qstio^  should  arise  Kereafter  on  that  which  it  is  wished  to  guard 
against.    With  respect  to  the  iirst  ground,  the  title  of  the  party,  it  appears  to . 
me»<  I  confess,  that  the  difficulty  which  I  have  had  to  encounter  ■  throughout, . 
h^  been  ifv  consequence  of  the  very  imperfect  manner  in.  which  the  cause  has , 
h^fosk  laid  before  the  court:  because,  if  it  had  appeared  as  a  fact  that  a  manse , 
had  been  provided,  and  that  the  vicar  had  from,  time  to  time  resided  in  some 
silqh  bouse,  .or  other,  which,  I  pcesume,  he  must  have  done,  there  would Jbave ' 
been  no  oei^eflsity.  tp  produce  .this  endowment  which  has  been  produced,  and  . 
tb^'froduction. of  which  has  furnished  the  only  ground  on  which  the  argument 
cttk  tiiB  Other  side  could  rest.    It  has  been  said,  '*  you  cannot  enter  into  any 
piypi^Pj^tiftUt  inasmuch  as  there  is  a  document  produced  which  imports  a  per- 
fansaaacei  of  the  condition  upon  which  the  grant  was  made  to  you."    Be  it  so; 
aQ4ith^  i^  i^^  ^dd  performance  of  that  good  condition:  yet  if  from  all  time, 
tl^  is,  for  the  last  two  centuries,  the  parties  have  gone  on,  on  the  footing  of. 
thf^fendowment,.  which  is  prescribed  according  to,  the  conditions  of  the  original 
gie^t.;  in  that  case,  although  no  endowment  had  been  produced,  -  the  court 
wofpld  have  presumed  an  endowment  in  that  form,  and  tliat  it  had  been  lost  by 
tii^E^  or  accident.  .  Then  does  the  production  of  that  imperfect  instrument^  ren- 
der the  presumption  less  tenable  in  point  of  law?  I  apprehend  that  it  does, not; 
and.  that  not  only  on  the  authority  of  the  case  which  has  been  adverted  to  by 
tny  brother  Gkabum, 'which  is  almost  exactly  in  point,  but  of  a  series  of  deci- 
sioi^s  which  may  be  found  in  the  books.     And  tliese  cases  shew,  that  in  all  in- 
stancea  of .  the  endowment  of  a  vicar,  when  the  instrument  of  endowment  pro- 
dfped  does  not  sustain  th^  perception  of  tithes,  a  second  endowment  is  to  be 
pretumied*  -  In  point  of  laW,  th^  foundation  of  a  presumption  is,  your  finding' 
tqiit  tilings  have  gone  on  in  a  certain  channel  and  course  from  all  time,  and  the 
piiilw^iBption  is  &at  they  would  not, have  gone  on  in  that  way  if  they  had  not 
b^f^  founded  upon  some  original  contract  between  the  parties.  -  But  then,  here, ' 
I  have  no  means  of  judging,  except  bv  another  presumption,  that  all  these, 
tfajhgf  b^ve  been  done  from  all  time :  because  there  is  nothing  in  t|ie  case,^ 
ei^VvOne  way  or  th^  other,,  with  respect  to,  the  manse  of  the  vicar;  nothing 
w^^Uexer.     If  there  had  been  a  manse  of  the  vicar,  X .  should  certainly  have 
cqfpc}fidedt  with  tlie  ipost  perfect  satisfaction^  founcled  qn  the  books,  anq^wfakt, 
I  MB^c^nid,  are  ^nucipa|s  of  h^w  not  ^w  to  be  sh^ken^  that  that  must  have 
h^^^nfi  ]Q,jconforn>ity  with  an  instrument,  whicK  ^^^ttough  it  d^ps  ijpt  j^w 
^3d^fI9^^at  01^  ifim^  ii^  existence,  apd  in^cpnformit2..^ith]lh^  .original  .con- 
diti^^ajjs  Still  th<f.  flfjXMitc  ^a^t.with  respect  to  jtW  mwsq  W,  anpe/viwfe.^d 
^rA)mBr^4!¥8bt  uUo  ^^tence  on  )}at  other  sid^^t  tf^  bpH^^^i  ff'^  |>resume, 
thffitbat^Qio(.hft  aU?ged  ^sfi  grpundfor.dest^oyii^  tbepresuniptiim.  ;  .There- 

-  r»-  fore, 


net  tiTHB  CA^ES* 

liM\       torttp  6r  the  ft^st  Imnch  of  tte  case;  I  coneiur  in  tUnldiig,  chat  an  endDwment 

woL&BY       ]|2|g  l)een  made,  although  not  that  endowment  which  has  been  produced;  that 

BR  di^HHiLL.    ^^  ^^  ^"^^  ^°  existencey  akfaoogh  now  incapable  of  production  from  lapuie  of 

i^jy-  j-~^i^  ^'^'^  '^  aix;ident;  and  that  it  was  in  confonnity  with  that  original  ecndition* 

Then  with  respect  to  the  last  part  of  the  case,  as  to  the  facta,  it  iqf^ars  to 
me,  I  confess*  it  does  not  follow,  because  there  is  but  one  witness,  {nrovided 
that  witness  states  facts  which  are  not  contradicted  on  the  other  side,  that  that 
wt)uld  not  be  sufficient  for  an  issue.  There  being  but  one  witness,  is  no  ob- 
jection in  point  of  law,  provided  he  be  uncontradicted*  But  what  does  that 
witness  undertake  to  tell  the  court?  He  undertakes  to  say,  that  these  are  an- 
cient farms*  and  tliat  the  farm  of  Mr.  Brownhill  is  an  ancient  farm;  and  he 
pirovea  it  in  this  way:  in  answer  to  an  interrogatory,  which  i^pears  to  me  to 
be  a  leading  one  (and>  I  apprehend,,  that,  at  Nm  Prius,  no  counsel  would  be 
permittee^  if.  it^  was  objected  tO|  to  examine  his  witness  in  chief  in  diat  way,  be- 
cause it  is  putting  the  words  into  the  mouth  of  the  party),  he  says,  he  knows 
.  all  these  p^ces^of  ground  that  lie  dispersedly  throughout  almost  the  whole 
townshtoi  and  thatTall  these  are  an  ancient  farm.  Now,  certainly,  in  <«der  to 
prove  ij^at  they  are  ap  ancient  farm,  and  entitled  to  the  immonities  and  privi- 
leges pf  w  anceint  farm,  it  would  be  essentially  necessary  to  shew,  that  although 
the^  may  ibe  split  mto  difierent  occupations  at  present,  they  were  in  one  occa- 
patioB.  at  one  tnoe.  That  ought  to  have  been  shewn,  either  through  the  me^ 
^om  of  living  testimony,  or  of  written  documents.  It  has  occurred  to  me  in 
the  course  of  my  practice^  to  see  twp  or  three  issues  of  this  kind  tried  on  the 
circfiii,  and  there  were  always  deeds  produced.  I  do  not  mean  to  any,  that 
evidence  of  this  kind  is  jBubstantjuUy  necessary ;  but  I  take  it,  that  it  must  be 
considered  as  necessaryj  when  the  parol  testimony  does  npt  estaUiah  unity  of 
possession;  and  this  man  does  not  prove  that.  I  confess  also  that  I  do  not 
feel  myself  warranted  in  saying,  diat  he  has  proved  payment  in  respect  of  these 
pieces  of  land.  I  do  not  think  he  has;  because  non  constat  (hat  those  pay-* 
ments,  wherever  he  obtained  them,  were  ever  made  by  the  tenant  in  respect  of 
this  pttrticttlar  parcel,  which  constitutes  the  ground  now  occupied  by  ^is  de* 
fendant  The  evidence  appears  to  me  to  be  quite  unsatisfactory;  soiinsatia- 
fiictory,  that  I  cannot  conceive  that  a  jury  could  be  brought  to  doubt  fw  a 
moment,  if  it  were  laid  before  diem;  which  I  consider  to  be  the  feat  upon 
which  this  court  must  proceed  in  ^ranting,  or  not  granting  an  issue. 

Decree  as  prayed  by  the  fail),  with  costs,  except  as  to  the  tithes  abandoned, 
and  the  tithe  of  gardens  f  and  with  reference  to  the  former,  the  pJaintift 
to  pay  the  costs  up  to  the  time  of  giving  notice  of  the  abandonment;  and 
in  respect  of  the  latter,  the  biy  to  be  dismissed  with  costs  generally.  The 
decree  to  be  without  prejudice  to  any  future  defence  the  deCendaayte  may 
be  advised  to  set  up  (1). 

(1)  Se«  mUetfv.  Plait,  Fo$t,  Trin.  1SS4. 

T.  5  Geo.  4  1831.    Scacc. 
Jwm^Ot.  Hooper  V.  Mantle,    [1  M'Clelaild,  38&] 

In  an  action  for  Tl|BCLARATIOM  sbted,  that  defendant  was  fiirmer  and  proteietorof  ti^ 
not  cairylng  •'^ tidies  of  grass  and  hay  yearly  growing  in  certain  closes  of  land  in-  tint 
away  tithe,  it  parish  of  D^ock,  atid  that  such  doses  of  land  were  in  that  year  wmm  wiA 
^^^S^^^^^  gnts^;^that  plaind^  being  tenant  and  occnpier  of  said  doses,  tnow^ 
the  land  was  ^  ^^^M^  ^^  ^^  divided  and  separated  the  tenth  part&om  the  nMb  pdftt^ 
that  year  Mwn  regime --dlereof,  and  left  the  same  ibr  the  use  of  the  defendant;  Inon  fai 
with  gran;  and  dofebdalit  did  uot  in  convenient  time  after  the  setting  out  df  the  uid  ate4 
thlluhftf^''^'^  eawythem  iMmjr,  but'petmittsd  them  to  remain^  &c  whdwby^the  lill 
was  Mt  out  in  a  1**^  ^^  oniminbffried  with  ^^^ame,  which  prev^ited  the  grass  of  plaidliff 
convenlentman-  &oia  growing  under  the  same,  &c.  The  defence  was,  that  the  tithes  werevini* 
ner  for  carrying  properly  set-  o^  ^d^  Ehait.tbe  tithe  oocks,  some  sipalL  and  some  lai^y. wbe 
?^*  fon^d^^  f^"^  «»  norio  !tfae>dtlMrs,  thkt  a  whe^rrOw  coidd  not  pass  IvetWesn  Vtwmi 
itwas^outac-  M>«oMcqQelM9s'of -wdifab.t}ieB^  wSs  ho  room  letttof  mAe  themdntd.hajD^  eaA 
Goidingtothe        "'     .V  .  '    r  *  thil 

cugtom  of  the  oouatry^.fifeld,  that  the  Vaitance,  and  the  imcertainty  at  to  the  setting  out  of  the  dthe,were  lUffid^t 
grounds  for  graatin^  c  new  trial.    But  the  plaintiff  was  aUowed  to  amend  on  pajrment  of  costs. 


that «  waggon  MM  not  he  bi^iigM  to  tak^' thrift  KWttfvAf^^ttMt  dtMtg  tmi 
liid^  a^l^nitig  codks.  ' 

Th«  aedoa  itas  ttM  at  th^  Lent  asrftfen of  1M4,  fer  tho  ^sountyofGlovrt^ea^ 
ter,  before  Mr.  Justice  Pahk,  and  a  Terdict  obtained  ibr  the  plainti^  wkh  M^ 
datnagefli.  At  the  tirial,  an  oUeotion  was  taken  that  tliere  waa  a  variance  be- 
tween the  declaration^  in  whidi  it  was  averred  that  the  land  was  sown  with 
grassi  and  tlie  woof»  by  which  it  atoeated,  ttiat  the  grass  in  qneationr  was  na- 
tttrali  not  artificial  grass  fitmi  seed.  The  learned  jiklge  reused  to- stop  tfa<^ 
causa,  but  gave  the  delkrdant  Hb^rtyto  apply  to  the  court  upon  the  points 
ThoTe  was  some  conflicting  testimony  respeeivng  the  raanner  in  whidir  the  tithe 
was  Stet  out;  but  the  learned  jiHidge  told  the  jury  that  thfe'  only  question  waa^ 
vilicther  it  appeared  upon  the  evidence  that  the  tithe  Was  set  out  acc6r Asg  to 
fta  Cttstoiti ;  and  he  now  reported  that  he  was  satitoficfd  witli  the  verdftst.'  A  rtde 
waa  obtiiined  to  shew  cause  why  the  verdict  ftftioold  not  be  wtHHM^  smA  «nonf 
atfk  entered,  or  a  new  trial  granted.  •    i    < 

TmtntBn,  W.E.,  and  RusteU  W.  O.,  noW  shifw^BdHMnrse.  The  &et#:i»  the 
eaae  are  agreed,  and  the  propriety  of  the  verdict  oilght  to^  be  ^11  ^4iAn»  the 
learned  judge  has  left  it.  There  is  no  ground  for  thfis-  api^*cation  to  the  court 
upon  the  merits;  and  ther  only  question  is,  as  to  th«  variance,  whielristhe  chief, 
and  in  aAiort  the  only  point.  Ills  true,  that  the  declaratioastaCec^iiBl  the 
doses  or  parcels  of  land  were  tiiat  year  soWn  With  gras^.  Now,  ft  is  ctea#('tfaHt 
WhethA  the  grass  Was  sown,  or  gre#  vt4thout  the  int^WeMiOH  of  tittt  tpacida 
erf  cultivation,  0)e  tithe  to  which  the  defendant  Waa  aitkkd  wasser  om^'  aMd 
tfiat  he  wa«  bound  to  carry  it  off  the  laivl  within  a'feasonabk  time,  wl^h  he 
ikA  not  do.  The  argument  at  the  trial,  aM  whk^  would  be  urgdft  upwithe 
aourt  now  is,  ^at  the  grass  in  question  cannot  be*  ^d  to  have  bem  aown,  b^ 
aaus^  it  was  proved  to  have  been  natural  grass;  but  it  mightnot  bedlfikmlt 
to  riiew,  if  necessary,  that  the  variaiifce  Xi  rather  notninal  than  realf  btit  nothing 
is'  a  fiittA  variance,  urdesir  it  be  in  some  part  of  the  dedaradon  which '  ia  naiaiM 
-to  the  cause  of  afction.  Now  these  wotds,--^'  ttiat  stidi  doses  6f  Und  w)a«  iii 
ilMt  year  sown  with  grass,^ — may  be  expunged,  and  Ae  declaration  wiR  be  as 
good  without  them.  It  is  an  immaterial  avefmeht;  and  that  being  the^  oaae# 
evafl  if  there  be  a  variance,  it  does  not  afl^t  plaiMiff's  eauie  of  dcoon^  and  ia 
net  fittal  to  the  vetdict.  In  Rkketts  v.  8alweyiy)y  it  was  hcM^thafrif  part 
only  of  an  avemient  iii  an  action  of  tort  be  proved,  it  will  saiMaiki  the  acftionrif 
dnd'here  aH  that  was  material  was  clearly  eMablithed  inf  evideno^^  thr  varienccp 
therefore,  is  immaterial,  it  being  mere  nudtt^  of  indnccMacMt,  and  not  touching^ 
ih«  merits; 

Ludlom,  E*  eMfton,  and  PMUpoU,  e^M^d^  the  variance  it  Hot  the*  only 
|iOint  m  the  case.  If  the  question  as  ta  the  titling  otit  waa  apparently  mixed 
#ith  fraud,  the  jury  might  have  been  unwilling  to  nnd  agl^st  the  plsntMTi  andi 
thereby  durge  him  with  a  misdemeanor.  But  the  phuntiff  would  have  beeo 
liable  even  if  the  tidie  had  been  set  out  improperly  by  accident.  The  tithe- 
owner  is  obstructed,  if  space  is  not  left  ibr  him  to  carry  the  tithe  away.  It  is 
fitndulent  todbatruct  the  tithes-owner  a^  setting  out  die  tithe  in  the  due  pro- 
partiaai^  aadthia'Buiy  be  done  by  pfaidag  the  c^^  se  aaer  to  aAahoAei^  is 
lo*  nandBT'lt  impoasifale  to  carry  tfaoofraway  without  trespassing  upon  diose  m 
A^'  tawst.    Now  it'  was-  the  duty  of  the  karoed  judge  to  state  to  the  jury 

K.  the  evideaoe,  friuit  would  be  a  frandulent. setting  out  in  law;  and  tha| 
^yifewd  Ae  plaintiff  had  been«guil^  of  tbia  breach  of  the  W;  thoogh  lie 
JhH  conUnitliaAwftBudinftet  orintentbni  it  waa.iiiei»dat]r.to:flBd)fer  ibedoi 
IMhnti  Bttt'  this  dhreetiaii  waa  not  givien^  and-the  jnrywereJeftiei-dM* 
llnir  own  ectelaaion.  ^  Upon  the  second  points  artorthniaaiifjies^  taiein^|na« 
atUe*  tQ  say^thst  tke  #osda  ceotained  an  impeilieBnaillkf^tian^Tand^lihercfMid 
dwy  cannot  be  sriedted,  even  in  tavt  -  i.  i-.-s'.—  re.* 

;  ^^  ieatated  bf  wae^  liheaif  anaotteniio  Jk>dag|hut'b;^«l^  jnintcKibgf  air,ia«r 
j«ry  ^dene  ao  Ma  uMrv^ant,  he  onuiot'givio.ha  eviddaee^n  mpii)yrdone)li>ii  iiAtb\ 
Ma  aenrant^  for  the  pleadings  area  guide  to  die  paatica^in  xhms.^ppaeii^'Muk 
Mrefer)6  the  declaration  must  be  ccnrtaitt,  and  free  frohi  ambiguity.    Thewell^ 

'''ttaoww* 

(1)  2  B.  ft  A.  360. 


u$$ 


16Mb 
Boopia 

«. 

MAWTLB. 


I       '  r      ' 

(jV    .    ,     .-J 

■*''.'■■ 

ij  n    tiff 

1      't  ^r 

-  1'  ■'tli>  1* 

.    ft    .. 

■    .,  '  >   • 


HM 


uootH 

MANTLB. 


TITHE  CA8BS.  r 

knowndtfe  biHm^€tfr\  H^tmnum  (1)  ifaaio  fK«iiti;tkne;(lH.pUariflr%-dbgii 
it  wiB  arerredy  were  accuBtomed  to  bite  sheep  and  iambs;  but  thb  sfMMit* 
ooukl  not:. be  aasiained.bj  prooi^  that  they  weie&iriouii  and  in  the  Jabit  of 
biting  aocDJ 

TIos  i»-iibt  an  accidental  tort,  but  betureen  parties  hating  vedproeal  tiabiii* 
tieSk'  In  Hardnncke  v.  Tkompaon  (2)«  it  was  h6ld>  tliat  in  an  action  on  the  laie 
'in  the  nature  of  wastes  where,  the  deolaratioB  aet  forth  that  the  defendant  was 
tenant  for  life,  and  the  remainder  belmiged  to  the  plaintiff  in  tail»  to  wit  to  bim 
and  the  heirs  of  his  body;  whereas  k  appeared^  on  reading  the  deed|*that  the 
plaintiff  was  entided  to  die  remainder  in  tail  male,  and  not  in  tail  genera],  m 
stated' in  the  declaration,  this  was  held  to  be  a  fatal  vananoei  and  the  plaintiff 
was  noasaitsd ;  and  jet  the  srerment  waa  no  mote  material  betwee»the^  htigai* 
ing partitB thevc^  thaK the avensient her«*  Thatcaae niay  therefi>re be raied 
on  for  the  ^lefendaaC.  -  In  Stetens  v.  Jldndge^S^,  it  was  held,  that  wheve  a 
farmer  chMmed  exebiption  from  tithe  £or  green  cut  fodder  for  husbandry  horses^ 
he  nuiet  BhcMrtbatsnch  iisiVscB  were  used  in  husbandry,  and  that  he  hetd  no 
othevsqstenande  for  thenii  .  So  here-  the  plaintiff  airers  that  defendant  is-eui^ 
ded'to'titheifirom  diese  closes  when  they  are  sown  with  grass.  He  waa  there- 
fbreimundiio  ahewsbint  tine^  wew  sown  that  year  before  defendana  ooidd  be 
liaUetto  an  a«tion  lb#  not  carrying  the  4ithe  away;  for,  by  his 'dedaratkin,  it 
waapiiniv  tharif  they  were  ndt  sown,  the  defendant  was  not  entitled  to  titfae-at 
all.  .  And *thaiaetoif  neadow 'land  never  being  sown,  and  other  lands  being 
aometameasown,  ia  in  defendanffa  faToor*  It  was  said  by.  Mi.  Baron*  Woon^ 
in  CMd'V^  Bennett  (4),  if  plaintiff  oMdies  hia^allegatioos  mo^e  fatrgaami  poutiouv 
kr-dnn  is^neeeasaryy  ha  is  bound 'by  it.  fiesidesi  it  waa  held  in  Afeye«  ▼«  fFU^ 
Uit^  Cl0i^(5)^  that  plaintiff  must'  prove  that  die  tithe  was  set  oat  iaa  prapor 
manner^  to.mamtdin  aa  Action  for  not  taking  it  away<  And  the  proof  in  diia 
case  waffciearly  ineoffieiiant  upon  that  point. 

TheConrt,  without  iormalfy  deiivedng  their  opinion  on  the  aignment,*  madm 
the  nik^absolntefora  new  trial.     CoMs  to  abide  the  event.     . 

CHUton,  on  a  subsequent  day,  shewed  eanaa  against  a  rule  Sot  leave  to  ameadU 
and  eited\0roiirM  v.  Kidil  (0),  and  MarrioU  v.  Lister  (7). 
'^  GaAjtAM,  B.  (8).< — It  is  quite  clear,  that  die  variance  avose  from  a  miatalBe^. 
which  was  almost  a  mere  clerical  error  in  oopying  the  declacatioa  from  a  preon^- 
dent  rdating  to  tithe  of  com.  The  plaintiff  therefore  ought  not  to  be  aenttfLowa* 
to  trial  with  a  ehanee,  amounting  almost  to  certainty,  of  nonsuit,  but  he  ahodd' 
he  at  liberty  to  try  his  action  again  upon  the  merits.  . 

HuLLocK,  B. — There  can  be  no  doabt  that  a  party  may  amend;  the#iiij^ 
question  is,,  the  terms  upon  which  it  is  to  be  done»  *  The  usual  practiee  ia»\lir 
grant  the  motion  on  pigment  of  coats  of  the  application,  Herethe  Cenit  haa 
given  no  o[Jinion  on  the  dedavatioa*  We  have  sent  dov^n.  tliei  cause  for  a  worn 
trial,  and  have  avoided  giving  any  opinion  upon  the  sufficiency  of  tbedec|ai|ttiDB» 

Rule  absolilte,  onpayinent  of  opsta» 


i 


n  1  B.  &  A.  622. 
2)  2  Saun.  252,  lu 
(Z)  5  Vr.ZZii  Ante,  p.  919. 


I 


4)  5  Pn  546. 

5)3E8p.31;  Ante,  p.  479. 
6)  S  Moore,  165. 


(7)  2  WiU.  147^ 

(8)  The  Chirf 
Baron  <rafTi» 
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SchMhoDu  is 
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Hulme,  Clerk,  v.  Pardee.    £1  M^Clelana,  893.3     , 

A  SSUMPSTT  for  one  year's  composition  for  tithea.  Flea»  die  general  ii 
^^^  except  as  to  the  sum  of  2/.  and  a  fraction,  to  which  amount  thetift  waan. 

plea  of  tender.  *  At  the  trial,  before  Mr.  Baron  Hoi.boe&»  at  Woro^ateivn; 

lit  detennined  verdict  was  obtained  for  die  plainttff*  The  facts  wereaa  foUowst-^  >  .  ).•  - 
r  Uie  tenancy  The  defendant's  tenan^  of  the  farm  determined  at  Lady «day ,  1  aSS;  the  iMfrr 
^^t^'  7^  ®"*^  **  Michaelmas,  and  the  composition  had  been  regnlady  pd^lo. 
y/but  S«J"   Michaelmas,  1821 ;  but,  by  the  custom  of  the  country,  defendant  hd4.p«rt  of 

let  be  notice:  y,       .   .        ^        ^ 

Srelbre,  where  tenant  eontioued  to  hold  part  of  the  farm  for  her' way-going  crop,  till'Michaehnaa  folUmiag  the 
I  of  her  term:  Held,. that  tender  of  composition  to  Lady-day,  and  setting  out  of  tithe  upon  the  part  tKas  oocu- 
df  ia  no  anawer  to  an  action  for  a  year*f  compoeitipn. 
Ifoticeto  determine  such  compoiition  mu«t  be  limUa*  to  notice  to  determine  a  yearly  tenancy,  yu*  liz  moathi. 
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the  laiid  fov  her  wey«-gving  crop  till  like  ^jftdisriaiaii  feUowmg!  sbe  then  set 
iwl  the  tkhfiBin 'kind  upon  that  part,  and  calcidating  the  compoekio^  ap  to 
Lady-^day  upon  the'odier  (winch  since  then  hadheen  oocupied  by  aaucceed-* 
ing  teitant),  offered  it  as  the  whole  to  which'  she  was  liable;  thus  leaving' the 
tiUie  u|>on  that  part  of  tl^e  farm  'which  she  had  gsven:  op,  to  he  paid  by  the  new 
tenant.  No.  notice  was  given  ta  dbcontinue  the  -  composition,^  but^  it  was  in 
proofy'tfiat  tte  plaintiff  had  intimated  hk  teadiness  to  negotiate  a  composi- 
tion with  the  nb w  tenknt.  A  rule  had  been  obtained  on  a  former  day,  to  ahew  - 
cause  ythy  the  Tcrdict  ibr  the  pkintiff  should  not  be  set  aside,  and  a  verdict 
Vftteved  for  the  defendant;  '  Aiid  now, 

'  Canktphell  shewed  cause.  It  is  dear;  that  if  the  plajntiff  oonhl  net  maintain 
aa  action  for  not  setting  out  the  tithe  (bad  the  defendant  not  doi»  so)  on  the 
fltotute  the  £d  and  dd  «»f  Edward '6th,  -c.  15,  he  certakiiy  can  araidtais  his  ac- 
tion for  the  composition.  The  act- declares,  that  thd  famehr  :shaiU  nbtrarry 
»VMiy  his  produce  till  the' tithe  is  set  out,  or  tbe  saine  is  otherwise- agreed  for. 
Now,  would  it  hot  have'  been  an  answer  to  any  actioiii  for  not'settirig  'out  the 
tttibes;  if.the  Hei^dant  had  put  in  "die  receipts  fer  paymdntroT ihereoaipeaition 
upito  Micfaaehnas,  1921,  the  period  from  wbicfb  the  present  demeiiid'aeQTUed? 
It'has  been  held,  that  a  party  cannot  abandon  a  conaposidDB  birt^upbhie^alar 
notice,  iipbn  the  same  rule  as  prevails  bietween  landlord  ihd  tenautb  In^this 
ense  it  was  not  disputed  thattitbe  for  the  whole  ikrm'was  drie  up  to  Lady*day 
from  the  di^eDdaot*  And  dioogh  the  defendant  then  quilted  part  of  her  oc« 
capatloti^  yet  ^s  \ik  thh«^ear  eonimeneed  at  MFidineltoas  precedingy^aod^ste  had 
given  no  'notice  t6  the  plainciff  to  discontinne  the  cbmposititti,  shcf  wan  bkarly 
liable  for  the  whble  y^ar.  There  might  he  some  Uktle  difficulty  in  adjustijq^  the 
}>ro{ioTtiDiia  of  contribution  hetweeti  the  defendttnt-and'ticxsuccesMnr;*  but 
thei«  is  no  Tcaflon  ivhy  the  plaintiff  shotdd  suffet  from  thai  difficidty.  In- 'Wy- 
hurd  V.  Tucli  (l)i  it  was  held,  that  a  compo^'tion '  might  be  either  dnring  the 
tctoaocy,  or  from  year  to  year;  and  in  the  first  caaera*notice«t  Michltdmas, 
upon  a  tenancy  expirii^  at  Lady-<Iay,  would  suffice;  because  the  rector,  or 
tithe^owner,  wduld^  then  be  apprized  of  the  detercbinatioo  of  his  intereats  with 
the  occupier.  Had  the  present  defendant  done  so,  the  ^question  might  have 
bealB  dififi?reht;  but  her  composition  Was  from  year  to  year,  ending  at  Michiiel- 
Htts;  and,  in  point  of  fact,  she  said  nothing  relating  to  die  subject*  In  Hew-- 
Uv,  A4istM{%\'(y^^  Kensington  c^tse)  It  was  contended,  for  the  first  time, 
that  notice  was  unnecessary ;  but  it  is  now  fully  settled,  that  notice  must  be 
given  to  determine  a  composition.  '  In  Cox  v.  Brain  {9)  it  is  said,,  that  the 
owaapoibion  expife^r  with  ^e  tenancy  of  the  land;  but  this  does  not  affect  the 
qifeetidn  here.  Arid  that  case  shews,  that  there  may  be  a  parol  contract  for  a 
OoiApomtidn,  or,  at  least,  that  the  composition  in  this  case  must  be  sustained;' 
hteatutfeit.  h  there  laid  down,  tluit  if  a  defendimt' puts  in  a  plea  of  tender  to 
BildtBh  action  a^  the'ptesent,  the  plea  admitt  the  contract.  Upon  the  whole, 
it  ia'plttin,"tbM  tmless  the  Court  is  prepared  to  go  the  length  of  saying,  that  a 
composition  may  be  put  an  end  to  with6ut  notice  on  either  side;  this  rule  must 

be':dniebajFged. 

,     IWnifloiH  eoKlr^^-^This  is  not  an  action  npon  the  statute,  and  has  nothing 
to  do  with  notice:  the  payment  of  composition  by  the  defendant  for  a  period 
of  time  subsequent  to.  lu^  J^uitting  the  occupation  of  all  but  the  twenty  acres, 
which  she  he^loxi  Iber  yirqy-go/ng  crop,  v^ould  not  bar  the  plaintiff's  demand 
of  tithe  in  kiiid  frorti'tfaer  tiew  terSnt,  fcrr  *skl')>art  of  the  farm  iitMeast  which* 
yim^  ttol/ooQ^Neft  b^  'the  .way-^goiilg  cnop;  ^u^  thus  lie  r mi^ t  repevv^  t^Ue 
tfchetf(^lR)r  ttliiebhehilsiild  fiiuindation^d^  eonscieocei  and  as. little  £pMvi»fM)ni\n 
Inw^    By  th^  dfadahceat  tiie  trialj  it  ilppeared.  that  the  p^i|itiff  4^nQQ9pled,4<ij[ 
enter  mto  a-haftgain  wkh.«thei»-odmft)g  tetfjpim,.U(^o,9¥a^;fi4ly:  I^PpriseA  ^it^, 
diAtiAoitthlit  Af  i^Ftildtaat'oiit'  the  tithe>  except  ijor  (ba^part  for  wHi<^(q|be 
ttkdkrtKi  « -eobposiiaon^;!  imi  tbe  hi-<eeiiiic^  t^|iafi^i^om9^f?^(^  ti^inj(ori¥V»7<^ 
Aon^ieiQthe^i^liMtifFv*  ItiBf^dnaiH  theisforej  ibftt ^^9  ii)iP^i(¥r  s^fip  ^mmV^, 
stb  '  and 
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•od  hfd  the  inpeomiiigfeiiipt  be^nsuedfornot  Httinfmit  the  dtheii  the  foBoWf 
ing harvest,  he  could  nothave  pleaded  tl^e  compoaition  with  t)ie  present  defefi? 
duit.  [G^HAM« — I  think  it  would  be  an  answer  against  die  new  tenant,  that  the 
fbraoer  tenant,  Pardoe,  had  paid  the  composition.]  Besides,  in  Bt^g  8c  Nelson  t. 
Woodward  (1),  it  was  held,  vqpon  a  second  argument,  that  a  composition  to  be 
discharged  from  the  payment  of  tithes  is  not  good,  even  if  it  be  against  the  parson 
himself,  if  it  be  not  by  fine  or  deed ;  and  die  same  doctrine  was  held  in  Crou 
Jac  137.  Now,  in  the  present  case^^neither  the  one  nor  the  other  existed;  tm^ 
therefore  the  defendant  had  a  right  to  treat  ihe  contract  as  a  iiiiHil)p>  in^myn'f 
Digest,  dtle  Disues,  aU  the  cases  agree,  that  such  a  payment  cannot  operate  bv 
way  of  dis^arge.  to  a  third  party;  therefore,  the  farm  bein^  liable  to  dthoyif 
the  defendant,  hadpaid  the  composidon,  another  person  being  m  possession^  Ae 
could  not  seo»ver  against  such  person ;  for  hers  would  be  a  volontaryptjrment, 
9^d  no  oncf  ca^  makehimself  the  creditor  of  another  without  his  consent.  She  is 
alt^pether  aati^g^,  except  as  to  the  twenty  acres;  and  the  landlord  migh^ 
have  brought  hia  action  of  ejectment,  laying  the  demise  onflie  ^th  of  Misrcbf 
had  shei^idd  Hirer  any  part  of  the  fann  beyond  the  twwtty  acresji^  How,  then, 
Cfidskl  8be>^e  liable  wc  dthe  or  composidon  for  the  othfr  |Mrt  ?  She  htfd  dona 
attihatebuld  be>raqttired&r  her  in  tendering  theatnount  due  to  Lady-^day,  and 
settidg  out  diedthe  of  the  way-going  crop«  For  the  odier  part  c^the  &rm 
the^n^w  tenant  was  liable  &oin  Lady-dly*  l%e  action  was  therefore  altoger 
ther  toiscoDeeived* 

.Gaabam,  B^*«<- Although  I  caniioi  say  diat  a  similar  case  has  oedurred  within 
n^.pxpcdenee,  yet  those  wUcb  have  been  cited  do  not  embtfrrass  roj  jndgr 
ment.  .Lord  Thijalow  deteirwitfed,  in  the  case  of  Buhnp  v.  Ckiehejrt^  (iS). 
that  if  «ouoe  be  necessary^  it  must  be  put  on  thesamefoodng  as  between  landlorj 
and  tenant ;  and.sudi  contracts  as  that  between  the  plaind^and  defendant  being 
legitimntft  and  valid,  itlsBCins  reasonable  that  they  should  be  governed  by  thesame 
principles  as  those  nhidi  prevail  with  respect  to  the  occupadon  of  lands  by 
yearly  holding;  though  mm  congfat  but  that  the  plaintiff  knew  of  the  defend? 
ent's  quitting  at  Lady-day*  But  as  there  was  no  nodce  at  all,  the  rector  had  ^ 
right  to  bring  his  acdon  for  the  composition,  on  the  ground  that  no  nodce  had 
been  given.  We  ^re  then  pressed  witli  an  argument  affecting  the  conscience 
q£  the  pknu^ff,  who,  it  is  insinuated,  if  tfiis  action  succeeds,  may  have  ohtiMoe^ 
composition,  and  tlie  dthes  in  ^ind  also;  but  there  is  no  evidence  to  that  efiec^ 
and  ndthipg  in  the  circumstances  from  which  to  infer  that  the  rector  had  taken* 
or  was  inclined  to  take,  more  than  was  due.  The  attempt  to  negotiate  with  Bla- 
ney,  the  in-coming  tenant,  could  only  shew,  that  the  plaintiff  was  wiB&ig  to  en- 
ter into  a  contract  with  him,  similar  to  that  which  existed  with  the  d^ndanti 
to  commence  from  Michaehnas,  18^3,  when  the  defendant's  liability  ceased.  I 
am  quite  clear  that  no  new  trial  ought  to  take  place ;  though  I  am  not  prepiured 
to  determine,  that  six  months'  notice,  from  the  end  of  the  defendant's' faofdingy 
should  have  been  given. 

Gab&ow,  B. — The  application  is  for  leave  to  set  aside  the  verdict  for  thtf 
plaintiff,  and  enter  a  verdict  for  the  defendant;  and  as  that  verdict  appears  to 
be  right  upon  the  evidence,  I  think  this  rule  should  be  discharged.  Compott- 
dons  are  of  long  standing,  and  so  convenient  to  both  parties^  shutting  out  the 
chance  of  the  annual  recurrence  of  disputes  about  the  quantity  of  tithe,  that  the 
Courts  have  been  always  unwilling  to  do  any  thing  which  may  discotmtenanoe^ 
or  set  them  aside.  The  parties  might  have  agreed  diat  the  termination  of  the 
composition  should  depend  upon  the  termination  of  the  tenancy;  bUt  if  the  de- 
fendant chose  to  commence  die  composition  from  Michaelmas  instead  of  La- 
dy-day, she  did  so  with  her  eyes  open,  and  must  abide  the  consequences.  Were 
a  tenant  at  liberty  to  put  an  end  to  a  composition  without  notice,  the  rector,  or 
tithe-owner,  might  be  subjected  to  litde  less  than  a  fraud,  by  having  his  dihe 
set  out  in  kind  in  a  bad  harvest,  and  tbi?  .composition  paid  when  die  harvest  waa 

abundant. 


(1)  Cro,  Eli». 249;  i#ii/^  voU  1,  p.  M.         (2)  2  Bro,  Chs.  C.  l«2-8;  Poti,  AM. 
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abundant.   No  mcoQveni^aee^iuii  arise  froi»  requiring  Aatooli^  l£M« 

These-oonlraclSy  like  olfaei*  of  thi»  des^riptioiiy  datwild  stand  titt'litt  owwmiicnoe       ttouca 
of  either  party  requires  tlut  they  should  eemiei  and  then  Asf  namt  he  pufean       pji|[|km. 
end  to,  in  a  manner  conyenient  to  the  other  par^«    The  nokioe  Js  goad  ror  the  -^^f-    -^  » 
plaintiff,  and  not  ill  for  the  defendant^  and  she  nnist  abide  the  conseqaeneea  of 
her  negligence  in  not  gWing  aotioe. 

HuLLocK,  B.-<-In  nvhurd  v«  Tuch  although  my  Lord  Chief  Jmtice'ETUi 
felt  some  difficulty  in  admitting  the  analogy  between  land  and  tithe,  yet  the  do* 
daiiMiof  the  House  of  Lords,  in  the  Kensington  case,  was  held  by  him  to  hede- 
dsiveuppn  the  point;  and  the  other  kamedjudges,BuiiX.BB,HsAZHt  and  Rookb, 
were  clearly  of  opinion  that  notice  was  necess^y.  It  is  true,  that  Kc  Jnstioe 
BuLLBB,  in  supposing  a  case  similar  to  that  which  .has  actually  oocunad  here, 
says,  it  would  be  a  nice  question  to  determine^  whether-  dbe  composkioii  woidd 
be  during  the  interest  of  the  tooaat,  or  from  year^  year.  genaraUir.;  but  ha  b^  . 
no  means  intimates  that  the  composition  must  be  determined  by  the  tsdaaey ; 
it  may  be  inferred  that  the  inclination  of  his  optnionis  the  oth€trtsni|i«i'.:'I^ 
cases  in  Cro.  Eliz.  and  that  in  Cxo.  Jac  1^7»  t^  not  in  fKunt  t  there  .the  idsv* 
gyman  was  repudiating  the  composition;  buthad  he^takco  the  &L compi isiiif mia 
one  case,. or  the  .10/.  m  the  other,  neither  of  them  eauld  have  saidlho'lmd  not 
received  the  tithe  for  which  he  was  proc^diqg.  The  pinnt  deteftaitied  fibna 
was,  that  a  composition,  for  a  term  of  yearSi  or  dmng  die  joint  tfoes*! the 
parson  and  the  layman,  must  be  by  deed.  But  it  is  expressly  aeid)3a' do* 
Jac*  that  a  eoBiposition  for  a  year  by  parol  is  gped«  So-  hate  then,  .vndei  ihia 
agreement  by.  paroU  if  the  pliunt^  w««e  to.  poroceeA  againat  tha.pieantioecopi- 
er  for  tli^  tithe  in  question,  I  aniaot  pirepared^  say  that  iitf  dgiiit  mighfc  not  be 
pleaded;  and  I  think  the  receipts  for  payments  for  suchnmmiisilitMi:  iwMdd  be 
an  answer  to  such  action*  There  could  be  |bo  reawwi,  thtitwcc^toappK^and 
that  the  plaiotifFmi^t  recover  tithe  to  douUc:  the  ameiint  he  ,wila  entijdedto  le- 
oeive.  It  may  even  be  difficult  to  say,  that  tbe  eonposttion  i»iiot  stiU  existing, 
fs  no  notice  has  beengiyen  up  to  this  day  to  djacontiane  it 

^  rBuIe  disdiaq^* 
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WoNey  and  another  r.  Plait  &  Lowwd.  [1  M*Clefeiid,  ^W8 J(l).         ^"^y  ^''• 

^■^HE  plaintiflfs  in  this  suit  were  the  same  parties  as  in  .  that  of  WolUy  and  To  a  bill  for 
-■-   anouier  v,  frownAt^^  and  others  {AntCt  p,  1152),  and  sued  in  the  same  tithes  by  leweet 
right,  and  for  the  same  object.     The  defendants  were  occupiers  of  lands  in  f  * '^ator    "*' 
another  township  in  the  same  parish,  called  Stayley,and  after,  by  their  answer,  againgtoocupien 
putting  the  plaintiffi  on  proof  of  their  title,  and  respectively  admitting  occupa-  alone,  mere non- 
tion  since  the  first  January,  1812,  they  said  that  their  several  farms  and  hnds  psym^nt, 
formed  part  of  a  certain  estate,  situate  in  Stayley,  ^belonging  to  the  Earl  of  ^dence'ofper- 
SCamford  and  Warrington.     They  believed  that  the  said  earl  was,  in  and  prior  nancy  by  the 
to  the  year  1812,  and  has  ever  since  been,  and  now  is,  entitled  to  all  the  tithes  landlord  of  the 
of  corn  and  grain  arising,  &c.  on  the  said  estate.     They  alleged  that  they  had,  premise*  fiar  a 
ever  since  they  occupied  their  said  several  farms  and  lands  in  each  year  re-  ^-^  y®*"*  *|*r 
spectively,  accounted  for,  and  paid  to   the  baili^  for  the  said  earl,  yearly  ^j^  o^tiUe  in 
compositions  for  the  tithes  of  ail  the  corn  and  grain,  which  had  been  reap-  him  as  a  por- 
ed, tal^cn,  ox  got  by  them  froip  their  lands ;  and  that  from  the  year  1812  tioner,  unsup- 
downwards,  no  claim. or  demand  for  such  tithes  was  ever  made  on  them,  or  ?*'^®^'2L  "^ 
eitheir  of "^them,  by  the  plaintiffs,  or  any, person,  or  persons  on  their  behalf,  or  not'wnstitatra 
by  or  on  the  behalf  of  aiiy  other  person  or  persons  claiming  ..to  be  entided  to  defence,  and  the 
the  rectory,  or  the  tithes  belonging  to  it,  until  the  time  of  the  filing  of  the  bill  case  will  not  be 
(1817^,     Tliey  further  said,  that  they  had  been  informed,  and  believed,  that  '*'i^^J['  f 
the  said  earj,  and  the  persons  under  whom  he  claimed  title,  had  been  en-  porticmer  miut* 

titled  be  either  prqred 
by  shewing  the  grant  under  which  he  claims,  or  if  it  lus  been  lost,  by  that  species  of  e^dence  which  would  enaUe 
the  court  to  presume  that  such  a  grant  once  existed. 

The  situation  of  an  owner  of  land  cbdming  title  to  tithes  from  it  as  a  portioner;  is  worse  than  that  of  any  other 
person  claiming  the  .same  tide. 

Whenever  a  portion  of  tithes  is  claimed,  actual  pernancy  of  those  tithes  from  a  long  and  remot  etime  ought  to 
be  proved. 

(1)  See  WnUey  ▼.  BrownMU;  Ante,  p.  1152. 


f    'ii 


.$itM  tp  reeeiTe*  and  h«d  WQciii«d,  aU  tht  tiOtf^f^oonirwA^lpFftilMlfi^lll  kmj^ 
txom  Uxfm  immeiiiorialt  or  from  very  ancient  tioM^  lo  ther.paMieiMt^.  llmtitf^if 
deifeace  to  the  deo&and  of  the  retidtte  of  the  tithea  abttght  by.dif  billiaaaliii 
]^  to  that  set  up  in  ihe  other  cause,  which  has  been  reiGerred  ttu  *  . 
.   Martm,  H.,  Clarke^  N.  (7.,  aad  Batder^  foe  the  plaifHifla*  . 
.  AgOTf  Parker ^  T.f  and  Spencer  for  tha.defendaiila*. 

The  title  of  the  phuntiffs,  as  kssees  of  the  rectas,  had  boea.  bafimna 
^aftablished. 

On  the  part  of  the  defendants  no  documentary  evideoea  waa  iffodoead*.  .  . 
.  The  parol  evidence  (material  to  be  Btated)»  coosiatad  of  the  depoaitimia  of 
four  wimessea.  The  firaf  waa  the  Earl  of  Stamford's  bailiff  for  dw  laoda  in 
Question,  from  the  year  -ISli-  to  die  time  of  bis  examinatioiu  Ha  8laied»  ihaa 
from  that  year  down- to  1821  inclusive,  he  had(aa  baiUff)  vahttd  the  tUbaa  af 
€pm  and  grain  uptm  the  fiuins  in  each  year,  and  received  the  aaaoaaa  of 


yaluatioos  (eoun&pi  lor  Lowood's  farm^  in  1^19,)  from  tfaeaaapaalivia  aqeimiifg^ 

are^f  jaMiai 


that  in.l31d.betook  the  tithea  in  kind  of  ahont  halfa  austDawryaiare 
l^&jog  the  oaly  corn  or  grain  produced  in  that  yfefenr  on  Ijawobd/is 
ai:qoipit  of  his.baiviag  re&iaed  to  pay  the  amoaait  at  wbiebhe  faad;«ahmit||i«v 
beif^g  too  high.  The  three  other  witpesaas,  aged  .76»  KO^  and  .80,  fcytftiaaiy; 
bad  been  pceupiera  of  the  defendanta'y  or  partef  Um  defindaatif  fUmm^^mit 
dapo^,  that  duicing  th^r  seve^d  oecapationa,  no  titfaaa,  aroo  ttdma  of  <iia 
and.  grain  had  been  collected  or  deftuuided  from  tfaam  for  ^kt^'VeaUrmcim 
lefisee^f  Two  of  them  stated  that  they  had  been  mfenoed,  one  by  hia>fiMta^ 
who  had. bean  an  ocoapies  in  the  parish  nearly  all  his  life^  ibaodiar  fayta«ii^ 
ceased  steward  of  Lord  S.,  that  the  Earls  of  Stamford  had.  iaiwaya  weaem 
ad,,  and  wieve  reputed  to.  be  &atifM,  to  'the  two  hatmeatiamiilafBcitiof 
tithe.  The  period  of  qeeupaiion  by  the  first  waa  at  a  distance:  •  of  allaba 
fpmj.jyeani  and  be  said,,  that  i^  one  year  he  had  paid  vimi^  eonqmitHaf  in 
mon^y^  in  lieu  of  the  tithe  of  some  oats,  to  the  best.of  hie  reoolleoUflBy  «•  tki 
wn  steward  of  Lord  S*<  The  aecend.gave  evidence  of  having.  oce«pied;fiMf 
J^fay,  1808,  to  November,  1811;  and  of. having,  in.  ISlOijind  18il>pniilia 
composition  in  money,  in  lieu  of  the  tithe  of  oats  gposipa  on  his  £uEni,<to  Laadr 
Stamford's  bailiff  or  steward. .  The  last  vritaess  had  oeenpied  for  apeiidA  of 
ten  years,  commencing  about  forty-iwo  years  before,-  dwdng  each  o^jthttitfarsa 
first  years  of  which  he  said  he  had^rown  some,  oats,  and  hnd  paid  the  wammtli 
sum  of  Ss.  6d.  in  respect  of  tithea  (but  whether  of  com  or^  grain  he.oonU  not 
depose),  to  one  Randle  Judson,  who,  as  he  was  informed,  and  bebemed,  wttsn. 
lessee  under  Lord  Stamford  of  certain  tithes,  arisii^  from  lands  wjtlnn^tha 
township.  He  also  said,  that  the  preceding  occupier  had  informed  ban. thai 
be  had  made  the  same  payment  during  the  time,  of  hia  haldiog  to  the  -aama 
individual,  by  virtue  of  an  agreement  between  them,  in  lieu  of  aome  tirhaahU 
matters  taken  from  the  latids.  •    n 

For  the  plaintiffs.  The  defendants  set  up  a  title  in  Lord  Stamford  ^.a 
portiohist,  in  derogation  of  the  rights  ^f  the  rector,  and  therefore  the  oans  of 
making  it  out  is  enprely  dirown  upon  them.  The  answer  ought  to  skeaf|  but 
does  not,  how  it  originated,  or  oyer  what  it  extends.  No  receipt,  or  •liiea. 
document,  is  produced.  Almost  tbe  whole  evidence  barely  amounta  to  ansnfN 
thing  like  a  reputation  of  a  few  years  of  Lord  Stamford  having  somO'smiUBn^ 
right  to  com-iithe,  in  a  part  of  a  division  of  the  parish*  A-  daimao^  oiC'dhil 
kmd  is  bound  to  prove  that  he  has  exercised  the  r^bt  claimed  ^bi^^ 
time  past;  but  what  baa -been  provtd  here  is,  at  roost,  bnt  a  retention/ oC 
titlies.  »  ..  iw* 

For  the  defendants.  A  court  of  equity  n  not  the  trftunal  to  decide  >abil 
oileslioii ;  for  wherever  a  title  to  tithes  is  contested,  it  ought  to  be  tried  atlaw. 
[GRAoav,  B.-^I)oubtks8,  if  your  title  were  to  turn  on  a  point  of  bw^is  ootfit 
of  equity  would  direct  an  issue  under  particular  eirenmatanoea  ^  "bar  it^^AiJk 
vector  is  ri^t  in  asking  for  an  acooupt  of  dtlies.  of  ^ve.  wMa  pariah^^tf  nii^tl^t 
ia  nppoaed  tp>biifa,i  itimuat  nccniirily  jcoma  under  thocagniiantro4ita4MiaUif 
equity^]}  •  ( It  is  the  course  of  the  court  to  dismiss  a  bill  of  this  kind.     It  has 
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'  as'lff^'by  liord  Blik>k,  in  B^rne^  v.  /farrtfy(S),  that  mere  non- 
^•ytMHIFaiid  vetBiiner  tif  tMes,  which  are  no  more  than  a  noh ddcimando,  do  not 
tonstitute  a  deftnce  ;  bat  dtst  if  pernancy  be  shewn  in  anotl|er  person,  the  case 
will  be  *ent  to  kw.  H«re  tht^re  is  no  eridence  that  the  plaintiffs  have  ever  been 
in  possession  of  the  tithes  of  com  and  grain ;  and  it  is  proVed  that  Lord  Stam- 
Jbrd  lia*  Mkremd  idl  tiie  tithes  that  ha^e  ever  been  paid  of  these  matters. 
Therefore  these  parties  ought  to  be  left  to  establish  their  title  against  Lord 
Stamford  st  kw.  Sufficient  ground  is  disclosed  to  presume  a  good  title  in 
Mm*;  mod  the  court  oaght  not  to  d^etnnne  against  him  in  his  absence,  which 
k  ^vtit^  of  the  decisions  that  have  been  stated.  In  Scott  v.  ^tW,  the 
fenom  oMitled  to  Ibe  tithes  wad  made 'defendant,  and  was  therefore  enabled  to 
^ddoce  Ihs  titk>^eds ;  but  these  dcrfendants  cannot  produce 'L6rd  Stamford's 
ckcis  ;  hk  ekki  may  arise  under  a  kase. — They  have  pa(d  the  tithes  to  him 
dxmag  die  period^they  are  demanded,  and  cannot  recover  baMt  tln^  value*  be- 
i,  if  ytfu  ptfy  toanetliev  who  ekims  title,  and  yoti  pay  upon  that  claim, 
wHl  net  lie*  [Hv clocks  B. — ^There  is  a  case  m'  the '  Isteolts,  where 
norhttdlieeD  paid  t^  an  individoal  claiming  that  rent,'aiid  it  turned  out  that 
that  «kka  "waa  ill  founded,  and  it  was  recovered.]  That  which  was  paid  in 
IMS  «Mild  Bai:be'VBeavefred  m>w»  Lord  Stanford  oftght  to  httv^  been  madfe 
BrfmcfS^  lo-thk'Oflsne :.  and  in4i  ctam  bo  hard  and  oppressive,  'where  the  plamtiffi 
we^in  tlie  abseace*  of  another  "iparty,  seeking  tithes,  some  of  which  have  been 
md  fo  ear  that  fnty,  and  for  the  i^idee  of  which  the  occupiers  mdy  be 
aa^ardaceee  in  aMthar  aak  kstittBlMd  by  UitA,  with  cotfts,  the  biH  ougBt 
toiifr^ieiiiksed. 

i»  attswirao  a  <|aeitian  by  Mr.  Boron  lft7X.LO(5!t,  it-Was-Milted,  that  the  ownct 
knd  bad  beea  made  a  party  in  all  the  cases  Cfted. 

haoD  Cabibv  BaaoK.-^I  think  there  are  many  instances  where  the  question 
baa  arisiB,  whether  a  certain  tithe  claimed  was  great  &e  small,  in  which  the 
bill  has  faeea  brougbt  by  the  rector  against  the  occupier,  without  making  the 
▼kar  a  party:  And  that  has  been  treated  as  a  common  case,  though  the 
party  faaasaid  he  had  paid  to  the  vicar. 

Thk-oanee  is  belbre  us  only  for  the  consideration  of  the  case  of  these  two 
^eikidants.  *  Some  obeervauons  have  been  made  upon  the  title  which  these 
fkinlsl&^bring  forward.  I  cannot  consider  them  in  any  other  Itglit  than  as  a 
oannmen  rector.  As  the  kssees,  the  lessor  being  the  bishop,  they  are  the  rector 
of  iIhb  parish;  they  have  exactly  all  the  same  rights,  in  my  view  of  the  case, 
that  any  common  rector  has ;  and  the  persons  who  are  to  defend  themselves 
agwnat  those  rights,  mast  defend  themselves  in  exacfiy  the  same  way  as  against 
a.  common  redor  of  a  parish.  The  question  as  to  uie  proper  endowment  of 
Ibe  vicar,  k  out  of  the  case  here.  That  being  their  isltuation,  the  defendants 
resist  their  demand,  as  having  paid  these  tithes,  or  as  being  bound  to  pay  them^ 
to  ^ir  kndtof d,  who'ckhns  them  in  the  character,  as  they  allege,  of  a  por- 
tkaar.  '  We  kriow  that  the  title  of  a  portioner  must  be  either  proved  by  shew- 
ing (lie  grant  under  whieb  he  daims,  or  if  the  grant  has  been  lost;  by  that  spe- 
cie^ i^fevidenee  which  would -enable  the  court  to  presume  that  such  a  grant 
onee  erated^  And  it  appears  to  n^e,  that  the  question  which  I  have  to  consider 
kf  w4i^tber  there  is  a  probable  cause  sbewn  l^  the  evidence  now  before  us,  to 
kduee  iia  to  think  that  such  a  giant  was  ever  made.     I  b^kve  I  may  say,  with 

Siieat  eoafidenee,  thai  if  that  were  to  be  presumed,  or  even  were  the  subject  of 
oubli  k  kibe  sligbteat  case  upon  .whid»  such  a  presumption,^  or  such  a  doubt^ 
ever  arose^  There  is  no  satisfactory  evidence  of  the  pernancy,  or  even  the 
reteniko  of  Aoba  ti<iiea>  eaccept  from  the  beginning  df  the  year  1810. 

Tba  aelual  €^de«k;e  of  eil^  goes  no  farther  back  than  that.  I  think  the 
aituationof  a  pereqn  who.  claims  the- title  to  thede  tithes,  in  the  manner  my 
IiordStamfoffd  k  anppoied  to  do,  who  k  only  the  owner  of  the  land,  is  worse 
^haa /(bat  ol*  any  otb^/ person,  differently  circumstanced,  claiming  the  same 
"*'*  "baeeusalWe  k  na  ease  that,  he  can  mak'e  that  k  not  liable  to  this  ob* 
C  '  .  servation— » 
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(8)  17  Ves.  h  119;  4Mi,  p.  585, 
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18?4n  servfttion— thatit  is  withiu  the  power  of  any  oyftifis  pfj^^ffoA^j^K^l^^^ji^ 
time,  to  xnakq  that  case,  by  saying  to  bis  jessees^  ypu«sbaU  piqr  me  saijaucl^ibi:, 
the  land^  and  I  will  have  a  value  set  upon  tbe  tltb^. .  ^  Ad^./tb^eiorei  if  i^Ith«" 
out  the  support  of  any  ^eeds,  without  any  instr^noeioit  w^atey^^  tb^  mere  Gir- 
cpmstance  pf  his  tenants  having  accounted  to  him  in  ^hat  way,  is  to  be  .consi- 
dered evidence  of  such  a  title,  it  is  obvious  tbat  any  landlord,  wheoever  .t)^ 
persons  entitled  to  the  tithes  are  negligent  enough  not  to  dewudd  them,  m^^s 
make  such  a  title  for  himself..-  In  such  cases,  therefore,  it  seems  to  me  to  ba; 
absolutely  necessary  that  the  title-deeds  of  the  lessor  should  be  produced ;  tbail 
he  should  shew  in  some  authentic  way,  that  his  title  was  of  sucn  a  nature  as  t^\ 
warrant  that  species  of  transaction.  It  ha^  been  strongly  represented,  that  ik^ae' 
lessees  are  in  a  hai^d  situatioD,  because  they  are  not  m  possession  of  the  titlsf-^^ 
deeds  of  their  lessor,  nor  have  they  is  their  hands  all  the  evidence  which  he  lo^; 
have  in  his.  But  onq  can  hardly  believci  that  if  tl^is.Iessor  bad  bad  soch  a  titl^ 
he  would  not  have  availed  himself  of  it,  and  assisted  his  tenants.  Notiun^^^t 
is  true,  that  can  be  done  in  this  case,  will  bind  bjm  idtiniately ;  but  he  is  bQU^4) 
in  duty  to  defend  his  tenants;  and  in  feeling  at  least,  this  is  his  case.  .  Ti^er^ 
fore  I  cannot  think  that  he  has  any  such  title.  If  the  parties  obtained  ^  ^Mf^ 
they  would  be  in  the  same  situation  they  are  in  this  day.  We  icannpt  di^^f  f|^ 
issue  to  ^bich  J^jotd  Stamford  would  be  a  paity ;  all  that  we  can  do  ia>  ^l^ifi^ 
nounce  a  decree  in  the  terms  of  die  bill,  or  dismiss  it.  Wkb  respect  Uf  pjff^ 
evidence  of  reputation  it  ^ally  amounts  to  nothii^.  The  evidence  of  tbe  p^r?^ 
sons  whose  conversation  was  refforred  to  by  the  witnesses,  do^  not  ao  so  fiift^ 
back  as  one  bundre4  years,  as  was  stated  by  the  counsel  for  tbe  d^naantcu^ 
They  speak  only  to  a  sort  of  confused  representation,  without  at  all  specifyimj 
for  vfhat  particular  tithes  those  payments  were  made  to.  the,  ^^Qt  ,p£  Ipoxm. 
Stamford.  That  is  my  impression  pf  the  evidence ;  and  if  they  even  ^ad  noad^l 
specific  statements,  that  would  not  be  the  species  of  evidence  which  would  iiir| 
duce  us  to  think  that  there  was  any  thing  in  the  defe.nce.  :  , 

Grahaic,  B. — In  this  case  the  plaintiflTs  stand  in  court  with  a  strong  pfVoA, 
facie  title  in  their  favour,  as'  rector  of  the  parish.  .The  ^etj^^e  is,  ^thalv 
Lord  Stamford*  is  entitled  to  the  tithes  of  these  fycmBf  as  part  of  an  est^t^ 
Tbe  claim  of  a  portion  of  tithes  is  a  perfectly  legitimate  one;  and  if  I». for  ,411^ 
saw  that  there  was  upon  the  present  occasioui  a  fair  ground  to  copq|ude,  tinat 
such  a  title  could  be  sustained  in  Lord  Stamford,  I  should  feql  extrooR^j^ 
unwiUing  to  go  to  tbe ,  extent  of  a  decree  for  an  account  of  titbea;  al|howf^  * 
suoh  decree  would  be  no  evidence  as  against  him.  A  portion  of  tithes  may  Pf  ^ 
claimed  from  the  most  ancient  time :  it  may  be  transmitted  from  fatfier  to^ 
"tieir ;  and  may  inhere  in  a  family,  or  at  lesist  in  the  claim  of  a  fanHb>  ,de^\ 
rived  from  a  period  even  prior  to  the  establishment  of  the  rectory.  It  P^J^ 
be  from  time  immemorial  It  may  be  sustained  within  tune  of  memory*  1  \a 
it  was  proved  that  a  dissolved  monastery  was  possessed  of  a  portion  of,  tl;^ 
tithes,  that  such  portion  came  to  the  crown,  and  that  the  crown,  gjranted  it  PH^ 
to  an  indfvjdual;  that  would  be  one  method  of  supporting  such  a  title..  ,  wd^ 
whenever  a  portion  of  tithes  is  insisted  on,  it  is  necessary  that  we  /shpuli  fef^ 
tbe  actual  pernancy  of  those  tithes  from  a  long  and  remote  time^.  Let  nai^ 
whether  there  is  any  thing  that  should  induce  the  court  to  suppose  that  jhfji^ 
title  exists  in  Lord  Stamfords  He  claims  a  portion  of  tithes  ;  it  is  i^  ^<<f^ 
sivety  loose  way  of  making  that  claim,  to  say,  that  he  is  entitle^  tp>  tbfe  iitbi^i  pj^ 
farm  A.  and  farm  B.,  a  portion  of  a  certain  estate.     One  would  expect  Ijhs^l  tlM^ 

Sortiom  should  be  defined ;  but  it  is  not  shewn  that  those  two  detach^  49n^ 
o  constitute  part  of  a  certain  estate.  The  title  is  laid  in  such  a  mann^  ^Mk 
induce  no  de|;ree  of  confidence  in  its  existence :  and  as  tp  t|ie  eyIdeQpc^,i^pa^ 
nancy,  it  i9  extremely  idigbt.  The  roost  important  part  of  it  is  that  giveix&r  ^ 
person  who  acted  as  Lord-  Stamford's  bailiff  for  some  years  from  ISki*  jT 
shews  little  more  than  a  retainer,  and  it  goes  to  no  extent;  because  Mr^  &peii< , , 
argument  leads  you  to  suppose,  that  if  this  really  was  the  case^  Lp^a^tAqii^ 
ford  might  have  desived  a  title  to  those. tithes  by  leaae*    It  is  t^eitaiplT  i^^'f^^ 

EoM)le  that  Lord  Stamford  may  have  had  aiease  of  tbj»^^U%|f  fif  ^M 
iv^.but  therq  19  np  pt9of  of  i^  .      .  .  ,,,,3,^;  ,.,,  ^^^^^-^^  l«„3jar  ndj 
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'^1^11  W|«^  The  other  part  gois  as  &t  t>adk  ia  tHe' 

5ri^n  llfl'O'^Jun^^I^^     lanfl^during  that  time  no  spedfie  tithe  is  tatceh,  but  a 
cbizfiiojiitibii  hi  tnadd. '  And  then  we  are  carried  back  to  ancient  evidence,  which 
without  a  mAitratum  of  fiet  is  no  evidence  at  all ;  and  the  only  fact  that  goes 
tb  Jthe^fr  any  thin^  Itke  a  pernancy  is,  that  Ss,  6d.  ivas  paid  at  a  distance  of  about 
l&rty' years,  but  non  coniiat  for  what.     Now,  this  is  the  evidence  ^hich  is  to' 
taie  tway  iironi  itteTector  his  common-Iaw-ri^ht ;  this  loose  evidence,  which,  | 
if  It  goes  to  prove  any  title'in  Lord  Stamford,  is  just  as  likely  to  prove  his' 
tide  aa  lesiiee  bf  the  tithes,  as  to  prove  his  title  as  owner  of  this  portion  of 

tCth&te  mrties  Aoold  be  hereafter  sued,  they  will  have  reason  to  complain 
of  their  lannlord ;  but  the  present  plaintiA  filing  their  bill  for  tithes,  are  met 
liy  a  titl^  which  has  no  substance  ^  and  in  consequence  of  that  they  are  entitled^ 
fan  decreet  aftless  the  court  should  see  reason  Either  to  ^rant  ah  issue,  or  to^ 
leuve  them  to  make  thehr  demand  at  law,  where,  beyond  all  doubt,'  this  qu'es^ 
tion  might  arise  upon  an  action  for  not  setting  out  the  tithe.  But  could  we  fb- ' 
€dlidle"it  to  our  conscience  to  say,  that  upon  a  claim  so  weakly  made  out*  dip!! 


expense  has  Vi^en  incurred  by  the  direction  of  issues,  which  perhaps,  with  a  Httle 
liabre  attention,  might  have  been  prevented.  We  could  not,  as  it  appear^  to  me,  ^ 
oottsistenfly'  with  justice,  upon  this  record  direct  an  i^sue.  Then,  can  we  be  au- ,' 
ri^  So  f^  to  the  extent  of  saying,  that  this  sha^dow  of  a  title  shill  nut  the 
intitf  ^0  his  suit  at  l|iwf  I  think  not.  Therefore,  1  am  of  opinion,  that  the, 
intiff  is  entitled  to  the  account  of  tithes  of  these  two  partlt^ular  farms,  tHereT 
h^  no  clear  and  distinct  ^itle  set  up  in  opposition  to  his. 

^  Gakrow,  B. — If  I  were  at  this  moment  sitting  at  Nist  Prhis^  directing  a' 
jSl^  v^iit  they  should  do 'upon  this  evidence,  I  have  no  difficulty  in  saying,^ 
^t^  I  should  i^l  it  my  duty  to  advise  them  to  find  a  verdict  in  favour  of  the.  • 
ivctor,'and>  Bitting  in  this  court,  I  have  no  hesitation  in  expressing  my  opihioo^ 
tfiikt  h^  is  eiitided  to  a  decree. 

^;If  there  were  any  middle  course,  such  as  undertaking  that  Lord  Stamford 
wbtdd  become  a  jmrty,  olr  any  other  course  which  might  avoid  the  incpnve-^ 
nicaice  which  has  been  urged,  as  falling  upon  these  two  defendants,  I  myself 
sK'Ould  not  interpose  any  objection  to  that.  But  being,  as  I  appreheiid  I  am, 
now^  called  upon  .to  decide  upon  the  present  evidence  before  the  court,  whether  ^ 
there  can  be  a  decree  for  ah  account  of  tithes,  I  feel  myself  bound  to  decide/ 
that  the  phiintifrs  should  have  a  decree. 

Hn&LocK,  B. — ^I  certunly  should  feel  much  better  satisfied,  if  any  such^ 
cOn^  as  that  which  has  been  suggested  by  my  Brother  Garrow  could  be 
adopted,  becansej  although  I  concur  in  the  decision,  I  entertain  considerable 
^fficulty  upon  the  subject,  and  I  should  have  much  more  satisfaction  if  a 
iBiiddle  course  could  be  devised,  which  might  rescue  the  tenants  from  thq 
ekpense  which  may  ensue  by  decreeing  an  acc6unt.    If  this  bill  were  retained 
i&r  a  year,  and  the  party  brought  his  action  for  not  setting  out  this  titlie,  the 
O^  would  not  be  upon  the  same  question  at  Nisi  Prius ;  because  there  evi- 
clfetice  might  be  obtained  for  the  purpose  of  shewing  whether  there  existed 
fltiy  legitimate  tiUe  in  Lord  Stamford.     My  difficulty  has  been  to  see  whether- 
there  has  been  any  actual  pernancy  in  this  case  or  not ;  for,  I  confess,  it  ap«^ 
j^ears  to  me  to  be  more  like  a  retainer  of  tidies,  than  any  thing  else.    Lord 
S&oufbrd  18  the  landlord  of  the  premises ;  -  the  tenants  take  the  lands  of  him ; ' 
iSb  ^pin,  of  course,  make  it  a  condition  of  the  lease,  that  they  shall  pay  for  their 
tithes.     He  is  not  a  stranger,  whose  title  is  set  up  in  opposition  to  the  rector's* 
ng^t  ,ttpoA  the  present  occasion ;  and  I,' therefore,  cannot  think  that  that  argu- 
AtentjS^hxch  might  have  had  considerable  weight  if  Lord  Stamford  had  been  sT 
^bnmgar#  can-wei^h  mach  xiponthe  present  occasion*,  for  considering  theT 
TliSkm  ftts^jiarty,  eoaaidering  his^relation  to  the  lands,  eonsidering  that  this 
it-ltp  interetl  more  than  the  interest  of  the  tenant,  the  fiuf  and  legitimate 

*^  '  4  r'f  iafisrence 
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t^^^^^  I  .might  jM  Jtave  bseo  pioducied.    The  pttmancy  of  the«itliM  U  dutm^  fM  ;§*• 
"^^"^  :  JSW  and  1811,.  and  for  a  few  yeani  irom  ^e  year*  IM4.     TheK^"is'«n  «»cf%, 
tiqtr  half  Afipete  of  •oats^  the  tithe  of  which  is  «onttoded  f&t  in  ISlt^:  arid  9(l8 
.  Mted»  that  Auy^two  yeara  aga  there  waa  Smi^SA  ahyear  pdd  M  g'ddfi<i|Hwltifai 
for  three  years;  then  all  the, rest  of  the  eyidehce'depeDds'wboByvqpoii  re^vrti- 
.  tion»  Yt^bicbi  in  strictness,  ought  to  be  founded  upon  iliof ;  and  if  it  be  not,  (al- 
though it  be  too  oflen  admitted),  amounts  to  nothing,  and  cannot  w^igh  Ibfr  dUe 
.  aingle  in^lMt;    Tberefore,  under  theseicirccinistanoeS)  in  ,tbe  nbdeme^  of  n\t  do- 
cumentary evidence,  with  this  fugitive  sort  of  pernancy,  which  I  cannoCli^ 
.   Ihinkinf  tbore  Jik0  ft  retiiAer  than  a  penlaaey;  (for  if  it  were  &  perohney 
fotilidM  tiponiith^  difltt  title  would  have  heen  produced);  with  von^  reltire- 
.tiiitoerl.coiiftas^  I  concur  in  the  opinion  of  tiief  Court,  diat  in  this  caae  tfiere 
tahouUho  an  .accottnt.  .1 

.r.')»i'vft     .>it    >.        -      <  Decveeaa  in  the  former 'Catise/ 

'I  il-j">/  .■'. ,  — .^^^— *—  '  '   ' 

■''-■»''  ■•'•'   '      "^  M.  6Geo.4.  1824.  B.R  '       •  'V,,:'.'!! 

J;,;  '^qpey'v:,  JjfurdJQnL  [5  Vpwh  &  Ryl..68,3  3  Barn^w.  Ik  0,213.  .' 

Dsdavatiop  fai  <  arlwBGL AR ATiON  in  caais,  for <|i6t  carrying  4wliy  tithes^  9tftt«fd,  thtic  Mita^ 
aue  for  not  w-  ,X/,itat,  inthb  year  I8«S,<waa  fhrtner  of  the  tithee  of  corn  gm^ng  t/h  «  eei^ 
|^/JJ^^^.vtain.cbB^>ih.tbepav^  in  the  county  of  Coniwal);  andtbM^iA^ 

leging  it  to  have  tiff  wnadis/oocnpier  of  'dwsaid  dose,  which  was  in  that  yter  down  witti  bailey; 
been  "  lawfuUy.^that  plaintflffon  teblat^ciicut  down  the  barky  grokifvg  onthe^M^doM/anQ 
•ndlndueman-^tj,eB(Bn,i,itbebe,.tow1Wiy,and.indue  ms^  divided,  Bep«niti^d,^d  ff^f  oth 
^tain^  Vy  ^tUiereoH^  db  tenth  pMrt  ot  lithe  of  the  same  from  the  nme  parte,  residue  df^ei- 
proof,  that  4e  :«^  arid  theiel^ft  the  slMOie  for  the  tisd  ofdefendant,ttnd«fti»rwttnd8^,  toNr»{tvieh'&c. 
tithe  waa  set  out*^t  8dc.  ^veinotice'theseof  to  defendaht;  but  that  defendant  did  isot,  hdt  liMli, 
according  to  an  jinca^oanneBSent  and-reasonable  time  after,  take  or  cairy  nwaty  die  same;  6r  afty 
t?Jl!r*thl  5^.1»rt.thOTW[f-i  Wheucby,  Ao.  At  the  trial  before  Bktsanfiet,  &*rjt.  tttthelMt 
tiei,  though  not  I'Cnt  assizes,  for  the  county  of  Cornwatt,  the  facts  #ere  thes^.  The  fMivdff 
according  to  the  liad  btfeitin  the  oeonpaltion  of  tlie  prsfnises  described  inf  the  d%chii^titm  e^vWal 
mode  prcicribed  f^n^  and  the  defendant  had  been  also  severAl  y^rs  the  fdtmer  ofdiethb^i^f 
£..  WhXr  '®^*^ "*  ^^  P""***'  ^^^^  ^^^^  September,  18««,  th^ pkintiffjiiavftigr^nt a»  hk 
thecrop  has  been  Qo^into  shocks,  consntingof  twelve  iheai^s  each,  sent  notice  to  the  tfefofldAdf, 
left  on  the  <who  lived  at  a  distance  of  about  one  mile  and  a  half,  that  he  intend^  tofMib 
grottndareawn-tiie.ooni  on' the  following  mmming.  The  plaintiff  did  accordingly  titlle'^tftb 
ftetiSchaslwBen"^^"™  the  next  morning,  setting  out  every  tenth  shock,  and  abo*rt  seven  o'WbCk 
fet  out,  for  the  ^  began  to  eany  the  other  nine  parts;  up  to  that  hour  the  de^ndant  had^tidt 
tithe-owner  to  ^beenon  the  firm,  bat  one  of  (he  persona  who  had  assisted  in  setlfn^'t^ilt'illfe 
compare  his  tithe  met  the  defendant  about  nine  o'ciock,  and  was  tald  by  hftnthat^  h6^-%i^ 
S" reridue'^b'a  ^®"  coming  to  tithe  the  com.  The  witness  answered  that  the  cdtti^h^nlljAft 
question  of 'fret*  tithed  blready,  and  that  the  plaintiff  was  then  carrying  it,  tfpon  whAjh'th^d^ 
for  the  jury,  and  fendant  inquired  how  many  dos^s,  meaning -shocks,  there  were,  bnc^id'Mt^ 
notofUwfivthe  that  time  make  any  oomplamtof  bein^  prevented  from  combing  tb&'UtM 
i^^8^  diocks  with  the  rest     The  defendant  had  taken  the  4tthe  of  the  pMiilSfi^ 

!farm  in  kindduring  the  last  four  y«eara,'  and  doling'  «U  thttt  tone  the^ol^^hifa 
regukurly  been  set  out  in  shocks,  or  deaens*  and  not  in  siogle  slieaves.  '*'f^  itii 
oonteftded  on  the  part  of  the  defendant,  that  by  the  ceimmoQ  lar«^  the'tMi^'iM«M 
beset  oat  ia  single  sheaves,  -and  not  in  sbecks,-' wftd  theMbrethat  tii^']llakitSf' 
tad  not  pipvedhiajdlegatioik,  that  the  ti<Ave'#aa  *>'kwMly  andin  daeMdneniei 
dut^'^  4Dd  masi;  be  noDsaked*  The  learnted  Judge  wnn  of  opittfon,  iJiat  If  ^ 
9M8'setoat4Dqhw;kiiita;confei(i)Mna^  of-'w  «gr^emeni'to  thadi  eflfecc  beti^y^ 
llie^^drtie^  itiwas,  8il£Bdsikt{  bntreM^ed  the  point,  giYfeg  ri^^efcMdnt'Mi^ 
Hf^  xiiBB6iiK>:>^ntes«'ooiaait '.'  ItiWa*  thisn  eontendi^di  tiiat  tliere' was^  'M  '^ 
tdenee,  to  ffo  to  the  jury,  of  any  such  agreement,  and  that  even  if  there  were, 
atHlchat  tbe  agreement  nrnat  have  beat  »-e6iblitional  oneonly^  and  mAjeGt 

imder 


-  jm<)e9''»y'teiiciiil8ttDf^^  ifad  cam  yemsming'a  ectmrinleAt  ^UnA  fM66n3iMe       '\^^'^, 
«l^'pfmtOQ  the  laiidi»  tat  t^e  immose^  of  the  defendant's  coinpaHng  the  tiche  ^hcMls     ^  ^  ^f  ^^ 
^jvjth  the  r^«[  The  learned  Seijt.  thonght  that  the  question  of  reaboMbble  tiiAe       ^^/o^m. 
.<  vae  for  tlie  July,  and*  accordingly  leA  it  to  them  to  eay,  first,  whetliefc'  ttiete 
^  w^  an  agi«eement  beiwemi  the  parties  ^t  the  tithes  should  be  iet  out  Sn 
.  ^hoqky ;  afid  s'eoondly ,  whether  the  whole  of  the  crop  had  remained  ttpon  the  laoid 

.  a.  roaaonable  tine  for  the  inspection  of  the  defendant.  The  jury  fbund  a  verdict 

jfor  the  plaintil^  damages  40s»  And 

.  I.  BrAkine,  in  Easier  term  last,  having  obtained  a  rule  nid,  either  fbr  a  nonsiiit 
^oir  a  new  trial, 
:(Jolendg€  now  iippeared  lo  shew  cauae^  bat  the  Gonrt  stopt  him  and  called 

^.-  JSrjtkine  and  Carter,  in  support  of  the  rule,    llie  plaintiff  has  aUegfied  In  ge- 
.  neral  tenne  that  he  set  out  the  tidse  *^  IstwtftiUy  andin  du&ii»nnep,<^'tiAKl  tiMi- 
j^Ss^m  be  was  bound  to  psoVe  diat  ho  set  it  oat  aieceading  to»  the'Tec^ttfoitia  9f  ithe 
common  law.     Now  that,  as  was  said  by  Lord  ELLENBttMrnm,  m  Meui$taii%{ 
iSh{imf(rOff  Y.  /ofvfe  {\\  requxMs  that  the  corn  shall  "  be  tithed  in  the  first  con- 
venient state  in  which  the  tithe  can  be  collected,  after  the  corn  is  cut,  which  is 
in  sheaves."     The  parties*  indeed,  n^ay  agree  that  the  tithe  shall  be  set  out  af- 
ter spme^  other  mode;  but  if  the  plaintiff  intended  tp  rehr  upon  any,  such 
ags^iniient^h^e;')!^  sltduM  iaV^'treit^Hhttt's^-  thd  gr6^h*d  bf  hfs  action,  and 
^ibmH  haiff  flet4tM>ut  10  Ikis  •deolaraticKi  andl  proved  it.  ineViddnc^,  hon^  ofwhiph 
things  ^.has  done»    The  defendant,  therefone,  faas.been  misled  and  .takanvy;^ 
f^o^rpfrbe^by  thd  plaintiffs  mode  of  declaringr  and  te "atkast  edtitled  toln  new,? 
.^iatt     Theni  secondly/  even  if  there  was  aniaglreeniebt,  it  rou^bavebeen  ^b- 
^«pt  to  A  oondition*  that  the  crop'flliould  remtiiiii  on-  the  > land  a  sdifficieiit  tinke, 
j$a.  give. the  defendant  an  opportunity  of  compavmg'lAM  tithe abdsk! with  the 
jQ^lhepi  nine}  fpr,  as  was  adiied  by  Lord  ELtGHBOttovoii  inihe  ease  all:«ady  dt^, 
"  ii  the  farmer  adopts  any  mode  of  tithing  which  exdhides  or  nbkridgds  Ibhe  doe 
^m^ans  of  the  parsoa*s  comparing  the  tenth  sh^f  with  the  other  nineritJs-badtfV' 
;^^id  ..the  reasosiabl^ness  of  the  time  in  such  9,  case'ia  a  ^uesftion  of  law^  and  not 
^>fffa0t>  #nd  should  have  been  so  decided  by  the  judge,  instead  of  being*  lefb^ 
'ilheJMry<    €0.  Litt.  ^a  b.;  Bayley  on  Bilk,  187.  '      ' 

I.  -  ^^Jri^Yf  J< — I  am  of  opinion  that  there  is  no  ground  for  disturbing  the  iieii- 
tdi<tt  in  rthia  case^  It  is  perfectly  true,  that  by  the.common  bw  the  tathesought ' 
jig  \^  set  out  in  sheaves;  bet,  modus  etconvcntio  tineunt  hgem,  end,  therefore, 
^if,l(he  tidie  was  set  out  in  shocks  in  consequence  of  an  agreement  ot  under- 
^rtaoding  to  tha(  effieet  between  the  parties,  the  plaintiff  was  justified  in  alleging 
rthathe  had  set  it. out' ''  lawfully  and  in  due  manner."  With  respect  to  the 
father  objections,  the  only  question  for  us  to  consider  is,  whether  the  learned 
iu4C9  in  any  dcigree  misdirected  the  jury,  beoaese,  as  the  damages  recovered 
cvmroinnder  20^.,  we  cannot -grant  a  new  trial  upon  the  ground  that  the  verdict 
jftagaifist  the  weight  of  evidence*  Two  questions  were  left  to  the  jury,  fi^t, 
/fi;bet^.there  was  an  agreement  to  set  out  the  tithe  in  shocks,  and  secondly, 
jv))etber  the  com  remained  a  reasonable  time  on  the  ground.  As  to  the  first, 
^hfve  is  no  do\ibt.  that  there  was  sufficient  evidence  of  such  an  agreonent  to  go 
4p:the  jurV)  and  ^b  they  have  disposed  of  that  question,  we  cannot  impeacK 
Ifaeir  fio^mgf  as  to  the  second,  it  is  said,  that  h  was  for  the  learned  judge  to 
^l^ide,.in  point  of  law,  whether  the  time  that  elapsed  between  the  setting  out  iif 
1^  \fihe  and  the  cerryingof  th^  crop,  was  or  was  not  reasonafa^.  In  some  case^ 
|}ii;ii^ubt?dly,  the  question,  what  is  n  reasoeaUe  time;  is  matter  of  law  for  tloe 
fo^gs  to  decide^  as-  in  thet  instance  cited  by  my  Lord  Coke,  and  the  more  modem 
f^  oi  the  gfvieg  notice  of  the  dishonour  of  a  bill  of  exchange  or  pramissory 
f|o^.  ,  But  the  present  is  not  one  .of  those  cases,:  Here  the:  question  depend 
^^pqil  ^  variety  pf  ci^Qumstances,  which  were  peculiarly  apprf^nsleYforstbe 
^i^jdqratio^ofthcjary*,  namely,  the  distaaoeiSt  winch  .the  parties  Mved.liiskia 
fj^  pt^ierj  Uieticae  when  notice  was  given  that  thOiireanLiwaldibeeitfaBd^  the 
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itat&of othe . weadiav ' and  o&er  autaibrmattaes;  IEImI AMi»yfligoe>fi»i JjMBJ 
boib  time  questioos  w^e  most  pvoperly  left  by  d»ieiupMiljiid^teitlic>jiV9^ 
imd  cotisequenltly  that  this  rule  oaght  to  be  discharged.  -  <  '  m  I  .-  r 

HoKRDYD»  J.-T-<I  also  think  that  this  verdict,  oii^t  not  .^  be  distarbfid^tll 
faeems  to  me  that  the  evidence  prodnced  at  the  tnaL  siippcarted  thft.^egM(l0 
that  the  tithe  was  *'  lawfidly  and  in  due  manner*'  set  out.     In  <aaes  vhcst 
the  parties  enter  into  no  agreement,  the  comuMn  law  cestainly  does  direfit*t;h«l 
the  tithes  shall  be  set  out  m  sheaves,  bul  the  direction  <rf  theoommoiibMr.nty 
]be  dispensed  with  by  the  adoption  of  an  agseement  to  set  outinsome  others  mode  s 
«nd  I  think  it  was  so  dispensed  with  in  this  caaei  and,  therefore^  that. there  lb 
no  variance  betireen  the  evidence  and  the  vecordt  akhongfa  the  agreement  is 
not  set  out  in  the  dedaradoni  which  I  &ink  was  not  necessary.     It  was  in  proof 
diat  tJiedefendant  had  uken  the  tithes,  set  out  in  the  same  mannert  dutng  fotaf 
f  odcesstve  ^ais,  which  was  of  itself,  peiiiapsyZsafiiaicBt  evidence  ofaaagreenm^ 
fidtbiteksjitt  'but  :ttieproof  did  not  stop  theny  for  upon  h«ijxg  told  tbMtw 
jcbjU'waSiset  auf,  tlie  de&ndaat  inquhred  how  many  dosens,  or  ahedis,  tbtrp 
;irerey  s]i8\iiag  U>  demonstration  that  he  knew  the  tithe  waste  be  set  out  ktshadt^ 
In  ihisrespect  this  case  di£^s  materially  irom  Shalloress  v^  J^atle^  ior.  in  tktat 
ttfaer^  was  no  direct  evidence  at  all  of  an  actual  agreementi    Then  ^^srith,  lesfMit 
ftdidMireastmablentess  of  tjme  in  this  case,  that  was  cleaidy  a  fiwstioniivr  the 
^iry,  andv  there  was^  in  my  opinion,  abandant  evidence  to  warrant  tkcsn  ib 
ifrading  eb  tliejf^  did«  .  On  both  points^  thcrelbrs,  I  think  this  nikedan^  he  di»* 

«'  XlTTCfiDALv,  J»-t-I  think  tb&  verdict  is  rights  Tbia  action  arisea  ent.  tf.tkb 
.|)artieuiar  xdative  situation. 0f&e  parties,  esoh;of  wham  hasfasbtgntpperftiattv 
bmposed  upon  him  by  the  law;  the  famd-holdery  that,  oi  getting  out  dtttithe» 
{had  leaving  botbthat  and  the  xesidoe  of  tbe  eropibr  a  reasonable  tiaseiomtkn 
Igreuad,  and  the.titfaeH>wnei;,.tfa8t  of  carrying  die  titheaway^  when  iaickreaadiin* 
,  Ue  time  hsts  idaps^d^  The  mode  of  setting  out  titke^  muy^  be^  eiter.  tl^tipsf* 
viccibed  by  the  oomtnoo  law,  namdy,  in  dbeav^  ob  any  other sdbicls  m*^f^ 
.  jtabliiihed  by  custom,  ,er  adopted  by  agreement  between  th^  .pw^iea»  •  NoB^in 
:;iia'kctio]i  against  the  tithe-o^mer  for  a  ne^actof  kia  duly,  it  ia  i 
iitq  itsffee  -in  what  mode  the  tithe  was  set.out;  and,  tfaerefoise,ia  the 
/  it  was  sufficient  to  aver  that  it  was  set  out  '^lawfolly  and  ia-due 

.the6n]^  ihat.avemieot  wiH  i^ly  equally  to  the  common  Jaw  nuNk^nmedeea* 

iitablished  by  csMtoin*  and  a  mode  adopted  by  agreement  ^an^  themia^canr 

doubtedly,  in  this  case,  evidence a>f  an  agreement,  sufficient  to  go  ta'ttr  jv^; 

and,  therefore,  properly  left  to  them,  and  sufficientto  sappori  &  deeknttlioD* 

I  also  agree  that  the  question  of  reasonable  time  was,  in  thia  ease,  ^OB^^acn<^ 

..liarly  for  the  jury,  and  was  properly  left,  to  them.    Sometimes:  this  isi«i nixed 

,  question  of  kw  and  of  &ot,  and  thai  the  legal  question  dust  he  deoidedih^lha 

judge,  when  the  facts  bearing  upon  it  have  beWi  asoertained  bytha  jn^vaa 

.  in  £e  case  of  Z)ar5if Atr^  v.  Parker  (!)•    Here,  however,.  I  thmk  it<iaaa>yah9 

;  .eitely  a  question  of  &ct,  which  the  judge  had  no  authority  to  decMLa 

but  was  bound  to  leave  to  the  jury*    Aa^  theeefore,  there  is  ufi.wam^ 

this  case,  there  is  no  ground  eitlier  &r  entering  a  noQ8tut«  OBfargtantiBigpn 

(l)«Bsit,8.  ^'° 

M,  5  Geo.  4.  1834.    Scacc. 

UoduHs  rf7A  '  npHIS ,bill  was  filed  in  December,  1«20,  by  the  rector  of  th^  parsish of 

!™I!'«.«  ^f  '  ^^  ^^  Devonshire,  against  a  number  of  occupiers^  for  2iitlies  m 

cow  m  lien  ot    !■•.••  :»'    i'       ■»  v  «^«<'i  ^i  *        ^    ■i'j 

the  tithe  of  the,, '^M^^^g^f  ^^t  down  to  the  year  1904,  the  several  occupiers  had  p 

calf,  and  of  the  imlk  of  such  cqw:  5(^  for  every,  heifer,  in  lieu  of  the  tithe  of  thecaV;  p^  of  U^.miU;, 
heifer;  4d,  for  feVery  Ikigshead  of  dder,.  and  so  in  proportion  for  a  greater  or  less  quantity,  m  ii^  oTthf 
kind  of  the  appfeir  iteed  Sn'hitlDnK  aiith^tidi^;  one^^tmy  fto  haatd,  or  houd-penny,  bili^ti^lhs  tUyW 
applM  grown  aad  hoKrded,  held  to  be  legal,  and  ksaai  dhvctad  to  try  OMin.  b^iSFJn  ^1 


u 


vmiucASBs.  1171 

MMtatvAmAmimakitdSigs  Mam  m  kind of>«i  thfaMUe^MiMr^'orai  fell       1M4. 
€9nrpoibi«ipM«itiHN^  tAa«e  that  time,  William  Blake^  (wh^then  oecupaed      H«t»im.L 
tbelandg  now  held  by  the  fiisl*  defendant  io  this  soit),  wnA  William  •Harviai       -^^ 
Itevfag  nlbied  to  pay^ceriajb^ff  litem,  in  Trinity  term,  1805,  Daniel  Vey&ie, 
Aifk^  ylMfeiff^dmmediate  predecaisor  in   (he  pamh* 'exhibited  'hie' biM 
agriaardiDBe'twapartiea  for  an  aoeowit.    That  the  defendants  pnt  ia^*  their 
liiCw)0r;^aBd  mtt  up  wt9enl  prctanded  utoAMM:  that  aeveral'  witneasea  wer e  ex* 
laiinfld  in^tbeawae:  and  thai,  by, a  decree  made  on  the  5th  of  May,  1810v 
jcn  aoeount  waa  dekreed^f  all  thetitkes  sought  by  the  bill.    It  farther  obarged, 
that  tfae'defendanta  to  that  suit  afterwards  appeided  against  the  decree  to  the 
'i]oilse<>f  Lords,  wherci  the  deoree  was,  on  the  Ist  of  July,  1815,  affinned. 

The  (present)  defendaoss,  by  their  answer,  admitted  the  plaintiff's  title,  but 

pleaded  the  following  (amongst  other)  modutei,  or  customary  psytnesta,  as 

pnyayeoD^'  or  ebaot  •^e  feast -of  Easter  in  every  year,  or  so  soon  after  as  they 

a^oidd  be  demanded;  the  jrearly  snm  of  7d.  for  every  milch  cow  kept»  and  di^' 

pMsnuiwl  withkn  the  said  pwish  of  Plymtree,  or  the  dtheable  places  thcveef,  in 

'^atob  respective  year,  as  a  moAtf ,  or  customary  payment,  for,  and  in  4iea  of, 

><'dMs  ti^he  ol  the  caif,  and  of  the  ti^e  in  kind  of  the  milk  of  such  cow  yeari^r 

>m^D!gf  Are.  within  the  said  pai^h,  or  the  titheabfe  plaees  thereof:  «ad  also 

die 'yearly^  sum  «f5i&  finr  every  faeiftir  k^  and  depastured  in  each  respective 

.yenr  ^thin* the  said  parish^  or  the  tasheable  places  ^thereof,  as  a  fnoiittr,i'or49ua- 

-eainsry  paymiu^  Ibr.and  in  Uett  of  dw  tidieof  the  caH;  and  of  the  tithe  in  kind 

of  die  milk  of  such  heifer,  yearly  arising,  &c. :  the  yearly  sum  of  4id,  for  every 

iribgshdaflb  of-  dder,  -  and  sd  in  prnportidn  iiir  a'^easei^  or  less  quandt^  thin  a 

,lBO{g^iBad^'madaoFpitod«ued  teithiii  tin  said  parish,  firom- apples  .grown  iaea^i 

««oinpeed0ire  year  iwithia  ttbesaid  paariah>  or^  the  titheaiUei  {>laeea.th0nof,'  fiv,>auid 

'ik  iKU'sf  the  iitko  in  Jcind  o^«fae  ayplea  which  hBlne^bm^used  in  makiaig  sonh 

"Swbsg^aad  jJbq  by  Asrieveral  and  lespectiveoodupiera  of  lands  withsn  ti^aajd 

■frnpaht;  or  tlietittesiUe  partes  thereof,  who  shall  have  had;  psocbcedor  groilisi,- 

-iqpoBorf'inMniSrtnh  iandv,  -  apples  which  they  shall  have  hoarded,  tkd  yisasly 

'wim of  one  penny^  oaUed inthe  aaid  parish,  one  penny  fe^hoard,  or  hoard- 

/jHonyv'tfaosaane  bemg^paid  and  pa^bk  in  each  respeetive  ye«r,  m  Ken  of  die 

latheriis-iMid-  of  such  apples,  as-such  several  and  respective  ooenpiers  abail,  in 

ilr  yeari  haw  so  had  and  iioaitled." 

The  osdyqueation  in  the  caaae  was,  as  to  the  existence  or  legality  of  the 
fw  •  A  gnat  deal  of  evidence,  documentary  and  parol,  was  given  on 
.ImA  sides* 

.M  Maartm^  tf*,  LudUm^  and  Ttaaey,  for  the  plaintiff.  - 
*i    JenU,  MmscM^  and  Coleridge^  :finr  the  defendants. 

I  « .  It  waa  ob^ed  by  the  plaiadff 'a  ooimsel,  that  moclMes,  generaHy,  were  not 

^iaffiifeitoliy  supported  by-  e^dence,  and,  chat  the  particular-  nuMiiirer  speeilifd, 

f-.cvenwoHDeding  that  they  were  proved,  were  bad  in  law.  <  And  in  suppevtof  the 

-  lalteff;positita«  they  relied  upon  the  opinions  expressed  by  Sir  Thohas  PLdifsn 

J^ittsitttert V,  JLee  (l)i ' as  fi^owS'S  **  The  next  inodm  is  open  to  move  objection^ 

nfiHP0«ery>Baikh'COw>and  oal£4irf.,  and  for  every  heifer,  and  calf  8rf.  in  lieu  of 

wdse Aililhcft'of'  calvea  ^nd  nsiUu  *  Tins,  Lsuppose,  is  meant!  to  oov4r  the  tithes 

oCaU  thfi  calves  imd  milk  on  the  fhrm.     But  the  union  of  two  articles  thM^aire 

dnffii^y  ^^tttliedNe,  in  one  custo^i^ry  payment,  is  always  objectionable;  there 

eannpt  be  a  payment  of  one  thing,  in  lieu  <^  another  that  is  distinct.    Nolv 

the  tithes  of  milk  and  calves  are  quite  different;  the  latter  are  subject  to 

the  rulea  that  govern  tfttf>ftlliling-o^  aniioEilai  theright  attaches  when  they  are 

bori]^  ^IS  tiSkfi^titteaMe  e9^;4«9,fiieeordiiig  to«  ceruin  mlov  iimust  be 

takpn^.on  the  spot  w^ere  the  animal  is  milked,  and  i#  equally  due  whetber-«^d  , 

^%| '  ^^t* ^s  not  a  calf. '  How  then  can  one  payment  cover  both?     The  co^se*. 

*'  quench  would  be,  tl^^t  cows  might  be  iptrodace^  without  calves ;  tl>e  rector 

^  would  then  be  entitled*  to  nothing,  and  yet  Would  be  precluded  from  the  tithe 

''Wttife  tti!k.     If  it  be  said,  that  in  such  a  case,  the  Th&dus  doeS'not  apply,  then 

to#i|ptl^7%li|^Sd.i^W>,»?W4      ^xewpmiit.ought  .to..b^ye  ^wimora  odr-. 
recuy  stated*'  »...}i»  v  '  •»  v'^  •.■■  r.    ■*•  Lm*  >i-^>  *^o-:  f*  •*  t^u'  .t*The  • 

(1)  S  I.  ft  W.  464;  AmU,  p.  1013. 


^^il  Tvm^^Afmi 


9M^?^^^Ki)'# 


thfij^tPQW?  ^ta^^.iti  nameJiy,  sfi  io  ligu^iappl^jiiyi  #-uit» ri>^  ftrufwdiftg  Ifti 
th^^^cflls^,  W^d.  ,on.  ey^x  .priapwiipl^  it  is<  IwltiP'  poiftt  of .lf^w>  ffty;difivcpi|<f>ffi!!iyHs 
woji^d,  b^,  .that  if  th^  toftde  90. cider,  rt^^reft^r/ would  iUii^  oq  ti^ift^pfiflh!) 
pl^s^  <  Aipd.^  «n^.^  le^i^  it  in  the  pp(ii>B.  of  (be  i^rnifr^  %h  i^I  M>^wiq 
faj;tufing  (he,xaw.iiiaterial»  to  exclude  tbe.r^tor  fircmi  higi  ^omaM>prj|fi%if igt^, t 
nocking  U  perfectly  uncertain,  is  nece^^viJ^  hstfi^  The.  nes^  i^  far  friiM^-iiv>s 
cliiding.  bofird  apples,  Ic^.,  in  lieu  of  tlthe$  of  9ipple^  PW**  ^  ^thfi^  ^»}if^.^.J^^ 
ovn>  I  .was  surprised  to,  see  in  tlie  aoswer,  this  e?(traofdii»ai7  con^icM^Mwi.^i 
'p^y^ie/f^t  b^g  first  stated*  that,  if  good  fpr  any  thing,  covers  applesijand  ^tb^l, 
^R^^,  W#^  fPf  boap4  applfis;  sq.that  4wr©,ar«  two  n^uf^  for  jthe^.WW^^ 

}(?#.'H)^ :Pf^f  ^  tbe,dofendsAt3»  it,wa&  anftiY^redt,.4iatiAese  o^iwoos  ^mff^^i 
mer^.f^fill^r  fUciOit  Mune^/ss^mryin  ^  case,  .i|nd  uivcndlad  fi^r,  bjr  itfk  ^^siqn^.^ 
wh^veiU.mjon  a  «iviite.  different;  gxiflwinl,;  thatJhe;W«(f*W«f>t^efi<fd  ti^g^ifig^  J 
or^f}^^raj[)ri^tpe](y  sip?i)af,  \M  been  repea^^  held  gopdK.^:e8ti4>ii«b«4  j^i^ 
^l^^^H)*'^' ^v^  ^'^  ^^l^v  W. ^sUblish,  tnodfise^;  and  the..fell4>wi4g  .c^QB.>tW9|»iq 
cit^W  tbi%,ppint>    .Bqscfiwen  v.  JlpherU  (^),  JPAi^m.v,  4(y»e^.(i)f(  7>rr««^i''» 

'^*I^^ge(^\MQrgarks.^JJqll{5L)rR€M         v,JNm  (fi)f  J(iom^.y:.,TU  fii^^og^M 

o/.^ffk^er  (7^^   Jcm^  W  Ca^Uiqrac,  and  Dein«^o»  y^..?/ip»V«.(B),,-fiii;f4^««  ^hs 

of  Ji^ips^M^-as  aJ»o,re|(5?rpd  tp. ,  .     ...      .,  .      .     ....  ,.wj, 

J^ftp  Phie?.  BA^|^,r^^H^vii^  j¥taied.tbe  nature  of  tbe^^  tnd  |ba.4e%i>r.-ii 
rak^(^f  )ai4*  bj^.  tboif^W^)'     Xhev^  yfs»  a  fonpor  mU  >HPt.  .bet^^^^^ih^j 
same  parties,  but  between  the  former  rector  and  some  occupiers  in.thif'P^riBlibsa 
in ^hkb. it. ,iya^  iineud^ ^ to msiEi  the  samequBstioM^    Tkete, vifw  bpwf^^ 
soijje  differences; bet wQ^  the  tnodusa  now  insist^,  on,  and  tb^  vv^i^§€^  wbifiiloe 
WGf/^  ii;^6t«;d.onrin,tha^,8uilr  •  I  do  not,  kBow  that  I  a^  Atat^.tbf^p,  4i/9N*Mb 
en9^  with,.aj^y  i)articulari|ty«    It  will  be  sufficient  for  my.  pv^pofe  .to  q^f^^i^$«^  £ 
^%^H|k  ^.  v^ac&f.  respecting  the  cow,  which  is.  he^  pleaded  aa  a  f»a4*4(>  ^1^ 
eve^^.,cow  dep^^red  in  the  parish  in  lieu  pf  the  tithe  of  n^iU^,^aod  of  t^f^  q»)6j  o 
if  sjb,e:ba9  aqy^  there  was. no  calf  mentioned.    In  the  present  causet-HO  m^idu^^f^ 
is  claimed  for  a  colt.    In  the  former  a  modus.  q£  oxi^  pcinny  was  takai^as.du^cir, 
for^  ^k. .   in  bothj^  theaame  modmi  is  stated  for  apples  used  in  making  eid^^,.;; 
but  an  tne  former  oocaaioo,  there  was  no  modus  pleaded  for  a  hoard-penn^*,! 
An^  tber.e  is  a  very  important  variation  with  respect  to  tbe  meadow.    *     *.       ^^ 
*   ij.l',.   *  ,  In  the  former,  suit,  there  was  a  general  decree  in  tbe  Exqboiiii^  n 
agi^iAStxhe  moduses.     The  plaintiff,  the  rector  of  that  day»  obtained  ^  deccej^    . 
against  ;the  defendants  in  the  ternui  of  the  prayer  of  his  bill*     What  passed  at  •) 
tbaA.time,  and  in  that  court,  I  have  not  been  able  to  inform,  myself;  I  am  to-'  ji 
tall^,,ia;the  dark  with  respect  to  it.     All  that  I  know,  and  that  I  know  -'v^ik^^  .3 
grejit  precision  from  Mr.  Dow's  Report,  is  what  took  place  in  the  Uousapf  ^  // 
Lo^,  .  In  total  ignorance  on  that  part  of  the  suliij^t,  I  think  I  0(U4at4f^Tff^i,..'> 
forg|:anted,  that  the  decree  in  the  Court  of  Exchequer  pro^eoded  qa  tb/e  saoif^,i  ^ 
gro^ds  wliichseem  to  have  been  adopted,  by  the  HQuse.of,](iOrds.in:ma^|agi.v;:i 
their,  ultimate  order.    JN^ow.it  is /quite  obvipu^  that  tb^y  neveir  i^nteried,  i<|^|p^  ,\ 
tbe^^^^u^jtions  .whiph.bfive  beevi  d^spuss^d  in  this;  suit*    Theijr  lordsbipa.' d^K  - 1 


-i;fj'K{   »iM  o?  ;lf>  li  ij'iv'ti  li  '/. 


.  I       ••  •!* 


(e^tS  Wood,  6S,  6S. 

'  ,«9«  T  .■^^^•K  ,«*i  .'"'^»i  *  'f; 


^StedMfif  fo^ifrlil^i'abeg^'fthd  ]^<y^ed.    Id  this  view,  it  does  iiot  ap|yea1^  tp ;    mwua 


iA^  abl«  thtf  tiibe  ^W^'A  imMset  ii  phrred.    But  wheihet  t&ey  ^gfit  hive 
sri^liea'i^  defetfte;'  iuM  ^eflKiUmhed  tnodusei  if  hdc 


had  lAtiime  other  Way,  I  do,'^ 


// 


1 1 


M  M'iMsue.''  '  My  Lord  Rk^bsdalb  is  still  tndre  distract  aiid  ek-  ' 
pHlftft^  di^  stiije^^i '  He  says,  '^MTy  view  of  the  case  is  simtlat  to  that  vrhich' ; 
htkhim  litAted:  '  The  difficulty  is  to.frame  any  issue  ujpon  the  answer,  that 
acMrdi  iviththc^  evidence;    "£he  defendants  have  not  laid  the  modm^i  in  the 
piba^Bgft  atccoi^ih)^  to  thie  case  which  appears  upon  the  evidence.    They  may 
c^^t  \he  ifitSHitUPs  ckim  in  another  suit;  hut  here  thiere  could  be  no  issue  ' 
dj#^dted;  hecailie.'irit  were,  itttiust  be  something  new  arising  <mt  of  the  ' 
e#Mite«'/''a]bd  not  tmt  of  the  answer  or  pleafings*    There  is  certainly  some 
evidence  of  payments,  which,  from  their  smallness,  appear  to  have  been  (^us«  ' 
tcMary  pttytridtft^     The?  jcoure,  hotftfter,  did  right  with  respect  to  the  preserft 
caifei    BM  lite  d«fendaf]ft^  may^  in  another  suit,  "put  the  proper  modu»  ih  is^ue:"; ' ' 
U^^thiit,'  the  appedl  is  dismissed,'  and  the  decree  is  affirmed.     Now,  th^-  " 
fo^,  h^rhen'^eb^^eftbdani^  hav^  been  taught  by  experience,  they  adapt  their  !^ 
]J^id{hg«  dii^e^  to  the  evicfeniee,  and  state  their  mcduses,  not  from  atiy  x^-^  " 
cc^feetidla,'  hut  so  as  to  correspond  with  the  evidence  as  exactly  as  is  practical'  * 
bl^'   Thedeci^iOfi  ihthe  House  bf  Lords,  and  that  in  the  Exchequer,  (pteWj' 
aonkii^  that  th^vi^w  tiiken  by  th^  Iktter  court  was  the  same  as  that  of  the'^' 
HMlae  df- Lord8)t'are'no  aatliority  to  guide  -  this  case  in  any  respect  whait-*' 
ever.     Therefore,  since  no  difficulty  presents  itself,  of  the  same  kind  which 
aroief^bdfer^j  'I  rbft^  hold*  myself  bound  on  these  pleadings,  to  put  these^ 
tw^^Mi^eh^elyodtt^f  the  •qaestion,  and  to  consider  the  cake  as  if  they  hud '  ^ 
iie^€*'bccu^i*^d;' ^'^     '      '  •'•       •<  '"»— 

^9b^,  the  fitsf  thing  in  order  which,  it  appears  to  me,  I  onofht  t6  considef,  fa  ''^ 
aot^  m>jeetlons  which  were  advanced  against  the  legality  of  the  modus&s  kit 
^bef  met  jAeaded. '    And  (fie  first  of  them  that  I  shril  mention,  is  that  laid  fbr^ 
a  ofiMr'fn*  Y^stiefM*  df  the  tith^  of  the  milk  and  of  the  calf,  and  for  a  heffer  ih  re- ' 
sp^  of  ihe  same  titheable  matters.     They  come  exactly  undef  the  sam^  (Mn- 
aidii^lion;   It  was  suggested,  that  if  these  moduses  were  proved  in  the  clearest    ' 
waij^,  yeittbey  were  void  in  law,  because  it  is  stating  one  modus  for  two  tithe-  " 
abk'itiatters,  the  milk  and  the  calf;  and  in  support  of  that,  a  case  was  cited,    ' 
and  Very  properly  cited,  decided  by  the  late  Master  of  the  Rolls,  Sir  Thomas  ^ 
PLfn^i&y  of  Shoft  v.  Lee.     There  is,  unquestionably,  in  Short  v.  Lee,  not  a' ' 
decision,  but  a  dicttm  of  Sir  THofMAS  Plumer,  that  this  spiscific  and  identical  '. 
fRoilfi^'is  a  void  modus;  and  if  I  thought  myself  bound  by  that  (ftcfum,  I  should 
be  timfder  the  neces^y  of  deciding  this  cause,  as  to  that  particular  modus,  upon    ^ 
that'gromidL     But,  in  the  first  place,  I  have  to  observe  on  that  case,  that  he 
did'taot  determine  it  upon  that  point.     He  decided  against  the  moduses  on  the 
evidence,  thinking,  as  he  states  very  much  at  large,  that  the  balance  of  evidence 
wai^'ter^  much  against  their  existence.     It  appeared  in  fact,  that  they  had  a    ; 
coiiim^neement  ai^er  the  time  of  memory;  and  that  was  the  ground  upon' 
whi^'  he  made  the  decree.     Therefo^d,  what  be  has  said  npon  this  modus,  re^' 
aoliN^  itself  into  a  mere  dicium;  and  I  cannot  help  thinking  it  was  rather    ^ 
hasfdy*  expressed.     No  man  had  more  industry  xind  research  than  Sir  T. 
PLtrk£Bi  and  f#  he  had  felt  that  thfe  case  turnea  upon  that  point,  he  would 
doubdii«*.'haif^  bx^i^tied  these  qv^ides  on  that  occasion.    But  he  felt  that  he\ 
was^di^iosii^  dflt  oh  ahd^et  ground,  an^  iri  consequence  d'd  not  look  into     " 
the^ht,  beCadsetie  ^tir^ly  bveritjoks  abhndan^e  of  d^cfsions  iti  Whn^h  that'  ' 
yerf'^Mbdus  has  been  established  by  the  court.     And  if  you  look  to  the  princi- 
ple of  If;;  ifi  il  Very  difficult  to  lieey  why  there  may  not  he^^nadus  for  it  Cow 
depastihi^'in  -the'  pariiih,  to  cover  every  thing  yh^cfi  Ota^tcow  can  produpe,\ 
and  which  wil^.go  not  pnly  to  tl^  mil(c>  but  to  the  caTf.^Jso.  ,  ^ndlttaji^e  k  oi^ ) 
myself  to  tay^thatfi).ii)H?eraliii^iUnpeB^  in  moretdMU)  i  skall^tiiiinkiia  QaaeBScry?.) 

(1)  S  Dow,  189;  itffi/e,  p.  699, 


4a»  TEFBK  OASIS. 

Atbbliah  fOoAuefs  tfae  Court  of  Exeheqaevltu  llbreedjr,  detftedd  ip  iAmiinedf 
<dii8  specific  frnttfud*  <  I  ibrget  nowv  whetiier  the  gimis  W0M4h«^%a]B»^4)(Tb«t 
AK^ec&is  iio>easoii  to  ftppidiend  that  this  u  a  taoik  -nio^v'tlili  n  Mir>igtt|r 
'ifeiateriaL  It- will  be  found,  that  in  tfaet^ear  17D9,  in  a^  mse  t>f xjPnlal^NFg 
€lmip,  Meneioned  io  the  lat  ^laine  of  Mr^WoodVOiAleetioit,  p^  4M/tiiit 
frarymacftf^bestabfished.  Andiiiaai>tbcTca8eof'itoii^>T;!i^e^l«ikt|p-q^;£ifa^ 
jbtfae  £d  Wdod,  IM,  there  is  the  verj  swrnemodui  eetabBshed  in  tiie'  y«afr  19111 
I^h^efbre,  I  thiidc  myself  not 'bound  by  what  was  sdid  byfhatiwtyftblvia^ 
Sir  T.  PLintBEy  in  fais  opinion  on  ihat  ease;  and  I  must;*  tipott  tke^  autldnrftf 
of  these  oases,  and  what  -appears  to  me  to  ■  be  Uie  good  sense  'of  '  dir  tsulate^' 
m^  rid  'of)  diat  .obieotion.  Now,  as  to  the  ob^tion  to  the  rmidttd  for  &eeida& 
•That  mDibfjib  ^oniethiiiig  of .  the  sanife  description;  and  nithouc  eiitaai^ 
lirto  jED^iavgiiBieiit  .upon  it,- 1:  will  say;  that  iralao  has  been:  estabUthed'  to  tke 
JMsi^'ifaMii^f  it.ai  fdeaded>heve.  <  In  the  case  of  Ci^euU  v;  Pearc«,r  in  cfall  di 
AtNidilSdSiia.ipftMfau oli^da hogshead  fov^oider or  peny,  in iimof  ti^ea<«l 
Jondiaf'^ipiesMor  p^abrattiadb  into  cither^  waaeatabiisfaedoA  frbiB'to  estaUUi 
ImaAtieai  vhi  SkuowAe  vi  Bnud^  '4  Wood,  ^r  ^  moito  of  tlie  same  deeerijkifQ 
JiMi  esthblisliedA  And  in^ Monfe y«  The Bhhop'rf  Sweier^  acaaO' that  i  hai 
•otoaaon  td  ^nention  befoce,  8d«  a  hogshead  for4he  etder,iahd  8o1n;jjmifidrtidM^ 
mn'ldsd  iadd  tabeagoodsnediuai,  and  d  pnaiy  &»'tltelioanl^>  the'oiilyB(|ISni& 
sfcaib^tiwcen  tfae  twttfciBea Hbekigv  ikkt ka,  tUs^caie  it  is^cL  aAd dierelit  If^Sdc^ 
kii^the  hdsrd'i^eMiy  is.the.Baiiie.{  I  thaiik^iiiyaelf  Jbottfid'ther^fiirefb^ailtfaoa^ 
attes  {and  nsy  epiition  ia  with  these  .anthdrkieaX  to^dy xUctf  th^  ffthj^dtiorik 
maAs4»  dm^9Mttj*vihhamtvmiMdii^9'<^tk^^  at 

-iT*-)'j  If'  ;••;    I  i:  ,0'  ilv'  Ju  •,'  (,  •  ►  t;  t    ■;  r  .  u"   f}':  :  v.rr   .'-  'jy  ir  l>^*^<»3iq 

of  th^  milch  co^,  and'  6<2.  io  fieu  df  the      the  conclasion,  that  it  wdjs  so  Dalance^ 
f  W ftrt?  ititik  tfnd  ciAtotihi  Tietrtr t  "And  hi  '•  *  ccnild  not  pronbcrtte'the  dfefireif  WiUwi 
brV/ffiBfiMUjb^  iE»e«#7^v«ntten'^         jog  the  <casiB  'to  ti  fiirj^     fcMftif^}^ 
lOMrtht^ftinfiitt  ^thB^MV^aoAw  and  tliiBtiB^: ?  <i^lr(«Mri$ci(ed  i» iprdie lnlifciBii testiddttyiifc 

.    (2)  In  the  Utter  part  of  his  juOgment,  hjs  ^  ,    «r.^,:4  **--* 

jji  !/  *''  V  •»'  }'t   »•    i   s  .  •.  '-»,iM      "^  ..'.'!  ^  U'     ^" .')'  '."^d  srt'od 

MimitA,     '"^'  ^'    ' " '    '  •  ^  ^  '  '■  E.>  6G0P-  4.  -IBSft^    ki-Oanci;  >  :n-, » '•*  .t  7?or>  »di 
^  u.  ,.   IFtfJJoift^  r.  itadm  and  Others.    £!HS.3   '    -"t   ^'  ^na 

Where,  inmniSt  ^JptftE  plaintiff  Raving  failed  in  his  application  before  the  Vicja-CliaDf 
iarae^^^n  *  "f"    i'^^?'^^^  *^,^  motion  for  a  new  trial  of  the  issue^  by  way  <>f  ^TO  ^^i^. 
diiMted  to  trv    "^or^  Chancellor,  and  liis  lordship  fiaving  la!k^n  time  to  consider/jthts  jSUlv  ] 
an  alleged  «o-   Jivered  his  judgment  as  follows : —  .    .    .^  •  if  nW -w 

Aw,  and  a  trial   *    Xoed^'Chancellor. — In  this  case,  the  bill  is  filed  by  the  plaintiff^^       ^ 
ft        hoid^*^'  of  the  parish.    [It  is  ngt  denied  that  the  lands  are  withiiii  the  parisji. 
4iat  a  preiamed  fi'^^t  therefore,  the  plaintiff  is  entitled  to  ihe  Uthes  of  these  lands»|  'T 
miflandentand-  ffi>  be  tlearly  settled,  that  mere  non-payment  of  tithes  can  fprm  ho'a^ 
Ingofaibnner    uie'demaiid  made  by' this  bill.     When  fir^t  this  motion  was  made.  I  wu 


a  question  of  }ducing  l$e  grant,  or  giving,  what  Lord  Korthikoton  calls,  ip  .ori^  ojf  ^fi 

'?"^'?,^'  /evidence,  liat  the  grant  has  existed.'    Baron  Wood  iias  eKpress^  a  i 

where  all  the  T'  •  i"'^"  '        ^vi  J  •  ^- >    •  •  »r    t       ^'.    W/Tjc  J /o\"  -r^'"*    -J'    >*    'iiT?"?"' 

diftied  SP*?^.  "P?!^r  ^i^f  P^*^^  ^'^  ^orburt/v^  Mfad  (2\^  It  ^is  lyipossibj^  ^9  ^ 

on  the 
waa 

gronnd 

^^^ng  a  new  J^SJfe'i^'ent  tfiat  ffie  lands  were  hot  liable.    '  p;i  the  contrjifyi  lie  insisis»  ^1 

It  11  difficiilt  iHnds  life  Ual>le  i6  tithes',  or  to  a  payment  In  lieu  pf  tithes:  but  that  the 


WttViiletp.  UOft. 


iKCHErOftllB. 

ihib^lmtting  0f  thd/camer  an  viMu*  imm  dtrtcted,'  in  ternto  wfaidb  katle«ba  t»  junn 
much  ioNeriratioB  a(.theb«r»  upon  die  motion  for  tintiiir  triaii  bve,  «yoii;wl«ll^ 
inlaiici  wovd  i^to  be  lomd  m  tbe  addreM.Ur  ^  jury*  The  ataoo  ^m^ 
wbtiher  the  daftncUnt  PbiUi^  was  €Dttded  to  the  titfaei,  or  to  a  moAmAtt 
i#i  IQd.,  pnyaUe  ycaiOy  in  lieu.'df  tbe  tithes  of  tka  hticla  eaUed  Cliff ^43ladd. 
jk  appears  to  me  to  have^  heei^  an-  MifartMnate  vay  of  diractiaif  fha  iMw; 
kecaiue.it  could  be  of  no  conaaqucnopito  tkeTactor,  wheCiter  llw  aumnadnd^ 
wmsh  Of 'i^aa  not  a  moAu  payable  to  PliiUips*  It  might  be  matetial  to-Philiipay 
9flM^r  it  waa  or  not  a  modtUp  but  it  could  be  nothing  to  the  rector;  provided 
(Osly,  Ae. payments,  though  -verying  in  quamhun  were  payments  to-be  takda  tm 
aufficient  evidence,  that  the  rector  was  not  entitled  to  &e  dthts.  Ati4)ba.«amie 
lime  I  cannot  say  it  woidd  not  have  been  matMal  leer  |1»  judge  t^fanvecdbr- 
aenred  to  the  jury  upon  the  raMter ;  because^  unlesa  the  eoald>  havaJnpreBnMA 
to  di0  jury,  that  if  a  layman  could  destroy  the  mmku  <tf  4f.  lOcLaod  Cfvdd 
lake  the  titbea in  kindi  he  waamueh  more  likely  to^ke  the  4ff.*dadLStbknc4fe 
iithes  in  kind,  aa  a  spiritual  reelor  would  be  entitled  to  do ;  the  cbmpadKtAamk 
0f  these  variations  might  tend  to  shew,  that  the  psymenta  werte  liot  in-JiihDof 
kithei.  The  ground  upon  which  I  think  them  ought  tobfe  a  liewtfltfitdjifl^  that 
Jdrj  J^stioe.PAAK  has  misimderstood  the  >due  of  4Sboll*vi'jfff«jr(-l)(i<>ftin» 
oodetatandiog:  lyhtabi  I  believe*  has  been  adopted  in  anotfaertbraafehHtf^bAi 
^courtt  In  ScMy^Aiteyi  thebfllwaa  fatoooght  by^a  spinitual*  reote«>^inr''tlkfe 
conkitgr'  of  Novthumberbaidi  Ugamat  the  o^upicee  o6an  estate^  wbidi  beMmgei 
iO(a-fiunily  forwh^anl  was  counsd*  kithaticatise^  wbhad^^wisoterd^tQiie 
in  Fansham  t.  i^ofAemin  (2)  aad  the' preceding  cases •dkeiiai^>&  and*  isksll  iiiii' 
pressed  it  upon  my  mmd,  was,  that  it  was  at  a  period,  when,  if  I  did  not  com- 
^oAeimy^argaimeets  in  cases  that  required  merto  look  ineer  a  great' de^  ^ffdbc- 
^in^'  fo^'flie  putpos^  of  fixing  it  iii  n^y  mitid^  I;  ^t  teast,  eititp!(^(^.wyad|?dti^ 
^iidetal^Iy  la  ilaaKipg  large  notes  of  what  I  uit^^M-  ^  44^re^.  to  the^b^rf 
t^e.  argument  I  adobcess^  to  the  court  in  that  case«  was  an  argiamntin^i^yfll 
at-will' beibondleteesed  desr  of  the doecriaei  what  woidd' be ilie"resdlt<^ 
the  case,  if  sa  adtion  had  been  brou^t  at  )a)¥;  apd  in9i9ted,  ))iatl  tlie  H^lit^W 
that  £Guin  might  have  been  a  portion  of  tithes  belonging  to  some  f^gi6ua 
house  before  the  dissolution,  and,  if  so  belonging,  might  have  been  vested  ki 
the  crown,  and  taken  Q«((^dii  crofte  lly  i^rant^  ^UBseqbent  to  the  dissokition:  ^^  «|^ 
and,  it  appearing  nfftfil  th^.i<gtilar  Istale^^  tli\^  till9-4«0l9k  Aat  the  tidies,  aa  ^"^ 

'  ^es ^acnunit^lv  d^ribed,  a^d  not  uqder  the  dc9Criptioo  oCri^te**tidiefr)9y^  tXutBm  ^otwCW- 
.j^ate,  liad  oeeh  made  the  .subject  of  settlements,  wiUs,  mprtgages,  4^a  n£  ,B9f{}i}  id 
\BiJM  of  every  cfescription,  it  was  not  fit  that  a  Court  of  Equity  shoui4.da|*  "^^^  ^^^  ^"^ 
ie,  as  betwieen  the  rector  and  land-owner,  that  the  tithes  belonged  to  Aa  .Y^^'^^^I^Tm 
*  jtual  rf.ctor;i  whiq^  had  been  so  long  treated  ai9  a  lay-fee  in  eveiy  important  ]^^^ ,  Vajt  ,\iAi 
j^ctton,  until  the  spiritual  rector  had  proved  his  title  at  law ;  and,  that  t|ie  ^r.-,^,  (7  .-.^iB)  btif 
jiu^uoiiy  what  would  be  sufficient  evidence,  was  for  a  Court  of  Law,  i^  an  a^  ,'>•«  - '^  &£«'  t\ 
W%  tithes,  and  with  which  thiscourt  had  nothing  to  da.  That  they  ought  n^  ^ "'  ?- ^.^hnuiS 
%>lLllbw  a  mauj  under  such  circumstances,  to  come  into  a  Court  of  Equity  tiD  '^^  f^V'i  &  "o  i^ni 
"ffi^ad  'made  out  his  title  at  law.    That  was  the  whole  effect  of  ScoUv.Atrey';       ^ru  vd  stja 


'irfexctiequer  iat  that  time,  I  should; have  been  very  doubtful  aboit  it,     Th|a     ^^rt  iib  aurq 

^oCtifne  of  presumption  is  of  great  importance  in  the  law  of  the  country,  ana     ^^ii  lie  ^itdw 

iiagfet'to  be  settled.    If  you  look  at  the  cases  in  which  thfe  question' has  been      b.i/^ifa  waw 

discussed,,  what  ,is  necessary  to  prov^  title  to  tithes?  some  fay^  you.  mus^  ^  *. 


i^j  :ii.»<4  fi   W»v: 


]Wodube  the  gra^t;  btlier^  that  you  must  give  evidence  oif  ^e  existeivce  pt  '  .m  Ui  unuoin 
*tf^e^|[t;ant;  others  siay,  if  thiere  be  ^othing  more  than  noh-pa;pQeni  i(y  the  rep^  w^n  s  >nin«jx 
^r,  inid  if  the  tlti&^deeids  of  the  liaxid-owner  contain  tith^s^.  b\it  6e  bais  no^  r^  ,  '***^ 
%ived  them,  that  will  not'do  against  a Tec.t<ir:  others  isayp'/jyQjji^^  ^«nsriwV»«o* 

nil^  t^  A6^  Cboiain  a  fair  description  of  what' you  cafi  titnes,'  'anu  that  diere    .^^g,  ^(j  ta&^m 

(1)   Jni9,  f.  i4t.  (S)  jhU,  p.  158. 


TITHE  OASfid. 

xittud  iManb:  joO^m  Miy  that  it  win,  «tod  tliat  i^M  ^i^^^V^i^S^""^ 
^p^puAy.  cti»oted  to  presume  tide.  Others  jsay,  it  otient  ^'t)e^(^n(D3l 
lupoh'thoea'Miooali  for  the  presumption  t6  be  raised  dt  law  that'f^ey  ^ave^« 
jeemeiawfuUy'etitided  to  the  tithes,  to  shew,  that  they  hbve  u^edfreasbnat>Ie.dj|* 
fligcmke  to  aseerttfin'thBt  the  origin  of  the  title  could  not  be  shewn'.  Ta]ke  tl^e 
loaae  .of:  a  portion  of  tidies  belonging  to  reHgious  houses.  With  !respi?ct  to 
iJimmf  df  ^em,  it  could  be  ascertained  whether  that  portroh  did  belong  to  tfie 
as^gioun  house,  and  if  that  fact  was  shewn,  that  fkct,  coupled  with  the  title- 
deeds,  and  pernancy,  would  ecnfiautute  a  strong  case ;  as  there  would  have 
,faeen.  sliewn  a  title  out  of  the  rector,  and  it  might  have  cothe  to  the  perso]|[)S 
itiben  cadtled  from  the  crown.  Some  evidence  should,  I  think,  be  given,  what 
4he  onigia  of  the  demand  was.  On  the  other  hand,  it  is  not  to  be  disguised^ 
rllia^ibBr^  amy  be  reason  etiougfa  to  believe  that  the  word  tithes  has  of  late 
got  into  layman's  deeds  more  fV^uently  than  it  used  to  do.  This  case,  there- 
*SiK!e,Toiigl&4  to  beintcstigatidd,  and  the  rtile  of  evidence  laid  down.  Then  ha^ 
4kmlihfen6'ddAe^  iHas  not  this  case  been  determined  upon  a  misunderstaQdin0 
sdfi  Se^UiVj  4ireyi  1  do  not  state  that  such  mtsonaerstaiiiding  would  boa 
^i^asOnifoiY  i^utm  triaP/  if  the  doctrihe  in:  t^re  cases  had  been  ^1  uniform,  so 
«a^rtia3bdjps:f^>fiquity  cotAd  not  have  mistaken  his  irav  in  detei^minin^  a  queap 
dikiiefiipur^  dry  lawcHb«t  in  all  the  cashes  tli^re  is  to  be  found  a  great  differ- 
^oct-o^o^inioDy  anld  tbaf,  bei^g  dpon  a  question  of  kw,  the  law  ought  to  settTe 
•it^l  ;ie  theicaa^  luid ^ckymo 'before  hie  oWgtnally,'  I  should  hkve  hesitated  cba- 
«idflrably»  "whethcnr  I  should  not  hate  applied  ^ttiitv,  J/irej/  to  it.  I  do  not 
im^  ,dtab  I  should^  rbscanse  there  is    d^ffitalty  in  isayihg  -what  is  meant  by 

Ln:,'-!''         . -.  <   .1.   *    •  .    .  .  A  new  trial  must  take  place. 

jaM.21th.     .'(      -•       ;    '        T.  6  Geo.  4.  1825.    Scacc. 

/tme,  6tt.     3,ij ,  .. jPwfttfr,  Clerk,  v.  Lord  Oravei  [M8.J 

Where  i  pay-  #^llHllS'  #as  k  sbit  by  a  spiVitual  rector,  for  an  account  and  satisfaction  of  aD 
tiA**  rf  a"  ^^  "*' tfehes/  bdth  great  and  small ;  arising  upon  and  from  the  lands  occupied  by 
ticnrdOTiesne"'  *^  'deftndaht,  witWh  the  rectory  of  Farringdon,  in  the  county  of  Devon,  iand 
lands  of  A  ma-    tile  !ti(9ieiible  phces  thereof. 

nor,  was  proved  ji'  The  defendant,  by  his  answer,  admitted  the  title  of  the  rector,  and  his  gexie- 
toha^beenpaid  ^iQ  ^^^  ^^  tl^g  g^Q^^  ^^^  emoW  tithes,  arising  within  the  rectory  and  parish. 
^^£e?^r  ^^^  answer  then  stated,  that  the  defendant  was  seised  'in  fee  of  the  manor  of 
finr  Retime  be-  ^^st;  OT  Clist  Satchfield,  or  Bishop's  CUst  in  the  county  of  Devon,  with  the 
log  for  upwards  d^esno  lahds  thereto  belonging,  part  of  which  demesne  lands  were,  as  the  de^ 
®^»  <«n*^8  Ifendajfit  lielieved,  within  the  said  rectory  and  parish  of  Farringdon.  He  l>e- 
r^bOsinalease  ^^^»  *^*^  t*'®'^  ^^^  heeti,  from  time  whereof  the  memory  of  man  was  nc^t 
in  the  reign  of  ^  '^  contrary,  and  then  was,  an  ancient  customarv  payment  of  2L  6«.  8c£. 
Chas.  1,  there  phyable,  and  of  right  paid  by  the  owners  and  occupiers  of  the  said  manor  of 
was  sttong  Clist,  Otherwise  Clist  Satchfield,  or  Bishop's  Cllst,  and  the  demesne  lauds 
wnmlTtfiat  k'cx-  ^^''^^I'to  the  rector  for  the  time  being  of  the  said  rectory,  or  parish  cburch 
Isted  before  that  ^  Farringdon ;  payable  at  Midsuhimer  in  each  year,  and  accepted  by  him. 
penod;  i 
there  was 
dence  of  tithes 

been  rendrnd^  ^^^^^a*"^  ^^^^  stated,  that;  he  occupied  a  mansion  house,  formerly  called  Clist 
yet,  it  being  '  Mveh^fleld,' or  Bisliop*k  Olist  House,  and  then  called  Bishop's  Court 'Housei 
maniftstfrom  irftik  b  barton  ;0r  farm  thereto  belonging,  situate  within  the  said  rectory  of 
^^•^'\"^"*^-  F«in*agdoh;  «>eihg  parcel,  as  he  believed,  of  the  demesne  of  the  said  manor  oif 
aSwt d^"  Cli^t;  oflifitwiife  CM  Satchfield,'  or  Bishop's  Court,  as  aforesaid;  and  the  d^' 
menttproduced  ^"'^"^•^^"  ^  •••'"-■';■"    ^■^'.''''•'        •  \      fendi«t 

and  proved  in  th^JfiUM^ilOMt-lfi^'pdymiMl  Md  It^'orij^  MibseqitenHy  to  the  time  of' legs!  raefnory,  tb«  tOvSt; 
nottvithstandiog  thuJMlifBity  of  the  payment,  decreed  an  account  of  the  tithes. 

A  nudmt  allegea  in  an  answer  to  be  payable  in  lieu  of  tithes,  is  not  supported  by  proof  of  a  paymeptO||f -larger 
amonnt.  o:r  T^qoiq    lo  yii:.\^M:<i  M  ''•!  •   -k'!"  ""■. 'j  h   *.:       f     "     *      '        •    '  *   "'*    •" 

Where,  in  a  suil«ytMBM(niWi|MklBtiOft  ^oyAilvsntil^f  ^n  ^e  conslnie«oH  ofinfidef^t  doeUmenifr,'  ^t^^lS^ 
equity  is  more  cdmpetfnt  to' draw  the  proper  conclusioh  tfi«n  a  fatf,  And' iti  stieh  (sse  im''iJiiKAi'^iir^iiirw 
directed.         '  ....         h  •-*.•,. -^ 


'defendant  s^a^  be  wdfi,  liot  po^3e$4cyl  of  fo^piher  fwrtt*oblaiid8tiiiUq<4i^ 
'^ectorv  or  .|pari§h :,,]^e  ^di^ittea  that  severi»l  (itfaeable  maltttwiittdlMeQ'faailapd 
'  tf  keo  py  him  *  on  (^^  i  hofa  Ki3  Tsaid  fari;Q  god  laads*  juid  thit  he  thid  akoi  •  aac. 
out  of  jiccounted  fqr  tb^  tithies  thereof  for  tberaasons  afor9awd>tf4ic>bdiMnid, 
^at  the  former  owners  an4  occ«ipvei;a  of  the  8^  laads  htwl  serffvi  ■ett'ouft-^or 
'accounted  for  itb^  tithes  .of  thetithftable  naatter^  aritttig  on  Ae 


ariting  on  Aetaid  livni^ 
or  paid  any  composition  for.  the  saiue.  The  4efendani^  thai,  m.a  acheduld  to 
hh  answer^  set  forth  the  tithe^ble  .m^ttt^ra  hiad  ]fy  hka  on  hia  aaid  lands. 

The  plaintiff  did  not  aner^Iy.  rely, op  hia  Gonunon-'laivright  as  rectur;  but, 
with  a  view  of  ^hewing  that  (he  payment  set  up  by  the  defeadaot  ootdd  not^ 
liave  existed  beibre  the  tii^e  of  legal  xneipory,  he  produced  add  ^ave  in-  e«(*- 
dehce,  an  original  instrument  kept  in  the  registry  of  the  6isbop»o£  ExBlar)iei»' 
titled  **  Annexip  ecclesiarum  de,  Clisf  P^rmisaneiih  Famd93  (l)//i  [  oiiu  i.  j 

By  this  instrument,  which  w^  dated  the  £9  ^pl^psbfr^il^l^i  WBlter,^iti^ 
pylton,  then  Bishop  of  B;i(,eter.  aftef  reatijag  Cinier^alm)  that  W^dtss M^finii' 
eombe)  then  lately  JBiahop  of  Exeiter.had  aasignf^d  aiul  perpettndly  grSMod  flv 
chiirch  of  Parndon  tp  $ie  proper,  use  of  jtw.A  pi(iest$  YfbQjsboMld  petpsCsattjr 
celebrate  in  the  chapel  of  3t.  Q^$xie\»  situate  wubil^theJudofOteof  ll»9isliB{& 
Court  of  Clist,  certain  rel^iQu^rjtes^^t  forth  in  tbisinstriiideirt'}  4Mst[tbat(siisi. 
40  provident  anordinanceo^  a^ignpoci^t  and,^aoi^  4i(^ev  thejdcatk<fif:tbe  bbboph 
predecessor,  was  not  observed  insju^^eeeding  tim^;.fuid  did.not  produde  ttie  fer^ 
^ity  of  the  expected  fruit3|>but  repoained  entirely  bf^nron..  iTbeinStiramentithfliivcB! 
cites  that  the  preset  bishop,  aftpr  ^h^  courie  i^^veii,|r«ttc$,  beingitalled  tt>,  ^ttd 
having  assumed  ttie  government  of  the  church  of  Exeter,  and  recolfaojtingtillit 
very  laudable  dee^s  of  his  predecessors,  as  well  in  that  as  in  other  matters,  and 
constantly  weighing  them  in  his  npindj  luud  mindful  how  holy,  and  wholesome  it 
is  to  pray  for  the  dead,  that  tl^ey  may  b^  lopsed  fcpio  their  sins ;  he  (the  bishop),      j^.  f^<^  „j^^ 
thought  the  aforesaid  ordinance,  assignation,  or  grant,  soas  to  be  a  little  profitable.     .»\^tl'  ^n<\K 
to  himself,  to  his  pred^cfssora^  axid  aaocessors^  oiightto  he  altered,  and  he  (the      '(^^^  t'^t^^^ 
bishop)  had  accordingly  altered  theaame,  witht;he  /epQ^n^of,()vB,d^jH^a(K4l4n|'^    -y.^^  ^  siiff 7/ 
ter  of  the  church  of  Exeter,  and  of  all  others  whom  U  ppnce^^v^d^  9M  co^Wtcdt-   y*  " ^'* '"  *"'? 
cern,  and  with  the  observance  of  th6  order  of  ^aw,  which  waf  ^jequire4,.«&.fiVQrlr    ''^M.'.ln'wrjrl/rt 
respect,  and  assigned  a  fitter  place  for  the  celebration  of  9Mch  a^Jfxici?  V>,  Jp^^i^    „,'  „  '.[  ,i.  ,^,^£1 
formed,  to  wit,  the  chapel  of  St.  Gabriel,  built  in  the  tqwa  of  Bishop's  C^ist,  -    •  ^-i  u^/  .vn, 
within  the  limits  of  his  (the  bishop's)  manor^  aforesaid,,  out  of  the  efiecta  rf  tb^  '"'    ' "  ' '"  ^^i 
Xord  Thomas,  hia  predecessor,  to  those  priests  that  then  were  a^d  tp  .tbp£|^  ,      '   /n'vifb^! 
who  should  be  in  their  places  in  all  future  tiipes,  aperpetual  vicara^  iatb^   ..,."•   ,>h  lot 
Said  church  of  Farndon,  hy  having  then  ordained,  that  ithe  aaid  vic^ag^ aapuld  c'  :>.'','•  ^<>t  i^m 
consist  in  the  whole  glebe,  and  the  lands,  houses,  and  closes;  the  tithes,  ^  WeH  "|.i:»j  j^  t-^ 

great  as  small,  of  the  aforesaid  parish  of  Farndon,.  together  with  the  titbasy  Af  ^'!  .)  'i/.^^^t 
Wey  great  as  small,  offerings,  and  other  obventions  whatsoever,  accruing  firo^  « ^ ',' '. ,,'  l,\,  „< 
fhe  old  demesnes  of  his  (the  bishop's)  manor  of  Clist,  for  wliich  tithes  aev^  ...  ,;  i  ..^  .j 
theless  accruing  from  his  said  manor,  aforesaid^  he  (the  bishop)  had  been  wiUjpg  :  ^  •  >'  ' ' '• 
tp  satisfy  the  aforesaid  vicar  of  Famdon,  for  the  time  being,  by  the  payment  ({{  ^';i  ;  /;'  '[^"J^j 
40s^  Sif.  sterling,  and  he  (the  bishop)  might  apply  the  said  tithes  .to^  ^  7  >  hmi^o  hsje'i 
tise,  according  to  a  certain  ordin^ce:  and  he  had  also  ordained  that.tbft  hv^:  i.ou'^q 
Iwb'  priests  Ssp  befpre  mentioned  to  be  appointed  by  him,  and  hi&.^ufci  . •  >.t >r77  mdi 
cesnors,  and,  in  future,  to  be  deputed  to  the  ptfice  of  the  aforesaid  ^l^a^i^j  ^ .  •"  '  ''^'^"i,^^^^ 
icGOT^iii^  to  the  mode  openly  expressed  in  his  ordinaacci  ly^^tfe  iii^.tha^  bi^b^lj^  '  i.',r  !,'m n  nlbd 
Dy  th^, name  c)f  the  property  of  the.cbjvch  ajEow^,  .sp^a^j^ptiatedn^ijJWk  ;jjni.*(i  n  .js/ 
Jeariy  receive  fro^  the.  vicar,  for  the  time  beings  ^t  c^^in^tpppinted  ^^ijf ^  .t  v  vd^v^^eji 
eleven  marks  sterling,  as  was  mor^ fuUy  containedjin  pe,«aiu  lp|j)e]:;§,.TQ{^49  '^  '!  ^'/^'w 
A^tbehalf. '  BuL  owing  to  the  c)iangp  in  f  h^  ,tiiae|i|  tl^  fir^  ';';;^;;^  ;'';^^^!^ 

^f  the  church  of  ramdon,  aforesaid,  were  so  reduced  and  scanty,  that  the  vicar  i^onynq  tnum 
<^  the  aaid  churchy  pi^yuig  such  a, sum  of;  n^op^utp  tl^ph9if<MS-iiMyitMiiedii  .li  lyyiotq  bna 

■.        ^                        _       ,                ,"  ■      .                       ,    ■     )'  1   .,     .    a.  .tI  bbiyillc  2»^^>K<  A 

^  '(i)'  As  th€  d^dsion  in  this  case  proceeded  tor  did  not  consider  it  necessary  oi   profier  tb                jnuoins 

Sfl^  mef^pnr^.oi^thft  fibct  of  tlii^  and.  Ib»  .  ¥iifdea ,  $llftt«riatbp.iiviQg.illM|>iMfriiinlrtbfo%^^^  ^  ni  ,n^d  ff 

loitrf|ig«,uistnunem,  ..the  iiMteiia^.-Darta  of*  .Isfigtl)*      .    ..••.,-    •  -iv   ^  mo  o*  in^isqmo?  diom  si  yinip* 

hoth  are  iDorreetly  given  in  the  Uxt;  uie  edl-  b-iii^f^ 
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liibe  ImAg,  ixkUea^fAe  ti^eai  of  die  dkmeitte  feadfl.  Thk  mnntyf  d&  ^>l<rli» 
in  many  of  the  receipts  deecribed  as  a  "  eompostttcm,"  and  in  others,  aa  a  *.'  posk* 
stoa."  The  difference  (Sf.)  between  the  amount  of  the  modiut  as  pleaded,  and 
the  amount  of  the  payment  proved,  was  endeavoured  to  be  expUned  by  tha 
testimony  of  iome  of  the  witnesses  for  the  defendant,  who  deposed,  Uiat,  of  die 
tL  9«»  8d.  the  sum  of  £/.  ^s,  Sd.  was  reputed  to  be  payable  to  the  reet»r»  and 
the  remaining  3s.  to  the  repairs  of  the  chancel  of,  the  church :  none  of  tiie  mt» 
messes,  however,  proved  it  to  be  actually  so  applied*     . 

Martin,  /T.,  and  Boteler,  for  the  f^intiff. — The  payment  set  up  by  the  de* 
fendant,  evidently  had  its  origin  subsequently  to  the  time  of  legal  memory. 
The  40#.  to  which  the  twelve  marks,  under  the  first  ordinance,  pud  to  the  two 
priests  of  St«  Gabnel's  Chapd,  was  reduced  by  the  ordinance  o£  Bishop.Sta- 
pleton^  in  1^0,  appears  from  the  Ecelesiastical  Survey,  to  have  been  in  Ite 
time  of  Hen>  8,  payable  to  the  vicar's  choral  of  Exefeer,  the  chi^l  of  Bt^  Gi^ 
briel  having  then  ceased  to  exist.  Although  no  aotual  conveyance  of  tUs 
payment  to  the  vioar's  choral  can  be  shewn,  tliere  is  no  doubt  of  its  hmag  ihe 
same,  and  it  is  not  disputed,  that  this  sum  of  40«,,  as  atso  a  sum.  of  Ids.  4dL  m» 
year  to  tke  rector  of  Sow^n,  is  paid  o«t  of  the  restery  of  Farriagplaa*  Anm 
to  the  present  time.  It  is  impossible  that  a  modus  of  so^  large  an  aaaiMuit  aa 
91.  6s.  8cf.  oottld  have  been  payable  at  the  time  of  the  Eeeksiasiio^  Smnmfi 
'without  its  being  noticed;  especially,  as  many  agtietes . of  mweh ■ 
amount  are  described. 

-  JwrtiSf  Tnmey,  and  Coleridgef  for  the  defendant.— The  defence  is 
ent  with  all  the  documents  produced  on  the  part  of  die  plaintiff.  Tht^Msmmf 
of  Clist  is  not  in  the  parish  of  Farringdon,  though  some  of  tbB  d^smeaaeJanda 
are.  The  modus  set  up  by  the  defendant!  is  a  payment  in  lieu  of -.all  tidiea 
arising  from  the  demesne  lands  within  the  parish  and  zectovy*  The  fiastdo- 
eument  does  not  prove  the  allegation  that  Bishop<Bransoombe  aeqiiunad  the 
manor  within  the  time  of  legal  memory.  The  grant  appears  to  he»  Mt^^f  tha 
manor  of  Clist,  but  of  one  messuage,  one  garden,  and  one  €laf>em{l)  oihm^ 
and  the  advowson  of  the  church  of  Farringdon.  The  plaintiff  fonnds  his 
as  rector,  but  the  evidence  proves  him  to  be  only  vicar,  and  as  such,  lie 
only  be  entitled  to  the  tithes  by  endowment.  The  instruments  of  1360 
operate. as  an  endowment;  for  no  legal  appropriation  could  havebeea^ 
without  the  king's  consent,  even  supposing  the  bishop  to  have  been,  as  alle^adi 
both  patron  and  ordinary  (2).  The  court  cannot,  therefore,  conskier^this  in* 
strument  as  a  valid  appropriation,  or  as  giving  the  plaintiff  any  rigiu-  lo  ike 
tithes :  and,  at  all  events,  will  not  decide  against  so  ancient  a  paymtet^  withoat 
first  directing  an  issue. 

Martin,  in  reply, — If  it  be  shewn  that  a  pajnnent  set  up  in  lieH  of  titlM%-. 
did  not  exist  before  legal  memory,  the  payment  of  it  for  two  or  three  ceotnriea 
is  immaterial.     The  modus  alleged  is  2L  6s.  Sd. ;  whilst  the  payment  proved*  m 
%L  9s.  Sd.f  and  the  difference  is  not  accounted  for  by  any  satisfactory  evideaae^i 
It  is  sufficient  for  the  plaintiff  to  shew  any  period  at  which  this  payoMeat  dsA. 
not  exist;  for  it  then  cannot  be  a  modus.     In  early  times,  the  bishop  of  tha*^ 
diocese  had  an  absolute  control  over  all  the  tithes  in  his  bishopric,  and  the 
ordinary,  after  the  Norman  Conquest,  directed  the  disposition  and  applieatiaa 
of  tithes.    At  the  foundation  of  a  chapel,  it  was  usual  to  appoint  certain  pao* 
fits,  or  some  fixed  endowment  for  its  support,  in  order  that  it  might  be 
burdensome  to  the  mother  church  (3).     After  Bishop  Branscombe's 
and  whilst  Stapleton  was  bishop,  the  mstrument  termed  *^  Aimssm  eceUsmr^ttm^ 
de  Clist  Formison  et  de  Famdon"  was  executed.     It  has  been  urged,  that  tUa. 
instrumeat  cannot  be  an  appropriation,  because  the  king  was  no  party  to  it: 
the  reason  assigned  is,  that  the  king  would  lose  his  right  of  lap^.     Bafiafa. 
the  Council  of  Latwan,  no  such  thing  as  lapse  was 'known;  all  livings  ware 
donatives.  -  SpirttnaL  investiture  was  an  encroachment- of  the  dei)^»  bcfem 
which,  no  such  prerogative  existed.     It  is  true,  that  from  the  Constitutioaa 

<i)  The  genviieineamiig  of  the  word  eto-      Plowd.493.  Rast.Ent4^b}  '^ntBf^tkti pM^. 
a-eeold  not  be  explained.  (3)  Bum.  Eode.  L.  p.  SOi,  7tb  edi^  ||k; 

(f)    Orvmdm  ▼.    T%e  Bishop  ^  Limcotm,       Chi^.  Degge,  1,  c  12. 


iMUms!^  <yf  Ae  statutes  iigi^t  mottOMUn :  but  wlieie  the  tpiHtiMilty  akme  ww 
<moMtied,  the  ordmarjr  might  make  the  apfnopriation,  wkhofK  any  Hceaee. 
AfHt'vinere  h&9mver  necMtary,  the*o0«nt  wooki  aow  pwmmi^'k.  The  knr  pM- 
Mu&ft  liiat  all  appropriations,  even-  to  a  hiymai^  were  made  with  all  neoessarsr 
IbiBiidJdes  (5S).  The  eaxst^ce  of  a  castomary  payment  most  hare  originated 
AiMn  tile  paynidtit  of  'thie  2L  6s,  ScL  focrnded  by  Bishop  Stapleton,  who  having; 
founded  it,  afterwards  annniled  it)  as  he  elearly  had  a  right  to  do.  The  couft 
os^fatnot  to  direct  an  issue  when  no  newevidenee  can  be  laid  before  tha  jury^ 
aikd  die  oourt  is  better  able  to  judge  of  tli^  dociiaientary  evidence  ahready  proj; 
dttsedi  than  mty  jury; 

' -AuMEAif i>£a,  Lord  Chief  BanN[i.>^[Afber.  statfing  the  natitte  and  efieec  of 
riia  nleadnigs.]  Thedeftndant^has  two  propositions- to  eatablish,  fiirst,  that 
ite  UHids^f  wbidi  die  tithea  are^toanded;  are  pared  of  tha  deaocsiie  kndsj 
maA  sscoadlfp/ that  thi^  paymans  aetupby  hira'£>r  the^deaeaae  Unads  wadiiii 
Aajptishy  iaa  bectopaidf  fMm  titDaiamemDrial;  or,  is  of  such  eiitiqnityf  "dial 
■lis jp|wwwiii|in<»i  tftwrattier  #aght  to  betiafegrsd,  .  .^'i 

<  .li9M4irgttBMiil8'otf  tha^lMHTC  of  thu  plsiiitii£&:do  Dot  seem  to*  dispafea'ths  ikae> 
pMl?  aid  Shenafbre,  though  I  have  not  minntely  examined  the*  avideacb,  i. 
fta>  myasif  asrtiiariaed  |py  tne  yaaaoaring  of  the  plaintiffs,  «o  consider  the^v^ 
ilajsaiiiipsmtiigftbe  idaiMitf  of  th^  lands  ^to  astablidi^  thut  the  hinds  in  qakig* 
tion  are  parcel  of  the  demesne  of  the  manor.  *     ■?  > 

-iVkmrnntoliA  point  faarbeaft  aoack  discussed,,  and  d^ea  not  appear  to  na^to 
fe»a»fdiaar]y  with^tiie  deimdam*  There  i»  satisii^Bfeory'  evidence  of  an  aneient 
fhymenr  fcr  lieu  of  tidiasy  bat  sms  of  the  payment  pieadedv  A^um  of  fti.  9a«  8d/ 
appears -tb  <havei  been  receii^  in  satisfaotion  of  the^^dthes  of  the  demesna 
kifSaMakhin  the  palish.  And  a  fouKtdadon  is  laid  for  dRa^evidcncc^  so^^aa 
hmk  M  di^aeigtl  of  Chao^  1,  by  die  lease  fiom  die  Earl  of  Bedfoid.*  T^ba 
awb  'msniioned'  in  tha  lease  to  be  psyiMe,  is  <ttos  Apeeifisd^.  tior  wasit  it«« 
mikam y€or  the  object^of  that  instpa«ient4  That  defieienty  iasuppiied  by odfsa 
iauaujtiiits*  It  is  established  by  numerous  receipts  and  other  daenoients,  ami 
hycpanttl  testimony^  that*  2/.  d#k  Sd.  has  been  paid  for  a  great  length  of  time  by 
dtewWiMu  of  the  manorv  and  received  by  the  rector ;  and  diere  is  no  endenico  of 
iMms  in  Und  having  ever  bean  tendered.  The  modat  pleaded  being,  howw 
€0mf  a  maduiioffiL  6«.  Sd,^  it  has  b^en  contended  that,  from  this  discrepancy;' 
80'  aaMfua  is  proved;  but,  in  answer  to  this,  it  has  been  urged,  that  die» 
dfiihnnce  betmea  the  HL  6#.  Si.,  the  amount  of  the  moclus  pleaded,  and  the 
Mk  ^.  M.  theamoant  proved,  is  stated  by  some  of  the  witnesses  to  be  paid  for 
repiMrs  of  the  chancel  of  the  church.  This  is,  however,  mere  rumour,  many 
of4e  witnessies  do  not  allude  to  i)  at  all. 

^  It  is  not,  however,  upon  this  point,  that  the  case  ought  to  be  decided.  If  it' 
4spMdad  on  this,  I  idiould  hesitate  before  I  overthrew  so  ancient  a  payment. 
It  asttst  be  the  inclination  of  every  judge,  and  it  is  of  myself,  not  to  oveii^row 
i^aieh  a  payment,  if  it.  can  be  supported  on  any  rule  of  law.  But  I  am  unable 
m  iaven t  any  hypothesis  on  whic$  the  transactions  of  the  1 3di  and  1 4th  centuries 
<Star  be  yeoonciied  widi  the  idea,  that  this  payment  was,  in  tliose  ages,  a  pre- 
sariptive  pavment  in  lieu  of  the  dthes  of  this  manor. 

'It  is  a  rule  too  trite  to  be  mendoned,  diat  evidence  subsequent  to  die  tiai^* 
idf  l^gal  memory,  that  a  payn^ent  did  not  then  axist,  will  rebut  any  inference^ 
fipaitt  later  usage,  however  uniformly^  and  however  sadsfoatorily  proved  it  may  > 
ba;  It  was,  on  diis  principle,  that  this  eouit  acted  in  the  Horwh0teh^<mB&'{9%'i 
abdthelatieMhsterDf'dieRoUS|ii»iSIA0r^v.Zee(4>         ^      «      «    ....  .v. 

• -Wheft  documents  of  a  remote  period  aM  praduii^  aa  drfeat-  a  po^asssian  »e£i 
lasitbries,  it  is  allowable  toweigh  their  admissibility  widi^trlctoess^ta'exaniiod) 
tltehr language  with  cisdcal  seniday,  and  to  trf  vvhctkeK]|.ttpDni'a«y  rasaonabU^ 
4SMfacr«ction,  they  axe  consistefit  with  tiie  ksng  astabUshed  hsagSk  ^  <1  havcrdonai 

.        "  •  *  • 

^^)  Temp.  Hen.  S,  Hfi4.  (3)  Morgan  t.  Tyler  cited  in  Short  v.Lfe, 

-fiftL  "li^   rf>C    .COS  n    J    •."'  :     '..  H     \i  ^  Q  hjriLs\/4 'm5  ion  Mi»«»  «r 
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IB25.  so  in  the  preient  imtance,  and  I  am  imalile  to  arrive  at  toy  ^^Hber  condtuicid; 
than  that  the  usage  in  question  originated  ait  that  timer  or  ftt  A  later  peiiod» 
either  of  which  is  fktal  to  the  defence. 

His  Lordship  then  -stated  the  effect  of  ^be  approprialiOQi  af^^earing  from 
the  document  of  1 321 ,  and  then  proceeded  thus : 

From  this  recital  (the  recital  in  the  document  of  IdlSl)  three  things  appear. 
First,  that  the  bishop  was,  at  that  time,  lord  of  the  manor  of  Clist  Secondly, 
that  he  had  restored  to  the  incumbent  the  tithes  of  the  parish.  Thirdly,  that 
he  had  reserved  to  himsdf  the  power  of  retaining  the  tithes  of  the  ancient  de- 
mesne, paying  in  lieu  thereof  to  the  ineumbeQt  ^L  6s*  Sd,  How  does  this  ac* 
cord  with  the  notion,  that  the  payment  was  at  that  time  an  ancient  and  imme- 
morial payment?  He  himself  tells  you,  that  it  bad  been  established  by  his 
own  ordinance.  One  is  tempted  to  thmk,  that  prior  to  this  time,  the  demesnes 
were  not  within  the  parish,  or  were  by  aome  means  exempted  from  Uthei^  for 
he  himself  recites,  that  he  had  ordained  that  the  vicarage  should  consist  of  all 
the  tithes  of  Farndon,  together  with  all  the  tithes  of  the  ancient  demesne  ^f  his 
manor ;  as  if  the  latter  were  not  included  in  the  former.  It  appears  from  a 
subse(}uent  part  of  this  instrument,  that  this  payment  of  ftL  6s.  8cf.  Yested  oq 
bis  ordinance,  as  I  shall  shew  presently. 

His  Lordship  then,  after  stating  at  length  the  instrument  of  1821,  pro- 
ceeded— This  instrument  must  be  a  forgery,  or  have  been  wholly  inefiOMimal; 
or  else  the  vicar,  the  moment  the  seal  was  put  to  it,  became  entitled  tooil  We 
tithes  in  kind  of  the  ancient  demesne  of  the  manor. 

If  credit  be  given  to  the  recital,  that  the  21.  6s.  8cl.  was  founded  on  the  ov^^* 
dinance  of  the  same  bishop,  it  is  decisive  of  the  cause;  because  a  bommenei^ 
ment  is  given  to  £lie  payment  long  subsequent  to  the  time  of  l^al  nMtAOVy» 
which  is  a  destruction  to  the  defence  of  modus.  What  ground  is  Shore  to  dis*' 
pute  the  validity  of  this  ordinance?  Suppose  this  payment  had  etea  bemr  ai 
that  time  a  prescriptive  payment,  would  not  this  transaction  have  determined  itt 
What  obstacle  could  prevent  the  bishop,  who  was  also  the  owner  of  the  landir, 
the  lord  of  the  manor,  the  patron  of  the  living,  and  the  ordinary  of  the  dio* 
cese,  with  the  consent  of  the  dean  and  chapter,  and  with  the  ooilcurrenoe  4f 
every  other  person  claiming  any  interest,  to  extinguish  the  ntoduSf  and  to  cote* 
fer  upon  the  incumbent  the  tithes  in  kind.  If  it  could  be  doubted  that  the 
manor  of  Clist  was  parcel  of  the  possessions  of  the  bishopriok,  the  instrument 
itself  would  be  sufficient  evidence  of  the  &ct,  and  the  defendant  himself  oon^ 
firms  it,  by  calling  it  in  his  answer,  Bishop's  Clist. 

If  the  intervention  of  the  crown,  or  a  royal  licence  were  necessary  ftir  an 
appropriation,  as  has  been  contended,  it  would  not  appear  to  be  necessary  ill 
this  case :  and,  if  it  were,  it  would  be  proper  to  infer  it,  especially  as'tlieiii^ 
strument  recites  that  all  due  legal  solemnities  had  been  observed^    ' ' 

His  Lordship  next  stated  the  ordinance  of  Bishop  Grandison,  In  ISM; 
and  then  proceeded  thus — ^It  is  stated  that  this  payment  [the  40^.]  eoniiinies 
to  the  present  day,  and  it  is  represented  to  be  payable  to  the  VicafS'duxndof 
Exeter,  and  it  was  so,  at  all  events  in  the  time  of  Hen.  8,  as  appeara  by  tkff 
Ecclesiastical  Survey.  Whether  it  would  be  just  to  infer  from  the  silence  of  the 
Ecclesiastical  Survey,  in  regard  to  the  modus  in  question,  that  it  did  not  thai 
exist,  I  shall  not  giv^  any  opinion:  but  no  person  can  deny, -that  it  shews*  the 
payment  by  the  incumbent  of  Farndon,  to  the  vicars  choral  of  Exeter,  of  thai 
identical  .405.,  according  to  the  provision  of  the  bishop  in  1S60.  Thi«  identi'* 
fies  the  4df.  said  to  be  now  payable  to  the  vicars  choral  of  Exeter,  wiib'die 
4iOs.  allotted  to  the  bishop's  chaplains,  by  the  document  of  1560:  and  tfae-ftet 
that  there  was  then,  and  is  now,  an  e»sting  payment,  derived  outof -tiM  in- 
struments referred  to,  afibrds  strong  testimony  in  favour  of  the  history  of  this 
benefice,  and  the  consequent  destruction  of  this  payment  as  a  modus. 

There  is  another  payment  mentioned  in  the  Ecclesiastical  Survey,  which  is 
stated  still  to  exist,  and  which  had  its  origin  in  the  same  instrument  as  the 
40#.,  and  to  which  every  inference  arising  from  the  40^.  equally  applies,  I  al- 
lude to  the  l$s.  ^d.  payable  to  the  rector  of  Sowdon. 

The  documents  produced,  spreading  over  a  period  of  nearly  a  centory ,  ^» 

plaining 
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fUUblg  mi  ctafiMii^  eadi  otkec,  and  di  of  tkem  being  in  Mine  manner  1825. 
odninned  kfy  the  Eceleaiastictl  Sttrvey,  must  force  on  the  nund  of  any  person  fisher 
who  will  examine  them  carefully,  the  conviction,  that  dia  modus  in  question  ** 

ymm  nekber  paid,  nor>of  vi^t  payable,  in  the  Idth  and  14th  centuries;  and        <>»^^** 
therefore  the  present  defence  wholly  faik. 

It  is  not  without  reluctance  that  I  act  against  a  usage  of  so  long  duxation; 
but  tjie  roles  of  law  on  this  subject  require  it. 

Thd  only  material 
to  deeide  diis  case,  i 
infbrmation  could  be 

as  tlda  ca09  depends  <^efly,  if  not  entirely,  on  the  construction  of  ancient  docu-* 
fl»nts,  of  which  I  think  I  can  draw  the  conclusion,  as  wdU  as  a  jury,  I  should 
only  be  putting  the  parties  to  further  and  unnecessary  expence.  I,  therefore, 
sbail  make  a  decree  according  to  the  prayer  of  die  bill;  but,  from  the  circum- 
stances  of  the  case,  without  costs. — ^The  account  to  be  confined  to  six  years 
from  die  ttHaeut  of  the  bill. 
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T.  6  Geo.  4.  1825.    Scacc. 
Vrfik^ClerktY. Smyth  and  Others.  [Printed  Appeal  Cases  and  M$.] 

^■^HE  defeadanta,  Richard  Atkins,  Thomas  Hirst,  and  George  Haigh  con«  An  iamxe  being 
•^    oeivmg  tharoaeivcs  aggrieved  by  the  decree  made  on  the  hearing  of  the  directed  to  try  a 
cause  (1),  so  &r  as  it  directed  an  account  and  payment  of  the  tithe  of  hay  pro-  "wrfwrtheplain- 
d«eed  wkhin  the  township  of  Sbarlston,  with  costs:  and  all  the  defendants  af^is^JJ^^ 
coBceiving  themselves  aggrieved  by  the  same  decree,  so  fa^  as  it  directed  an  ac-  jt,  and  sufl^r^ 
count  and  payment  of  the  tithes  of  wool,  lambs,  milk,  and  calves,  within  the  parish  the  n»odui  to  be 
of  Warmfield,  with  costs;  they  s^pealed  to  the  House  of  Lords  firom  the  said  taken ^ocon- 
dacree,  and  submitted  that  the  said  decree  was  erroneous,  and  ought  to  be  re-  ^^'*^'  ^^J'*' 
▼eraed,  and  the  bfll  dismissed:  or,  however,  that  the  decree  ought  to  be  altered  thefts.   ^^ 
Ky  directing  issues,  or  an  issue  at  law,  to  try  the  existence  and  validity  of  the     Costs  do  not 
■indhii  of  6s.  per  annum  for  the  hay  in  Sbarlston,  and  tlie  parochial  moduses  invariably  follow 
^  W,  for  every  fleece  of  wool,  3i.  for  each  lamb,  and  2d.  for  the  milk  and  ^^J^d^^. 
oalvea  of  each  cow.    And  by  the  printed  cases  on  such  appeal,  they  assigned  fon^'^ere  a^' 

the  foUowiqg  reasons:  modtuyraae^ 

Kmt.-^  Because  the  parol  and  written  testimony  given  by  the  appellants  in  tabiished  by  a 
BUfport  of  the  modus  oSSs,  per  aumcm,  for  the  hay  produced  in  the  township  of  Ju^y^.^ut,  from 
Sbarlston,  and  of  the  said  parochial  moduses^  was  uniform  and  consistent,  and  stan^7ofUie 
daariy  proved  their  existence  and  payment  beyond  living  ipemory,  and  no  evi-  case,  the  court 
denee  was  given  on  the  part  of  the  respondent,  in  contradiction  to  such  parol  considered  that 
and  written  testimony,  or  of  the  perception  of  tithes  in  kindi  by  any  of  the  *^®  plaintiff  had 
vicars  of  Warmfield,  in  respect  of  Uie  matters  which  were  insisted  upon  to  be  ^^^d^^^ 
eanrsred  by  the  9aid  moduses,  no  costt  were 

Second. — ^Because  the  terriers,  upon  which  (he  Losj>  Ciuif  Bajion,  in  de-  ^ven  on  either 
tiding  against  the  moduseSf  chiefly  relied,  are  not  inconsistent  with,  or  in  con-  "'^^* 
tnadietion  to  those  modiues,  or  if  they  are,  yet,  that  terriers  are  not  of  sufficient  athe-hay^^s 
ailthentieity  or  wei^t  in  courts  of  justice^  to  do  away  with,  or  defeat  parol  decreed,  the  de- 
and  written  testimony.  fendants  aj^peai- 

Third. — Because,  even  assuming  that  the  terriers  created  doubt,  as  to  the  ^^  from  so  much 
immemorial  existence  and  payment  of  the  said  moduseSf  yet  inasmuch  as  the  ^^r^a  ^e\^ 
evidence  given  by  the  appellants  in  support  of  ^uch  moduses  was  uncontra^  count  with  re- 
dicted  by  any  other  species  of  evidence,  on  the  part  of  the  respondent,  such  spectto  lands  in 
umAmim  ought  not,  in  the  first  instance,  to  be  considered  as  bad,  but  issues,  or  ^^^  ^^?^^f  ^ 
an  issue  at  law,  ought  to  have  been  directed  to  try  the  validity  of  the  same.      creeiras  to  that 

Phil,  Dauncsy,  C.  H,  Baiter,      extent,  uiti- 

TKe  mately  revers- 
(1)  AnUt  p.  888.  ed:  pending  the 

fppeal,  the  plaintiff  took  the  account  as  to  all  the  lands,  including  those  in  the  township  of  S. ;  the  court,  on  ap- 
plication, declining  to  restrain  him  from  so  doing.  On  an  application  fbr  costs,  the  court  held,  that  it  was  oon- 
tenleat  that  the  whole  account  should  be  taken  at  the  same  time,  and  refused  to  make  the  plaintiff  pay  the  costs  of 
the  aeoonnt  as  to  the  township  of  S, :  bat  at  the  sannQ  time  did  not  allow  him  any  costs  in  respect  of  so  much  of 
thasceouBt* 

4  Qt 
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1825.  ^e  respondent,  on  the  other  hand,  mibmitted'  that  the^deeM'Oiigbt  tolie 

DRAKE        affirmed  for  the foUowing reasons.  ■.■•:- 

9*  First. — ^Because  it  appears  from  the  evidence  adduced  by  the  Tesp^udlni  it 

the  hearing  of  the  cause,  and  particulariy  from  yariolia  teiriers  produced  kf 
him  in  evidence  at  such  hearing,  that  die  respondent,  as  the  yicarvof  the 
said  parish  of  Warmfield,  is  entitled  to  the  tithes  in  kind  of  all  hay  pvodaeecl 
withm  the  said  township  of  Sharlston,  and  also  to  the  tithes  in  kind  of  all  wool, 
lambs,  milk,  and  calves,  produced  within  the  said  parish  of  Warmfield. 

Secondly. — But  if,  upon  the  true  construction  of  the  terriers,  it  ahoiddbe 
held,  that  the  tithes  of  hay  arising  from  some  of  the  lands  in  the  township  of 
Sharlston,  are  covered  by  &  modus  of  59.,  yet,  by  the  express  words  eonttsaed 
in  the  terriers^  ihis  modus  is  confined  to  the  hay  in  the  '^orofts,"  and  no  evi>- 
dence  was  adduced  in  the  court  below,  on  the  part  of  the  appeUanta^  Ricfaaid 
Atkins,  'George  Haigh,  and  Thomas  Hurst,  or  any  of  them,  nor  was  it  alleged 
in  any  of  the  answen,  that  any  of  the  lands  occupied  by  the  appdianti^ 
Richard  Atkins,  and  Thomas  Hurst,  and  the  said  Oeorge-Haiffh,  deocaaei, 
or  any  of  them,  within  the  township  of  Sharlston,  answer  the  desctipdon  <f 
tt  crofls' " 

HSN&T  MaETIN/ Jt  A,  F.  SjUfPKINSOM. 

1824.  The  appeal  came  on  to  be  heard  on  the  JBlst  June,  isa4,  whan  the  Loaa 

Jtmeiitt.  Chancelloe  [Lord  Etnow]  thus  addressed  the  ho\ise.— My  Lord%  Thia  cake 
came  before  your  lordships  upon  an  appeal  iVom  a  decree  protiouiteed  by  the 
Court  of  Exchequer,  and  which  is  an  appefQ  on  the  pait  of  several  indlvidiiais, 
occupiers  of  lands  in  the  parish  of  Warmfield,  in  thecfranty  of  Yoiit^  against 
whcfm  the  respondent  had  filed  a  bill  of  complaint  for  the  purpoaedf  obtauuig 
payment  of  certain  tithes  therein  set  out.  '  ■•..♦.•.• 

Upon  considering  this  case,  my  lords,  very  attentively,  I  'shonkt  hutdfaiy 
move,  that*^  the  decree  whidi  has  been  pronounced,  shonld  be  Tovtersod,*  sa 
far  as  it  refers  to  the  tithe  of  hay,  withiri  the  hamiet  of  Sharlston  $  and  ^dat 
an  issue  be  directed  to  inquire,  whether  there  has  not  been  paid  and^Migiitto 
be  paid,  to  the  vicar  of  the  parish  of  Warmfield,  a  mikliis^orettalomavy  pii^ 
ment  of  one  yearly  sum  of  5«.,  for  and  in  lieu  of  all  tithe-hay  arising, -gMOviiig^ 
renewing,  and  cut  upon  and  frdm  off  the  lands,  within  the  hamlet  of  Siauria* 
ton;  such  yearly  sum  of  5s,  in  each  and  every  year,  being  payable  by  eaeh  and 
every  occupier  of  lands  within  the  said  hamlet,  until'  sueh  one  yeasly  auin  is 
paid  by  them  or  some  one  of  them,  (that  is  to  say),  a  question  to  go  to  theijuxy, 
whether  there  is  a  modtis  of  5;.  in  lieu  of  tithe-hay,  in  the  teraos  I  ahaU  pro- 
pose ;  and  to  ascertain,  whether  that  sum  be  a  modus  payable  in  reqpeet  of  all 
those  lands,  or  a  modus  only  in  respect  of  certain  parts  of  audi  lands;  whether 
it  is  to  be  paid  by  the  whole  or  by  one  individual;  who  is  to  coUect  the  whole 
contribution;  and  to  direct,  that  the  inhabitants  of  Sharlston  be  the  ]^iiitifty 
and  the  vicar  be  defendant,  with  liberty  to  indorse  upon  the  po§teay  'wheAet 
any  such  yearly  sum  is  payable  for  hay  produced  on  laiMls  of  any,  and  whatever 
partjcular  description. 

Your  lordships  will  remember  that  we  had  a  great  deal  of  learntag  addieaaed 
to  us  from  the  bar,  to  prove  what  was  the  meaning  of  the  term  '^crofts,"  in 
the  North  of  England,  with  which,  I  think,  you  will  have  but  little  difiScalty 
>  to  deal. 

There  was  also  an  appeal  to  your  lordships  against  so  mueh  of  the  decree 
of  the  Court  of  Exchequer,  as  related  to  wool,  lambs,  and  varioaa  other  things 
of  that  description ;  the  decree  being,  that  an  account  should  be  taken  of  those 
things  in  kind.  It  appears  to  me,  my  lords,  that  the  decree  in  that  reapeet  is 
right,  and  that  the  payments  which  were  set  up  as  moduseSf  cannot  be  sap- 
ported  as  sueh.  Therefore,  I  should  propose  to  your  lordships  to  reverse  so 
much  of  the  decree  as  relates  to  the  payment  of  the  tithe  of  hay,  to  direct  an 
issue  to  be  tried  such  as  I  have  mentioned,  and  to  affirm  the  rest  of  the  de- 
cree; and  that  being  so,  it  seems  to  me  to  be  fit,  that  your  lordships  should 
affirm  the  rest  of  the  decree  with  costs. ' 

The  decree  was  accordingly  ordered  to  be  reversed  in  part,  and  affirmed  as 
to  the  remainder,  with  costs. 

On 
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.  On^ tM  SSthJiUl?,  lS%4i^  the  jodgment  of  the  House  of  LatdB  was  made  a  1 S2S, 
xule  of  the  Court  of  Exchequer,  and  the  decree  of  that  court  was  accordingly  vrm 
varied  hy  {inter  <dia)  ordering,  that  it  should  be  referred  to  a  trial  at  kw, 
vlgo^  the  following  iasue»  (that  is  to  say).  "  whether  from  time  whereof  the 
memory  of  man  is  not  .to  the  contrary,  there  hath  been  payable,  and  still  is 
payable*  and  of  right  ought  to  be  paid  to  the  vicar  of  the  parish  or  vicarage  of 
Wannfield,  in  the  county  of  York,  for  the  time  being,  by  each  and  every  oc* 
cupier  of  land  within  the  townships  or  hamlets  of  Warmfield  Heath,  or  Warm- 
field  cum  Heath  and  Kirkthorpe^  within  the  said  parish  of  Warmfield,  at  Lam- 
mas in  each  and  every  year,  or  so  sooa  after  as  demanded,  Sd.  for  every  acre  of 
hay  produced  and  mown  within  the  said  towns  or  hamlets  of  Warmfield  Heath, 
Qx  Waimfidd  cum  Heath,  and  Kirkthorpe  aforesaid;  and  so  in  proportion  for 
any  greater  or  less  quantity  than  an  acre,  as  a  wodu»  or  customary  payment 
for  or  in  lieu  of  the  tithes  in  kind  of  hay,  arising  and  taken  upon  and  from  off 
lands  within  the  said  towns  or  hamlets  of  Warmfield  Heath,  or  Warmfield  cum 
Headi,  and  Kirkthorpe  aforesaid;  which  issue  was  to  be  tried  in  a  feigned  ac-» 
tioD^  to  bet  for  that  purpose,  brought  in  the  Office  of  Pleas,  in  the  said  court, 
wherein  the  said  defendants,  John  Henry  Smyth,  Joseph  Hanson,  Richard 
Cooke,  and  William  Ganthorpe  were  to  be  the  plaintiffs,  and  the  said  plaintiff, 
Jaynas  Drake,  Clerk,  was  to  be  defendant*  And.  in  respect  to  the  tithe  of  hay 
within  die  said  township  of  Sharlston,  it  was  ordered,  that  it  should  be  referred 
ta  a  tcial  at  law,  upon  the  foUowiog  issue  (that  is  to  say),.—**'  Whether,  for 
time  whereof  the  memory  of  man  is  not  to  die  contrary,  there  has  been  pay* 
aUe^  and  of  right  ought  to  be  paid  to  the  vicar  of  the  said  parish  of  Warmfield, 
a  auHfair  or  mistomary  payment  of  one  yearly  sum  of  5«.»  in  each  and  every  year, 
for  and  in  lieu  of  all  tithe-hay,  arising,  growing*  and  renewing  and  cut  upon 
and.off  tbe  lands  within  the  said  town  or  hamlet,  or  vill  of  Sharlston,  such 
yearly  sum  of  5s.  in  each  and  every  year,  being  payable  by  each  and  every 
aoeiq^  of  landa  within  the  said  towui  hamlet,  or  viU,  producing  hay  within 
the  same»  until  such  one. yearly  sum  is  paid  by  them  or  some  or  one  of  them; " 
wfaieh  las^-menti)oned  issue  was  to  be  tried  in  a  feigned  action,  to  be,  for  that 
puqpose^  brought  in  the  Office  of  Pleas  in  the  said  court,  wherein  the  said  de- 
fendantSi  Riclukf d  Atkins  and  Thomas  Hirst  were  to  be  plaintiffs,  and  the  said 
James  Drake  was  to  be  the  defendant. 

'.The  vicar  suffered  the  issue  with  respect  to  the  modus  of  Sd.,  to  be  taken 
against  him  fro  confesso. 

•  •  The  issue  as  to  the  modus  of  5s.  a  year,  for  hay  in  Sharlston,  wsa  tried  at 
tfae  summer  assises  for  York^  in  1824,  when  the  jury  found  a  verdict  for  the 
^aintiff,  .establishing  the  modus^  contrary  to  the  opinion  of  the  learned  judge, 
(Mr.  Justice  Batlsy),  who  tried  the  issue;  and  who,  in  pursuance  of  a  power 
gsrea  to  him  by  the  decree,  indorsed  on  the  poiteat  the  following  certifi- 
cate; "  I  do  hereby  certify,  that  the  vicarage  of  Warmfield,  within  men- 
tiooed,  was  endowed  in  the  year  1253,  and  that  the  following  is  a  copy  of 
such  endowment;  (the  endowment  was  then  stated  verb(Um).  And  I  do 
finlher  certifyf  that  there  was  no  evidence  given  on  the  trial,  of  the  existence 
of  a  vicarage:  piior  to  the  said  endowment.!' . 

The  jJaintiff  in  equity,  the  vicar,  on  the  15ih  of  November,  18«4,  obtained 
a  rule  nisi  for  a  new  trial  of  the  issue ;  but  cause  being  shewn,  the  court  dis- 
duDged  the  rule,  with  the  dissent  of  Baron  Hullock,  who  delivered  an  eUi- 
iK>rate  judgment  on  that  occasion. 

.  The  cause  now  came.on  for  further  directions  on  the  postea :  and  the  only 
questioB  in  discussion  waa  the  costs,  which  were  represented  to  be  of  very 
eonsiderable  aionount. 

'  Barber^  for  the  defisndants^^ — It  is  a  settled  rule  of  the  court,  that  costs  foU 
low  the  fate  of  the.  issue,  and  the  modiu  having  been  found,  the  defendants  are 
entided  to  then:  costs.  Notwithstanding  the  aj^al,  the  plaintiff  thought  fit  to 
proceed  widi  the  account  of  the  tidies  ia  the  Master's  Office,  and  incurred  great 
expense:  we  applied  to  the  court  to  stay  proceedings  pending  the  appeal,  but 
our  application  was  refused*    Very  great  expense  was  incurred  in  taking  the 

account 
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1825.        account  of  tithes  of  hay  hi  WarmMd,  which  was  usdeBs,  as  the 
»^>        mitted  to  the  modus  of  6d.  by  permitdng  the  issue  to  be  taken  pro  confeno. 
He  ought)  at  least,  to  pay  these  costs. 

Martini  H.  and  Siwphmotii  for  the  plainttff>  the  vmir.*^There  is  no  such 
'  rule  in  this  court  as  that  contended  for*  The  mo^uses  in  this  case  were  most 
extraordinary,  and  the  late  Lord  Chief  Baron  therefore  decreed  an  account  of 
the  tithes.  On  appeal,  that  decree  was  affirmed,  except  as  to  the  hay,  with 
respect  to  which,  after  much  difference  of  opinion  in  the  House  of  Lords,  is- 
sues were  directed.  It  is  evident,  from  the  endorsement  on  the  postea,  that 
the  learned  judge  was  not  satisfied  with  the  verdict;  which  distinguishes  Urn 
from  the  generality  of  the  cases.  On  the  application  for  a  new  trial,  one  of  t}ie 
judges  of  this  court  was  of  opinion  with  the  plainti£^  ihat  the  moduses  ought 
to  be  considered  to  apply  to  one  of  the  crofis  only,  and  not  to  all  the  lands  in 
Sharlston:  it  is  therefore  evident  that  the  plaintiff  had  a  probable  ground  of 
suit.  [Lord  Chief  Baron.-— I  wish  to  know  whether  I  am  to  understand  the 
costs  to  mean,  costs  in  the  cause,  or  costs  to  be  given.  I  think  there  b  some 
distinction  in  the  cases  where  there  are  proceedings  in  the.  cause.  But  if  there 
be  an.  application  for  an  interlocutopry  order,  whicih  is  refused,  I  think  there 
piight.to  be  ^o  costs  on  either  side.  The  decree  directs  the  account  of  the 
several,  titl^eable  matters;  with  respect  to  which  an  issu^  is  directed  to  be 
taken^  with  costs.  I  ant  dierefore  precluded  from  saying  ^y  thing  about 
these  costs,  I  shall  direct  the  Master  to  tax  them  according. tp  the  decree.} 

Barber  in  replyi  contendedi  diat,  as  the  greater  part  of  the  costs  had,b^n  ni- 
curred  through  die  plaintifTs  proceeding  in  the  accountSj  pending  the  appeai, 
he  was  liable  to  pay  such  costs. 

Loan  Chief  Babok. — ^It  seems  to  me  that  the  directions  in  this  case  are  al- 
most of  course.  I  intend  the  plaintiff  to  have  the  costs  of  every  thing, 'where 
it  is  not  expressed  to  the  contrary  in  this  order. 

First.  As  to  the  interlocutory  orders. — My  memory  fails  me  if  there  ar^  not 
some  settled  rules  of  practice,  by  which  the  Master,  without  any  ispecial  ^- 
rection,  would  tax  the  costs  of  such  of  these  interlocutory  applications  as  to 
which  the  court  had.  given  no  directions  on  the  subject ;  with  respect  to  thes^ 
therefore,  I  think,  that  as  to  such  of  them  which  die  Master  would  so  tax.  of 
course,  the  court  ought  not  to  make  any  order. 

As  to  the  modus  of  8 J.,  I  cannot  doubt,  on  any  principle,  that  the  defendant 
is  entided  to  his  costs  with  respect  to  this  modus  ^  for  the  plaintiff  was  bound 
to  try  the  issue,  and  suffering  that  to  be  taken  pro  confessoy  he  submitted  to 
pay  Uie  costs.' 

As  to  the  costs  with  respect  to  the  modus  of  6s,  for  hay  in  Sharlston,  I  have 
a  very  disUnct  recollection  of  this  case  on  a  former  occasion,  when  I  made 
many  anxious  inquiiries,  and  I  have  a  stronc  recoHecdon  that  myself  and  two 
other  of  the  judges  thought,  that,  if  wehad  b^en  on  the  jury,  we  should  have 
given  the  same  verdict,  tiboogh  we  could  not  conceal  from  our  own  minds,  that 
diere  was  strong  probable  ground  of  suit.  If  there  be,  as  is  stated,  any  in- 
flexible rule  that  costs  follow  the  result  of  the  issue,  I  must  give  them;  but  I 
know  of  no  such  rule.  At  the  same  time,  I  think  I  ought  not  to  allow  the 
plaindff  any  costs.   As  to  these,  therefore,  I  shall  give  no  costs  on  either  side. 

As  to  the  account  of  the  tithes  of  hay,  I  think,  that  wiUi  respect  to  the  costs 
of  taking  the  account,  the  plaintiff  is  enuded  to  all  the  costs  of  that  part  in 
which  he  has  succeeded ;  and  the  only  quesdon  dierefore  arises  as  to  the  account 
of  the  hay  in  Sharlston,  and  I  do  not  suppose,  looking  at  the  large  amount,  diat 
much  addidonal  expense  was  incurred  by  this,  and  it  was  certainly  the  most  con- 
venient course,  that  the  account  should  be  taken  at  the  same  time.  I,  therefore, 
think  that,  as  to  the  issue,  and  as  to  the  account  of  hay  in  Sharslton,  no  costs 
ought  to  be  paid: — ^that  as  to  costs  attending  the  modus  of  Sd,  for  hay  in 
AVarmfidd,  die  plaintiff  ought  to  pay  costs.  And,  as  to  the  interlocutory  or- 
ders, the  costs  ought  to  be  taxed  according  to  the  rule  which  I  have  laid  down. 
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""  Siakn  tf,  E'dmeaies  and  Others*    [MS.]  j^  20(A. 

•Tp'HE  plaintifP/by  his  bill,  stated  .himself,  in  the  usual  form,  to  be  vicar  of  Where  the  case 
.  -"-^   the  vicarage  of  Cobhain,  in  the  county  of  Kent ;  and  as  such  vicar,  to  be  ^«P«nd8  on  in- 
entitled  to  all  tithes,  both  great  and  small,  except  the  tithes  of  corn  and  grain,  ^"^from 
The  bill  charged,  in  the  usu$d  manner,  the  perception  of  titheable  matters  by  compariflon  of 
Che  defendants,  James  Edmeades,  William  Edmeades,  John  Pemble,  and  William  confliodng  testi- 
Pemble,  (the  three  formerof  whom  were  occupiers  of  lands  within  the  vicarage,  mony,  the  court 
and  the  lagt  of  whom  was  an  occupier  of  lands,  and  was  also  the  impropriate  St'^of  drawing  " 
rector,)  without  setting  out  the  tithes;  and  prayed  an  account  and  satisfaction,  such  inference 

The  defendants,  by  their  answer,  stated  the  defendant,  William  Pemble  to  without  a  refer- 
be  entided,  as  the  impropriator,  to  the  tilhes  of  corn  and  grain.    And  theyde-  cnee  toa  jury 
nied,  according  to  fee  best  of  their  knowledge,  information,  and  belief,  that  Shun  Jrand 
Cobham  was  a  vicarag^,  or,  as  such,  was  in  anv  manner  endowed  with  tithes,  tlierefore,  where 
Anid  they  denied,  in  like  manner,  that  the  plaintifF  was  vicar;  or,  in  c&se  the  situation  and 
he  was  such  vicar,  that  he  wa$  entitled  to  any  tithes;  for,  that  from  time  character  of  a 
whereof  the  memory  of  man  was  not  to  the  contrary,  no  tithes  except  of  corn  jJjJ^fofjitheT 
*an4  grain  had  ever  been  paid  or  rendered;  but,  that  an  annusd  sum  or  stipend  claiming  to  be 
6(64:1*  ISis,  6dfi,  made  up  by  contribution  among  the  owners  and  occupiers  of  vicar,  and  hig 
lands,  jlxad  from  time  &c.,  been  paid  to  the  priest  oflSciating  at  tlie  church  of  nght  to  the 
Cobham.    They  admitted,  that  the  plaintiff  was,  at  or  about  the  time  stated  ^^j^'j^'^^j^^^. 
m  five  biU,  presented  to  the  office  of  Clergyman^  but  they  did  not  know  or  be-  cal^and  on^^to 
lieve  that  there  was  any  vicarage,  and  therefore  did  not  know  whether  he  was  be  ascertained 
du|y  presented,  instituted,  or  inducted  into  the  said  allied  vicarage,  or  become  by  mference  to 
vicar  thereof;     And  they  denied,  for  the  reasons  aforesaid,  that  the  plaintiff  ^  ^^T"  ^**?* 
wasentided  to  any  tithes.  wSSSSry 

r  The  defendants  afVerwards  put  in  a  further  answer,  by  which  the  defendant  evidence;  Htm 
*W31ianiJ  Pemble  admitted,  and  the  other  defendants  believed,  that  the  defend-  court  directed 


ant  William  Pemble  had  been  the  impropriator  for  about  50  years,  and  that  "«««» to  try- 
he  had  not  received  any  tithes  or  any  composition  for  tithes,  except  the  tithes  pijjj,^^™    * 
of  corn  and  grain.     And  all  the  defendants  stated  their  belief,  that  no  rector  vicar;  2ndly, 


or  other  person,  within  the  time  of  memory,  had  received  any  other  tithes  than  whether  he  was 
Aose  of  corn  and  grain.  entided  to  imail 

Tlie  plaintiff  gave  in  evidence  an  extract  from  Pope  Nicholas'  taxation,  in  JJiy^'^^^gr 
1291,  by  which  the  rectory  of  Cobham  was  stated  to  be  of  the  value  of  SO  i^q  alleged  pay- 
marks,  and  the  vicarage  of  die  value  of  7  marks.     The  plaintiff  also  produced  ment  was,  or 
^n  antient  book,  proved  to  have  been  found  in  the  registry  of  the  bishop  of  Ro-  "^^  ^^^  •"<>" 
Chester,  containing,  1st.  An  entry  under  the  date  of  1333  of  the  institution  of  ^^' 
Johannes  de  Stanwicke,  as  perpetual  vicar,  on  the  presentation  of  the  prior  and 
convent  of  Bermondsey ;  and  2d.  An  entry,  tmder  the  date  of  1334,  of  the  insti- 
tution of  Henry  de  Hope,  as  perpetual  vicar,  on  the  resignation  of  Johannes  de 
^  Stanwicke,  and  on  the  presentation  of  the  prior  and  convent  of  Bermondsey. 
This  book  also  contained  two  other  entries,  under  the  dates  1335  and  1345, 
of  the  institutions  of  Johannes  Vezey  and  Nicholas  de  Fambineve,  **ad  vica- 
riant  eccUsice  de  Cobham.*' 

The  entries  in  this  book  commenced  with  the  year  1216,  but  appearing  to  be 
chiefly  in  the  same  hand-writing,  it  was  objected,  on  the  part  of  me  defendants, 
that. the  entries  not  being  contemporaneoi^,  the  book  was  not  evidence  (1). 
The  court,  however,  admitted  it. 

The  plaintiff  also  gave  in  evidenc^au  ordinance  of  the  bishop  ofRochester, 
dated  in  1388,  in  which  the  master  and  corporation  of  the  college  of  Cobham 
concurred  in  1389,  and  which  was  shortly  afterwards  confirmed  by  the  Arch- 
bishop of  Canterbury ;  by  which  ordinance,  after  reciting  that  John  Lord  Cobham 
had,  by  virtue  of  a  bull  from  Pope  Urban  V.  founded  a  perpetual  chantry  at  Cob- 
ham, to  consist  of  five  perpetual  chaplains,  of  whom  one,  on  the  death  or  resig- 
nation of  the  then  vicar-perpetual,  should  liave  the  care  of  the  church ;  it  or- 
dained, 

(1)  See  Harwood  v.  Simtf  Anle,  p.  601, 
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ioiitllftttoBese  ^^ a1hii:^i  hum.  the  cai»  of  tbd  chigBh,;at»t  iriwtaldAqitpiKlEiij^  dw 
odHBliiiMexislraipeetsi^'liieJA  t       '  ^  ' 

o^'Ka plaindfi^;alfio  reiitd  op  die  fcdeiiastBBitl fitrvnf^  dfi)Hcii..B,'^HbttIi» 
atabhj^  otbeir  i;ef»QUe9  and  possesdiosr  of  the  notastersf  tbecoUi^.  of  C<iUmd|I| 
<;6DtnpB£L .  the:  following  itam^  *'  Cobham-  imarid  ibidem  oajet  yf^mmmm  UL 
Ihdi^iJitiS  also  reteied  ti>  the  .statute  for  the  dbaohitioniof  moBnteries 
sni  abbies,  31  Hem.  8,  e«  13/  by  the  £4th  sectm  of  irbidK  it  &  reck^ 
<itbet  tlw  Xing  had  giveaJBccace  by  .  hie  grace's  wosd  .mub  die.  St%fat 
HdtoohiaAile  Lord  G«otge  Cobham^  to  purchase  and  recetyetofainr  and  to  has 
hcinr  foi*  evtp,.  of  the  late  maater  and  brethreo'of  the  ooUegt  or  cfauitry  of 
Cobham/  in  thc^  comity  of  Kdxtt,  now  being  utterly  diaaolved,  the  aitetif  die 
^9K:e(dleg6^rjebaiitryv  and  aSi  land  aii^idar.  their  hereditaments  and  pt»* 
^asaiornsf i ao ywpM  .tenfeporal ..  aa  eocieaiaatical^  wheresoever,  ttafy  Iay>  m  were 
wilji;n[tfaB(iaB]mxxf  Enj^and.'^  And  to  the  fidlowing  .aeotion^'wheFeby'it  is  en*^ 
iiitedii^S!hne>tbatrBot)  etf^aifcy  fMng  fcbvQih  QODtaincd/afaaU  aothiany:  wise  be 
pngbttidEwLwiifustfiibtoth^^  LordCob^ 

hail,fbr  toaeiidikr'Of  themyorid  dieliein  and  aangos^Rf  either  of  dwin;  'but  that 
AeiafliefI>dfcaBivd-jMdCMbaiaa,  and  ^therof  them  stHktr^yi-BBidthetoira  »Bd 
assigna/o^^eitjieit  of  iheiki^  shall  and.  may.  ham,  hoU,-  repeirei -^nd  .^jdy  the 
pnmiiteBlhy,tlmiii  sun^dnly  -pevchased  drtt^eeirQdj;  ^catardiogAo^ds^fHtipDrt  and 
efictoofs^ickjevi^esB^t^iwntingBjaod  <imTfey«ipe<'»i)th&y  onaiDy  of  th^  ann^ 
dniyihtefeickuaodti  JmlsTi^dahdiiaBdQrt^.thevcV'^iV'totUe^ 
Ai»dc«QFd» xtatnte  1  Edirl  6^  c.  lA^jby  liheL  d8d8eetidnt>f  which  k  ispsdfidedt 
tfasfii-^Xhai  aety  «ir  any^dm^ therein  coptained^  ahalt  not  in  any  viae  extend 
to  hindoDanpiBJudiae^ieai^e  Brdek*  Knt^  I>osd  Cofohaniy  his:  heire  oraririgwi,' 
&r.oiivi^oiiaeftiingT  tfaeJfite  ooUege  of  Cobhain^  inthe  couiaty  of  Kent».0r:the 
Bmi<ipi4  MndJi^  Jstiemcttto^  at  pcBseflskma  thei;eof ;  any  diiag  above  .mentkmed 
toitJtk>.Gantv8ryJa  im^iae'iiotidtliataBding/^ 

The  plaintiff  also  produced  from  the  First  Fruits  Office  a  certificate  firom 
Nis^holte^iBis^  olJbeoheBtpc^  in  J14^  37  Hea.  8,  (being  a  return  to  arwrit,) 
that  die ;  vicarage  of.  Oofafaam  had  been  vacftnt  from  the  year  l£4id,  aad  that 
Nir]iola6:S]^ndil0i#  eurate  diae>  had  received  the  tithes  for  his  wages.  He 
aiiia:gafire.>iki  evidence  ^an  extract  from  a  book  kept  in  ther^atry  of  the 
fiish^  iof  Rochester^  of  the  »dmittanoe  on  the  27tb  of  October,  1687,  by  Wil- 
linn  4drcfabiBhdp  of  Canterbury,  of  one  Matthew.  Button,  to  the  vkange.of 
Cofc^atnft  on  the  preaeatation  of  the  crown^  by  lapse*  The  plaintiff  then  pro- 
dkiped  on  extract  of  a  fine  in  1.6  Chaa.  ^,  to  one  John  Dowlingv  of  the  rectory 
otCobbam,,  and  the  advowson  of  the  vicarage,  and  the  witt  of  Bowling,  by 
which  he  devised  to  Stephen  Alcock  and  his  heirs,  under  whom  the  defend-* 
9ntpi  I^enible,  the  impropriator,  chimed  title,  all  that  his  rectory  and  parson- 
age <if  Cobham,  and  the  advowson  of  the  vicarage, 

'(.  The  plaintiff  also  produced  several  other  instruments  referring  to  the  ad- 
vowson of  the  vicarage,  and  proved  a  notice  to  the  defendant  to  prodnoe  his 
title-deeds  to  the  rectory,  but  which  the  defendant  declined  to  do. 

The  plaintiff  further  produced  the  original  mandates  of  induction  to  the  vt« 
(parage,  firom  1660  to  1793,  and  institutions-  from  1719  to  the  present  time- 
dnd  the  receipts  given  by  him  and  his  predecessors  for  dtbes:  all  of  which 
receipts  stated  the  sum^  received  to  be  paid  in  discharge  of  tithes. 
/  The  defendants  proved,  by  the  testimony  of  several  witnesses,  who  had 
formerly  occupied  lands  in  tho  parish,  that  certain  small-  and  spedfied  snras 
had.be^n  p^id  by  the  witnesses  in  lieu  of  tithes,  to  the  minister  or  dergyip^; 
f^  that  notitfa^  in  kindi  ^  any  other  satisfaction  than  certain  annual  payments^ 
Ti^d  ever  bean  made,  to  him*  The  witnesses  also  deposed  as  to  the  general  re- 
P9ltj»^io»ofth9  latter  facti  David  Shearman,  a  witness  produced  on  the  part  of 
the4^pdants>  deposed,  that  he  was  possessed  of  a  farm  thirty-two  years  before^ 
«aiifl  that  th^  general  reputation  at  that  time  was,  that  a  fixed  annual  sum  was 
Payable  to  the  minister.  He  further  proved  that  he  was  employed  twenty  years 
before  by  the  Rev.  James  Jones,  the  then  minister,  to  collect  the  money  pay- 
able. tx>  b|mj  ^cording  to  certain  particulars  in  writing,  which  were  delivered 

-  to 
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uMmfMiitmr^mjfmei  mA^sim  ke  1m1»  in  Hke  nwiwr,  beat  eovJpjned.by 
tte  .j^aialifl^.,fi)r  afaant  nyent,  tocotteot  the  i^  payment,  end  tfaatln 
eolk«ted  the  paymcaitmtlteiiaidBe  biibb  and  proportions^  and  in  the  eame 
ntanmr  e&  lie.dSd  jf^nr  the. pveeeding  minister,  Jonet.  This  witness  ako 
pnmd  the  aeoount  or  particulars  ddivered  to  him  by  Jones,  from  which 
becalketcd<he  payment.' .  On  his  Gross-examination^  the  witness  dejposaci, 
yiat  asBBe  of  the.oocnpibrsTohmtarily  came  and  paid  the  amount  of  theit 
ikhesv.  The  defendant  also  examined  as  a  witness,  the  secretary  to  the 
eei^irtiy  of  Adbdawn,  wim  proved,  that  no  tenths  were  entered  as  belo)i^«- 
ing  to  the  ncarage^  that  ip  payment  had  been  made  ibr  synodals,  and.  that 
the  naniater  had*  never  been  cited  to  j^pear  at  the  visitations  of  the  oidi* 
nary^  as.a  vicar.  The  defendant  also  adduded  as  evidence,  that  this  was 
BDt,a.vifiaiage,  the  proceedings  ina euit  in  this'  court  of  Prust  v.  Smmge, . 
iiLtfae  yeiirl709;  vtUA  was  a  suit  by  a  person  then  claiming  to  be  vicar, 
against  certain'  occupiers,  in  which  the  defimdants  set  up  a  Uke  customary  pay- 
neat,- but  to  die  amoomt  of  40i.  only,  and  in  whidi  the  oonrt  decreed  the  bni 
<d  be  tesained  until  die  next  term,  with  liberty  for  the  plaintiff  to  proseed  at  law. 
•The  ijgfenalmfcf  also  licad'asevidence,  the  bill  and  answer  in  another  suit  in  this 
casnt^inji^eyear  iy66«f  Porter  v«  Lord Darsiey  and  others,  in  wfaieh  asimi- 
lat  d^biee»wBB  set  upi  and  the  suit  did  not  appear  to  have  been proseoiOed. 

Xhei^lBfiBndaiit  also  TcMed dn  the  Pailiauentary  Smrvey  in  1650,  wlnehcon^ 
tsined' tfais>tatemcnt,  **  in  the  paruhof  •  Gobbam  is  neither  parsonsoe  ^oor  vi« 
listtgBpiiaanitatiBre,  bat  a  oooqposition  made  by  the  Lord  Duke  of  Riohnioiid 
with  the  ininistec  for  lands  iadosed  in  his  palrkand  14i.  p^  HMnan  and  So  Jthe 
fivii^^  inraH  vnvdi  eigfatMmd-twen^  pounds  perammm.  Mr. Rirhard  Balane 
pEcacbeth  onee  every  Lord's  day,  and  reads  prayers  in  the  afternoon  out  of 
nwritteii  beok,.'  end  receives  the  pro6ts,  and.  was-  sequestered  &on  Shome 
in  Mmxti.  th&personsge  is  an  impropriation;  the  providing  lor  die  Irviag  was 
formerly  in  the  Lord  Cobham,  and  now  in  Mr.  AHcocke,  the  owner  dT  the 
impDtopmCBm«" 

f^otdtfr  and  jS^^  'fior  the  pkintiff. — ^The  only  questions  are,  whether  the 
livings  IS  a  vicarage,  and  if  so,  whether  it  is  an  endowed  vicarage.  The  cir« 
cnmstance.  of  no  institntidns  being  fonnd  for  two  centuries  after  1545,  is  ac- 
coanibed  for  by  the  master  of  Cobham  college  being  always  appointed  and  acting 
as  vicar.  But  ftom  the  time  of  Charles  I.  we  shew  a  r^ular  succession  of 
vican,'  9mA  that  the  persons  from  time  to  time  claiming  to  be  rectors,  also 
cJawnwd  to  be  entitled  to  the  advowson  of  the  vicarage,  and  accordingly  pre- 
sented the  viears.  The  absence  of  the  institutions  prior  to  the  year  1719,  is 
so.be  aeoomited  for  by  a  fire  which  happened  in  1815,  in  the  registry  of  the 
Biidiop  of  Rochester. 

Mattmy  /T.,  and  Moorcj  for  the  defendants.-^Admitting  that  persons  have 
heen  appointed  to  this  living  qu^  vican^  the  plaintiff's  case  is  not  advanced; 
henumt  prove  an  actual  endowment;  perception  is  not  sufficient;  no  proof  of 
any  endowment  is  attempted  to  be  given,  except  by  Pope  Nicholas'  taxation. 
In  the  earlier  ages  it  was  not  unusual  for  ecclesiastical  bodies  to  obtain  licence 
from  the  Pope  to  delegate  some  other  person  to  perform  the  duties  of  the  cure, 
whilst  they  veceived  the  profits  of  the  church;  And  the  statute  Hen.  4, ;  was 
passed  paortly  to  remedy  this.  This  was  the  course  pursued  by  the  priory  oi 
Bermondsey.  Suppose  the  plaintiff  to  be  right  in  contending  that  the  vicar 
is  entided  to  all  the  tithes  to  which  the  master  of  Cobham  college  was  entided, 
-wiai  evidence  is  there  of  the  possessions  of  the  college  ?  However,  whatever 
might  be  the  possessions  of  the  coUege,  Lord  Cobham  became  the  purchaser 
thereof,  shordy  prior  to  the  dissolution  of  monasteries.  The  ParUamentary 
-Survey  has  always  been  considered  a  most  accurate  document,  and  it  is  evident 
ikom  it,  that,  from  the  foundation  of  the  college,  no  tithes  had  ever  been  paid. 
•It  is  dear,  that  so  far  back  as  1 1 8  years  ago,  when  the  suit  of  Priest  v.  Savage 
.was  instituted,  this  living  was  not  then  understood  to  be  a  vicarage.  And 
that  it  was  then  understoml,  that  the  40/.  mentioned  in  the  instruments  sanc- 
:ti(ined  by  the  papal  bull,  was  always  paid  to  die  person  having  the  cure. 
It  appears  also  ftom  Lord  Dandey's  answer  in  the  suit  instituted  by  Pprtar 
.that  the  parishioners  had  agreed  to  increase  the  stipend.     The  living  does  not 

appear 


MmieApeB» 


.t0f f .      Nmm j% tlMi  ling^9^lMte»  mA  ibw fioC'se^m totem  ^9«tpiUt!fiiiit4ii|its. 

«IWH)9       stkc  mfod^re  <^  tb^  hn^  ar^  interested  ixk  thiai  questiom.  imIi1iwic&  qh  «9ace  tbnv 
;^-„^     4b0  )occiji^i€V0»  and  if  (hf  r^ueipts  giipen  by  .tba  mrsfn  i^oviki  .bioidrtlilo,«|fvB«9r, 
.tb^re  Vrould  be  aa  o^^itunity  for  oollunon  ana  fraud.    The.&na  of  die  re- 
rwigt  Uh:  however,  prepared  by  tbe  parson,  and  tbe  tenants  are  boiwd^ta.pay 
•the  Btipend>  and  take  such  receipt  as  tbe  parson  thinks  fit  to  give*   ' 

BoUler  in  reqply« — We  shew  the  appropriation  of  the  yioange  to  the  collage 

of  Cobhami  by  virtue  of  Pope  Urban's  buU,  beCween  the  years  13i^  and 

1^70y  Ictag  prior  to  the  iastnitnait  stated  in  the  answer  in  Priest  v.  Saoagt^ 

as.  originating  the  payment  of  4p^»    It  has  been  arged»  diat  the  appspj^nation 

had  the  effect  of  destroying  the  vicar^e:  -the  appvopriation^  however*,  xaerely 

rtolat^d  tptbe  i«iintt|(er«  and  did  not  amtct  the  vicarage  as  -is  eiridsnt  fipm'  the 

Ecele^ja^oal  ,S(tfy^.    If  tt^  efi^  of  the  defiance  i%  that  JUord  Cobhaqi 

^^¥ilbtltb(ll^^l.tO  if^.tain  these  tithes,  then  the  defisadants  are  bonnd.to  pi^ 

h^|i$f  ^H)tf^pi9^/t  oCrCoi^gQ^tieni  f^r  k  anx^unied  to  nothing  more*    It  is 

impossible,  however,  looking  at  the  value  of  the  tithes,  to  believe  that  they 

, PQ^l^'^iloreT-be^i^  tpitfcbase^^  for  aatipend  'of  AOk    On  the  pnrohase,,  in:  the 

xiSlvliki.  9%  by  li^ld  rGoblMHav  of  the  posvi^ssietta  of  the  aoU^ge,  either  fbe  viosr- 

^^IBJ1 1^0^14  rhitfra ipA$6ed'to  l4«vd  Cobbana  us  a^vicarsge/apprnpsialei  ar  tbejad* 

oTOi^n'iwQidd'bliA^ct  rev^rfed  to  the. priar rand  c<H>venl..,  In- either  waj^  liie 

-^lA¥^^^v^aM)d  aot.bfT  a^^^ted*    Ilhe  :tithea  are^ebewi^  by  th^  4oaweiits;pp:Q- 

.^iii^,,:lo.}iay^*frwirliine:to^^e  in,  viahie;  in  Pope  Ni^M^a'  taat^ 

^atioQy  they  are  valued  at  sev«n.markB{  soothe  Eedesiaslic^l  Si^pvey,  ^l^  in  lK>nl 

Cobhf^pay  time,.  40^;  md  46/«'at  the  time  of  the  Parliameirtary.StirMeyir  >.None 

esf  ^  i^d  docu|)|antS'now  befovB  the  coaxt  «wre  produead  in  Pruii  v.  Soio^^. 

i  That  suit,  and  aWthe  other  suits  are  alleged  ^  have  bean  abandoned^  but. the 

^probability  is|  that,  they  were  compromised,  in  consideration  of  the  pa^jfments 

t^eupig  iaor^ased. .  With,  respect  to  the  objection^  that  no  fiKst-^firuita  have  been 

paid,  the  stat.  1  Eliz.  c.  4,  provides  that  vicarages,  not  exceeding  the  yearly 

.^ue'of  ^OUf.  shall  be  discharged  of  the  first-fruits,     Nameroua.  instancea  can 

TO  wewi^  of  reatories  and  vicarages  which  are  not  in  chaise. 

^^  rAx«XANDiB,  Lerd'Chief  Baron.— After  stating  the  pleading8»  and  advert- 

jii^jto  the  documents  produced  from  the  r^istry  of  the  bishop  of  Rochester, 

-f|iM:ul  the  ordinance  of  1388,  reciting  Pope  Urban's  bull,  observed,   Thia  (the 

Srdinance)  is  a- clear  appropriation  of  the  vicarage  to  tbe  chantry  or  od- 
ge  of  Cobham :  it  is  not  a  usual  circumstance,  for  though  the  appropria^ 
tipn  of  a  rectory  was  common  enough,  that  of  a  vicarage  beiqg  contrary  to  its 
jpudure  and  object,  was  uncommon*  No  inibrmation  is  obtained  from  any  of  the 
^documents  of  that  period,  what  were  the  emoluments  of  the  vicarage,  or  what 
ihe  vicar  became  entitled  to  by  the  appropriation. 

f    Pope  Nicholas'  taxation  puts  the  valueat  seven  msrks,  but  whether  this  arose 
from  pensions,  glebe,  or  tithes,  or  in  what  other  manner,  does  not  appear. 
.The  remedial  laws  of  1^  Rich.  S,  and  4  Hen.  4,  had  not  then  passed,  and 
these  acts  had  no  retrospect,  and  therefore  do  not  furnish  any  ground  for  con- 
jecturing what  were  the  quality  and  species  of  provision  which  the  vicarage 
derived  from  the  rectory.    No  evidence  has  been  adduced  of  the  situation  of 
the  benefice  during  the  interval  between  the  appropriation  tothe  coll^pe,  and  the 
statute  of  dissolution;  there  seems,  however,  to  be  no  reason  to  doubt  that 
the  master  of  the  collie  officiated  as  minister,  and  received  all  that  the  vicar 
{was  entitled  to.  I  will  assume  that  the  statute  [dl  Hen.  8,]  put  Lord  Cobham 
!  in  the  same  situation  as  if  the  eoll^e  had  been  resigned  into  the  hands  of  the 
.crown,  and  hsid  been  granted  to  Lord  Cobham;  and  that  Lord  Cobham,  there- 
foie^  became  entitled  to  what  were  at  that  time  the  emoluments  of  the  vicar^ 
^W^;  still,  what  these  emoluaoents  were^  even  at  that  late  period,  does  not  ^ 
pear.    The  Bcclesiastical  Survey,  in  enumerating  the  possessions  of  the  master 
pi  th^  QoUege  of  Cobham^  cefitains  these  words,  "  C&bham  vicaria  ibidem  oo- 
;ito  fer^'mmm  7i«/'  y^UA  gives  us  no  furdier  information  than  We  had  befioie. 
JftapfCfirs,  howevev,  tlaat  the  value  which  in  1^91  was  seven  marks,  had,  in 
^5S^  a  apace  of  £44  yearSj  become, 7L     But  how  thia  difibrence  arose  cannot 
berascerteined. 

His 
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^^lft%tfiyAb;tlieii,  aft^ WMif  tlie  teiwii  tffA^  MMto]^  febl^^i^y  flMMM  ^ItM^ 
<h^$i^lflHcW/tffer6^^,  At  thUr  period,  thai  iImm  iAm  M'lteasifAd  OtU 
M  dUI^  WM  pei^fbnnfcd  by  a  ciiHUe^  lAio  r^ceited  ihe  «Ai»liiiMaMi  'H«Mr 
kSbgllhiB'oofit^ued,  ddes  not  ap]^Mur.  But  the  first  teatitulkn  add  indiietieti 
ftj^p^ar  in  163T|  about  a  century  afterward^  on  a  pveM^tatiOfi  by  King 
Charles  I.  aa  on  a  la]p6e.  Whether  there  had  been  any  prior  presentations,  or 
Whethner  the  oure  was  sefved  in  die  satne  inahner  as  described  in  the  bisliop'a 
return  in  1545,  we  aire  left  to  conjecture:  the  Parliamentary  Survey  supports 
Che  latter  hypothesis.  Be  thia^  however,  as  it  may,  it  aflerwacds  clearly  be* 
came  pk^eitfetitatiTe ;  f>r,  iki  1719,  a  series  of  institutions  commences,  wfaieh'is 
eontinued  without  interruption  to  the  present  tiitie. 

Unfortunately,  the  ddeuments  produced  shew  no  paltiMikM  tespttetii^  -die 
profits  of  the  vicarage,  exeept  their  entire  amount.  I  tbnf&'k  daeftd*!^ 
^laindlTtd  say,  that  I  consider  him  entitled  to  receive  tS^  fhbt  dttibedistttfedy 
and  satisfactory  ^hein^n,  by  any  sort  of  evidence,  to  hav«' b^dlottged  td^a 
p»edeee*ow.  '  ,•  •  >-  i'.  ,":.v'.m" 

It  is  clear  that  tins  was  a  vicarage  before  ISdl,  and  in  the  tdgm^  <tf  ^:d!w;  1, 
tmdlhat  it  so  continued  at  the  thneof  itt  appropriation  to%heteolbge/%etween 
196«  arid  l^a.  Ihoibgthis  peifod,  idl those  abuees%euglft%o  WriMdTettfty 
titestatut;^^  IffRich.  9,  and  4Hisn.  4,  Existed;  andthereistlieriffeFe'tiOiAti^la 
gende  us  2r  otir  eonjeetAr^fespecMnf^  ^  proviMdh  niadeto^igiMH  6n  Ihe'^itt- 
pr6pi4ati^  or  tffte^wardft  voluntaHlV'  by' *^ep¥ior and  convent  ^f^^lnond^. 
It  is  tfeU  kho^n  from  ecelesiasti^fil  history,  tbitt  iA  ^faose  ages  theire  wis 
ii  struggle*  between  cbi'pbfati^i  havki^  ^cdesiikstitjar  possessions,  'arid-  tHe 
bishops,  respecting  the  provision  which  should  be  made  fortheseeular  ]Meir(; 
but  it  is  believed  that  no  authority  had  decided  on  the  nature  or  quantum  bf 
the  provision ;  for  it  appears  to  have  been  a  subject  without  any  positive  ruk, 
depending  on  the  discretion  of  the  ordinary,  and  the  peculiar  circttmstanfCes  of 
each  case.  '  -  \ 

We  are  therefore  left  in  the  present  instance  to  the  principles  usually  'ap- 
plied to  a  claim  by  a  vicar,  under  circumstances  less  favourable  than  usual. ' 

A  vicar  can  claim  only  by  endowment,  or  by  a  case  affording  legd  endtace 
of  such  endowment.  Here  it  is  admitted  that  there  is  no  endowment.  VFhat 
evidence  is  there  in  this  case,  from  which  an  endowment  of  the  small  tidies  of 
the  parish  is  to  be  inferred  ?  The  first  evidence  we  have,  are  the  proeeed- 
ings  in  the  cause  of  Priest  v.  Savage.  The  defence  in  that  suit  was  the 
same  as  that  made  in  the  present.  The  defendant  in  that  suit  denied  the  plaiu-  ^ 
tifi*s  right,  except  to  a  stipend  of  40f.  a-year,  which  was  paid  by  Brooke, 
Lord  Cobham,  by  virtue  of  an  agreement  made  in  1378  by  him  with  6tr 
John  Brooke,  and  the  Bishop  of  Rochester,  and  confirmed  by  die  Pope.  Many 
witkiesses  were  examined  in  diat  cause;  upon  which,  the  only  observation  I 
shaE  make  is,  that  the  depositions  in  that  cause  did  not  make  out  that  plain- 
tiff's case,  and  do  not  make  out  the  case  of  the  present  plaintiff.  As  that 
cause  was  never  heard,  it  does  not  appear  of  what  documentary  evidence  either 
party  was  possessed,  and  it  certainly  does  not  appear  that  the  defendants 
eould  have  produced  the  agreement  referred  to  in  their  answer.  The  question 
then  is,*  could  the  court,  according  to  established  principle,  have  decreed  for 
that  plaintiff,  without  directing  an  issue?  Certainly  not.  No  endowment  was 
produced  before  the  court,  neither  Were  any  facts  firom  which  the  court  could 
have  drawn  the  necessary  inference  without  assistance.  It  has  been  stated, 
-  but  no  copy  of  the  order  has  been  produced,  that  the  cause  was  heard,  and  no 
relief  was  given  to  the  plaintiff,  but  the  bill  was  retained  till  the  following 
term,  with  liberty  for  the  plaintiff  to  proceed  at  law,  but  which  he  did  not. 
I  need  not  re£st  to  the  suit  i^nst  Lord  Damley.  Every  thing  shews  that 
the  daim  was  always  resisted. 

The  case  does  not  seem  to  be  more  in  fkvonr  of  the  vicar  on  this  record, 
than  on  die  former  occasicm,  with  respect  to  actual  receipt  of  tithes,'  Ydr 
it  does  not  appear  that  tithes  in  kind  have  ever  been  received.  It  is  tru^, 
that  the  payment  of  40J.  a^year,  mentioned  in  the  suit  instituted  by  Priest, 
has  been  increased  to  64/«  I5s»  6^,  which  alone  would  be  fatal  to  the  defence, 

if 
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ed  on  by  the  said  answenor  onecf  tbem;  the  «aidantw«rt  to  be  amended  ia 
the  several  particuIturB  afiuresaid,  and  filed  forthwiih;  the  defendant  should 
pay  to  the  plamtiff  5/.,  the  costs  of  the  day. 

The  defendant,  in  pursuance  of  the  said  ocdevw  V^  9^>^  ossfs^  aa^iUincad* 
ed  his  answers  in  the  aforcBaid  parlioukn ;  anid  ^^  camt:4»ve>cto  toibe  iMard 
the  dd  of  February  ir.77fiandjiqpoB.lioarinff  iHNMlMli«ai;  b»4i  stevjaBd  on 
debate  of  the  matttt ;  the  court  brderedatriii  aiilaw  n^^  fbUaaFrs^lissue ; 
— "  Whether,  from  time  whereof  the  memoty  lofi'iiiaiifiilfkfitoto^tt^tsoiifraryt 
the  yearly  sum  of  10/.  has  beeq  paid,  and  hath  bmvlanABirtiiDd  of  i%|htjdue 
and  payable  from  or  by  theoccupierofHDedq^iettttetb6tiitie.bai&0^Siictfrtam 
capital  messuage,  called  FoWbridg«,  otlaetvaserSiM«lbridiB,i«itkf»*04Miah  of 
Brompton,  in  the  county  of  York,  and  all  the  hMaes^teds^Ml  lieiiwttamwita 
thereto  belongings  now  in  the  occupation  of  ^  «aU  dbfcDdhwt<M»l  the  said 
Vincent  Seller,  and  not  situate  within  Jbeparisk »£ Bbbf ttTo^^to  the  xeOtor  or 
impropriator  of  the  redory  or  iMurit^of^Brooiptoftfoe  the  tine  being,  or  his 
lessee  or  farmer,  by  equal,  half-yearly  payments,  lOfW^<  on  bady-^ay  and 
Michaelmas-day,  old  stili^  as  and  for  a  mAtfiin  lieu  Midi^}  jatiafrction  of  and 
for  all  tithes  whatsoever,  both  .great  and  csawll»>  arising  ^ii  ag.fton  m|tpklandi» 
within  the  said  manor  of  Fowbndge,'olh'erwJ8rFo(wU^ndg6^  m  iate  not  siluate 
within  the  said  parish  of  Ebberston,  or  any  part  thcreofv'!  The  dolieiidaiit  in 
equity  to  be  plaintifTat  law;  the  action  to  be  tried  by  a  apedU  jury;  the 
judge  to  indorse  any  special  matter ;  and  eosts  and  further  dimlaonsTes^nred 
until  after  trial. 

The  issue  was  accordingly  tried,  and  the  jury  found  a  ^rerdict  in  &vour  of 
the  modus. 

The  court,  on  the  22nd  of  June,  1778,  accordin^y  ordered  the  bill  to  be 
dismissed  with  costs. 

The  bill  broi^rht  by  Caley  against  Seller  wwalso  dismiBaed  with  eoata.  [  WoodJ] 
On  the  hearing  for  further  directions,  the  defendant  eontieBded'that  the  pikin- 
tifl^  having  vexatiously  filed  two  bills,  he  ought  to  pay  (be  ooata;  whilst  the 
plaintiff  urged  that  the  defendants  had  increased  the  expenee  by  notpennitting 
the  evidence  in  one  ease  to  be  read  in  the  other,  and  that  he  had  strong  proba^ 
ble  ground  of  suit.  The  Court,  however,  conceived  that  the  filing  of  two  UQa 
was  a  ground  for  costs. 


1778. 


H.  18  Geo.  8.  1T78.  Scacc. 
White  v.  Friend.  [4  Wood's  Deer.  42.]  Gwil.  1006. 

reJSj  for"diiie8!  X"^  ""^^^^^  of  Little  Mongham,  in  the  county  of  Kent,  daimed  all  tithes 
the  defeodant/    -*- and  oblations  arising  therein. 

setting  up  an  The  defendant  Wybum  said,  that  he  had  rq^arly  every  year  set  €«it  hia 

exempti*n  on     tithes,  and  that  they  had  as  regularly  been  carried  away  by  the  defendant 
the  UmdTwere**  Friend,  but  by  what  right  he  claimed  the  same  he  knew  not. 
mbbey Und$,  "^^e  defendant'Friend  said,  that  during  the  year  1778,  he ooeu^iedhuids  in 

and  that  hU  the  parish  as  tenant  to  Sir  N.  Daeth,  Bart.;  that  Sir  N.  Daeth  held  the  said 
landlord  waa  lands,  with  divers  other  lands  and  premises  in  die  said  parish,  by  lease  dated 
landT^er  a  ^^^  ^^"  ?^  '^""^»  ^^^^>  ^®"  *®  Archbishop  of  Canterbury  tohis  lather;  that^ 
grantee  from  the  ^^  ^^^  ^^^  premises  were  formerly  part  of  the  possessions  of  the  monastery  of 
crown;  the  St.  Augustin,  in  or  near  the  city  of  Canterbury,  one  of  the  greater  monasteries ; 
court  ordered  that  the  said  lands,  on  the  dissolution  thereof,  were  seised  into  the  hands  of  Hen* 
BtondTover^with  ^  *^^  Eighth,  and  were  afterwards  by  him  granted  toThoma^  then  Archbishop 
libertytoamend  of  Canterbury,  and  his  successors ;  Uiat  they  were  held  by  the  monastery  before 
by  adding  the  the  dissolution  thereof,  freed  and  exempted  from  the  payment  of  tithes ;  that 
grantee  Irom  the  by  31  Men.  8,  c.  13,  the  said  lands  were  discharged  from  the  payment  of  tithes, 
crown,  and  ^s  ^  freely,  and  in  as  large  and  ample  manner,  as  the  said  monastery  had  held 
toufesuft^ith^  ^^^  enjoyed  the  same;  and  diat  he  had  good  right,  power,  and  authority  to 
out  custi.'  ^old  and  enjoy  the  same,  in  like  manner,  exempt  and  free  from  payment  of 

tithes  to  the  plaintiff,  or  any  other  person  whomsoever.     He  admitted,  that  he 
had  taken  all  the  tithes  which  had  accrued  in  the  said  year  for  the  said  landa 
—  in  the  occupation  of  the  defendant  Wybum,  which,  he  contended,  he  was  wdl' 
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entitled  to  do»  Aey  baTiiigbeeiifiwnBDy  yearapaitTcoeiTed  by  Sir  N.  Daeth 
cnrhisanoettoftt:  and  he  ihusted,  that  if  the  phanttff  sought  a  satiafiurtion  for 
the  said  tithes,  Sir  N.  Daeth  ought  to  be'a  pastycito'tfais  sliit 

Thtf plaintiffreptied  j;  the  d^fendaMavqdincdT'AB^  witnesses  were  examined 
im  ^Ke  pari  of  die  defeodanti-  and  th8iC«nsg«i|WM  ^qp«tot  be  heard  on  the  12th 
of  Daeenterr  17^  piandtherGoinrtiwnfthKdcfetidant'k  Counsel  objecting  to  the 
^^faMiflTa^wdciedi^gcibi  watitu>f  iprefknyhod^s^ioadcbed  it  to  stand  over  (1). 
The  ^aintitf  amendadhia.lnlll'andQnHde  Sit  N;  Daeth  and  the  Archbishop  of 
Caatmury  defendaHtPthnvtoi       nji.  r.  .^  .i 

Tha  defendanir^fiii^  N.  Daech^i  inaiatad^  foK.tfaeveMOoa  staled  in  Friend's  an* 
awe^  «hat>4llclaiida.iwe  exempt  wdiree  iatm  Ike  j^ymeot  of  great  tithes  to 
ite piaifitifibdr to^wy ^thet^pvaonJ:  Ir  >y     :^  .  V'^ 

The.atelibiBlnpol'Canierbaiiysaid^(tha6fiip.N^'D8Je^  held,  by  lease  dated 
the  ^strotfUane,  IfTly  att  Ua  psMpaga  «r.aknety  of  Northboume,  &c. ;  thaC 
he  had  jMapad^inquhy  to  belI^Hi^  ^hethfend^  ^deiwdaiit  or  his  lessee,  had  any 
and  what  liifffatto>  the  tithes  denalided  .by  ifeilriUt'O^^  any  portion  thereof; 
and^iat'it  did  lAiaqppeat.iiMt  he  hadanyvri^ttoifagesaid  tithes,  unless  it  had 
beei^siiggesiled  that  the  preaoises  coaapriaed  m  ijikt  said  lease  were  formerly  part 
of  the  possessions  of  the^mmustery  of  Saint' Austin;  'and  states  the  same  as  in 
the  astowev  of  the  defendant  Frioid,  and  which  lands  «rere  freed  and  discharged 
from  the  pajrmentof  tithes  as  aforesaid,  or  utilesa  the  tithes  of  the  lands  are  * 
portion  of  tithes  lying  within  die  leetory  of  Little  Mongham,  and  belonging  U> 
the. parsonage  |or  almery  of  Northboumei  or  are  comprised  within  the  de- 
acrbtion  of  the  landa  in  die  said  Jeaae, 

The  plaintiff  replied  to  Sir  N.  Daeth,  who  rejoined,  but  no  more  witnesses 
wereexammedbyanyof  the  said  parties;  and  upon  hearing  counael  for  all 
partiea;  andreadUngthe  deposition  of  Vincent  Lade,  the  only  witness  exa- 
mined ;  the  minisisr^  accounts,  vis.  of  John  Fletcher,  from  die  28th  to  di0 
29th.year  of  the  reign  of  Henry  the  Bigfath  of  the  monaatery  of  St.  Austin,  near 
C^tezbory;  atod  the  recital  therein  of  die  lease  dated  the  itSxd  of  September» 
k  the  28th  year  of  Henry  the  Bighth ;  a  grant  from  Henr^  the  Eighth  to  the 
thenArchbtdiop  of  Canterbury,  dated  the  28th  of  April,  inthe  82nd  year  of 
Uaieign;  the  base  granted  by  the  Ardibishop  of  Canterbury  to  the  defend- 
ant  Death's  fiither,  dated  the  21st  of  June,  1771;  and  the  counterpart  from  him 
to  the  defendant  Friend;  an  order  to  prove  exhibits  vivd  ^voce^  vis«  an  ioden* 
turedated  the  8th  of  May,  in  the  86th  year  of  Queen  Elisabeth,  between  the 
then  Ardibishop  of  Canterbury  and  l6hn  Smith;  the  Parliamentary  Sur- 
vey of  th^  Archbishop  of  CanteiHbttry,  made  die  18th  of  Anril,  1647 ;  the  fol- 
lowing leases  from  the  Archbishop  of  Canterbury,  viz.  of  tne  7th  of  Bf  arch,  in 
the  80th  year  of  Charles  the  Second,  to  John  Ellia ; :  of  the  1 7th  of  June,  in  the 
1st  year  of  George  the  F4xst,  to  Xbomas,  Paeth  and  Elli^beth  his  wife ;  of  the 
6th  of  February,  in  the  iOtk  yea^^.  C}ipul^a  tife  Seeqodf  to  T.  Diconson ;  aikid 

on  full  debate  of  the,niatterw-*-x>        >.i    ^ 

Tbe  couirt  ordered  tl^bill,^  as  agminst  J.,  Wybuni,  to  be  dismissed  without 

Cflttts,,and  J»  Friend  to  acopunt  for  aUdie great  tithea  whidi  had  arisen  on  the 

lands  in  his  occupatii^n  in.  the |Muri«h  of  Utde  Mongham,  in  the  year  1 778 ;  and 

like^iseiiDff  thegrfat  tithes  by  him  r^^eijir^f roqa  J.  Wybum  during  the  saidyear, 

hut  inthput  coats»  .Nonsof  thi^  parties  in. thi^  cause. to  have  any  coats  of  suit,&c. 

The  Court  (Barons  £trb  and  Hotham)  cause  should  stand  over  for  parties  to  be  added, 
considfired  U  lisefbl  and'  conveliient  that  the     that  a  final  end  might  be  made. 

.   E.  18  Geo.  a.  1778.  Scacc. 
Lotoiher  v.  Bolton.  [MS.]  GwiL  1120. 

Y  N  this  case  a  demurrer  to  a  bill  for  tithes,  because  the  plaintiff  did  not  state     In  a  rait  by 
•■-  the  nature  of  his  title,  but  merely  that  he  was  seised  in  fee,  and  proprietor  « layman  for 
and  owner  of  the  tithes,  was  overrided,  the  Court  holding  that  it  was  sufficient  ^2?2^5^' 
for  the  pUintiff  simply  to  state  that  he  was  entitled  to  the  tithes.  ^^^  hit  titte  to 

tfat  lidie%bat  awtly  thatht  ia  cntHM  it  Asm, 
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v^-V^  E.  24  Elk.  A.  D;  1682.    Seaoc. 

..jv.  II    Jfahe  Kyefdn  v.  Thomas  Holme  and  Others,  Tenants  and  Inhabitants 
'^-'^v-'*-^    of  Piflfn  in  the  County  of  Lancaster.     fDecree  Book,  10  May.! 
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Landsbelonging  "l^HEREAS  heretofore  the  said  plaintiff  exhibited  her  bill  of  complaint  in 
to  &•  Abbey  of  T  T  ^^^  eourt,  shewing  thereby,  that  whereas  she  was  farmer  to  her  XM^SBty 
held*n^tobe"  ^^'  the  term  of  many  years  enduring  of  the  rectory  and  parsonage  of  Gar- 
discharged  of  stangi  in  the  county  of  Lancasteri  to,  the  late  dissolved  monastery  of  Cokers4nd» 
tithe  by  unity  in  that  oounty,  appropriate  and  helongipg,  and  now  being  parcel  of  the  possc»* 
^^  P^'^'^^"'  sions  of  the  crown,  and  of  all  tithes,  oUationi^  obVentions,  profits,  and  emolu* 
m^'^^  m^tft  to  the  said  parsonage  appertaining  by  lease  thereof,  made  by  letters 
tidies  had  con-  psieiit  by  King  Hen.  8,  under  the  great  seal,  dated  about  the  36th  year  of  his 
tinually  been  rej^i  by  foroe  whereof  the  plaintiff  took  the  tithes  of  com,  grain,  and  hay, 
P^^  ^  ^*™  aiisii^  wjtkin  the  said  rectory  in  pr^^r  kind,  and  all  other  tithes  to  the  same 
h^nof  Sei^  plltS(W¥ige:beloa5ijp«ig  divers  years:  and  further,  by  the  same  bill  recited,  that 
bey,  and  tiie  whyflss  Afi.  I»nants  and  occupiers  of  certain  lands  in  Pillin  in  the  said  county, 
severance  of  the  wM)in,ljbi^  j|foi?esaid  rectory,  in  the  occupation  of  the  defendants,  and  before 
rectory  and  theiS^iAvdMiH^Utipn,  lAsed  fi)r  pasture^  have  converted  the  same  lands  ta  tillage, 
Iai^  and*  mad^  th^«of  good  a|»ble  ^ound,  md  gotten  ^ood  store  of  corn  upon  the 

ssitie  by  the  space  of  twenty-eight  years ;  during  which  time  the  tenants  an^^ 
oooiRpiefS  of  the  ssme  have  set  out  and  dlvKbd  from  th^  nio^  paH  Ihehr  tS^- 
com  yesrly  renewing  on  the  said  lands  and  tenements  in  proper  land,  and 
pliid  all  titnes  and  oblations  whatever  due  or  appertaining  to  the  said  rectory 
tfll  harvest  the  last  past;  that  the  defendants,  mmding  to  defraud  the  plaintiff 
ctf  the  said  tithes  of  the  premises  by  colour  that  the  lands  were  discharged  of 
tidieSfby  treason  of  the  unity  pf  possession  of  the  said  rectory  and  lands  m  the 
heads  of  the  dsjd  abbot  of  Cokersand,  have  denied  to  pay  tithe-corn,  bay,  and 
dtber  tWies  .cofoing  upon  the  premises  $  upon  whicfa^  the  complainant  com- 
mended  suit  in  the  spiritual  court  against  the  said  defendants  for  detraction  of 
the  said  tithes;  whereupon  the  aefendants,  upon  a  bill  exhibited  in  the 
Chso^iyi  obtsined  a,  prohibition ;  and  for  that  the  said  rectory  is  the  queen's 
nii^ty's  inheritance  in  right  of  the  crown,  and  that  the  suit  tended  to  the  dis» 
heriscn  of  her  majesty,  the  complainant  prayed,  that  the  defendants  might  be. 
caBed  to  answer  the  premises  in  this  court.  Upon  which  the  said  defendants 
for  answer  unto  the  said  bill  of  complaint,  first  demanded  judgsnent,  because 
the  rectory  and  lands  do  lie  in  the  county  palatine  of  Lancast^;  so  that,  if  tha 
premises  were  true,  the  cause  is  determinable  in  the  duchy  court:  and  furtlier 
diewed  and  alleged,  that  the  saki  lands  were  parcel  of  the  demesnes  of  the  said- 
monastery  of  Cokersand,  at  the  time  of  the  dissolution  tliereof;  and  that  t]^e 
abbot  of  that  monastery  and  his  predecessors,  time  out  of  mind,  enjoyed  the 
lands  discharged  of  all  manner  of  tithes;  and  that  King  Hen.  8,  was  seised  in 
ts^  in  right  of  his  crown  of  the  said  abbey  and  lands,  by  reason  of  the  surren* 
def  .or  dissolution  thereof,  and  by  force  of  the  statute  raadeoaao  Si  of  his 
ceign:  by  which  statute  it  was  enacted,  that  whereas  divers  abbots,  priors,  and 
other  religious  and  ecclesiastical  persons  mentioned  in  that  statute^  enjoyed 
divers  parsonages  appropriate,  and  were  discharged  of  tithes  for  their  lands;, 
that  the  king  and  his  heirs,  and  all  other  penKins  which  should  have  the  sane 
lands  and  parsonages,  should  h^ve  and  emoy  this  sayne  discharge^  of  tithes  in 
as  large  naanner  as  the  abbots  and  priors  of  the  said  houses  held  the  same  at  the 
time  oC  the  dissolution  thereof:  oy  reason  wber^f  tj(^  s^id  ki^g*  d^  hold, 
the  eaidrlanda  discharged  of  tithes  until  anno  3(1  of  bis  ^:^ign;  tlu^t lie  (granted 
th^  papw  land  unto  John  Kychin.  ia  fee;  by  resspn  whereof  the  said  Jphn  w^ 
of  the  ssine  seised  in  fee,  discharged  of  the  said  tithes.  And  further  alleged, 
that  thejsaid  John  Kycbin  being  landlord  of  the  said  lands,  and  fiunpsec  of 
said- rectory,  had  not  for  diveia  years  any  tithes ;  but  afterwards*  that  he  ca\ised 
his  tanai^  to  set  x)ut  and  pay  certain  com  in  the  name  of  tithe,  p^  else  to  cpmr 
ponnd  aqththiij^^ndy^  they,  never  paid  any  tithe-hay;  and  that,  after  his  de- 
oease^  {^ighertDaltonf^il^  ^e  sane^.  which  setting  forth  of  tithes  was  in  respect 

that 
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that  the  defendants  were' tenants  of  the  lands.  Whereiinto  the  said  oomph^oant        14B9ftI 
repfied  in  maintaining  her  said  bffl,  and  dw  defendants  rejoined  in  maintaining 
their  4«Jdan9^i||i.    Wberangon  tfao  same  matter  was  at  fnlland  perfect  i69^«9v, 
and  commission  was  directed  for  the  exhibition  of  the  truth  ^f  the  ^e^ations 
of  the  titles  of  both  the  said  parties,  in  and  to  tl^  premises;  lifter  which,  the 
same  commission  was  returned  into  this  court,  and  publication  of  the  witnesses 
by  Tirtue  thereof  exhibited  by  die  court  being  orderly  granted  and  had:  anj 
this  present  day  being  appomted  for  the  hesring  of  U^  same,  the  state  of  the 
case  between  the  said  parties  did  appear  to  be,  that  the  abbot  and  eonvetlt't 
of  Gokersand,  in  the  fight  of  his  monastery,  was  seised  in  fee  of  the  said  mes^-^ 
suages,  lands,  and  grounds,  commonly  esUed  Pilliik,  within  the  rectory  of ' 
parsonage  of  Grarstang,  in  the  county  of  Lancaster ;  of  whieh  said  parsonage^ 
the  said  abbot  was  parson  imparsonee;  and  that  parcel  of  the  gfovmdsinthiit 
tenure  of  die  said  abbot  were  used  for  pasture,  and  kept  in  <bcf  abbot'SLlkaMds^  { 
and  before  the  dissolution  of  the  said  monastery,  ^ere  #a9  pdd  in  vAoiHg^  WOU^  i 
the  said  late  abbot  there,  for  tithes  of  household,  by  tliiie^tfet^al'ietttx|iai<of^ 
parcel  of  the  premises,  eyery  one  of  them  5d.  eadi,  yearly;  avd^tbattbif^eaMq  .^).'  ^,  ^^ ,,,.,, 
kte  abbot  and  convent  in  ftB  Hen.  8,  by  writing  indented  under  tieii^JodWWMlb^'       nif  br ' 
0eal,  did  demise  and  let  to  one  Janet  Richardson,  the  dth^''eofft^'iieM|^,<'aM^  ^rfj  ^^  oi.m.*.. 
lyne,  renewing  within  one  tenement,  ptoCel  of  Pfflin  afikcMidi  fo)^>direlnkyaai«/^        ^'"*  'C'"^' ' 
paying  yearly  for  the  same,  £fi;  and  the  same  so  contiMied  ttntQ  ^ind«t  tMs  '^^^' 

dissolution  of  the  said  late  monastery;  by  reason  of  Which  dissohition  V|Sfodi«<< 
said  monastery,  as  well  the  said  parsonage  as  the  said  Measuagee,  lhiids,'i$tte^> 
ments,  and  hereditaments,  came  into  the  bands  of- die  ssid  hifee  King^H^nii^Sp 
who,  by  letters  patent,  abont  the  ^th  year  of  hi^  reign,  assured  and  eoiiveyed] 
the  said  messuages,  lands,  and  tenements,  eidled  PBlin,  untio  ^"bs -Kyi^Ai  lind^ 
Iris  heirs,  under  whose  titles  the  defondants  daimf;  otid  itft^wty:^,  the  "Stfii^ 
late  kmg  demised  die  rectory  and  parsonage  of^Gar^tang^  ia  B6di  c^f- titH^ 
reign,  unto  John  Bumell,  for  years  yet  enduring,  who  assigned  hitf  intei^iM^ 
onto  the  said  John  Kychin;  and  that  he,  so  possessect  did  4etiiis9>^^miid* 
rectory  (except  the  tithes  in  certain  towns^  whereof  Pillni  was  noileyto^Mun 
Rigmayder,  for  divers  years  now  being  expired;  and  after  he  being  s^pc^t 
sessed  made  executrix  the  said  plaintiff,  Jane  Kychin  hi^  wifo,  and  died  tlMS^> 
of  possessed  as  aforesaid;  and  after  ^e  dissoludon  of  die  monabtery^  siiAr* 
parcel  of  die  said  premises  as  before  was  in  the  demayne,  were  converted  bsM^ 
tffiage;  and  the  tenants  and  occupiers  thereof,  by  the  space  of  twentj^-eigbT' 
years,  or  thereabouts,  did  set  out  die  tithes  of  com  and  grain  growing  iti  tha^ 
same  grounds,  and  severed  the  same  from  the  nine  parts  as  a  tithe  in  prop^ ' 
kind,  and  paid  ail  odier  small  tithes  of  and  for  the  same:  albeit  the  saM  idhlii 
liigmayder,  forfthat  he  did  think  the  sasd  tithes  had  been  exeeposd- iirfaii' 
lotfe,  did  not,  during  the  continuance  of  his  lease,  receive  or  take  the  satna> 
ttdiie^  but  the  said  John  Kychin,  after  the  same  grant  unto  John  Rlgmaydi^ 
doring  hb  iife ;  and  sithence  his  decease,  the  said  Jane  Kychin  and  Robert  Dfed<- ' 
ton,  Km)-i  td  whom  she  did  let  the  same  tithes,  have,  as  weU  during  the  ctf&ti-^ 
quance  of  the  said  Rigmayder's  lease,  as  sithence  the  end  thereof^  recmved  and 
taken  die  said  tithes  ^com  and  grain,  and  all  odier  small  tithes  of  and  for -the^ 
same,  until  within  these  three  years  now  last  past.     And  whether,  hereupdn,' 
die  defendants,  and  the  other  occupiers  of  the  said  grounds  in  Pillin,  ought,  in 
n|{lrt,  to  pay  tithes  unto  the  phdntiff,  or  were  discharged  diereof,  was  the  ques^^ 
tibn:  and)  upon  report  of  the  barons,  for  their  opinions  in  lafw'  up«ai  ^- 
cttd  caife  and  matter  of  the  said  Hthes  of  the  said  knds  in  Pillin  in  tMAt^Ptlkf 
Ijetween  the  said'  parties,  artd  upon  hearing  of  depositions  of  witnesses  and' 
counsel  learned  on  both  sides,  it  is  ordered  and  decreed  this  prefiMmt-'iOtil' 
day  of  May,  in  the  1^4th  year  of  the  t&m  of  omr  soverieigii  lady,  Queen  Bti^ai* 
betfi,  by  the  right  honourable  Sir  mlUam  Ceeil,  Knight,  Lord  Burgfd^i' 
Lord  Treasurer  of  England,  Sir  ^aft^  ilf  t/dma^,  Kn^t,  Chah^ielkMf  atid^ 
Dnder-Treasurer  of  the  Bxcliequer,  Sir  Roger  Manwood,  Knighfi,  Ldrd  Chief 
Bsron  diere,  and  by  the  rest  of  the  barons  of  the  same  court,  that  the  ffidntifi;^ 
and  such  as  shsil  be  the  queen's  majesty's  fdrtners  of  ^the^r^MV  (if  ^GHr^tlti%i 
for  the  tittie  being,  shall  have  and  enjoy  all  kind  of  tidied  yeaMyieete)iig^ 

renewing 
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It82«  renevrii^  upon  and  af  all  the  said  landa  in  PiDin  in  their  proper  nature  ai^ 
'*'""'  kind  for  ever  and  henceforth :  providkl  nevertheless,  if  good  proof  in  this 
oourt  before  the  feast  of  All  Saints  next  coming,  by  sufficient  leases  in  writing, 
made  by  the  said  John  Kychin  or  Robert  Daltdn,  Esq.,  deceased,  owners  of 
the  said  lands  in  Pillin,  shall  be  made,  that  such  com  and  other  things  as  ^ 
plaintiff's  witnesses  have  deposed  Co  have  been  paid  by  the  space  of  twenty-seven 
years  or  more,  since  the  dissolution  of  the  monastery  of  Cokersand,  as  dthes 
were  paid  by  special  reservation  or  covenants  in  the  same  leiases  as  lent-coniy 
and  not  as  tithes,  then  this  order  and  decree  for  payment  to  cease,  and  from 
thenceforth  not  to  be  executed,  or  else  to  stand  in  full  force,  strength,  and 
virtue :  and  concerning  the  arrearages  of  tithes  past,  for  which  bond  hath  beta 
made  to  the  plaintiff,  for  that  it  was  by  both  parties  confessed,  the  said  Robert 
Dalton  hath  had  answered  unto  him  SOL  yiearly  in  one  gross  rent;  by  the  space 
of  divers  years  together,  for  such  tithes  in  Pillin  as  were  not  odierwise  letten 
by  lease,  and  for  diat  die  said  defendants  and  inhabitants  idiich  did  contribute, 
imd  pay  the  said  SOL  have,  by  the  i^paee  of  three  years  last,  occujHed  the 
said  lanrds  and  tithes  in  Pillin,  for  the  tithes  whereof  the  said  SOL  yearly  was 
paid,  without  3rielding  any  tithes  or  any  recompence  for  the  same;  it  is  or- 
dered and  decreed,  mat  the  said  defendants  and  inhabitams  which  did  con- 
tribute and  pay  the  said  SOL  yearly,  shall,  in  like  sort,  contribute  and  pay  unto 
the  said  complainant  for  the  tithes  by  them  subtracted  by  the  space  of  the 
said  diree  years,  after  the  said  rate  of  30/.  yearly,  the  sum  of  1K>/.,  before  the 
beginning  of  the  next  Michaelmas  term.  And  for  the  more  quiet  and  indifferent 
levying  of  the  said  money  for  the  same  arrearages  of  tithes  for  the  thr^e  years 
past,  it  is  ordered  and  decreed,  that  not  only  the  tenants  named  defendants  in 
this  suit,  but  also  the  said  other  inhabitants  and  tenants  of  those  lands  in 
PiHin  aforesaid,  which  were  contributory  to  the  said  SOL  yearly  for  tithes,  or 
paid  tithes  in  kind  to  the  said  Robert  Dalton,  deceased,  or  his  assigns,  shall 
be  equally  contributory  and  diarged  in  this  payment,  according  to  the  yearly, 
value  of  their  lands  and  tenements  by  them  or  their  assigns  holden  and  occur 
pied  as  the  same  now  are  worth  to  be  letten ;  and  that  such  of  the  said  con- 
tributory tenants  as  within  the  said  three  years  held  or  now  hold  tithe  by 
lease  in  writing  from  the  said  John  Kychin,  deceased,  shall,  for  the  time  of 
their  so  holding,  be  in  their  payment  deducted  and  allowed*  in  such  form  and 
after  such  rate  as  they  have  before  deducted  and  allowed  for  the  same  tithe, 
according  to  the  tenor  of  their  leases:  provided  also,  that  if  the  said  defend- 
ants shafl,  in  form  aforementioned,  prove  the  said  tithes  to  have  been  paid  as 
rent-corn  specially  reserved  or  covenanted,  and  not  as  tithes,  that  then  the 
said  90/.  being  in  the  meantime,  according  to  the  decree,-  paid  and  delivered 
to  the  said  j^intiff  for  arrearages  of  tithes  in  manner  and  form,  and  for  the 
time  before  expressed,  shall  be  repaid  by  the  said  plaintiff  to  such  persons  as 
have  paid  the  same  by  the  tenor  of  this  order  and  decree  to  the  plamtiff^  thb 
order  and  decree  notwithstanding.  And  in  defeult  of  sudi  proof,  then  thn 
present  decree  and  order  for  due  pavment  of  tidies  shall  remain  and  continue 
in  full  force,  power,  and  etBBCt,  to  all  purposes. 

On  the  1 0th  November  following,  it  was  decreed  that  for  the  tidies  of  the 
last  summer,  and  so  from  thenceforth  the  same  are  to  be  paid  and  continued 
to  the  queen's  majesty,  her  farmers  and  assigns;  for  that  the  late  leases  or 
other  matteia  shewed  is  not  sufficient  to  impugn  the  depositions  of  witnesses, 
which  have  proved  the  quiet  continuance  of  payment  of  tithes  by  the  space  of 
twenty-seven  or  twenty-eight  years sithence  <&e  dissoludon  of  the  monasteries; 
and  for  direction  of  the  tenants  of  Pillin  to  be  rateably  and  propordonably 
contributory  for  the.  satisfiM^tion  of  the  00/.  for  the  three  former  years,  accord* 
ing  to  the  decree,  it  is  further  ordered,  that  Bryan  Parker  and  Richard  Bolde, 
Esquires,  persons  indifferendy  named  by  the  court,  shall,  by  their  directions, 
rate  every  tenant  and  tenement,  and  shall  examine  the  circumstances  in  whose 
hands  the  same  dudes  for  tidies  do  remain^  and  what  part  thereof  is  to  be 
deducted  or  defelked  by  reason  of  any  lease,  or  occupation,  of  .the  said  .Jane 
Kychin,  or  other  just  cause;  and  that  so  much  of  the  said .90/.  as  ahall  hp- 
pear  to  be  due  to  the  said  Jine  Kychin,  slUdl  be  collected  by  those  tenants 

which 
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which  were  parties  deftndanto  named  in  the  suit  and  decree;  and  th^  ope        IB8^4 

moiety  of  the  same  duty  to  be  paid  to  the  said  Jane  Kychin  before  the  ISth        ^XQi\ifx 
day  of  January  next^  and  the  other,  moiety  before  the  20th  day  of  May  next :  »• 

and  if  any  of  the  said  tenants  shall  not  agree  to  pay  their  money  by  the        gf^"*^ 
9aid  two  chosen  persons  rated  and  apportioned^  it  is  ordered,  tRat  the  said  two  ~'^~ 

chosen  persons  shall,  cause  such  refusers  to  be  bound  to  appear  in  tliis  court 
before  the  second  return  of  next  Hilary  term,  there  to  answer  their  con- 
tempt: and  if  the  said  two  chosen  persons  shall  not  accord  in  rating  and  or- 
dering of  the  premises^  then  they  jointly  or  severally  to  certify  this  court  in 
writing  before  the  said  second  return,  how  far  they  did  agree,  and  wherein 
they  did  differ ;  and  certify  their  joint  or  several  opinions,  and  the  circum.- 
fitances  which  they  shall  find  touching  the  premises,  to  this  court  in  writing; 
and  thereupon  this  court  is  to  proceed  to  a  final  end  for  the  payment  of  the 
said  arreatages. 


24£li2.  1562.  : .      ^ 


158«.  ' 


Pleadall  v,  Goddafd. '  [Cfiofce  Caaes  in  Chancery,'  W5.} 

npHE  bill  was  for  not  tithing,  as  for  evidence  concerning  the  same  titlies:  a  bill  for  tithes 
-^    and  foe  that  the  matter  of  tithes  had  been  in  the  Spiritual  Court,  and  by  dismissed, 
prohibition  had  been  taken  to  tlie  common  law,  where  it  .was  moat  proper  to  where  there  had 
be  determined;  therefore  the  matter  of  not  tithing  was  dismissed.  5!^"  *  '"1-.!?'^ 

^      —  •  « *  .'    the  same  titnei 

ii|.thd  fpiiiHwl  CDHTl,,  and^  by  prolubition,  the  £«ut  bad  been  gune^  U>  |he  common  hiw. 

26E1iz.  1584.  *        1584. 

Bullock  V,  TTood.    [Choice  Cases  in  Chancery,  186.]  *      '^-nr-^ 

TT  waa  mformed  on  the  dtfeodmtk  behalf  Jbat  the- plaintiff,  ^bout  si;^  Prohibition  to 
-*-  months,  past,  obtained  a  prohibitiGn  tot  stay  ^f  the  <Me^dani*a  pcoceediugf  suit  in  the  spi- 
in  the  Sfnritiial  Court  for  tithes, .  upon  suj^estion  ^%  part  of  the  lands,  out  o^  ^tual  court  for 
which  the  tithes  were  demanded,  waa  charity  land*  and  discliargcd  of  tithes  ^stion^^that^ 
in  the  charity'^  hands,  and  so  by  the  statute  ought  ta  be  in  his;  aod  tha^  part  of  the  lands 
some  other  part  of  the  lands  was  barren  heath  apd  waste  ground..    And  tlie  w^  charity 
phiintiff  had  not  |«ovcd  his  surmiaes,  therefore  the  defendant  desired  a  con^  ^^^  anddis- 
snltation  with  his  charges  accorduog  to  the  statute^.  And  it  was  referxed  t^.  ^tJ^f^Jna other 
Dr.  Barkeley  to  consider  whether  the  plaintiff  had  proved  his  surmises  within  part  was  barren 

six  months.  /  heath  and  waste 

land.  On  appHootion  fat  ooaanltatUn,  oa  the  graand  that  ihe  suggestions  were  not  proved^  it  was  referred  to  the 
Master  to  inquire^  whether  the  sugge^tHms  had  been  proved  witliln  six  months. 

M.43fc44Eli2,  1602.  B.R,  1602. 

NowM  r.  Hicks.    [2  Inst.  65a]  A  GwiU  1570.  ^'^'^ 

IN  a  prohibition  between  Nowell  and  Hicks,  vicar  of  Edmonton  in  Middle   An  esublished 
sex,  the  plaintiff  in  the  prohibition  alleged  a  custom  within  the  said  parish    custom  cannot 
of  Edmonton,  time  out  of  mind  of  man,  to  pay  for  every  lamb  a  penny,  &c.    ^^denT  tempo* 
And  issue^was  taken  upon  the  custom,  and  the  jury  found,  &c.  that  before  t#en-'  „yy  intermp- 
ty  years  last  past,  time  out  of  mind,  that  there  was  within  the  said  parish  such   tion. 
a  custom  ana  modus  decimandi;  but  fbr  twenty  years  last  past,  by  reason  of 
suits  and  troubles,  the  inhabitants  of  the  said  parish  had  paid  tldie^laikibs  in 
kind.     And  in  this  case,  these  two  points  were  adjudged.     First,  when  a  ene-' 
torn  creates  an  inheritance,  this  cannot  bje  waved  or  annulled  by  pnyftient 
or  other  matter  in  pais.    Secondly,  albeit  that  t3ke  imdni  de^imnrtdi  had  fior^ 
been  yielded  or  paid  by  twenty  years,  yet  the  prescription'  ma^b^  geneipalj'fbr 
that  the  custom  once  established  contimies.  *  As,  if  a  man  have  esmmon 
of  pasture,  &c.  and  take  a  lease  of  the  hmf!,-^are;  foj"  ttianjr  yeM«  f  l^r'^ft**^ 
the  years  ended,  he  may  prescrjbe  generally;*  for  thfe  InhetiWuee'ef  fhf  ebm-' 
mon  contrnned;  and  if  tJie  law.  should  be  otherwise," it. i^ere  dangerbiis-ibr^hd 

VOL.  II."'  '   *   *  ■     '   *'i  ft'      "    '•-'-'''»•         .'  •    .  '    i^  «•?  ijCii 
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1602.       parties  that  prescribe;  for  one  year,  and  ten  or  twenty  years,  &e.  is  aU  one 
NowELL       iQ  judgment  of  law.     And  so  herewith  agree  the  books  in  16  E.  8,   tit. 
Hi»8.        Judgment,  19S,  in  a  writ  of  mesne.  14  £.  3,  ibidem  155. 

^^05?^  ^^  2  Jac.  1606.  B.  R. 

w  y^^  Barker  v.  Betcouj   [Cro.  Jac,  48.] 

Grant  by  letten  X)ROHIBITION  to  Stay  a  suit  for  tithes ;  the  case  was  upon  demurrer,  that 
patent  of  omnes  -^  Queen  Elizabeth,  87  anno  regni  m,  granted  by  her  letters  patents  to  Sir 
etomnimodasde-  Nicholas  Bacon,.ofi}n««  et  omnimodiu  decimas  granorum,  kerhagii^  lactis,  ag^ 
h^bagiilMt'"*  ^^^^  wt/MZorwwi,  ^c,  infra  Dominicum  de  Bury  Sancti  Ednrnndi^  ac  etiam 
agnorumf  vitu^  omnes  alias  decimas  nuper  monasterio  de  Bury  Sanct.  Edmund,  quondam  spec^ 
lorum,  4v.,  infra  toni.  et  quce  collects  fuerunt  per  EUemosynarium  of  the  said  abbey.  And 
dominicum  de  by  reason  of  this  patent  Sir  Nicholas  Bacon  claimed  the  petty  tithes  of  Iambs, 
Edmun^U^muM'  ^^  "*  Bury;  and  the  plaintiff  claiming  them  by  a  second  patent  from  die 
dam  spectmt/  <ineen,  averred  that  no  tithes  were  coUectied  by  the  almoner  besides  tithes 
etqua  eoUee-  of  com;  and  whether  the  petit  tithes  should  pass  by  the  first  words,  or  be  re- 
ia  fiurvnt  Strained  by  the  last  words.  Et  tfuce  collectce  fuerunt  per  Eleemosynarium; 
rT  ^^fth'^d  ^^"H?  averred  and  confessed  by  the  demurrer,  that  no  tithes  were  coUeeted  by 
abbey.  No  ^^^  idmoner  besides  tithes  of  corn,  was  the  question.  And  after  argument  at 
tithes,  except  the  bar,  it  was  resolved  by  the  whole  court,  that  all  tithes  infra  Dominicum  de 
the  tlthea  of  Bury  passed  by  the  first  words,  and  they  be  not  restrained  by  the  second; 
^^iT'cted'b  *^h'  ^^'  y  ^  granted  particularly  and  indefinitely,  and  without  restraint ;  and 
almoner  o/the^  therefore  the  restraint  comes  ooJy  to  the  last  clause,  which  is  general,  ac  omnes 
abbey;  yet  it  alias  dedmas  dicto  monasterio  nufer  speotant,  and  do  not  extend  to  tlie  first 
was  holden,  clause,  which  comprehends  in  itself  convenient  certainty.  And  it  is  not  like  to  the 
^^^^^^^  cases  of  Hall  and  Pert  (1),  and  BostowCs  case  (2),  reported  by  Mr.  Attorney. 
*deBury  passed  ^^'  ^^'®  ^^  sentence  being  omnia  Ula  mcssuagia  in  tenura  B.  siiuat,  in  ¥F.  ^c. 
by  the  ^«nt.      every  part  thereof  ought  to  be  true,  otherwise  nothing  passed ;  for  ilia  is  not 

served  until  the  end  of  the  sentence,  and  it  is  all  but  one  intire  sentence,  and 
no  part  thereof  is  vain:  but  here  the  sentences  are  distinct,  and  the  restraint 
refers  only  to  the  last  sentence,  and  this  case  is  the  stronger:  for  that  the  se- 
cond sentence  is,  ac  omnes  alias  decimas,  which  infers  that  it  is  other  than  was 
intended  to  pass  by  the  first  sentence;  also  it  is  more  general  than  the  first: 
for  the  first  extends  only  to  tithes  in  Bury;  but  the  second  is  of  aU  tithes  nu^ 
per  pertinent,  monasterio  de  Bury,  which  is  ubicunque;  and  therefore  hath 
that  restraint,  et  quce  collectce  fr^runtper  Eleemosynarium.  Wherefore,  for 
these  reasons,  it  was  adjudged  for  the  defendant.  Vid,  20  Ass.  8.  29  Ed.  $. 
8  Dyer,  87 ;  and  8  &  4  Eliz.  Dyer,  Barrel  and  Wyham*s  case. 

(1)  2Co.32a.  (2)4Ca85a. 

1605.  £.3  Jac  1605.    Cane. 

Springes  Case.  [Moo.  76L] 

The  parson  cs 

not  prescribe        

againit  the  en-  v/iiniiwrnw,  m 

dowment  of  the  prescribe  agamst 

vicar.  the  endowment* 

M.  6Jac.ie07.  C.B. 

John  Skidmore  and  Robert  Eire  in  a  prohibitioiii  a^inst  John  BelU 
Parson  of  St.  Michael,  Queenhitbe,  London,     [2  Inst.  659*3 

^^d^^^  rpHE  case  upon  the  statute  of  37  Hefi.  8,  and  die  decree  thereupon  was 
London  was  let  *^*  ^  B^  paiSon  Kbelled  before  the  Chancellor  of  London  for  the 

at  the  yearly  dthes 

rent  of  5^,  being  the  accustomed  rent  reserved  at  the  thne  of  the  decree  in  37  tfen.  8;  but  oyer  and  beyond  the 
accustomed  rent,  a  further  yearly  sum,  m  the  natsns  dT  a  fine,  was  rescaved  knd  made  payable  at  the  same  time 
with  the  rent ;  it  was  holden  thajt  lithe  was  only  payable  according  tQ  the  acaustomBd  rent,  at  the  time  of  the  decree^ 
without  reference  to  the  amount  of  the  yearly  fine  or  income.  The  case  of  a  house  being  inhabited  by  the  owner 
and  not  letten,  held  to  be  etuut  omiuut  in  the  decree.  Tithes  of  houses  in  London  cannot  be  sued  fix-  in  the  Spi- 
ritual Court,  the  act  and  decrse  having  appointed  a  sptedal  Jarisdictioii,  vis.  the  Lord  Mayor,  and  in  bia  defimlt, 
the  Lord  Chancellor. 
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tithe»of  a  houte  caQed  the  Boar's  Head  in  Bread-street,  ia  the  said  parish,        1607. 

by  force  of  the  said  act  and  decree,  the  antient  farm-rent  whereof  was  5L 

at  the  time  of  the  said  decree,  and  after,  and  that  of  kte  a  new  lease  was 

made  of  the  said  house,  rendering  the  rent  of  51.  per  annum^  and  over  that  a 

great  inccmie  or  fine,  which  was  covenanted  and  agreed  to  be  paid  yearly  at 

the  same  day;   that  the  rent  was  paid  as  a  sum  in  gross,  and  that  so  much 

rent  might  have  been  reserved  for  the  said  house,  as  the  rent  reserved,  and 

the  sum  in  oross  amounted  unto ;  which  reservation  and  covenant,  &c,f  were 

made  to  deuaud  the  said  parson  of  the  tithes  of  the  true  rent  of  the  said  house, 

which  to  him  did  appertain  by  the  purport  and  true  intention  of  the  said  de-  ' 

cree.    And  in  this  case  four  p<Mnts  were  reived  by  the  whole  court. 

First,  if  so  much  rent  be  reserved  as  wais  accustomed  to  be  paid  at  the 
making  of  the  said  decree  in  37  Hen«  8,  (whatsoever  fine  or  income  be  paid) 
that  the  parson  can  aver  no  covin;  for  the  words  of  the  decree  be,  *'  where 
any  lease  is  or  shall  be  made  of  any  dwelling-house,  &c.,  by  fraud  or  covin,  in 
reserving  less  rent  than  hath  been  accustomed  or  is  paid,  SccJ*  So  as  if  the 
accustomed  rent  be  reserved,  no  fraud  can  be  aUeged;  for  the  fraud  by  the 
decree  is,  when  less  rent  than  was  then  accustomed  to  be  paid,  is  reserved;  or 
if  no  rent  at  all  be  reserved,  &c.,  for  then  tithe  shaU  be  paid  according  to  the 
rent  that  then  was  last  before  reserved  to  be  paid.  The  words  of  the  decree 
are,  **  Or  that  any  lease  shall  be  made  without  any  rent  reserved  upon  the 
same  by  reason  of  any  fine  or  income^  then  the  fermor  shaU  pay  for  his  tithes 
after  the  rate  aforesiud«  according  to  the  quantity  of  such  rentas  the  house 
waa  lastly  letten  for,  widiout  firaud  or  covin*  before  the  making  of  such  lease." 
So  as  the  decree  coasisteth  upon  four  points,  via.  First,  where  the  accustomed 
rent,  &&.  was  reserved,  Seomdly,  where  the  rent  was  increased,  there  the 
tithes  should  be  paid  according  to  the  whole  rent.  Thirdly,  where  lesser  rent 
was  reserved.  Fourthly,  where  no  rent  was  reserved,  but  had  been  formerly 
reserved.  And  this  act  and  decree  were  very  beneficial  to  the  clergy  of 
London  in  respect  of  that  which  they  had  before;  and  the  defendant  in  his 
libel  oonlesseth,  that  the  accustomed  rent,  6ce.  was  reserved,  and  therefore  no 
cause  of  suit. 

Secondly,  it  was  resolved,  that  such  houses  as  were  never  letten  to  farm, 
but  inhabited  by  the  oWner,  this  is  casus  omissuSf  and  shall  pay  no  tithes  by 
force  of  the  decree. 

Thirdly,  it  was  resolved,  that  where  the  decree  saitb,  *'  Where  no  rent  is 
reserved  by  reason  of  any  fine  or  income  paid  before  hand,  albeit  no  fine  or 
income  be  paid  in  that  case,  yet  if  no  rent  be  reserved,  the  parson  shall  have 
his  tithes  according  to  the  decree,  for  that  is  put  but  for  an  example  or  cause, 
why  no  rent  is  reserved,  and  whether  any  fine  or  income  were  paid,  or  no,  is 
not  material  as  to  the  parson." 

Fourthly,  it  was  resolved,  that  the  parson  could  not  sue  for  the  said  tithes 
in  tbe  Ecclesiastical  Court,  for  that  the  act  and  decree  that  raised  and  gave 
these  kind  of  tithes,  did  limit  and  appoint  how,  and  before  whom  the  same 
should  be  sued  for,  viz.  ''  That  if  a  controversy  were  moved  in  the  city  for 
not  payment  of  those  tithes,  or  concerning  the  true  rent  or  tithes,  that  then, 
upon  complaint  made  by  the  party  grieved,  to  the  Lord  Mayor  of  London,  he, 
by  advice  of  his  assistants,  should  make  a  final  end,  with  costs  to  be  award- 
ed by  his  discretion.  And  if  the  Mayor  doth  not  make  an  end  of  it  within  two 
mondis,  or  if  any  of  the  parties  find  themselves  grieved,  that  then  the  Lord 
Chancellor  within  three  months  shall  make  an  end  thereof  with  costs,  accord- 
ing to  the  true  intention  of  the  Said  decree."  Therefore,  as  the  decree  gave  a 
new  and  special  kind  of  tithings;  so  it  did  appoint  new  and  special  judges  to 
hear  and  determine  the  same.  And  in  the  end  it  was  awarded,  that  the  pro- 
hibition should  stand.  ^^ 

E.  16  Jac.  1618.    Scacc  1618. 

Ivaii  y.  fFarren  and  Others.    [Decree  Book,  11  MayJ  3  Gwil,  1054.      '"^^''^ 

WHEREAS  Elisabeth  Ivatt,  widow,  exhibited  an  English  bill  into  this  Plea  to  the  ju-* 
bonoimble  court  against  Symon  Warren,  Thomas  Burmsowe,  and  j^^rtrfEx^- 

*  >*  *  others,  querof the  Uthet 

of  boiues  in  London  over-ruled. 
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Others,  defendants^  setting  forth  thereby:  that  the  late  Qtteen  Elizabeth berrg 
seised  in  right  of  her  crown  of  England,   of  and  in  the  impropriation  of  the 
parish  church  and  rectory  of  St.  Buttolphe's  without  Aldgate,  London,  and 
all  messuages,  liarns,  stables,  oblations^  obventions,  duties,  and  appurtenances 
to  the  said  rectory  and  parish  church  belonging,  by  her  grace's  letters  patent, 
dated  the  8th  day  of  June,  in  the  30th  year  of  her  reign,  demised  to  one  George 
Puttenham,  Esq.,  the  said  rectory  and  impropriation  for  divers  years  yet  to  come, 
enduring  and  under  therent  of  22/.  per  annum,  and  under  divers  covenants  there- 
in expressed :  And  after  the  death  of  the  said  late  queen,  the  inlieritance  thereof 
descending  to  his  majesty  that  now  is,  it  pleased  his  majesty,  amongst  other 
things,  to  grant  the  reversion  and  the  said  inheritance  unto  one  Francis  Phil- 
lips and  Francis  M orrfs,  Esquires,  under  the  fee-farm  rent  of  22/.  'per  annum. 
And  sheweth  that  the  said  inheritance,  and  the  said  interest  of  the  said  rectory 
by  mean  conveyances  coming  unto  Sir  Thomas  Carsfield,  Knight,  Robert  Ful- 
netby,  Esq.,  and  Thomas  Ail  worth,  Gent.,  they,  by  their  indenture,  bearing 
date  20th  of  November,  in  the  12th  year  of  his  majesty's  reign,  demised  the  ^id 
rectory  with  the  appurtenances  unto  John  Ivatt,  the  plaintiff's  late  husband, 
from  the  birth  of  our  Lord  God  next  following  afler  the  date  hereof,  during 
the  term  of  eleven  years;  a^d  that  the  said  John  Ivatt,  being  possessed  of  the 
said  rectory  by  virtue  of  the  said  demise,  made  his  last  will  and  testament  in 
writing,  and  thereof  made  the  plaintiff  his  executrix,  and  died;  after  whose  de- 
cease the  plaintiff  proved  the  said  will,  and  thereby  became  possessed  of  the 
said  lease  and  rectory,  and  ought  to  receive  all  duties^nd  tithes  belonging 
to  the  said  rectory,  according  to  the  ancient  customs,  ordinances,  decrees,  laws, 
and  statutes  of  this  realm  of  England,  by  which  the  parishioners  and  inhabitants 
of  the  said  parish  within  the  city  of  London  and  liberties  thereof,  ought  to 
pay  unto  the  plaintiff  for  the  tithes  of  their  several  houses,  after  the  rate  of 
2«.  9d.  in  the  pound:  and  that  the  defendants  with  others  of  the  j^arishioners, 
combining  together,  go  about  to  defraud  the  plaintiff  of  her  just  and  due  tithes, 
by  taking  great  fines  and  reserving  small  rents,  which  in  time  may  be  a  means 
to  impair  and  diminish  his  majesty's  fee-farm;  and  fbr  relief  therein  prayed 
the  aid  of  the  court.     Upon  which  bill  process  of  subpoena  being  awarded 
against  the  defendants,  the  said  -defendant  Warren  and  others  appeared  in 
this  court,  and  put  in  their  plea  unto  the  said  bill ;  and  tliereby  set  forth  that 
there  is  no  law  for  the  payment  of  tithes  for  houses  within  the  city  of  London 
and  suburbs  thereof,  but  only  by  a  decree  confirmed  by  act  of  Parliament, 
made  in  the  8 7th  year  of  the  reign  of  King  Henry  8,  in  which  decree  there  is 
a  proviso,  that  if  any  variance  do  arise  for  the  payment  of  tithes  in  London 
and  the  liberties  thereof,  that  then,  upon  compliunt  made  to  the  Lord  Mayor 
of  the  said  city,  his  lordship  shall  end  the  same ;  or  if  he  shall  not  end  the  same 
within  three  months,  then,  upon  complaint  to  be  made  to  the  Lord  Chancellor 
of  England  for  the  time  being,  his  lordship  should  end  the  same ;  and  thereby 
demanded  judgment  of  the  court,  whether  they  ought  to  make  any  other  an- 
swer to  the  plaintiff's  bill:  as  by  the  said  plea  here  remaining  of  record  ap- 
pears: which  plea,  by  an  order  of  the  28th  January,  anno  \3  Regis  Jaeobi, 
was  overruled,  and  the  defendants  enjoined  to  make  direct  answers  to  the 
plaintiff's  bill.     And  the  said  defendant  Warren,  by  several  orders  of  this 
court,  did  put  in  several  answers,  and  thereby  set  forth,  that  there  was  a  cus- 
tom within  the  said  paridh,  that,  both  at  the  time  of  the  said  decree  and  Mnce, 
the  parishioners  of  the  said  parish  have  paid  a  less  sum  of  the  tithes  of  theur 
houses  than  afler  the  rate  of  2$.  9d,  in  the  pound.     And  the  said  Warren  also 
said,  that  he  dwelleth  in  the  house  of  Amable  Coxe,  within  the  said  parish,  and 
that  about  <two  years  past  he  took  the  lease  of  the  said  house  of  the  said 
Amable  for  the  term  of  twenty-one  years,  and  under  the  rent  of  9/.  per  an" 
num,  and  that  he  paid  unto  her  SOL  for  a  fine.     And  further  said,  that  he 
thought  he  was  not  chargeable  in  law  to  pay  tithes  for  the  same  by  reason  of 
an  express  clause  mentioned  in  the  said  decree,^  that  where  a  less  sum  ,thaA 
is,  41^.  in  the  10«.  rent,  and  2«.  9d.  in  the.  20s,  rent,  hath  been  accustomed 
to  have  been  paid  for  tithes,  then  in  such  places  the  inhabitants  should  pay  after 
such  rate  as  hath  been  accustomed  to.be  paid  for  tithea.:  and  also  that  there 
is  another  proviso  in  the  said  decree,  that  the  same  should  not  charge  any 

iheds 


WARREN. 


ADDENDA.  UOB 

ahediy  which  were  not  parcel  or  belongmg  to  any  mansion-house,  nor  should  ,  1618. 
pay  any  tithes  for  the  same,  hut  the  same  ought  to  be  freed  from  the  payment  ivatt 
of  tithes.  And  he  further  said,  that  about  urce  or' four  years  since  the  said  „..t*, 
Amable  Coxe  did  erect  and  build  the  house,  wherein  the  said  defendant  Warren  ""  "  ° ' 
now  dwellethy  part  upon  a  shed  and  part  upon  the  waste  ground  bdonging  to 
the  house  wherein  Robert  Cdxe  late  husband  of  the  said  Amable  lately  dwelt 
and  occupied  the  said  shed  and  waste  ground,  together  with  his  mansion- 
house,  and  paid  to  the  proprietor  of  the  said  rectory  or  parsonage,  4«.  per 
annum  for  the  tithes  of  the  said  mansion-house,  shed,  and  waste  ground;  for 
which  reasons  he  saitb,  that  he  hath  forborne  to-  pay  any  tithes  for  the  said 
house,  and  particularly  b^  reason  of  a  grant  or  covenant  made  by  Thomas  Scott, 
Esq.  and  Bridgett  his  wife,  who  were  reputed  the  proprietors  of  the  said  rectory, 
unto  the  said  Amable  Coxe,  that  she,  the  said  Amable,  should  not  be-compelled 
to  pay  for  the  said  house  wherein  the  said  Amable  dwelleth,  with  the  sheds 
and  waste  grounds,  nor  for  any  houses  or  buildings  to  be  erected  upon  the 
same,  but  only  four  shillings  per  annum  for  the  tithes  tliereof  for  the  term  of 
threescore  years,  as  by  the  said  several  answers  remaining  in  this  court  more 
at  large  appeareth.  Unto  which  the  plaintiff  replied,  and  the  defendant 
Warren  rejoined  and  descended  to  a  perfect  issue ;  and  since,  there  were  se- 
veral orders  for  the  bringing  in  of  tlie  tithes  into  this  court  due  from  the  de- 
fendant Warren,  after  Zs,  9<L  in  the  pound  according  to  his  rent  of  9/.  per  an- 
num,  to  be  delivered  to  the  plaintiff;  but  by  an  order  of  tlie  12  th  of  February 
last,  the  said  Warren  was  to  bring  31,  I4ts.  3d.  for  tliree  years*  tithes  into  this 
court,  there  to  remain  until  the  hearing  of  the  cause,  and  for  witnesses  to  be 
examined  on  both  parts,  and  publication  to  be  had  the  first  day  of  this 
Easter  term,  and  the  said  cause  to  be  heard  the  second  sitting  of  this  terra  at 
Serjeant's  Inn,  as  by  the  said  order  appeareth.  And  this  present  day  the  said 
cause  coming  to  hearing  before  the  Lord  Chief  l^aron  and  the  residue' of  the 
barons  of  this  coiurt  in  the  presence  of  the  learned  counsel  on  both  parts, 
touching  the  tithes  due  and  payable  by  the  said  Warren  for  the  house  he  now 
dwelleth  in;  where,  upon  a  fuU  and  deliberate  hearing  of  the  said  cause,  for 
that  the  defeiidant  made  no  sufficient  proof  of  any  custom  within  the  said  pa- 
rish for  the  payment  of  tithes,  or  that  the  said  house  was  any  more  discharged 
by  the  branches  or  provisoes  of  the  said  decree  and  act  of  parliament  of  the 
^6th  year  of  Henry  the  Eighth,  or  that  the  covenant  mentioned  to  be  made 
by  Thomas  Scott  and  Bridget  his  wife  to  the  said  Amable,  ought  any  way 
to  prejudice  the  plaintiff;  and  the  said  court  conceiving  the  meaning  of  the 
said  decree  and  act  of  parliament  was,  tliat  the  inhabitants  within  the  city  of 
London  and  liberties  thereof  ought  to  pay  for  the  tithes  of  their  houses  afler 
.the  rate  of  2s,  dd,  in  the  pound,  accordmg  to  the  true  value  a^  the  same  were 
worth  to  be  letten  per  annum;  and  that  if  the  same  had  been  a  shed  as  was 
pretended,  yet  ought  the  same  to  be  discharged  of  tithes  no  longer  than  the 
jamens  continued  a  shed,  for  being  converted  to  a  dwelling-house,  the  same 
ought  to  pay  tithes  according  to  the  true  value.  It  is  thereupon  ordered  and 
decreed  by  this  court  that  the  said  sum  of  3/.  14«.  3d,  due  for  the  three  years' 
tithes  now  remaining^  in  court,  shall  be  forthwith  delivered  to  the  plaintiff; 
and  the  said  defendant  Symon  Warrpn,  to  pay  the  residue  of  the  tithes  now 
due  unto  the  plaintiff,  besides  the  said  tithes  now  remaining  in  cqurt;  and  shall 
.from  henceforth  pay  to  the  plaintiff  or  her  assigns,  or  any  other  that  shall  be 
proprietor  or  farmer  of  the  said  rectory  for  the  tithes  of  the  said  house,  245. 9d, 
jperannuntj  to  be  paid  quarterly  by  equal  portions,  according  to  the  true  in- 
tent and  meaning  of  tbe  said  decree  of  the  37  Hen..8 ;  and  that  all  .those  who 
shall  hereafter  inhabit  and  dwell  in  the  said  house,  shall  pay  the  tithes  for  the 
same  as  is  before  expressed,  accprding  to  the  true  intent  and  meaning  thereof. 
And  it  is  likewise  orde.rej,  that  the  said  Symon  Warren,  his  executors  or  ad-, 
ministrators,  shall  pay  forthwith  unto  the  plaintiff  or  her  assign^i  the  sum  of 
(iL  I3s,  4d,  towariU  her.  costs  a^}d  charges  sustajn^d  i^  t))^  prosecuting  of 
the  said  suit. 
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Canning^  q.  t.  v.  Jofies.  [MSS*  Turaor.}  1  GwiL  364. 

If  a  parson  TJPON  an  infonnation  exhibited  by  Canning  against  Jones  upon  the  statute 
have  two  adjoin-  ^  of  21  H.  8,  c.  IS,  for  non-residence  upon  his  benefice  by  the  space  of  11 
ing  ^|n^^<fB»  months,  a  spedal  verdict  was  found  to  the  following  effect:  the  parish  of  All 
ahoute  b^  (ke  ^^°^>  ^^  ^^  parish  of  St.  Andrews  are  situated  close  together,  and  the  houses 
other  hu  not;  of  each  are  intermixed  one  with  the  other,  and  the  churches  are  divided  from 
and  he  reside  each  Other  only  by  a  high  road.  Jones  was  presented  to  the  church  of  All 
in  a  house  in  Saints  and  admitted,  instituted,  and  inducted  thereto,  and  there  being  in  that 
clirewheSCT  P"^'^"*  ^^7  *  *^»  *"^  "**  parsonage^house,  in  which  any  hospitality  could  be 
he  be  liable  un-  ^^U  ^^  repaired  it  and  put  it' into  a  better  plight  than  it  was,  diough  having 
der  the  statute  only  one  room,  and  that  next  to  the  ground,  it  was  unfit  for  habitation.  Jones 
for  non-resl-  was  afterwards  presented,  admitted,  instituted  and  inducted  to  the  diurch  of 
^^^"^h'^h  ^^'  Andrews,  (n  which  parish  there  was  a  convenient  parsonage-house,  and  he 
Cvihe'panon-  ^^^^  there  a  bam,  and  kept  it  in  good  repair,  and  put  all  his  provision  in  it, 
age  house?  '  and  lield  the  house  in  his  own  hands,  and  his  servants  slept  in  it,  but  he  him- 
self resided  in  another  house,  which  he  had  in  right  of  his  wife,  but  four  poles 
distant  from  the  parsonage-house,  and  situated  in  the  parish  of  All  Saints. 

Henden^  Seijeant,  for  the  plaintiff*  insist^  that  this  was  non-residence  wi&in 
the  statute.    The  first  point  he  made  was  this : — ^The  parson  of  Dale  resides  in 
another  house  within  his  pari)sh,  and  not  on  his  rectory,  that  is,  in  his  parson* 
age-house:  the  question  is,  whether  this  be  a  non-residence  within  the  statute? 
And  I  say  that  it  is.     Both  the  canon  law  and  the  common  law,  before  the  sta* 
tute  of  21  H»  8,  prescribed  to,  and  required  of,  every  incumbent  upon  in*- 
stittttion  an  oath  for  his  residence  nipfr  rectartam^  if  it  was  a  rectory;  and  if 
only  a  vicarage,  tuper  vieariam;  and  in  case  he  did  not  reside  there,  he  used  to 
be  cited  to  the  Ecclesiastical  Court  pro  kesione  Jidei.    There  was  a  canon  abo 
requiring  the  parson  to  use  hospitality,  and  to  repair  the  parsonage-house:  by 
which  canon  t  conceive  that  the  intention  of  the  oath  was,  that  he  should  re*^ 
side  in  the  parsonage-house,  and  not  merely  in  the  parish.     And  die  statute  of 
21  H.  8,  seems  to  be  but  a  confirmation  of  the  canon  and  common  law,  and  on- 
ly to  superadd  a  penalty  in  case  of  non-residence.    The  words  of  the  statute 
ai^,  **  shall  be  resident  and  abiding  in,  at,  and  upon,  his  benefice,"  which  shall 
be  intended  in  his  parsonage-house,  if  it  is  habitable.    In  84  Elis.  B.  R.  Brown 
and  Hudson's  case,  the  parson  resided  in  another  house  within  his  parish,  and 
not  in  the  parsonage-house;  and  it  was  resolved  to  be  a  non-residency.    [But 
"Winch,  J.  said,  that  the  fiict  in  that  case  was,  that  he  resided  in  an  adjoiidng 
parish.]  In  8  Ja.  C.  B.  Canning,  the  now  plaintifl^  informed  against  one  News- 
man for  non-residency;  and  in  diat  case  it  was  found  by  a  spraal  verdict  that 
the  parsonage-house  was  convenient,  and  that  the  parson  resided  in  another 
house  in  hu  parish :  and  it  was  agreed  by  Cokz,  C,  J.  Wabbukton  and  Foa- 
TER,  J.,  to  be  a  non-residency,  though  Walx£slbt  argued  to  the  contrary :  but 
the  informer  was  allowed  to  compound  the  matter,  and  a  composition  was  ac- 
cordingly made,  and  no  judgment  was  entered.    In  6  Rep.  ftl,  it  is  held  to  be 
non-residence.  7  £.  6.  Dy.  ftS4,  cites  29  Ass.  if  rent  is  granted  to  be  perceived 
of  a  college  or  abbey,  the  site  only  is  charged;   and  a  collie  shall  be  taken 
only  for  the  site  of  it,  and  not  for  every  thing  appertaining  to  it :  so  here^  *'  be- 
nefice" shall  be  construed  to  be  the  parsonage-house,  and  not  the  whole  parish ; 
and  this  was  said  in  Newman's  case.    The  second  point  was,  an  incumbent  has 
two  benefices  adjoining  to  each  other ;  and  in  the  one  benefice  there  is  no  house 
that  is  habitable ;  and  in  the  other  there  is  a  convenient  house ;  but  the  incum* 
bent  resides  in  a  house  in  his  other  parish:  the  question  then  is,  whether  he 
shall  be  said  to  be  non-resident  in  the  parish  where  he  has  a  house.     And  I 
contend  that  he  shall.    It  is  true,  that  if  a  man  has  two  benefices,  in  each  of 
which  there  is  a  parsonage-house,  he  may  reside  in  which  of  them  he  will,  by 
the  express  words  of  the  statute,  and  shall  not  be  said  to  be  non-resident  in  die 
other :  but,  if  a  man  has  two  benefices,  and  in  one  of  them  only  there  is  a  house, 
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and  he  reside  in  a  house  within  that  pariah  which  has  no  parsonage-house,  he 
shall  he  said  to  be  non-resident  in  the  purish  where  he  has  a  parsonage-house. 

AihoWt  Serjt.  for  the  defendant — The  first  point  which  has  been  made,  is, 
whether,  if  the  parson  reside  in  another  house  within  his  parish,  and  not  in  the 
parsonage-house,  this  shall  be  said  to  be  a  non-residence  within  the  statute? 
It  has  been  objected^  that 'the  statute  of  21  H.  8,  is  but  a  confirmation  of  the 
canon  law,  which  was  idso  the  common  law,  being  received  and  incoiporat- 
ed  into  it ;  and  that  the  canon  law  requires  an  oath  upon  the  institution  of 
the  incumbent  for  his  residency  super  reetoriam.    If  this  be  true,  then  we  are 
to  oonsidej:  how  th^  canonists  construe  the  words  ''  su/per  rectonamJ*    And 
unquestionably,  it  is  dear  that  by  their  law  this  is.  not  a  non-residency.     For, 
by  their  law,  if  the  parson  serve  his  cure,  and  be  inhabitant  among  his  parish- 
ioners for  hospitality  and  his  good  example  in  life,  though  he  does  not  reside 
in  the  parsonage-house,  yet  he  has  fulfilled  his  oath,  and  is  resident.    This, 
therefore,  is  the  construction  which  the  canonists  put  upon  the  words  "  super 
rectariam"  in  the  oaith;  and  if  the  statute  be  but  a  confirmation  of  the  canon 
law,  it  must  be  e:i^pounded  according  to  it.     But  the  real  doubt  is,  if  this  word 
**  benefice'*  in  the  statute  oi  %\  H.  6,  has  so  restrained  the  incumbent  at  this 
day,  that  it  is  not  now  sufficient  for  him  merely  to  be  inhabitant  within  his  pa- 
rish ;  but  that  he  must  also  reside  in  the  parsonage-house,  else  he  will  not  be 
resident  according  to  the  intent  of  the  statute.     And  I  think  that  it  is  a  suffi- 
cient residence  within  the  statute  if  he  reside  in  the  parsonage,  though  not  in 
the  paraonage-house.     As  to  the  authorities  that  have  been  cited  agrinst  me,  I 
answer  that  the  first  case  does  not  apply,  because  there  the  parson  resided  in 
another  parish.   In  the  second  case  there  was  no  judgment,  but  perhaps  a  sudden 
opinion,  which  might  be  altered.    And  as  to  QoodaWs  case,  in  6  Rep.  (1),  (with 
reverence  to  the  book),  I  know  that  no  judgment  was  eter  entered  up  in  that 
case;  so  that  the  present  case  coines  now  for  judgment  clearly,  and  without 
any  authority  the  one  way  or  the  other.     I  will  therefore  examine  the  statute 
of  21  H.  8,  and  thereupon  consider  the  preamble,  the  body,  and  the  proviso 
in  the  statute.     1st.  Taking  the  preamble  of  the  statute,  it  is  in  our  case  fully 
satisfied:  the  cure  is  served,  hospitality  kept,  and  example  in  living  given  by 
the  defendant's  dwelling  within  his  parish  among  his  parishioners:  and  it  is 
found  too  that  the  parsonage-house  is  in  good  repair,  so  that  there  is  no  mischief. 
,2dly.  Taking  the  body  of  the  statute,  that  is  not  infringed  in  our  case :  the  words 
are,  "  buiahBeiU  himielf  mljidlyy  i^c.^  and  make  his  residence  and  abiding  in 
•etny  other  places^  ^c."  which  shall  be  construed,  and  shall  imply  the  statute  to 
mean,  a  wilful  absence  from  his  cure  and  parish.  And  if  the  construction  is  to  be 
that  the  statute  means  residence  in  the  parsonage-house  only,  in  that  case,  if 
there  should  be  no  parsonage-house,  the  incumbent  might  be  non-resident; 
which  construction  would  give  great  liberty  to  non-residence;  for  there  are 
many  places  where  there  is  no  parsonage  or  vicarage-house.     But  I  conceive 
that  though  there  should  be  no  personage-house,  yet  the  incumbent  is  bound 
to  reside  upon  his  benefice,  if  he  can  have  any  other  convenient  house  within 
his  parish;  sq  that  the  word  '<  benefice"  in  tlie  body  of  the  statute  shall  not  be 
restrained  to  the  parsonage-house,     8dly.  The  last  proviso  in  the  statute  ex- 
plains that  the  statute  does  not  intend  to  confine  the  residence  to  the  parsonage- 
house  ;  for  it  gives  liberty  to  the  parson  to  take  in  farm  any  dwelling-house  in 
any  town  for  his  habitation ;  which,  according  to  my  construction,  must  mean, 
that  within  his  parish  any  person  may  elect  his  dwelling-house.     For  if  this 
were  to  be  construed  to  mean  a  parson  only  who  had  no  parsonage-house, 
then  the  proviso  would  have  been  particularly  penned,  namely,  that  any  parson, 
having  no  parsonage-house,  may  take  to  farm,  and  would  not  have  been  gene- 
ral, as  it  is.     I  will  also  esiamine  this  statute  by  other  Statutes.     I  will  take  the 
statute  of  Id  Eliz.  c.  20,  of  leases.     Which  statute  well  explains  what  construc- 
tion is  to  be  made  of  the  word  '*  benefice:"  for  by  this  statute  an  incumbent 
may  lease  his  benefice,  which  is  to  be  understood  of  the  whole,  as  well  the 
parsonage-house  as  the  rest;  but  such  lease  shall  remain  in  force  only  while  the 
Sessor  shall  be  resident,  and  serving  the  cure  without  absence  above  eighty  dayd. 
If  then  the  18  Elis.  intends  that  the  parson  may  lease  all  his  benefice,  namely, 

(I)  Ante,  vol.  1,  p.  138.  the 


V. 

JONES. 
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16194'  the  house,  glebei  «nd  iicfae6/&nd>lh«(t'yet  lie'inAy1)e  ferfdmtrkdoesnotre^ 
CANNING  ^  Btrain  residence  to  be  to  the  parioirage4iou0e ;  Tor  he  eaimot  reside  in  it  agaansc 
hie  own  lease;  and  therefore^  if  he  reside  io  any  other  house  within  his  ctve, 
the  statute  will'  b^  satisfied,  and  he'shall  be  said  to  be  resident.  I  will  men-^ 
tion  the  case  of  the  parson  of  Euston  iu  Suffolk,  upon  evidence  before  Lord 
CoK£  as  judge  of  assise ;  in  ^at  case  die  parson  had.  made  a  lease  of  hia  par- 
sonage-house to  one  Auekwood,  and  the  parson  resided  in  another  house  wi^* 
in  his  6ure,  and  would  have  afterwards  avoided  his  own  lease  under  the  statute 
of  13  £liz.  c.  20,  upon  the  ground  of  non-reeidency,  viz.  that  he  had  been  ab- 
sent by  the  space  of  eighty  days,  &c.  from  the  parsonage-house:  and  Lord 
Coke  overruled  it  upon  the  evidence,  and  held  that  it  was  not  a  non^^esideBce 
within  the  statute,  and  would  not  permit  a  special  verdict  in  the  case.  And 
if  the  statute  of  13  Eliz*  does  not  confine  residence  to  the  parsonage-house, 
which  statute  is  for  the  advantage  of  'the  parson,  and  to  the  disadvantage  of 
his  lessee;  this  statute  of  ^1  H.  8,  which  is  penal  upon  the^  parson,  shall  not 
be  construed  to  restrain  residence  to  the  parsonage-house^  and  to  tdce  the 
word  •"  benefice"  so  strictly;  for. penal  statutes  are  not  to  be  construed  stricthf, 
31  H.  8 ;  Dy«  ^.  In  the  last  place,  the  oath,  which  was  to.be  taken  by  every 
incumbent,  shall  not  be  construed,  to  restrain  residence  to  the  parsoiiage-hoaBe; 
for  the  oath  is  to  be  taken  upon  institution,  when  the  parson  has  nothing  to  do  ■ 
with  the  house,  for  before  induction  he  has  not  the  temporalties.  *  If  &ea  re- 
sid^ace  be  restraiiied  to  the  parsoniife-hcnise^  this  will  open  a  gap  to  non»-Tesi* 
deuce:  for  if  a  presentee  is  admitted  and  instituted,  and.  will  remain  ao  with- 
out  taking  induction,  so  that  he  has  nothing  to  do  with  the  house;  by  Ibis  eon-  * 
struction,  sueb  an  incumbent  might  be  non-resident.  .  There  is  no  judgment 
in  point,  and  tharefore  the  present  question  cornea  clearly  and  without  Hil  for 
the  judgment  of  the  Court*    .    * 

As  to  the  second  point,  the  case  stands  thus:— The  tnibrmation  isfavought 
for  non-residence  in  the  parish  of  St.  Andrews ;  and  it  is  found  that  the  defisnd* 
ant  resides  in  a  house  in  the  parish  of  All  Saints  (of  which  he  is  also  parson) 
on  his  own  land,  and  that  within  that  parish  upon  the  matter  there  is  no  parson- 
age-house; for  it  is  found  that  there  was  no  house  upon  that  benefice  when  he 
came  to  be  incumbent,  but  only  a  ruinous  barn;  and  it  is  also  found  that  his 
parsonage-house  in  tlie  parish  of  St.  Andrews  is  not  distant  quite  the  space  of 
an  acre  from  the  house  in  which  he  lives,  though  they  are  indifferent  parishes; 
and  that  the  defendant  keeps  this  parsonage-house  in  his  own  hands,  and  ap- 
plies it  to  his  own  use,  namely,  to  lay  corn  in,  and  to  lodge  servants,  though  his 
own  habitation  is  in  the  Other  house.  Surely,  this  cannot  be  said  to  be  any  non- 
residence  in  this  parsonage-house;  for  this  house  and  the  other  in  whioh  the 
defendant  himself  lives  are  now  as  one  house;  and  it  is  found  that  the  parson*^ 
agerhouse  is  well.repaired ;  and  by  the  use  of  that  house  with  the  other  the  d^ 
fendant's  habitation  is  enlarged,  and  made  more  convenient  for  hospitality. 
Nor  do  I  agree  to  the  position,  that  if  an  incumbent  has  two  benefices,  upon  one 
of  wluch  there  is  a  house,  and  upon  the  other  none,  that  he  is  bound  to  reside 
uppn  that  benefice  where  there  is  a  house ;  but  I  think  that  he  may,  if  he  (leases, 
reside  in  any  house  upon  the  other  benefice. 

.  HoBAKT,  C«  J.  advised  the  couns^  to  search  for  precedents;  but  he  said, 
that  it  would  be  difficultilo  match  the  case.  A^cwruatur. 

The  case  was  afterwards  argued  M.  1 8  Ja.  by  Bawiretfi  Seijeant,  fos  the  de* 
fendant.-^Thift  is  not  a  non*refidence  either  within  the  words  or  the  intetit  of 
the  statute^  It  is  not  within  the  words ;  for  there  is  not  one  word  of  a  paBKn- 
age-house  in  the  statute ;  and  it  would  have  been  an  easy  matter  for  the  maken 
of  the  statute  to  have  mentioned  the  pareooage-house,  and  to  have  appointed 
that  the  parson  should  be  resident  in  it,  if  they  had  meant  that  the  statute  should 
extend  to  it.  The  words  are,  that  he  shall  be  resident  at,  in,  or  upon  his  be- 
nefice; 60  that  we  must  examine  what  shall  be  said  to  be  his  "  benefice."  By 
our  kw  tlie  word  "  benefice"  contains  and  comprehends  within  it  the  church, 
the  glebe,  tlie  tithes,  the  spiritual  charge  and  function :  and  the  civilians  agree 
in  this  description  of  the  significadon  of.  the  word.  A  bishop  may  be-said  to 
have  abeoiefice,  and  that  sh^l  be  intended  of  hss  whole  diocese :  and  so  a  par- 
u  -  son 
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son  fa«8:B  Mitifice,  aiid  that  ift  fab  wkok  jiatMi^  Ilb«ll  oneiuiif  tiMttttiite 
had  Mid  in  this  case,  that  he  .shall :  be  resident  at,  in,  •  or  upon,  hia  paraooage : 
the  word  parsonage  could  not  have  been  construed  io  be  intended  of  the  parson- 
ag&-houae ;  for  parsonage  and  parsonage-house  are  notallone,  nor  are  they  con^ 
yerttble  .terms ; .  for  then  they  must^be  co*extensive.  There  is  as  great  a  differ- 
ence between  parsonage  and  parsonage-house  as  there  is  between  manor  and 
manor-house ;  and  if  there  be  lessee  for  life  of  a  manor^  and  the  lessee  have 
<Sovenanted  to  dwell  in  orupon  tlie  manor;  there,  if  he  reside  iu  any  house  with- 
in the  manor,  it  is  sufficient,  and  the  covenant  is  performed,  though  he  do  not  re- 
side in  the  manor-house.  This,  therefore,  is  not  a  non«residenee  within  the  words 
of  the  s^atnte.  Neithffl'  shall  it  be  said  to  be  a  non-residence  within  the  intent'of 
the-sfeatute.  It  has  been  objected,  that  the  exposition  which  has  been  made 
of  the  statute  is,  that  the  parson  must  reside  in  the  parsonage-house;  that  so  it 
was  reiolved  in  BiUUr*s  case  (1),  6  Rep.  and  that  this  shall  be  taken  by  equity  to 
be  within  the  statute*  I  answer,  that  in  Butler's  ca^  there  was  no  juogment 
given,  as  I  am  informed;  out  that  there  was  a  di^erence  of  opinion  in  it;  and 
diat  istlie  only  authority  against  me;  and  therefore,  notwithittanding  the  ex» 
position  there^  the  present  case  comes  clearly  and  without  foil  for  judgment. 
It;  has  beoL  ob^ted,  that  the  statute  extends  to,  and  ia  intended  for,  the  main- 
tenance of  the  houses  and  habitations  of  the  parsons,  &c.,  which  will  be  neg- 
lected if  the  parson  do  not  reside  in  the  parsonage-house.  I  answer,  that  we 
parsonage^house  may  well  be  maintained  in  his  absence,  and  though  he  himself 
ahoold  notveaide  in  it;  as  the  lessee  for  yeara,  or  for  life,  is  bound  by  law^to 
repair,  aisd  yet  thelaw  does  not  oblige  him  to  reside  in  the  house.  It  is  as  bad 
an  argument  er  consequence,  that  because  the  parsonage-house  must  be  repair- 
ed by  the  parson,  therefore  he  must  abide  in  it,  and  be  resident  in  it ;.  as  it  is 
to  say,  because  he  is  resident  in  the  parsonage-house,  therefore  it  is  maintain- 
ed by  him.  It  will  be  a  loi^  gradation  to'  bring  this  within  the  intent  of  the 
statute,  namely,  the  statute  intends  the  maintenance  of  the  house,  and  the  main- 
tenance of  the  house  intends  residence  in  it;  so  that  there  will  be  intendment 
upon  intendment  to  bring  this  within  the  statute.  And  if  the  parson  shall  be 
said  to  be  noh-resident,  if  he  do  not  reside  in  the  parsonage-house,  because  that 
shall  be  said  to  be  neglect  of  the  maintenance  of  the  house;  by  the  same 
reason,  then,  if  he  reside  m  the  parsonage-house,  and  do  not  maintain  and  re- 
pair it,  he  shall  be  said  to  be  non-resident.  And  the  parsonage-house^is 
not  the  principal  part  of  the  possessions  which  the  parson  ought  to  repair. 
But  the  serving  of  the  cure  is  the  principal  thing  aimed  at  by  the  statute,  and  to 
which  it  wished  to  bind  the  parson.  It  does  not  intend  to  make  any  provision 
for  the  temporal  possessions,  or  the  maintenance  of  the  houses,  for  the  law  had 
already  provided  for  that.  And  every  thing  which  the  statute  has  provided  for 
enforces  the  opinion,  that  it  aimed  only  at  a  provision  for  serving  the  cure.  If 
the  statute  had  intended,  to  bind  the  parson  to  reside  in  the  parsonage-house, 
it.  would  have  provided,  that  if  there  be  no  parsonage-house,  he  shall  not  be 
bound  to  residence.  But  it  will  be  said,  that  such  a  provision  would  have  been 
ncedkss;  fbr  the  law  would  make  that  exception  in  his  favour,  and  excuse  his 
residence  if  there  were  no  parsonage-chouse.  I  answer,  that  the  statute  haa 
pibrsded  fiir  tilings  qmte  as  unnecemary,  in  order  to  exf^inits  intent:  as,  that 
spiritual  persons  beyond  the  sea  in  the  king's  service  shall  not  by  that  stiitute' 
be  non-resident;  and  yet  unquestionably,  without  such  a  provision,  the  law 
would  have  excepted  such  persons.  So  of  the  proviso  in  the  S  1st  clause^ 
whadi  excepta  a  parson  out  of  the  clause  of  non-residence,  where  there  is  a  vi- 
car endowed ;  lor  though  the  statute  excuses  him  from  residence,  yet  it  shall 
nbt  be  construed  to  excuse  him  from  the  maintenance  and  repair  of  his  house, 
f«ir  he  will  be  still  ehargeaUe  for  dilapidation;  and  therefore  residence  and 
dwelling  shall  not  be  confined  to  the  parsonage-house.  Besides,  residence  by 
the  statute  is  exposed  to  absence;  and  absence  by  the  statute  must  be  absence 
from  the  core  uid  the  parish ;  ao  that  he  will  be  resident  within  the  statute,  if  he 
reside  in  any  part  of  the  parish.  And  subsequent  statutes  shew  that  this  statute 
had.no  eye  to  the  temporalties.  Thus  the  statutes  of  28  H.  8,  c.  13,  and  SS 
H.  $^  c.  2Sf  which  were  made  with  reference  to,  or  in  explanation  of,  the  statute 

(I)  Jnte,  VoL  1,  p.  138.  of 
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of  tl  H,  8,  thew^  that  the  visitiDg  and  ioBtructifiCi  of  hb  cure  and  charge 
Is  the  thing  provided  for  by  the  statate  of  21  H.  8.  Indeed  there  was  no  oc- 
casion for  that  statute  for  the  maintenance  of  the  houses;  lor  parsons  are 
punishable  at  coimnon  law  for  the  decay  of  those ;  4  E*  4.  they  are  deprivable 
for  it ;  but  there  was  no  punishment  for  neglect  of  the  cure,  nor  any  obli* 
gadon  to  the  serving  of  it,  but  the  obligation  of  conscience.  Besides,  after  the 
statute  of  21  H.  8,  the  parson  had  power  to  lease  the  parsonage^house  until 
the  statute  of  13  Eliz. :  and  if  he  had  power  to  lease,  he  could  not  be  bound  to 
be  resident  in  it.  Before  induction,  too,  the  parson  has  not  the  temporal  pos- 
sessions, nor  any  thing  in  them,  and  yet  by  institution  he  has  the  cureand  charge : 
but,  if  this  construction  be  admitted,  though  he  has  the  cure,  he  shall  not  be 
'  bound  to  residence  until  he  has  the  temporal  possessions.  It  has  been  agreed 
and  objected,  that  it  is  a  construction  from  the  intent  only  of  the  statute,  which 
makes  residence  in  the  parsonage-house  to  be  within  the  statute.  It  may  be 
well  answered,  that  a  penal  statute,  as  this  is,  shall  not  be  taken  by  equity.  PL 
Comm.  Partridge  and  Croker*s  case  is,  that  penal  statutes,  where  there  are  not 
words  to  warrant  it,  shall  not  be  taken  by  equity.  If  then  a  man  has  two  par- 
sonages, and  one  has  a  house  upon  it,  and  the  other  has  not;  he  shall  not  be 
bound  to  residence  upon  that  benefice  where  the  house  is,  for  his  election  shall 
not  be  taken  away  on  that  account  10  Rep.  Id8,  and  5  Rep.  f  1,  Laughier*$ 
case  prove  this. 

M.  17  Jac.  1619.  B.  It 
Linge  v.  Gmter.  [MSS.  Calth.]  1  Gwil.  37a 

Whfla  a  pro-  A  PROHIBITION  having  been  granted  upon  surmise  of  a  modus  ded- 
hibi^nude-  .€%.fj^f^^  pending  that  surmise  m  plea,  and  before  the  trial  of  it,  the  parson 
gatbnfofa'iRo^  libelled  for  tithes  in  kind  of  the  same  lands  for  another  year;  and  upon  an  affi- 
dut,  an  attach-   davit  being  made  thereof  an  attachment  was  granted.     For  it  was  a  contempt 


ment  wUl  be  of  court  to  proceed  in  the  Spiritual  Court  for  the  same  tithes,  before  the  prolu- 
Sr^^MtUut-  ^*^®"  ^**  ^^'  ^^  F.  N.  B.  71,  if  the  lord  distrain  for  rent  arrear  at  another 
ed  in  die^pi-  ^^^  ^^^"  ^^^  ^^'  which  the  first  distress  was  made,  pending  the  plea  of  hars  de 
ritual  Court  for  ^onfee;  the  tenant  shall  have  a  recaption,  because  the  lord's  title  is  to  be  tried ; 
tidief  which  and  upon  that  recaption  the  lord  shall  be  fined*  And  an  order  was  made,  with- 
have  tubM-        out  any  prohibition  being  granted,  to  stay  the  proceedings  in  the  Spiritual  Court 

M.  17Jac  1619.  B.R. 

Wooas  case.  [MSS.  Calth.]  1  Gwil.  872. 

A  foggettlon     A  PROHIBITION  bemg  granted  in  the  case  of  one  Wood«  upon  a  surmiae 
that  the  landsof  -^^  that  the  lands,  whereof  the  tithes  were  demanded,  lie  in  a  different 


which  tidiei  are  than  that  which  was  supposed  by  the  hbeU  Bridgeman  moved  for  a  conaulta^ 
f^^^^t^  ^  ^^^»  because  the  surmise  was  not  proved . within  six  months  according  to  the 
rishir^diat  d-  statttteof  ^&  S  Ed.  6.    But  a  consultation  was  refused;  for  this  bekig  a  sur* 


legedin  the  libel  mise  upon  which  a  prohibition  was  grantable  at  common  law,  and 

i^ed  not  be     a  surmise  upon  a  moduSf  nor  upon  a  prescription  to  be  discharged  ot*  the  pay<- 

S^nlh?^     ment  of  tithes,  need  not  be  so  proved. 

1620.  H.  17  Jac.  1620.  B.  H. 

"•-^  Johmm  V.  Bois.  [MSS.  Calth.]  1  Gwil.  37a 

A  particular  A  PROHIBITION  being  founded  upon  a  surmise,  that  a  great  liberty  within 
liberty  cannot  -^^the  county  of  Surrey  had  been  discharged  from  the  payment  of  titfaiea,  time 
F^ao^e  tn  nom  whereof,  &c.,  a  consultation  was  awarded:  for  a  prescription tn  non  deckmmdo 

is  against  common  right;  and  though  the  Weald  of  Sussex,  or  an  entire  ooua* 
try,  may  prescribe  m  non  dechnando^  yet  such  prescription  cannot  be  allowed  to 
a  particular  liberty,  of  what  extent  soever  it  may  be. 
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lew.. 

T.  SlJac.  1623.  fi.  IL  ;  ^^-^rv^*^ 

Gwyn  ▼.  Merryweatker.  [2  Roll.  Rep.  440*3 

0>RN  was  cut  down,  and  the  vicar  took  the  com,  alleging,  that  he  (the  vi*     Defiunation  of 
car)  was  entitled  to  the  tithes,  and  that  the  parson  had  no  right  to  them,  tfaepanon's  title 
The  paraon  sued  the  yicar  for  the  tithes  of  the  com,  and  also  for  this  jactita-  to  the  tithei  it 
lion  and  hoasting,  and  defamation  of  die  parson's  title  to  the  tithes.  Lee,  Chief  j^i^^^j^. 
Justice,  moved,  whether  the  vicar  could  he  sued  for  saying  that  he,  and  not  the  ^  court, 
parson,  had  tide  to  the  tidies.  Dodbehidge,  Justice : — ^If  one  defames  and  scan-     Titbei,  after 
daUses  the  title  of  the  parson  to  the  tithes,  though  he  cannot  he  punished  here,  they  are  set  out, 
hema}rintheSpiritualC:>urt.  And  Dobderidos,  Justice: — ^Tithes,  after  they  are  "^^^^J|^^ 
siet  out,  are  lay  chattels;  and  if  a  stranger  carries  them  away,  action  lies  not  in  ^^es^^em^^ 
the  Spiritual  Court,  hut  here ;  otherwise,  if  they  had  not  heen  severed  from  the  away,  action 
other  nine  parts.    Lee,  Chief  Justice,  agreed  to  this,  and  said,  if  a  stranger  Hei  inthetem- 
take  emhlements  hefore  the  severance  of  3ie  tithes,  the  parson  shall  sue  in  the  ^'f  ^'*cJ{°* 
Spiritual  Court  for  the  tithes  against  the  trespasser,  and  not  against  theierre  Ji^^court  " 
ienanif  for  the  former  had  them.  Le  e.  Chief  Justice,  and  Dodderidoe  : — Where     if  a  itrangw 
the  right  to  the  tithes  comes  in  question,  no  prohibition  is.grsmted,  and  therefore  take  emUe- 

no  prohibition  shi^  ao  in  this  case.  ™®'**"  ^^^S"^"*" 

^  ^  Teranceoftitfaef, 

the  panon  may  mc  him  &ff  the  tilhcain  the  Spiittaal  Coot.    When  the  rigfatto  Ae  tHbei  It  hi  quetthm,  no  pib- 
hibilion  it  granted. 

T.  3  Car.  1627.  Scacc.  j^^^ 

Norton  v.  Clarke.  [MSS.  CalthJ  1  Gwil.  428.  ^— y-^ 

A   WRIT  of  error  was  brought  in  the  Exchequer  Chamber  for  the  reversal  of     Titheof  woad 
-^^  a  judgment  for  Clarke  in  an  action  by  him  against  Norton  upon  the  statute  >• »  prcdialtithe. 
of «  &SE.  6.    The  first  error  assigned  was,  that  there  was  no  averment  J^^on^a 
that  the  tithes  in  question  had  been  paid  by  the  space  of  forty  years,  ac-  ueon2B.6,far 
cording  to  the  words  of  the  statute,  which  require  tliat  **  every  of  the  king's  not  setting  out  a 
subjects  shall  from  henceforth  tmly  and  jusdy  without  fraud  or  guile  divide,  set  predial  imaU 
out,  yield,  and  pay,  all  manner  of  their  predial  tithes  in  their  pmper  kind  as  ^^^ 
tfaey  rise  and  happen,  in  such  manner  and  form  as  hath  been  of  right  yielded  ' 

and  paid  within  40  years  nest  before  the  makii^g  of  this  act,  or  of  right  or  ens** 
torn  ought  to  have  been  paid;"  and  if  they  were  not  paid,  or  of  right  ought  not 
to  have  been  pud  widiin  forty  years  next  before  the  making  of  the  statute,  then 
an  action  upon  the  statute  will  not  lie. 

The  aeeottd  error  assigned  was,  that  an  action  of  debt  upon  the  statute 
woold  not  lie  for  tithes  of  woad,  because  woad,  according  to  Speed,  in  his 
Chronicle,  is  bat  an  herb,  and  so  in  the  nature  of  a  small  tithe,  for  which  an  ac- 
tion of  debt4ipon  the  statute  will  not  lie.  For  an  action  of  debt  will  not  lie  for 
tithes  of  onions,  radishes,  &c,  though  they  grow  in  a  field;  for  they  are  small 
tithes.  In  M.  1 8  Ja.  in  the  case  of  Payne  and  Nicholson^  it  was  adjudged,  that 
an  action  of  debt  would  not  lie  for  the  tithes  of  wool  and  lamb.  And  Sir  Tko- 
mat  Crcfte^  the  King's  Seijeant,  said  that  tithes  are  great  or  small  secundum  quid. 
For  in  some  places  those  tithes  may  be  said  to  be  great  tithes,  which  in  othet 
places  are  small  tithes.  Where  the  tithe  of  a  thing  is  magmu  ecclesue  proven' 
tuSf  there,  it  shall  be  reckoned  among  the  great  tithes:  but,  where  it  \a parvus 
ecelesuB  provenius^  it  shall  be  a  smidl  tithe.  And  therefore  in  France  the 
tithe  of  grap^  is  reputed  among  the  great  tithes,  because  it  is  mammus  eccle* 
eiee  prooentue ;  whereas  in  England  the  tithe  of  grapes  is  reckoned  among  the 
•mall  tithes,  because  it  is  parvus  ecclesia  proventus*  And  in  the  case  at  bar,  be- 
eause  woad  is  not  a  thing  frequently  or  generally  sown,  it  cannot  be  said  to 
be  magnus  ptoventus  ecclesue^  and  therefore  is  to  be  ranked  among  the  small 
tithes.  Upon  a  special  verdict  in  one  TyndalPs  case(l)  in  C.  B.  it  was  adjudged,' 
that  the  tithe  of  woad  is  a  small  tithe,  and  that  it  belongs  to  the  vicar.  And 
some  tithes  which  ratlcme  speciei  may  be  predial  tithes,  and  not  small  tithes, 

yet 

-(1)  Ud0U  ▼.  Tindma,  Ante,  p.  399. 
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jret  ratUme  loci  may  be  snuin  tithes..  For  which  reason  {f  peas  or  stidi  sort 
of  gprain  be  sown  in  a  garden)  the  tithes  of  them  may  ratione  loci  be  small 
tithes ;  v/hereas.  If  they  were  sown  in  ft 'field,  they  would  be  said  and  reputed 
to  be  among  the' great  tithes,  as  being  predial  tithes. 
'  Binge,  Serjeant,  e  contra:  He  contended,  first,  that  notwithstanding  woafd 
was  not  a  thing  known  at  the  time  of  the  making  of  the  statute,  yet  tithes  ought 
to  be  paid  of  it,  if  it  be  in  its  nature  fitheable:  for  if  it  had  been- sown  at  that 
time,  tithes  must  have  been  paid  for  it;  and  therefore,  it  being  sown  at  this 
day,  tithes  shall  be  paid  of  it.  Saffiron  was  not  a  thing  commonly  known  at 
the  time  of  the  making  of  the  statute;  yet  because  it  was  in  its  nature  titheable, 
tithes  without  denial  are  paid  of  it  at  this  day ;  and  so,  by  consequence,  the 
count  is  good  enough  without  any  averment.  Quodjmt  concessum per  curiam; 
for  if  titheb  of  right  ought  to  have  been  paid  for  a  thing,  if  it  had  been  in  being 
at  the  time  of  msJcing  the  statute,  tithes  shall  be  paid  of  it  at  this  day. 

In  the  next  place,  he  conceived,  that  the  tithes  of  woad  are  predial  tithes, 
because  it  is  a  plant  or  herb  which  arises  exprcedio  and  out  of  the  soil;  and  he 
found  by  Kebufius,  in  his  8th  question  de  decimis^  that  it  is  taken  as  a  general 
rule  quod  qtudquid  oritur  exprcedio^  decimce  ejusdem  sunt  prcediales;  and  of  these 
predial  things  there  Bxefructus  natrlralei,  which  grow  naturally  without  the  in* 
dustry  or  labour  of  man,  as  grass,  fruit,  herbs,  &c.,  Wk^fiuctus  artifunaks  vel 
industrialetf  to  the  growth  of  which  the  industry  and  labour  of  man  are  requi- 
site', as  com,  wood,  hemp,  flax,  &c.  And  the  tithes  of  each  of  these  are  c^ed 
decimce  provenientes  et  decinus  fixce,  because  they  arise  exfrudihus  sHrpis  m 
terrdfixdB.  And  there  are  also  tithes  of  a  mixed  nature,  which  are  called  dednue 
renovantee  super  terram;  as  the  tithes  of  wool,  lamb,  calves,  &c.,  for  they  re- 
ceive their  aliment  and  nutriment  from  the  earth  and  the  fruits  of  it,  though  the 
things  whereof  the  tithes  are  demanded  do  not  proceed  from  the  earth.  And 
of  these  predial  and  mixed  tithes,  the  tithes  shall  be  said  to  be  great  or  small  rs- 
tione  temporis  et  ratione  loci;  for  prescription  and  the  usage  of  the  place  may 
make  those  tithes  to  be  great  tithes,  which  had  otherwise  been  small  thhes^ 
There-  are  also  personal  tithes,  which  are  tithes  proceeding  froih  the  labour  and 
industry  of  a  man,  as  the  tithes  of  the  fees  of  a  lawyer,  physician,  attorney^  &&» 
or  of  a  man's  sidary.  These  tithes  follow  the  person,  and  are  neither  dedaujt 
exeuntes  deierrd^  nor  decimce  renovantes  super  terram.  The  tithes  offish 
in  a  river  are  said  to  be  personal  tithes,  because  nmtant  locum  firom  one  place  to 
another,  and  are  not  circumscribed  to  any  place'certain:  but  the  tithes  of  fish  in 
a  pond  are  predial,  for  they  are  circumscribed  in  a  place  certain,  et  nan  possuni 
mutare  locum.  And  there  is  a  difi^ence  in  many  respects  between  predial* 
mixed,  and  personal  tilhes;  for  predial  and  mixed  tithes  are  to  be  paid,  whether 
the  possessk>n  of  the  things,  whereof  the  tithes  are  demanded,  be  just  or  un- 
just; but  personal  tithes  are  not  to  be  paid  \mtper  justnmpossessofrem:  and 
therefore  tithes  are  not  to  be  paid  of  a  harlot's  hire,  or  of  gains  made  by  rob* 
•bery,  or  other  illegal  courses :  for  such  is  turpe  lucrum^  wlndiis  baleful  to  God 
and  man.  Predial  and  mixed  tithes  are  to  be  paid  mu  deduetione  expeiuamm; 
whereas  personal  tithes  are  to  be  paid  deductis  expensis.  There  cannot  be  a 
prescription  innon  decimando  concermng  predial  and  mixed  tithes,  unlesa  it  be 
a  prescription  by  an  indre  country ;  but  there  may  be  a  preseription  in  man  de- 
cimando oooceming  personal  tithes.  And  debt  upon  the  statute  of  2  &  5  Ed. 
6,  wiU  not  lie  for  not  setting  out  personal  tithesi  asttwiH  for  the  oon^yroenl 
of  predial  tithes,  and  of  tithes  of  woad,  whieb  are  piedial.    . 

Waltsh,  Huttok,  and  HAavaz,  Jusdne%  were  of  opinion,  that  the  tithes  of 
woad  are  predial  tithes. 

The  e^se  was  argued  again  in  the  foUpwing  term^  and  it  was  agreed,  1st. 
that  no  titbes  ace  t£hes.  within  ilbe  statute  of  2  &  S*  B.6,  ibvtheaubtraction  of 
which  an  action  upon  that^statote  will  lie,  but  prediai  tithes.  ^.  It  was  agreed 
that  the  tithes.of  woad  are  .predial  tidiesi  nam  otiuntur  ex  prcedio;  and  there- 
fore they  cannot  be  other-  than  predial  tithes,  according  to  Doctor  and  Student, 
i69.  And  E.  1  Jac.  Rot.  1 119,-  Cooke  and  Southby*s  case,  in  C.  B.,  it  was  re- 
solved, that  tithes  of  apple-trees  are  predial  tithes,  and  that  debt  upon  the  sta- 
tute of  2  &  3JB.  6,  lies  for  the  subtraction  of  them.     3.  There  was  a  di&rence 

of 


Qf  opouoo,  wked)^  aa^etioD  of  debt  upon  tta  stMHe  of  li  &  $  E;  6,  would  He  «  li^jer. 

for  not  setting  oat  sKch  predial  tithea  afl  are  in  tfaeir  nalure  araali  tithes.    And  mortoh 

the  betier  opinion  of  the  justices  and  barona  was,  that  an  action  wouU  well  lie.  ^' . 

However,  as  Hutton,  Hartet,  and  Walubb,  seemed  to  be  of  a  contrary  opinion,  ^^^RKit.    ^ 

it  was  adjourned  for  that  point*  *  ^*'. 

M.  8  Car.  1682.  B.  R. 

>  • 

Thomas  Aiden  y.  ToikilU  in  an  action  of  debt  upon  the  stat.  2  Ed.  &        16lf. 

[Calth.Rep.(l)MSS.Hargr.l  2Gwil.436.  ^--y-^ 

THE  plaintiff  declares  that  20  Jul.  5  Car.  he  was,  and  yet  is,  rector  of  the    i.  Whether  an 
parish  church  of  Exminster,  and  that  4  Oct.  4  Car.  the  defendant  was,  and  appropriatioa 
yet  is  seised  of  one  messuage  and  SOO  acres  of  land  in  Exminster  in  fee;  of  which  ^^^^  ^^  ^-  ^*  ^^ 
300  acres  of  land,  time  out  of  mind,  the  tithes  of  grain,  growing  thereupon,  were  faromoration 
payable  unto  the  rector  of  tlie  church  aforesaid,  or  his  fanner  or  deputy,  when  be  good. 
they  were  sown :  the  defendant  being  seised  of  the  messuage  and  300  acres  of     2.  Whether 
land  in  form  aforesaid,  10  May,  5  Car.  did  sow  130  acres  of  thetn  with  grain,  f^'P^^P"!**^** 
via.  30  acres  with  wheat,  30  acres  with  rye,  30  acres  with  barley,  30  acres  with  ^J^Jj^ent  of  • 
oats,  and  10  acres  with  beans  and  peas;  which  130  acres,  so  sown  within  the  vicar  "be  good. 
space  of  40  years  last  past  did  use,  and  ought  to  pay  tithes  of  com  unto  the  rec* 
tor  of  the  dburch  aforesaid,  his  £urmer  or  deputy :  the  defendant,  bong  the 
subject  of  the  king,  and  knowing  the  tenth  part  of  the  several  grains  to  belong 
unto  the  plaintiff,  on  the  last  day  of  Sept.  5  Car.  at  Exminster  afor^aid,  the 
aforesaid  several  tithes  of  grain,  to  the  vidua  of  30/.  growing  upon  the  said  130 
acres  of  land,  did-  not  divide  or  sever  from  the  nine  parts,  nor  did  otherwise 
agree  with  the  plaintiff,  being  rector  of  the  church  aforesaid:  .but  the  defendant^ 
facing  a  subject  of  the  king,  on  the  last  day  of  Sept.  5  Car.  the  tithes  aforesaid 
of  the  said  1^0  acres  in  form  aforesaid  sown,  did  take  and  carry  away  against 
tiie  form  of  the  statute ;  by  which  action  (hath  accrued)  unto  the  plaintiff  to  re* 
quire  of  4he  defendant  90/.  for  the  treble  value  of  the  tithes  aforesaid,  according 
to  the  form  of  the  statute  so  made  and  provided;  and  the  defendant  hath  not 
paid  him  the  said  90/.  (although  thereunto  required).    To  the  damage  of  20/« 

The  defendant  pleadeth  non  debet. 
:  The  jury  find,  as  to  the  taking  and  carrying  away  of  the  several  tithes  grow- 
ing in  and  upon  100  acres,  that  H.  8.  was  seised  of  the  rectory  appropriate  of 
Crediton  in  the  diocese  of  Exeter  in  the  county  of  Devon,  in  fee,  and  of  tlie  ad- 
vowsoa  of  the  parish  church  of  Exminster  in  the  same  county  of  Devon,  in  the 
same  diocese  as  of  fee  and  right,  in  right  of  his  crown  of  England:  and  that 
the  church  of  Exminster  then,  and  time  out  of  mind,  vras  a  church  presen- 
tative^  and  that  the  church  of  Exminster  was  fuU  of  the  person  of  John  Hickes, 
clerk,  then  incumbent  of  the  same  church;  and  that  J<^n  Hickes  and  all  his 
predecessors,  rectors  of  the  san^e  church,  time  out  of  mind,  had  cure  of  souls 
within  the  said  parish  of  Exminster:  the  i^urch  became  void  by  the  death  of 
John  Hickes,  H.  3.  presented  one  William  Leviston  to  the  same  church,  beins 
void,  who  was  admitted,  instituted,  and  inducted:  H.  8  died  seised  of  the  said 
advowBon,  and  the  same  descended  unto  E.  0 :  that  the  king  under  his  great  seal 
made  certain  letters  patent,  (2  Apr.  1  E.  6)  unto  Gilbert  Gale,  John  Bodley, 
Robert  Trobridge,  Robert  Davys,  John  Holcombe,  WilHam  Shilpton,  Thomas 
Harris,  John  Welle,  John  Helyer,  James  Mortimer,  William  Atwell,  and  Wil- 
liam Moxley,  being  laymen,  to  be  governors  of  the  hereditaments  and  goods  of 
the  church  of  Crediton,  otherwise  called  Kirton,  in  the  county  of  ^Devon;  the 
tenor  whereof  foUoweth:  •  -     i 

.  **  Edwaedos  sextus,  &c.  Sciatis,  quod  no6,tam  ad  divini  cultiis  augmentum, 
*'  ac  bonorum,  cataUorum  et  heereditamentorum  ecdesiae  parochiaHs  de  Cre- 
diton, &o.  meliorem  pveservalioneiki  et  gubernationem,  et  ad  puerornm 
eruditionem,  quam  pro  aliis  causis  et  considerationibus,  nosad  quosdam  sub- 
<•  ditos  nostros  inhabitantes  ejusdem  parochiae  de  Crediton  pro  universo  com- 
modo  et  communi  utilitate  omnium  et  singulorum  inhabitantium  ejusdem 
parochiae  inoorporand'  et  (in)  unum  corpus  erigend'  specialiter  movent'  et  insti- 

*  .■!../.  ga&t 

(1)  For  an  account  of  Sir  H.  Calthorpe,  See  2  GwilL  498.*  -^^ 
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^'  gatiify  ToSumuB  et  ex  certft  seiendA  et  mero  mota  nibitris,  pro  nobif,  hxredi- 
**  bus  et  successoribiu  noBtrit  per  pmsentes  ooncedimus  dictb  hihabitandbiis 

V  parochiae  prsBdictsD  quod  de  csBtero  in  perpetuum  aint  infira  eandem  parochi- 
'*  am  de  inhabitantibua  ejusdem  eccleaiee  pro  tempore,  existent*  duodecim  gu- 
**  bematores  hsreditamentorum  et  bonorum  ecdeaiee  de  Crediton.  Quorum 
*'  quidem  gubematorum  tres  esse  volnmus  semper  ex  parte  villatae  seu  hamlet- 
**  tee  de  Sampford ;  et  quod  idem  gubematores  in  re  facto  et  nomine  in  poste- 
**  rum  sint  unum  corpus  de  se  in  perpetuum  per  nomen  duodecim  gubemato- 
**  rum  hsereditamentorum  et  bonorum  ecdesise  de  Crediton  alias  Kirton  in  die- 
"  to  comitatu  Devon  incorporat'  et  erect',  ac  ipsos  duodecim  gubematores  has- 
**  reditamentorum  et  bonorum  ecclesise  de  Crediton  alias  Kirton  per  prsesen- 
**  tes  incorporamus  ac  unum  corpus  corporatum  per  idem  nomen  in  perpetuum 
**  duraturum  realiter  et  ad  plenum  creamus,  erigimus,  ordinamus,  facimus,  et 
'^  constituimusper  prsesentes" — ^to  have  a  perpetualsuccession — persona  able  and 
capable  to  purchase — to  have  a  common  seal — ^to  sue  and  to  be  sued  by  that 
name.  And  the  king  doth  institute  the  aforesaid  persons  to  be  the  twelve  pre^ 
sent  governors,  and  if  any  of  th^n  die  or  depart  out  of  the  parish  of  Credi- 
ton with  their  families,  to  choose  any  other  of  the  same  inhabitants  in  his  or  their 
place  witliin  one  month  after,  so  that  three  of  them  shall  dwavs  be  of  the  town 
of  Saunpford*  And  he  doth  found  a  grammar-school  in  die  parish  of  Crediton,  of 
one  master,  and  that  it  be  odled  the  King*s  New  Grammaivsehoi^  of  Crediton, 
and  that  the  same  master  be  chosen  by  the  twelve  governors  from  time  to  time 
after  the  church  of  Exminster  shall  become  void:  and  that  the  master  and  his 
successors  have  perpetual  succession,  and  be  able  to  purchase  of  the  goveinors  m 
bouse  for  his  abode  and  a  rent  of  1 0/.  with  a  clause  of  distress :  and  if  die  master 
be  absent  by  a  month,  then  the  governors  to  choose  another.  A  grant  mito  the 
twelve  governors  of  the  parish  church  of  Crediton  and  church»yud  and  site  of 
the  college  of  Crediton — "  ac  advocationem  et  jus  patronatAs  rectories  ecele- 
<«  sias  parochialis^de  Exminster  in  dicto  comitatu  Devon,  necnon  eandem  vicari- 
**  amecdesiae  parochialis  de  Crediton,  et  dictam  rectoriametecdesiam  de  £x- 
**  minster  ac  omnia  et  sipgula  maneria,  &c.  glebas,  &c«  pensiones,  pordones,  de« 
^*  cimas,  fructus,  obladones,  ae  alia  jura  proficua,  commoditatea,.  sftjasBehimen-^ 
^*  ta  quaecunque  eidem  vicariae  ecdesias  parochialis  de  Crediton  aut  jdicni  vi- 
**  cario  inde^  ac  dictae  rectcniae  et  eedesiae  de  Exminster,  seu  alicui  reetori  inde, 
**  seu  eorum  alicui  quoqno  modo  spectant'  et  pertinent"'  To  hold  as  of  oar 
manor  of  Exminster,  in  the  county  of  Devon,  by  fealty  only  for  all  aervioes^ 
notwithstanding  the  statute  of  Mortmain,  and  die  statute  of  the  grant  of  First 
Fruits,  and  any  other  statute  whatsoever* — **  Et  cum  Willielmus  Leviston  de-^ 
'^  ricus  modo  sit  rector,  incumbens,  et  canonicua  possessor  ecclesiae  parochia- 
**  lis  de  Exmmster  praedict',  eandemque  ecdesiamcum  sub  juribus  et  perdneiH 
*'  dis  universis  pacified  possideat  in  praesend,  Sciads,  quod  nos  de  gnfii  nos- 
"  tr&  special!  ac  ex  cert4  scientid  et  mero  motu  nostris,  necnon  authoritate  nos- 
**  trft  regis  supremfi  et  ecdesiasdcft,  qua  fungimuTi  pro  nobb,  haeredibos  et  snor 
**  cessoribus  nostris  appsopriamus,  unimns,  annectmius,  et  consolidamus  pras- 
'*  fatis  duodedm  gubematoribus  et  successoribus  suis  in  perpetuum  prcedic* 
**  tam  rectoriam  et  ecdesiam  de  Exminster  cum  suis  juribus  et  pertinentiis 
"  universis;  ipsamque  rectoriam  et  ecdesiam  cum  suis  juribus  et  perdnendb 
"  universis  eisdem  duodedm  gubematoribus  et  sucoesimribus  suis  in  proprios 
**  usus  sues  pro  perpetuo  possidend'  dotiamus  et  oonce^mus  per  praesen- 
**  tes,  jure  prafidicd  rectofis  modemi  inde  durante  tempore  incumbentiae  su«  in 
*'  dldem  eidem  reotori  tantummodo  salvo  et  reservato.  Et  nlterius  volitaraa, 
<*  ac  authoritate  nostrft  prasdictft  necnon  ex  eertH  scientift  et  mef o  motu  nostris 
*'  pnedictis  dcdimus»  et  coneessiiiius,  ac  per  prasienteti  damns  et  conccdimus, 
*<  prae£uie  duodecim  giibecnatoribus  haer^tiimeniorum  e«  bonoram  eedesis 
''  de  Crediton  in  co)aAitatU'{)s"7«n,et  swecessoribus  suis,  licendam,  fiurultatem, 

V  et  pleiuun  potlestatem,  qudd  ipsi  immediate  poslquam  reetona  et  ecclesia  d^ 
**  Exminster  .prasdict'  per  m^temi  resignadonerii,  sea  deprii^adonem  died  mo- 
**  do  rectoris  et  incumbentis  inde,  aut  aliquo  alio  modo  vacaverit  seu  vacare 
*'  eontigerit,  eaodcmseetoriani  et  eeolesiai»  de  Extmnster  presdictft  ac  omnia 

•  messuagia, 
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?*  ihe88iMigia,&c.  glebasf  decimasy  oblationesy  obventionesy  penskmes*  portiones,  IQia, 
**  fructus,  libertateSy  et  alia  httreditamenta,  emolumentay  commoditatesy  et 
**  proficoa  quaecimque  eidem  ecdesis  et  rectoriae  de  Exminster  seu  eonim  aU 
**  teri  quovis  modo  spectantia  sive  pertineDtia  ad  eorum  libitum  et  beneplaci- 
tum  aibi  praefatia  gubernatoribus  et  successoribus  suis  appropriate  possintet 
valeant  in  perpetu^m:  et  quod  iidem  gubematores  et  successores  sui  easdem 
**  ecdesiam  et  rectoriam  ac  praedicta  messuagia,  &c.  glebas,  &c.  in  suos  proprios 
**  U8U8  habere,  tenere,  gaudere»  et  eonvertere  valeant  et  possint  eis  et  succes- 
*'  soribos  suis;  et  hoc  absque  aliqua  prsesentatione,  inductione,  sive  admissione 
*^  alicujus  incumbentis  aut  aliquorum  incumbentium  ad  dictam  ecclestam  et 
**  rectoriam  de  Exminster  praedict'  seu  eorum  alteram  in  posterum  fiend'  et  abs- 
**  que  impetitione,  molestatione^  seu  impedimento  nostri,  bseredum  et  succes- 
*'  sorum  nostrorum,  aut  aliquorum  archiepiscoporum  et  episcoporum  vie'  es- 
**  ch&et'  justic'  commissionariorumy  aut  aliorum  offiqariorum  seu  ministrorum 
**  nostrorum  hseredum  vel  successorum  nostrorum  quorumcunque;  et  absque 
"  compoto,  primitiis  vel  decimis,  aut  aliquo  alio  proind^  nobis,  haeredibu9  vel 
<<  successoribus  nostris,  quoquo  modo  reddendo,  solvendo,  vel  faciendo ;  statuto 
*'  de  terns  et  tenementis  ad  manum  mortuam  non  ponendo,  aut  statuto  de 
*'  concessione  primitiarum  et  dedmarum  nobis,  hseredibus  et  successoribus  nos- 
*'  tris  de  beneficiis,  digoitatibus,  et  promotionibus  spiritualibus  et  ecdesiasticis 
**  edito  et  proviso,  atut  aliquo  alio  statuto,  actu,  ordinatione,  provisione,  restric- 
**  tione,  vel  lege,  ecdesiastica  seu  temporali,  in  contrarium  antehac  fact'  edit', 
**  ordinat'  seu  provia',  aut  aliqu4  alia  re, causft,  vd materia  qu^cunquein  aliquo 
**  non  obstante;  et  absque  aliquo  brevi  de  ad  quod  damnum,  sive  aliquo  alio 
*'  brevi^  pmcepto,  seu  mandato  nostri,  hseredum  et  successorum  nostrorum, 
**  prsemissis,  seu  aliquo  prsemissorum  quoquo  modo  prosequend'  ifnpetrand' 
**  vel  fiend'  et  absque  aliquft  inquisitione  inde  capiend'  et  in  canoeUariam  nos^ 
^  tram  retornand'.  Et  ulterius  sciatis,  quod  nos,  authoritate  prsedicta,  pro  no* 
**  bis,  haeredibus  et  successoribus  nostris,  concedimus  ac  licentiam  damns,  quod 
**  bene  Ucebit  praefatis  duodedm  gubernatoribus  et  successoribus  suis,  postquam 
**  dicta  rectoria  et  ecdesia  de  Exminster  praedict'  primd  et  proximd  vacaverit. 
**  et  ad  manus  et  possessionem  suam  devenerit,  praesentare  unum  clericum  har 
^'  bilem  et  idoneum  loci  ordinario  et  diocesano  fore  vicarium  dictae  ecclesiae  de 
Crediton ;  et  ita  de  tempore  in  tempus  quoties  eadem  ecdesia  de  vicario  ibidem 
vacarecontigerit." — And  he  made  a  perpetual  body,  and  to  have  the  charge 
of  souls  in  the  parish  of  Crediton ;  and  after  the  church  of  Exminster  be- 
came void,  the  governors  to  provide  a  house  for  the  vicar,  and  the  governors  to 
distribute  reasonable  sums  amongst  the  poor  parishioners  of  Crediton  to  be 
app<mited  by  the  bishop  of  the  cUooese,  and  to  assign  a  rent  of  20L  for  the 
maintenance  of  the  vicar  and  his  successors. — **  Sciatis  ulterius,  quod  nos,  de 
'*  uberiori  gratii  nostri,  ac  ex  certft  scientii  et  mero  motu  nostris,  necnon  auc- 
**  toritate  nostri  supremi  et  ecdesiastici  praedicta,  quA  fungimur,  pro  nobis, 
*'  baeredibiis  et  successoribus  nostris,  per  praesentes  concedimus  ac  licentiam 
'<  damns,  quod  quamprimum  dicta  ecdesia  et  rectoria  de  Exminster  vacare 
**  contigeri^  aut  quamprimum  possessorem  ejusdem  ecclesiae  et  rectoriae  dicti 
**  duodecim  gubematores  aut  successores  sui  adepti  fuerint,  &c.  unum  clericum 
**  habilem  et Mencium  loci  iUius  ordinario  ad  eandem  ecdesiam  sic  vacant'  nomi  • 
**  nabunt  et  praesentabunt,  ^t  ita  de  tempore  in  tempus  in^perpetuum  quoties  ea- 
**  dem  de  vicario  vacareoontigerit.  Qui  quidem  dericus  sic  nominatus  et  prae- 
**  nentatus^  ac  per  dictum  ordinarium  lod  illius  eanonice  institutus  et  inductus, 
**  nomiaabitur  et  erit  perpetuus  vioarius  ejusdem  ecdesiae  de  Exminster." — 
He  made  a  perpetual  vicar  a  body  corporate  und  to  have  perpetual  succession 
and  the  charge  of  souls  witbiia  the  parish  of  Exmiasliir^---The  governors  to  pro- 
vide a  house  £i>r  him^  and  tq  dietrilmte'iUB9ng»t  the  poor  paciahioBera  theve  a  rea- 
sonable sum,  and  to  pay  him  12L  by  the  year,  and  power  given  to  the  gover- 
nors to  giant  iZL  by  iheryear,  andahouae  u9to  the  vicar  of  Exminster  and 
his  succesaoM ■  adigehaigeaf  the. vicBia of  Crediton  and  Exminster  of  thefirst 
finiiti^-*  .  '       ,       ■     »  •  •    ,1       "  •.    .  : 

Edward  the  Sixth  died,  Queen  Mary  being  his  sister  aad  heir:  Queen  Manr 
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1 6dS.        died.  Queen  Elizabeth  being ber  mte^ nn&heHrv  e^-theliat'dag^ A^i^qfa^, 
ALDEN         1583,  William  Levistoii,  tbe  rector  of  the  chvmh<>fBmmmS»^iii(^,^fi9^gp-' 
vernors  entered  into  the  rectory ;  on  the  SOth'OPf  October,  1M3«  Ae  governi^ 
presented  one  William  Randall  to  the  Tieai^  of  BmiiMter»  unto  tb^Bwhop 
of  Exeter,  who  was  admitted,  instifnted,   and  indoeCMl:   Wittaoi«£a»d;|ll9 
until  1st  June,  16^5»  had  a  mansion-house  by  the  appointment  of  ^l^ft-govcHOi* 
ors,  and  after  the  1st  June  he  had  a  house  by  vivtae  of  a  gift  iiMlde  by  the  go- 
vernors under  their  common  seal,  and  bad  also  a  penaioaof  IZL  by  tbe  year, 
granted  unto  him  and  his  successors:  on  the  lOtfa  oi  Febniavy,-  4  Cw«,  Wil* 
liam  Randall  died:  and  the  jury  (htd  that  tb«re  wat  nptanyodier  endownwnt 
until  the  1st  of  June,  16^5:  Queen  EliaHbeth  ^ied, . Kfaig  Jiunea  beii^^^er 
cousin  and  heir:  Valentine,  late  Bishop  of  Exeter,  chosen lo  tbe-biahMi^Bg^ 
of  Exeter — on  the  29t)i  December,'  19'JaM  a  gMCJii<  coinmefidbfa  IM»^  the 
Bishop  of  Exeter,  who  was  afterwards  eoftsecrated:  onisiki^ijff  Hii  itUf 
the  ki^ig  presented  the  Bishop  of  Exeter  unto  tbe  rectory  of  E^unasterf  jsho 
was  instituted  by  the  Archbishop  of  Gaiit«i%UTy,  and  indoeted  by  WiUiam 
Randall,  clerk,  by  the  commandment  of  the  ai^cfabishop:  the  vahie  of  ihe^- 
nefice  is  SSL:  King  James  died.  King  Charles  being-  hie  soft  and  ]ieir:^^th 
June,  2  Carl,  Valentine,  Bishop  of  Exeter  di^i  '7tlft  June,  »fi«r*v  King  Charles 
presented  one  William  Morden  to  thie  d)urcl^of'ExMfiDiter,*who  waa^oitcted, 
instituted,  and  inducted:  10th  March,  4  Gar.,  WilUaa  Morden  rliiid  nrenfj  nf 
the  rectory  prout  lex  postulat:  16th  Maivi),  4C«r.,' WdftnunRandaM  died: 
tfoseph  Hall  elected  Bishop  of  Exeter:  the  goTefnora^pfesenfled  one^  WiUaam 
Randall  unto  the  vicarage  of  Extrfinster,  under  theifoowmen  seal  t  fl4thMaprh; 
4  Car.,  the  king  presented  Thomas  Alden  unto -the  reetery  of^xaMae^tHji^o 
was  admitted,,  instituted,  and  induct^;  the  presentation  >ie  by  4apee«ifriay 
other  title,  be  the  church  void  :'10th  May;  6  Car.,  thedeiendaBa  Henxj  TothiU, 
sowed  twenty-one  acres  ofty^t  four  acres  of  barley,  twenty'4wO'.aowi  ofi'bw^s 
and  peas,  and  did  not  set  forth  the  tehth  part  fronvtfae  nifee^rtSf  nor  aif^ 
with  the  plaintiff,  but  on  the  last  day  of  September,  d-€iar;,  took  aqfi  fnfljjpd 
them  away  against  the  form  of  the  statute ;  and  'that  *4ie  tenth  part-e^  Mlk^n 
and  carried  away  by  the  defendant,  was  worth  8/.,  tbe  treble  ftine  vbem^is 
241.    And  if,  upon  the  whole  matter,  die  oourt^ehall' think-that  the  defe<idpnt 
doth  owe  24/.,  then  they  find  that  he  oweth  241,;-  and  if  nati  thf»  |H>t;,epd 
as  to  the  66f.  of  the  90/.  they  find  that  the  defendant  dolk  not^we  the  6^1. 
The  case  shortly :  :»..,.,  ..^^ 

King  I^dward  6,  being  seised  of  the  advoiv«on  of  tbeefaiMP^of^xmnBter, 
in  the  county  of  Devon,  which  is  presentativei  doth  <  by  his  lettcaa^tpalpnt, 
iSnd  April,  1  Ed.  C,  create  the  corporation  of  the  tivelve  goveniors  of.. the 
goods  and  hereditaments  of  the  church  df  Crediton^  the  eame  corpo^ion  con-^ 
sisting  all  of  laymen;  and  by  the  same  letters  patent,'  the  oh«reli.a|t  tl|vabnie 
being  full  by  the  presenttftlon,  admission,'  iaaatttfionr  and-indnstiaaMlC^ntf 
William  Leviston,  doth  grant  the'  adrowvoti  of*  the  sane  chnroh^.nnteb^e 
twelve  .governors  and  their  successors;  and  teeiting^  that  WtUiaaa-Iitrislii^  is 
rector  of  the  church,  doth  appropriate  theTeegtory  and  diiureh  of  I^minster 
unto  the  twelve  governors  and  ^eir  sncoeieorsi  anddnth-gtaat-dbi^raflliory 
and  church  unto  them  and  tb^lr  euccessoi«  for  ^mv  pcafwrHvef  a|id.aiiieir 
the  church  of  Exminster  shall  beeome  void^  by<tba  death,  rewgaiti<»Vi  <ii^e^ 
privadon  of  William  Levrston,  diat  tbe  said  geveiteoia  iind*  thejr  |>if  fpssora 
may  appropriate  the  said  rectory  and  dinreb,  an^  aovneii  ike^  #avie4a«lkeir 
proper  use,  and  hold  and  6njoyrt aeconiingly;  gwitfaii witbdat aeytpaftajta^ 
tion,  admission,  or  Induction  of  any  fiftcmnbeat  to  dife  asid  abierckl  ae4  .t^thont 
the  "impediment  o^  hindrance  of  the' khtgi'  liis  hfiw  j^d^jsuQWaaar^neany 
other,'  and  without  paying  any^fst-fi^fts  or  tensla  r  and  when  iheiekuidi  of 
Exminster'  shall  become  void,  doth'  gite  power.  Id  neminate  and  ftrasent  a 
clerk'unto  that  church^  Who  'cdiaH  be  a  perpetual «^eir  of  that.tlnardt;  and 
doth  give  power  io  assign 'a  house;  ^nd*!^;  by^he*yeaiMentf'uatti[thh«dcar 
and  his  sutccssors'fo'r  his  m^hitrnaiiee. :  On  50th«6epaeikiber,  ^  Eltt.^WiHiam 
Xevi^tbrii:  fhV  jiit*utnB(^,''^tt^.  CH^'^SOtlviaKdbeir,  ilMiiia^ithail»e|v|Migo^ 
Temors,  under  tlieir  common  seal,  pre»tttt»tie»WaE^iHpn  iai  it|irt*i>  «i|ar- 

'  ^  n  .!««    age 
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%gt  of  Exmillvlar,  wko  is  admitted,  inBiitiited,  and  iiulucted,  who  hath  a  house  ..  1631. 
assigned  imto  him,  and  the  rent  of  12/.  by  the  year  paid  unto  him.  On  Idth  alden 
July,  92  Ja«,  the  king  presents  Valentine  Davye,  Bishop  of  Exeter,  who 
hath  power  to  take  a  church  m  commendam,  nnto  the  church,  who  is  admitted, 
insthntcd,  and  inducted.  On  1st  June,  1625,  the. governors  endow  the  vicar 
H>f  Exxninster  and  his  successors  with  a  house  and  121 ,  rent,  according  unto  the 
purport  of  the  letters  patent.  On  5th  June,  2  Car.,  the  Bishop  of  Exeter  dieth. 
On  7th  June,  5  Car.,  the  king  presenteth  Williaro  Morden  to  the  church,  who  is 
admitted,  instituted,. and  inducted.  On  10th  March,  4  Car.,  William  Mor4en 
dieth.  On  16th  March,  4  Car.,  William  Randall  dieth.  On  24tb  March, 
4  Car.,  Thomas  Alden  is  admitted,  instituted,  and  inducted,  who  made  the 
lease  unto  the  plaintifil 

And  I,  being  of  counsel  with  the  plaintiff,  conceive  that  the  judgment  ought 
to  be  given  for  the  plaintiff.  For  I  conceive  that  the  appropriation  made  by 
the  patent  of  2d  April,  1  Ed*  6,  unto  the  twelve  governors,  was  ill  in  its  crea- 
timi;  1st,  in  respect  that  diey  ace  a  lay-corporation,  that  is  to  say,  a  corpora- 
tion of  laymen:  2dly,  in  regard  that  there  was  not  an  endowment  of  a  vicar 
jBeOrdmg  unCo  the  statute  in  that  case. 

As  concerning  the  first  point,  which  is,  whether  the  appropriation  made 
onto  the  lay  corporation,  be  good  or  not,  I  hold  it  is  not  good.  Ist.  In  re- 
gard that  after  the  appropriation  made,  there  is  a  cure  or  souls  remaining; 
and  the  body  unto  whom  the  appropriation  is  made,  is  in  law  the  perpetual 
incumbent  of  the  same,  and  the  parson  of  that  church.  And  this  lay-corpo- 
ration bduig  of  that  quality  that  it  cannot  have  cure  of  souls,  nor  be  parson  of 
the  church,  the  appropriation  made  cannot  be  good.,  And  that  after  the  ap* 
pr<^iation  he  remaineth  parson,  appears  by  divers  books. 

19  E.  3,  quare  impedit  19.  Vpon  square  impedit  brought  by  the  abbot 
of  M.  against  the  dean  and  chapter  of  E.  and  against  J.  G.  and  T.  W.,  J.  G. 
and  T.  W.  pleaded,  that  they  held  the  church  of  D.  annexed  unto  their  pre- . 
bend,  as  parson  imparsonee;  and  so  it  was  full  by  twenty  years;'  judgment  of 
the  writ.  And  it  appeareth  by  this  book,  that  the  appropriation  was  made 
unto  the  prebend  by  William  the  Conqueror;  and  there  it  is  shewn,  that  the 
^king  at  that  time  mi^it  make  an  appropriation;  but  Herle  saith,  that  the  law 
was  taken  otherwise  now. 

45  B.  3<  Darrein  presentment  8.  Upon  an  assise  of  darrein  presentment 
brought  by  John  Nenere  against  the  prior  of  F.,  he  pleaded,  that  he  held  the 
^urch  in  proper  use,  and  was  full  of  himself  days  and  years  before  the  writ 
purchased:  and  the  appropriation  appeareth  to  be  made  by  licence  of  the 
king,  patron,  and  ordinary. 

53  E.  S.  Aydde  rag  103.  A  writ  of  right  being  brought  of  the  advowson 
of  H.  juxta  Staff,  i^ainst  the  dean  of  Stafford,  he  pleaded,  that  he  held  it  as 
ft  chapel  annexed  unto  the  deanery  in  proprias  usus,  and  that  the  king  granted 
lutto  him  the  deanery ;  and  so  prayed  aid  of  the  king.  And  there  it  appeareth 
that  of  that  chapel  he  was  in  nature  of  a  parsop. 

ME,  3,  2  &;  12.  Upon  a  quare  impedit  brought  by  James  D^Audeley  against 
de  abbot  of  S.  of  a  chnrch,  the  abbot  pleaded,  that  that  which  is  called  a 
church  was  a  dwpel  annexed  to.  the  church  of  C,  which  he  held  in  proprios 
uiU9^  and  sheweth  bosir  it  was  appropriated;  and  he  was  driven  to  answer,  &c. 

33  H.  6»  19  &  20*  An  abbot  that  had  a  church  appropriated  unto  him,  is  a 
ptfwm  that  fnay  banre  a  spoliation*  ittrt^  utrum^  or  other  writ  as  a  parson;  for 
be  is  both  abbot  and  incumbent.     F.  N.  B.  37  A. 

F.  N.  B.  33 1(  26  H;  6.  Br.  al  evesjp^  5.     Where  the  defendant  doth 

lim  the  advowsos^  as  garson  imparsonee,  howbeit  that  the  title  be  found  for 
the  defendant,  he  shall  not  haipe  a  writ  to  the  bishop.  And  the  quare  impedit 
ifnm  brought  against  the  master  of  St.  Lawrence  Poultney . 

F.  N.  B.  4ft  E.'  If  an  abbot  o^  prior  be  parson  imparsonee  of  any  church, 
and  alien  the  land  of  his  rectory,  his  successor  shaB  have  a  jurif  uirum  to  re- 
cover this  land,  and  not  other  writ;  for  that  he  shall  have  it  as  parson.  "And 
by  7  Ella.  Dy<  24>3,  if  part  of  th^  reotory  be  demanded  agiunat  him,  it  shall 
be  demanded  against  him  as  parson. 

H.  4i  11  ti.  4, 


TITHE^OlMffiS. 


unto  his  h^^i  diafi  bb  immed' pardon,  aiia^inithaytf/aidittid 4  pAilMk 


«8ipa}0bik    AindBjF.  N.B.  50.  F.  fie^ongkt  txvbe  Auled  ^iodSiii  ttetjlrtjt. 


l^H.  4»  i^    Whdre  die  prior  of  Bw^oii  atiadB  tilielb^.;^ 
*plildiit  'iibon  an  asbite  to  « irent;,  tbe  vrit  was  aJbafad;  jirtwr  fiel 
•iri^  oibig  pbf toiiagO)  andidid  A6tnaane  hiroislf  p»B<ak/  ;•:/>  ;,  "i^  '•".'jr  vds 

19  VL  i^  JuritiUrun  16.    "  Provisum  eat  ebribn  ddnaibonr^ 

''^*  waoy  et  ^keppity  codnAxis,  et  baronibot  suIbi  qudd'oiliDe8>iririri^at?^q(ll^ 

>*^  Ciiaqiie'aint  qui  habeiit' ecdesfiu'pfibdnaleain  {voj^db.toi^'halieikiikjSe 

"  caetero  assisam^  aE  rebagnoBeeiiduni  ntrum  kddxdtaA  Kbefat*  ^iieu?iHJlifMui| 

'^'«<^dn  .ttiodorat  pertvajba  conaseta^  aeeuQdom  tmoA  clericii,!rec€bHs  V&de- 

'^^asfaram  liabatttiil]»».  atYbcentnr par^oDs  iii  bievibiis aicikt et dUi^MofaaAt 

.«^^  b{9riadae<ooiBireatti|di8  «t  earhm;  feoda  deijuibm  liiijusiiiodi  aarfwdhjiuanttitf 

2lH.  7,1.2d&4.  Apsrsbviai^tfaatilEraaappropn^UadiittbrdMbpn^ 
-<M]ilfa^«aa1i  4)91  of  ^  abbdr  oi)(£SRn  in  Noiinakdjt^  «lnadlchaM^  w 

<  WmJiJ^y  %  pv^aoriptMi ; .  aiid  Xia^  BdmU  the  8d.  aeindfaB^Eb  kU^VIiMi 
IfAdlter  «Bd^Ae(i^ardB4;bT  ¥  to4>f  paiiiaine»t,1pade.Jil<tht(inr«C^^ 
mtl«i»^i«Med/  ihat  i^^^  die iwAlmh^mtautani  afo^eteid^afaMUnaettnli 
'^MSQ^faniiaf  tbe  kin^  hb  haxq  and  'aw^oeftara;  (ahd'  lifkM^tafciMlilg^SIl- 
t^ird  4f  |fta»tod  the  puioiiage  untokbe  dea&i  of  Si.  Stqplieoaadrlihi|HiiiiiiiaV; 
^fid  agreed  tlim,fif«t,  t)i|it  (be  Aeaa  wiffbt^  be  cbaiqied  aa  ntttaoiii  -^^^hitfV 
^diab|^oc»>priHi  tbere  takenv  wbcae  Aiere •  ira^  apiHMd  .fOaMkoiAMftkiV 
<^pbiinal  ad^MUBtratRxn,  dien  a  lajroian'  not  dapable  bf  it )  bit,  ifaiiet6midt* 
nntisd  admmktaaiibii^ibeo&layniencapabM;  ^Aniy^it^M^iheaimilUaf^fSit 
Hie^UiigiMt^tta  benefices  in  Wales,  ah  J  tbai  ffiveiis  iai»i>»tl  yiirtirftiiiai 
-lnitbi#<  fi»fa;mei  but  tbete  Fiomke  a^iiirdnt  be  bi&ih^afhftiU  iiJkh 
«tNi4'MrHni««t  ofstbe  8vpre«ae'b^ad«.  ^  *    ^'  'n  ^  ,r.niniT  ^* 

i v'^  '$;^  H.^,  t^.  A  pdrsemg^  'tba|  stood  cbatj^ed:  intb  %^  katibitf^t mm [iP" 
jfWffiiAmeA  onto  the  nia8t^.<|f  tbe  college  of  Wj^n  ^i^  ^^  %£*aflMr*^ 
ttqMvmwfit^of^affliflirir  bm^ght,  it  wasboiden^  ibfttit  <w^r acfcfae%i a%ltl 
against  him  as  parson,  and  he  ought  to  be  named  'passoa  r'.attdtl'it)lRiMil  be&% 
«ldkg€d  lafter  tfie  appM^ation,'  the  Upprbpriatton  need  iioe  tolte  sbeM  Mihe 


6  H.  8.  KeQw.  169.  B;^  Boteler,  in  case  of  conaoKdadM  ai<«^aMMl- 
''«9»n,  die  j^Monage  reminneib,  and  IMx  its  ^kence:  f(»,  if  diel:huAAl>f])ftle 
4iatb  m^  abniiitv,  which  is  detauied;  and  after  the^  diui^di  la  eolylsiBiliea>Qp 
"^  eburcii  of  B.  he  ought  to  bring  his  writ  of  arniui^  by  tife  Wb^arf^^iliani^ 
4«»f -jPsfterattoatf  bccUm  tvuje  de  Z).  annexed  to  9«,  ^  '*^'^^**^-» 

r"  And  so  it  appearing  by  these  booKs,  that'after  the  appna{)riatib44Wtei^Ae 
•  parsonisiee  remaineth,  the  incumbency  and  6ure  of  i^tila  eoitd^UeA^-^Hvlrilir'Ae 
'ooqpora(ao|i  is  of  that  nature,  tbaf  it  may  not  be  paifsofa,  it  anaV  ifai'btirMNttl^ 

bent,  nor  have  cure  of  souls,  the  apprbpriatiDn  uiitb  %ttdi  a  lairpotltittMld^ 
(BOt  be  good.  •  -  :  '  '^  :*^'H 

1  '  Secondly.    The  rectory," which  in  ita  nature  coasiitetb' of  j^elbr 
>ia  !aiBed  beneficwm  eccUsiasticumf  whidi  !s  defined,  ^  d^Bhiti^et 
**f'  inuneri  coi^ancta  jurium  ecclesiasticormn  portio;  cetda  e^bim  saedK*faK>hdb 

**  assignata,  ut  perpetuo  per  derioos  ad  vBbni  iitei^  ^eUc^egitJBid^yia* '" 
'***  mr 5  *  wbereof  a  layman  is  not. capable.  *  •  "^t,  ""rf 

«^   R^dd.  F«N«B.49.N.  the  ^t  of /arii  ti(r««n,  «^kh»^ 
^meBlo  reebgaoseera  licrom  sit  libeca  eteemosinaE  )iettibeiia^M 
^an  libeia  eUeihoaioa  eedeiitt  an  laaean  febdnai,'''  dieMtti^  iMir Aej^Mlb 

ttiH^ 


>nid  ttthea  do  bekbguntoobur^men  aadecclesiastieid  jpetactea,^jibd'aM 
iaymed.!    -j   - '    r  -.^  ^'    ^  -.. «  »/  .--  .,  \  ■»4A 

.<MMd.<iftl(*l£lt  r^<Tbe  ooundi  ofLateran  holden  in  did  year  10»g<iy:M<ii 
this  canon:  **  Decimas  quas  in  usumpietacia^oncesaaseaaecMioaitaiittdaaiidii 
^de»oitMrat,'a  biiaiB;p6said^  apostolisft  audioriti|te  piihdieMUsI  ^  SM'JKm 
^'  ak  i^w^pia,  \et>eg^,j^Tel  qidbusliiKt  peirsoiiis  eaa^arffeepitiMiy'itiatiii^llll 


fl>^ao  ia  Seldm,  but  Caltfiorpe  pats  in  Um  vmpn  '*  24  H.  S,  under  Alexander  die  ^vd. 


Ji  f  Mdi.  U JMM[  ij^kdilifltaoMiivJ^iii  dean  tb^t.  akcife9dy»»/l]fie  um<  •£ dafeo- 
idndoos  or  coav^yaao^of  the  perpetualiii^l  oCilatbaa  iiiM  laifriifeirfbvwAi  fee- 

^mrfa/mwi» A  ili^idffcrt  mAmm%mnt  i«y;tK)Oiw»kiMSJiJiri'da>WHuniMqbrfpre 
the  secular  judge;  yeJHMPyfl'ttwyear  il^fand^ithetfOPaeUorf^  w(hkh 

iit^'fftJfTtnmmmimiAiMkt^^  ukncppa  ^pericvl^  d^onfeiilies  in 

*ttp]iMii)ataM  iMaiv^^UqNKr  nmde  timflftwe  -^  si  ^fm  two  jnaespmt^  #i  oedMee 
v/ISMmUA}imt,,Saukii^  vfyuboarit  {Vi^rtitt^> '  •  «tlietiii&tkMk)tt#r  tilb«ikath 

-'juM.ai77«;.Ia/die/:f^  1M9».  tlwQ'iiw.aD  oMiaawiriQittae  Jby.Jii^  of 

^  tiitwK  j|^<rapihitaKatt»afayi>tftaff|i  rffrtiJraanliMi.iJiiwi  afeatifflins, 

.fl iMgtpnq iiiriiipwii^;M^^pa»KbcaatdaiiaU|aaiW  ^         J   ;.ii 

rr>  /i(i^4^?^i;'  IkiranFepisife'of  Fetor,,  obboa*  e£4Bbiia(r»  itoiSt  Sffaaitf^.nb- 
dHii  iif  l4h0^>£NfartiaQ  ar^  ni-  GihM]tfMbi|.iaboottite  awriMf  el  ^i^y, 
«AA  Iwwpdw^ftiMgejMnber  •!  pareiaUd  tptfiM^nilWi  <3ialertiaM.'bed 
tiinm^mokiflb^ti.mniBttBtpn^  ilponsihU  SMa&fiint,  in 

Wijuaiirfi^  •^.  JB^dadvam*  fiaioohialiliar  poinsiitwaim.  atLdeaiittanmufiMitfa* 
iti^mmmiVm^i^imntikiM^^^i(mftk%lra^  ad'<dwaaaha«#'  4ed  ad 

jffud^ricoj^iwyyfcaanrtama  fnAummkhMt^  quippe  ,i|ii0rHniil£bii«Mt  .iiffp* 

•(f|kaK^MHni«(«»#iiat»  vi  aiHk>i»>iiaitfimAai»iimiKairi  .MaalaffilMii  ijngniiiai)  Tjrf, 
HM|a<>fl»>aiilwa  li Jj<»apt| ja  eachWJtfwraat.^'  ^Aa^lbeaMiolfiaaelHa  teaflon 
dhMlwiiW5»ytoiirftitli»»itpii  "f.CNft^a^AttdiiMiaawwkfiariiJdeli^ 
'iif dM  iMuniaML  ililiiliiiairainifiiaa  miaiiai  lahiiiirtntj  aiitiiaaiwia iaaoaant ;pri-* 
*^  anljas,4edina9i  etoblationea,  et  qu»<|ilabaraririajeafiiilligifetwaaa  aaafiHWf » 
^jiqaawfi^w  aiu«ii(|pa  fiopal^  ChiieiuHiaa  fti^bftmnm^Smmt  ejdubeiii^  ^'  Ut* 
itfuMfiasMva''  ^^wgrsiPcMr  Oamiao)  V  alwMita.pr<»ftBiaiit^.daiilv&  iikmmmii^ 
fif|piau^iiaNaiia.jdai9mi«  ftiNcaadettaqae  poavMUmw  iwa  awdo'ipofaraw  99d 


of  tithe.by  aa  abbcft  into  a  layrhaad  waa  void,  "  quoniam  waaatwa 

t^lcOi.  ltd..  .rilimave»icatted*£e#AHMatc<e»  aadriDafi|iiit^.4«b<i«lU>»eaiid 
qi>4r^w*iAi>f  and .  1^  tbe ifantkou  06  tbia  /^« » they  .ai e-  >stykd.  £aMnieaJa 
iHaflfif rip»  DrifejMi  e^^iUninab MmmaiH /^S^^j^Nia^  f^iga»p«rMfli»  i4cM|wftNN»  pe- 
•  rtgnmorvm;  aad  the  dergy  .were  aoi*  to  uae  iham.  giMMi  mtM^  thm^jq/mn 
.  iiifwaiaiidmii>  Jtt  thaaprdaare4>f  ihe  cojaaaB  ofiSantefc  T:AiidPopftAMUHi- 
M^hi  lli>'thiBMaaiaapiat>e.io>.the  ArabbUbapio£>BittiBM»ai^a  *'  J&>a.aklMnni- 
>1tmabatiii>aaA  ab«tj|iK>  Deq^niiU  iaatkHtpei  "/.andin  Madttf  io  .the  fitabop  of 

( Xjadwood  in  hie  title  De  locato  fit  fiombtctOf  jtap./  Lieet,  &c«  ver.  HorAmf^t 

Jk  ■  Airrf»aMl^beiiCili>im "  ^yhjcb  «aa  the  xomicil  oC  I^it^wi,  bddan  jinder 

,iMiiai|ilfi  %)^  "^Jbaae  potmainl^Iaiev  dadjaaajii  ftudam  JDatinerei  et.aaa)alt«ri 

^Aaahpaa  ^raLiMQailario'  dane  ;^  jam  lanaaa,  paat  4enipiiai  diatiaoaeilii-''  ^oAnd 

.•aB)ftc4lMa*aiiaaJ0|I.  VlA.^ 

Thai  preamble  of  the  statute  of  M;Hv8,i.Cf7r.dadiMJttcitaiithalrdiMraof 

AftJaag^a aiilyctabdag Jaypanwoi^  hamg  pantftftoaa^ Xfc»ra0^v404lifa^» 

^■■aair  byvL«bflMK>deata>d-aaane  of  ib»  <erdaoiaatwm  1— aa<rf. jJtia jeaia^  aae 

.  4$tJlVf^Mmmii0AJC»ur%4».  tba  maagfuL* ^iWiddiagiapd datakaag  of  the 

•4Md  vA0t^0fii9ii^Av$kmvM»,*sivtm^  th»>aowtaiiaithya'of 

.tfaoa  vealoiyi  bava  any  due  lentedy  against  any  person  or.pessons,  their  Jkaimt  or 

Sm\g\^  itbat  WQiigfiiUXidstaiaionaalUkaU  Ihaaooaa.  .  Atfi  l>y<Ah.BMftte, 

siiM>raiiaaifaiiMMly).pgayidad  fwrJyiMSi* 

ri  »,Reps  44»  ia  the  Bishop  of  ^tadbatef'aa»ii^.iiti»j«»i>>qd>J^lwiiBait»  by 
I  i  tlNifHwatya Jawt rjbarhwiairiity jtOitdba^itibBs  >tat,.anly\?iailB«tMal}4paas9nsk  or 
aiurla:  and  regularly,  no  mere  lay  person  was  at  the  common  law 
I'    «  ..-    .    •  :-  -7  *•  f    '  ■  ,    .f  •      >'*  \^i*^^v.,'>  v.i''.  ••>[,', Ji.i  .capable 

4  If 


capable  of  tfienii  lui  in  special  cas^s;  for  no  laynpaik,  ^^^^^^r^^^jpff^ 
sue  for  tbem  at  the  common  law  in  court  Christian,  or  for  f^Ul)tracaon  orffiSy 
But,  it  was  there  resolved,  that  he  was  capable  of  a  discharge  or  titljes  atl^ 
common  (law)  in  his  own  land,  as  well  as  a  spiritual  man;  for  t^^'  person*  par 
tron,  and  ordinary  may,  at  the  common  law,  discbarge  a  parishioner  .br^it^es 
in  his  land ;  or  he  may  be  discharged  by  composition  [  biit  may  not  preacnbtt 
in  non  decimahdo,  as  a  spiritual  person  may  do.  .      -  »^ 

2  £.  4, 15.  A  temporal  man  may  not  have  an  action  in  court  't^p^tm 
for  tithes:  and  one  that  taketh  a  lease  of  tithes  may^have  his  replevy  at. '{h|9 
common  law  for  his  tithes  taken  away,  and  the  court,  shall  not  be  oustea-of 
jurisdiction;  for  the  lessee  hath  them  as  a  lay  chattel  and  in  his  own  x\i^^'  •» 

isfl,  ^.  Br.  Jurisdiction  95.  If  tlie  lord  of  a  manor  claimeth  the  titp^ 
ojf^such  lands  in  p.,  to  find  a  chaplain  in  t).^  and  the  pari^bioners  claiin  th^ai 
also  jfpr  (he  sarnie  purpose,  the  lay  court  shall  bave  jurisdlctibh  between  tbenit 
and  npt  the  spiritual  court.  2  Rep.  46^  Pigot  and  Heron* t  case  (1),  a  la jma/a 
owner  of  tithes  in  this  manner.  '  i 


^in^woodj  in  his  chapter,  De^  tocafo  et  conducto  and  on'  tbe'cons^itum 
of  John  Peckbam,   Archbishop  of  Can tei-bulry.  ver.  Quod  ei^sid^'jiel^cgnr 
erantur^  nt^t  persoms  ecplesiasttcts,  ^et  dt^nts^  <y(r.  "Quoa  persoi][ar  ef-''^ 


''  Item  quadcunqjue  persons^  ifegulares  diciintur  Persona^  EcclesT^ticse.' 

'*  jfaque  qi^usmodi  personariim  ecclestasticatum  plures  sini  in^stz^tvi  jla 

*'  non  plericali,  quales  sunt  Templarii  et  Hospital^rii^^  et  multi  qui  %;ttn^ 

**  CQBversi^  apparetj  qpod  talibus  laicis  ecclefsis^  po^sunt  tradi  ^d  nrmam«?"Et 

"  ubi  simpliditer  statuitur,  ne  laicus  ecciesias  teneat  ad  nrmani>  noa  di 

M  eBidp>.  utrum  sit  (aicus  professions  et  habitg,  necne. '   Sed  illud'  puiq 


*\  ^endum  deliis,  qui  sunt  mere  laici  tam  babitu  quam  proiessrone.  '^m 
"  versi»  et  alit  praedicti  divino  officio  manQipati,  licet  nbn  sint  Pi^cnnra.jijinMn 
''  ratione  professionis  et  habitiis  difierunt  ab  allis  laicis, — ^£t  r&gul^itei^verum 
*^  est,  quod  laici  non  possunt,  nee  debent  tenere  ecciesias  ad  fiiinam^Y^Ohricp 
<f  secular!  deficiente,  ob  magnaxn  necessitatem  poterit  episcopiw'  ^^^P^^I^^MKii^^ 
•*  ecclesia comqiittatur  laico  per  viam  firmae  a4  tempus."  ,  ^\   ^'  '  ,-, 

.  Lindwood,  cap.  Licet  bonce,    v^r.  In  suo^  usus  - "  Decimae,,  ^'  /f^ 
**  ecclesiis  obvenientia  non  sunt  laicis   concedenda,    viz.  ut  oblatidnfiBr 


*' deciroas  habeant  per  viam  tituli,  et  jure  suo.  Secus  '  tamen'  est.  ju  in 
**  laicum  transferatur  mera  facultas  facti,  scil.  perceptionis  fructiiUm  pec  y isp 
''  firinae.  Nam  merum  facti  exercitium  sine  titulo  bene  cadit  [n  laicuiA:  ;do- 
"  test  enim  laicus  esse  procurator  in  causis  spiritualibus.**  And  m/fne  Mam 
chapter*  Asserunt  non  ligari,  **  Beneficium  tenetur  ut  proprietas^  qoii  auuna 
"  at  beneficium,  quando  non  obtinetur  per  institutionem  carionjcMiL.  p^ 
'' consideratur  vacatio  per  mortem  praelati;  sed  Commoditas  fruci^uuini 
'*  cipiendorum  aliquibus  conceditur  per  superiorem  ^lio^  litjput^' v|c£dbi 
*^  ram.animarum  inibi  gesturo.  Et  beneficia  tcnent  noaut  beiieficla^  ^ 
"  prpprietatem,  quorum  cura  exercetur  per  vicariupi  perpetuum.*'*J  An< 
same  chapter,  114,  Por Hones,  **  Has  portioned  potucrunt  perv/^iua»e 
**  Ciun  ];eligi9sum  de  concessione  ,etiani  laici^-  cum  solius  l]|ioecesai^  ^P^^^ 
**  de  decin^js  vel  proventibus  quas  laicus  talis  ab-eccliesi^  a^lia  habuit'iii'fqjbliim 
**  ab  antiquo.     Et  hoc  verum,  si  t^les  portion^. decifoarum  efs  4on4^X^erait 

K  pomidi.lTSO, 


^f.aqle  Qondlilini  Lateranense,  ^uod  celebratuo)  fue^ii  «ino 'pbiniai 

**  i/^fQXJ^  Ale^,andrrter(ii.  ,  Nam  ahte^inud  Cona|iun^  ben^  potuehinj^^fjci 


(1)  JnU,  vol.  I,  p.  iSi. 


APWHPA.  '  -i**! 


^  ki  omni  cf|w,<)uo  eqcl^ia  tenetur  ut  proprietas,  sive  agatur  de  ipsivs  t^tal^i- 
^'tBl^^  she  ie  ejus  parte.  £t  appropriatio  in  largo  modo  ^umpta  sonat  in 
*^C^sam  illun)  quo  beneficiuvn  detur  in  usus  proprios.  Sed  hie  adverte^  quo4 
^  qu^ndoque  jura  loquun^ur  de  casu  vel  jure  donationis  ecclesia^  jfactse  loco 
**  religiosoy  vel  alteri ;  quandoque  de  casu  vel  jure  unionis  siye  annexionis 
^^fkctae  tdl!  loco.  Et  in  appropriati^nun)  Uteris  solet  superior  uti  his  terminis, 
**^  Uhimus,  ahectimus  et  incorporamus,  et  earn  in  proprios  usus  perpetuo  ob- 
**  *  tinqn^am  concedinaus:'  quae  omnia  et  singula  .quandam  divcrsitateo)  im- 
^portanty  alias  esset  nugatio  et  inculcatio.  terminorum,  quod  reprobatur  in' 
^  jure.  £t  multiplex  est  unio.  fit  enim  unio  ecclesiarum,  quando  una  sub- 
*'  jicitur  alteri :  ^t  per  talem  unionem  non  praejudicatur  dicBcesano  cui  sube« 
^  tfit,  ni^i  Qat  de  ejus  consensu-;  etiamsl  conBrmetur  per  Papain,  nisi  id  in 
^'ephfit'h^tione  exprimatur.  Fit  etiam  unio  ecclesiarum  sic  quod,unus  «it 
**  praelatus  ambarum ;  et  tunc  uttaque  remanet  in  statu  stio  ut  prius^„  except4 
**'  sola  praelatura.  Fit  etiam  unio  duarum  ecclesiarum  ad  invicem,  ,et'  time 
^  jjohauetitdines  et  privilegia,  qusfr  iii  altersl  earum  habentur  meliora  et  h'unia- 
*i  niora^  t^nenda  sunt.  ,  Fit  quoqi^  unio  ecclesiarum,  cum.conventualis  jn.ca"  - 
^fnedralehi  eligitur,  et  idem  est  praelatus  utriusque.  Et  banc '  faat' solus 
^'^aj[»,^^-'Ecclesiee  parochialis  ad  religiosum  locum  proprie  non  fit  unio'  s^ 
**  j^o^ius  donatio.  I^am  unio  proprie  locum  habet  in  rebus  quae  sunt  ejusd'ein 
^^naturse,  utputa,  in  duobus  prioratibuS|i  vel  in  duahus  adminis^rationibus 
"*^  vel  dbedientiis,  in  quibus  religiosi  subjectionem  habent.  Sed  verum  e&i, 
^  quod' eccleis^  parochialis  asecularis,  et  cui  solet  deserviri  per  clericos  saecu*' 
^^re$,  non  est  e]us4em  naturae  cvijus  6st  ecclesla  Hgularis ;  upAe  inter  res  pvQr 
"^^e  non  cafiit  unio,  lipet  Pructus  talis  ecclesiaepossint  incorporari  aliisfructibua 
'**  ei^esiae  regularis,,  sic  ut  religiosi  ipsos  fructus  percipient  in  usus  proprios,  .r^- 
^''seryat^  congrud  sustentatione  pro  minisiris  in  tali  eccles(a  deservitqiris.'* 
"  iAuiw,  tit.  De  Judiciis,  cap.  Item  omnetf  \et.  Personam  ecclesiastical,  '*  Peij;- 
T*  sdhae  ec(4e8iasticae  sunt  Clerici,  in  quocunquQ  ordjne  constituti :  praeter  qjups 
^  etiam  comprehenduntur  sub  his  personis  ecclesiasticis  Templarii,  Hospi- 
^r.talarii,  Co^ivejrsi,  et  quuibet  Religiosi. 

'4^nd,']i^  appeareth  by  all , these  books  of  the  canon  law^  that,  uptil  'the 

"council  of  Laterari^  laymen  were  capable  of  tithes  in  point  of  pernancy ;  and 

^ilfebcUtions  might;  be  m^de  unto  themV  and  by  consequence,  approjpriations : 

^ut,/a/ier  the  council  of  Laieran,  those  that  were  mere  laymen  were  not  c'^a- 

^M^'if  tithes  in  point  of  periiancy,  altliough  monks,  templars,  hospitallers,  and 

ijiHA  other  eccle^astical  persons  were,  as  not  being  accounted  Latci  within  the 

jprolubitjon  of  that  council.     And  tl^s  council  being  received  here  in  England, 

JSa  ftd)ppearelh  ty  tindwood,  fol.  117.  2  Rep.  44.  82  Hen.  8,  c.  7.  2  E.  4,  C.'l^, 

iiiid3r.  Jurisdiction,  77,  95,  it  was  part  of  the  law  of  England. 

Dav..  Rep.  70  b.     Those  canons  which  were  received,  accepted  and  used  in 

li^^  ChHstian  realm  or  commonwealth,  by  acceptation  and  usage  have  obtained 

"we  force  of  laws  in  such  particular  realm  or  state,  and  are  become  part  of  the 

'ecclesiastical  laws  of  that  nation.     And  those  that  were  embraced,  allowed, 

^^'attcCusedJn  England, '  were  made,  by  such  allowance  and  usage,  part  of  t^e 

*^  ecclesiastical  laWs  of  England;  tlie  interpretation  of  wliich  belongeth  unto  l;he 

Jb^Lf^  of  England,  and  his  niagistrates,  within  his  dominions. 
'1^  \ '  ft- ,?•  Keilw,  18 1 , 1 82, 184.  It  appeareth  that  the  decrees  and  aanons  ma^e 
'  'bj jd^' nope,  which  were  not  received  here  in  England,  do  not  anyways  bind: 
%vii  it  is  adniitted,  that  if  they  were  received  here  in  England,  they  shall  bind, 
'^as  part  of^ the  law  of  England.  ' 

'^^,']M  fe.  3,  55.,  Sia  E.  3,  44.     The  constitution  of  pluraTifies  is  ^recqived  as 
'  pairt  of  the  law  of  England,   and  thereupon  by  the  acceptance  of  a  secopd 
^'W^ficethefirstis  void.     24E.3,80.  4Rep.75,^9.  *    . 

^V"  ,.  i9%  5,  44.    That  if  the  sheriff  upon  a  writ  of  account  :t:etiirtieth,tl^at 
"^^^.'Clericus  est  beneficiatus,  non  habens  laicum  feodum,*'  and  n6  capias  itright 
Decanted  iinto  him,  because  it  appeared  that  he  had  a  beneBce. 
•  -^netOTii^c.t^.  /\IjegfiStAj^glic9nai  et  consuetiidtnes  appirobatae  ,'cdnpnsu 
^ J*^  j^Wuumy'etsacraiBentb'regiim'd^^  tmitari  non  pcJifeturit?,*  rtet  de-^ 

"^gtrui^  sine  oommuni  consensu. et  consilio  eorum  omnium  quorum  consilio  et* 

consensu 


TOTBlLt. 


1691.       <<  oaiimmasAmtAat^ffbmiigf^kBt^^^^  immk^jfrnAiffti 

ALDSN        **  eorum  consensu,  quia  non  destrtdtor  quod  m'iwllllirf(MiMtomMM>rn  k  92f«aT 

land  after  such  time  ai  he  is  entered  into  i^i»^C»'wA  ipMMMf'widP^i^lMie 
vr  voidri  'f<Mr  Mobiapgrnttiitiigiilnito  tba^  ebHiiDOii>]a#  ^d^ tite  lHd^^ftibP4iie 
heir  «pon  "die  ^foflmioip  mud:  «iiti^iotiyi«ligk>tf^  i»<lib' wwaa#  Mmiillfy^Mfl 

^ti0fi*M^  Siitam^^yam,    Wh»t  thtf qtiecn'iiay ^ams¥y  Utsi^iMkiMl^^U^ 
nr  aiif.  muiifer  mabe  theigraify  tib^it,  «)i«^olMd9it^'efriKM»n<}oiliflitoiiJ 
not;-  agBiAgrtherelMoiriif  th9^e#intfoiii«n^'ttu^  tfcdWfi^ 

foroi  if^die'  king  'vdlF'  grantd^tiiDceodM^iibsf^^f^iiiMteM^  drsaMM,  !ll4tll%ir 
nnniWtatm^iNitf^MjF'hmi  »ithiPc«litMmi*tte  -^tiimi'bJ^f'lteyiliy^li^^Milfld^ 
moB^laAr,]  ^roiiMaon^  dotiir^lotr  ]Ui»4it\m(^  ih^fi^^Mmf^bv^^Otif  foUi^'WK^ 
nuqqfUhtttMo  ili^fMaiiifflijriiublpdiiisyt*  im^^fa^Mitte  tte«MiM<«iMMi^^ 

that  if  one  be  attainted  by  narliament^  the  king  of  his  own-lM^'ia^ii^^Cf^ 

liMkviI>y;iM; !  a?Ue>iDMg  vlaf  >ilot}  mwiiiiicwJiBrfwr  tf 'teitetfy-  it>^#^*iiliy^ 

of  tGH!rimallpti9ibsp<|iti9i«r  piitiM  wAamid  taifaiwrity^f  ^^rlCAnb^^^ ril*TjiillnF 
this  parcel  of  his  duchy,  and  alter  it  after  thd  f<Arfl»  alid'  o6tilW|i|tf  <<lie  SsstSfP 

teoMm^ndt  iii^<y«ii)P  iidAsrttfalileii  wlKfi  wifoo  i  AavMbte'bJ;^  ^onabMNTC 
oltili&todt''aiid,i*0iiilbt^>htfw^iib^  A<l»jr>ili»  Ui>4ihw<MtHtf> 

skaibtaltr^i^iAtfBe^iUfibdi  U^tfadMj'bSn^  on^lieiiv-  -  ^<>  t^'  ^'^i^-  -'^^'^  rnoz^^ 

49tBl«,ii4'  iirh<»iking'«ii«f  hMf  make^Mdf^tfvriiiisi^  lo  ooasa 

Pasch.  6  Ja;  ill  the  Chancery,  in  die  case  of  .rf<ilMtfg«^thie*<igag<<tf^iiB^  J<ii>  ^' 
ivoriiik)«iEiir>i)lEt4vieiH>Ws  cHed  to  ti» adiiMpedv  ^ftta  gftet<Mlilll^  %4^tMH|r 
utHoaii^gbM^'or^rtfilMiiyf  aolvMithstftiMiBg du» be^be ah«tdi«i«wittiweiflri*Al 

nO©^*|fOiid'i^^"»>     "''     •  '  »    •      .-.  '•   .1'    '    .»  '•-'  ^  ..  '•.«!  >n'iHin(|oiq>|i:  ^flaon^sl 

And  it  being  so,  mat  canonv  reeoivei' befe  ki  Bn^ad^  tty^fceNeoiMIUh'mffl 
8f§muM4jm  kin);  and^lih  fexffi^  asd  Mot  h^ktg  comrary  to> Wis«AM'  nt^sA, 
pf «Mig«ik>ir  of  tli«  king,  oy  stattttes  •  «f^  tke  i^aiiii,*  are  iMmMf  4fa»  lMq«itl4tftf» 
reafmi?  nh^  k-nof  being  Itt  Ui»  pow^v  of  the  king  twatosPfHid  <dil*gv>toe<IMV»^ 
ofthlsTMtt^  tM^  ehntei?ofiq^pMipi«itien^'«fiiisk  MRkeih'ta9aMii»«a||tMii  tf^ 
tiih^i'tdhtrafy  to  fjke  kw  m«eived^  and  makadltheiF  ftitmtti^bi^kmms^VP^ 
aJSj^ivkNMil'betaeflae,  csitHOlsiMdgO<^  •.    :>/.u  juBm  sisd 

<  AM  whereM  it  may  b«  ol^jiscied^  chat  ie#HS  oaif  ik0WW$tA  #1  JjUmkHf^ 
that  made  l«ymeft  ineq^U^  of  dthe^and  of  «»appi^^iri«iagBi  giiawtil  'Imm^  > 
theiit9  and  soi  upon  di<e  matter,  it  Hvts  on^y <>taritea< jwroikiftaiisnj <fWy iiifciuliP  im t 
kmg  io^r  dSspensel^  m  it  appeawtb  by  tlRep.  3^1%.  1  iltii^7ri«  M^fi«iL9\F 
Itj  87  Hen.  6,  4^  and  ksfiiriie  otkes  inibbrtaite;^  I  aQwei^'iUt  limiuHiii  f^ 
piriating  of  the  rectory,  which  is  libera  ekenumna  gecieiUt^  XKmn^lmf'iHf^^ 
pdiMbtf  I  %h(ft  ^h4i%  of  laymen  potrarti^  hdlddtked  mffnppiiitmi^r^^^^'ittkif 
a#tf  f><iiAftW^f<eJ^<ttSV'A»iniikik^ 

is  malim^uii  stf,  an  it  ttppear^cb  by  Comm.  497^  -Igr^ctonV  <»le^*itblM*llDVC 
said  by  Dyer,  that  an  appropriadon  made  unto  mms  is-a<smfiri»  lttlft<4kl^i^ 
ih»f  «^fii]d>ttot'a^«ififsie^iMiMmeiitsy'<iMPr'  t»  the  paiMi^A^ 

eifa^'bUtireceii^dt^'gr^atWttvai^  -^  aa^t^^^adt  peilliW^ 

of htepiisN^^idiki Jims' >di^td«iof«osf^^  And  itibahigtiinitot  jn^m^mfi" 
kikg  t^>^8<4Nf^ry«ilB^t  i^        dikptttte  Widritky  «Bf  IMM  ilMMIlNyK^ 

I9H.^  i»4^  Tke4ttkig  gmmediiatHptfna  thUifae  ahtfi  «tot  itfciiwrtin  ilfcpfi 
pfiafishid^in<'Mbny  ovitre^NUMi;'  (bin  <grssitai^irmK Hmt  'it)  m^pikisk^tmkMsn 
right  and  jiisiMMvand^aMy  iM'SiMid.trilk<die'-linci^''^  i::'- ''  -m  '>'*-'j*)^')  ^^  '(fi'  ** 

IIH.  r»  12i    The  king  wiy' not  diqpmm  iriih  «iie  td  ^Ma«rtr«'M|^' 


kM   A- 


)wMi5M^ii^^  by;a»>f.^^«ft»»n  «o  to 

make  a  nixU^))«?jifik!Mpi»jb$gn)K«yw<       .  :  •   ** 

e:P^«)Z5iL.[rh^;kio^i9ft|r  jDO^  gnuit^.Alvi^  if  A^num  do  ii  Mspais  lait^fnldt  I 

o.i444.W^j¥^.Mri9»y  Wob;|c«tedy  tklt  dierear^  xntagtl^rccedanliiiof  appro* 
IKiP^f^i  HffMi  l^rC9qmratioD%  ;to)l^g^.h€wpii»b,  .&c«/  Mid  a<gfclitioooinTe* 
nience  may  ensue,  if  such  appropriations  snail  be  adjudged  to  M  void;  I 
a##|^%ij)«l^'.tiMl|  fi»Jvm  r«Noi  ^  pro  ttUgidne/adi ;  and  Afi  nAltilitid  of. 
lQflV9ed$j>t9>  «9.i(i4pp«fii|p(h  by  MagdtUin  CoUege  casc^  11  Repv  m^taepotto 
^'^^^Ff^^X^vs^i  for  a9  A(t  iflvsaid'.w^reof  ihe  possesdoas  of  the  <:oUege^  so  I 
i%af.8ay.Weo£.thii  f«6UNry;  thjat  diia  veetary.wbiflh  was  gvv^  (bribe  main- 
t^f^i^XHf  Dsligy^n^^a^  fe^iiy  4)C.tl^iOttla  of. the  parf^Wnevsi' flboiiU.be 
^fSfffiT^  iQ.a  p/svate^  use{ /j  aioqiie  (%»  the'  statute  of  Carlisle,  ^1,  Edwh  1, 
Vra^/J^V^^iQ  i^tuiNapipa  ad  dipikii  Q(dti&s.augiaeni<K|Ka  it  oaMertLdpera 
*^charitatis  fuit  erogatum,  nunc  in  sensum  reprobum  est  conversum."-!  tAad 
^^  Sftr  ^ji<fim.'«  Rdto  a)[td  ^dSUOed  ^sise;  ^M»IL  yoM.  fattfaerMQf..11ie 

Secondly,  all  such  corporations  as  are  composed  oSedobsiaaftioal  piSra«ns, 
M{b9iMtl^APi9a«t.0£.^«piimthood$)Me  cmtio^Abe  ^ouidL'df  LateraiClandlfolio 

11  Rep.  76,  Magdalen  CoUege  case.  Th»4tQQQeiAilaid.to.l|Q  |a«ipfrtl, 
H]iqre^it^)fori.<h^|ad)MO»fa^nt  vf  ,iibe^T airU  jand  apieQeQk^\  9r  ,tt>  .^u^e 
y^Mi|giJ»mi(ip  |t<iod(  liA^Wwtf S:  Qcdeai^ad^al  i^b^r^iit  c^pwistetibi  o£tP^.  o^ : 
4flWtttfkafcyqgQiwI..ao<i  mi9t»:w)itffetit  doth.not  only  ^ranMst  o{it?cdba$3tiiyd 
jKrsons,  but  also  of  othei»« .'  And  9  il^.9  ,£As^1IV»-  il^^f  i^  i9  4i^udgr4)dSae 
J^^jCfdlfge^  Qlintoii^Q  fba^  be  wd  to  b^  a  ^^uld  ^stkrfftr^lipn'iifftlan 
the  statute  of  1  &  2  P.  &  M.  c.  8,  for  ^e:sMuia  Mri^loadi^rf^^/th^'ilbMiier'^ 
nance  of  ji9ligj^,f;if0^4n4ei»0Qtiof  leamitig^i  ami  cadbibittdn.otpoflr'acliiktfs, 

I«t«rviijlKbid\^aiP^m%^^(  tieo^i^^aiid^pjsohlhited  t)N»|;)Yiii^.QfiiatbsAiiinlo. 

laymen,  appropriations  might  be  made  unto  lay  corporations :  andlAie^pDi^er.- 
^mA;QCiiiipmpfiaijiaf)0  iSult^Uiy  corpOPationAmtfy  be^of  ap!pr<lpria!i<nvi  titade 
before  that  time;  and  then' not  to  be  resdmbl^.iyits>  Qui^  oase^  wWiae  ^b^p*. . 
IpmmAm  yvat.tiiade.T.  \  £^i  $i.  li^  Hen.  S,  B.77.      .  - i   r  /. 

^Mnaah  480»  4^^»  Grenion'BWBffx.  '  It  is  resolved^,  that  none  ia  ^pable^ 
^^&I%9f0Mpii  b^t a  body  oprpovate  «f  {lolitic  sjpiritual,  that  hath  sno^o^ioA) 
fqgfdi^^^l^t^Bn  appropriatiop,  as  to  the  first  institution  of  it,  wacf,  tp  ^mfce  • 
^^  Vd^jfioumhept- 'perpetual,  and  ai  incumbent. .perpetual  to  have'  the^rec- 
t<%^^  «a%a  ll^ff  bouaQQ^  and  gkVe»  and  ftithea,  aa  parcel  of  it:  and  in  this  that  • 
he  is  made  parson,  he  hath  cure  of  souls  (^f  the  parishioners,  in  which  cad^ibe  . 
oij^^Jd  MA p^mon. spiritual.    Atd  asa  person  ought  to  present. ubito' a 
cIiHIMb  ^l^r9on..gpirit^su^  i^id not  a'persooi  temporal:  so,  and  b;r' tbO;.aanie' 
I'ctaiP.Vlj^  appropriatKin  Qught  to  be  onto  a  perspn  spiritual,  and  ncft  ten^porr  ^^ 
1^  .^f  Ith.a  ope  bath  ):iire  of  souls  a#  well  as  th«  other;  and  do  aof.difl^  ItuA  v 
vfL-tihif^stimt  thao^^.  iapar^n  for  hia  life,  atid  the  other  and  his  aueeesaora* 

lAiRcf^  IQf  /.CWi^'^f  <«fe»  7  Edw.  8.  Quare  impedU,  10,  Mk>.&iaQ^pan  mafee  ^ 
i^  iHVr<9|u:ialSQXf  o£  any  j^hoich  having  dure  of  souls,  being  a  thing  etej^sir  .. 
aalic^,  494  tq  bet  ii^ada.to  some  persoA  dccWsiastical)  but^  Ae^  that;hat^iBa-< 

4>liB^fw  f  Q*  7^  Mujgdctkn  CoHege^cwe^  .  The  kingVho:ia'fier«9n^.,fli»^<ai 

1^^  t^  jeahA^atc^fl  4»)rQn9a6n,  abaU  not  Ue  enabled. tio  mafa;«^an^r(propia-. 
t%:||9tRmlaj Mip^iaitiodf  wbidb.i»U^ 

spiritual  living  and  of  hospitality,  and,  by  consequence,  a  decaj  jsj^^igj/^,.* 
a^iui(N«a^ 'fiid  ^^iM^^  itis'ttfnei' *f  quod  Jsujnma  jgaiifr  ^fS  qM  pr^;?  tcii- 
tP^mfy^' r.iAfi^ai  i^entBitm  o£rWieat^.^;.€^«^Ai{^;taiti«,(.^!SarQmaf;cb^    ,} 
''t^s  est  facere  justitiam  singttUs|iibt'injDni^e»lipme'<|w  fo^it/'.. 

^^Aejajigitsit^^f^^        oC^o^jto  aod  o«iimii<j^£^'a^ 
Jv.MnT*.  !iii  ant 


9'fl^t?r2j  '*''"'*  >'^"''^  '•'  '"'  ■-»■'''  iio-v/0/Lt.  Mf«  '»^^^  i  ri:;  -♦-'J  nr  yd  )bf  m  nob 
^'j'mm^T^H.A  pi  filp^ifid'^lrtre^^'^^tktr'R^^V^oltf  lii«^  dill  tiiOQcH 

otheuvise,  if  not  xefused^  he  may  be  deprived  i^^tli^siUus^^Af^i*  sClcaUfife 


;^p%onijh'  e?ti^tit^M ; '"' W  tfiiltliospiJaUty^  ^vvUcIy  Ws  tie;  fi^tttiO^if 
1^e^tittfti(fh  -d^  jmprbt^atbnsf  ntg}^'a4  ^^U^e  tBainbihed' Ub^e,  '1^  A  fife 


b^  t&e'MW  disced  to  te^eii^it:  for,  if  bn  appropriation  be  iaaBb-bbto^ 
monk,  that  is  a  dead  person  in  law^  or  to  a  laymtth;  ibr  all  thdoe^^iMtebiilp  adl- 
iSSl  fieTbodd,  A:)f  reason  of' th^  disaBSIljy  that  the  law  j^itdtb  itffOff  It  i^iblL  or 
flfejflnaih  to  reicejve  it. '      '  '';..:.  ^  .-f/  ,  /loi 

»^^  ll'  R.  2,pat.  2,  No.  58.  Rot.  patenium.  The  wtit  dittMrted  wto^thviAA- 
iBHi/ crTLotidon  recitetK,  *^  Gam  ecclesia  Saneti  DuMtani  W^M  p«rlioiiadJ8>ii 
•^^subm^io  London,  ct  ipsius  ecclesi»  fructai  et  proventua  perdoitttau^iieq- 
•''  Vr&inil  quondam  regem  Anglian  adtutic  patrotium  intef  ctB^ra  pi&'  ha^lgDifti 
*!  fuisaent  ad  sustentatiotiem  illorutn  qui  a  Judaic^  praviUite  ad  fidem^OtftUB- 
^caniit)  regno  Angltas  tunc  conversi  fuenint,  et  allorum  qui  i^  ccfjikhrte- 
^r^V;  quibus  quidem  conversi* et  eonvertendis  idem  pwgeiiiiw  ii^VapaM- 
^^'chiam*  ecclesiae  pra&dietae  certum  locum  ad  inhabitandam  onliiiari^>iec'i')fl|- 
""''jpjSHaTn  in  honorem  bcatae  Mariae  Virginis  eonstrui  fecit:  nectio»  pvo'aQJM- 
^  tii^ione  tapellanorum  et  clericorum  in  diet&  capeM  <4ei^rtit«tKirttni)  ToWt 
'^'eeftum  cpstodem  per  fpsum  etbeered^fr  sues- dicfis  eonv^ersis  isunlDi^f&ld 
^'tia"!^^  eis  et  capellanis  et  dericis  ^rfiedidtis  pip  sustentatione  auft>^iBa<i§;iMUa 
^•'flierunt,  et  agsignareritur,  sibi  hlieranda:  ac  venerabilis' pater  Rl  ^enftita 
^^''^jfc^op^^  tmidon,  civitatem  etdicecesim  London  V'^tandb,  irrwml'j^aM 
'"^t^uni  dtct^  eec}esi^  parochialiB  penes  ctiRtodem  dictovum  con9«vsl>nin|s«nt 


it  ».<.<.»«.  auod  extunc  dictus   dpminus  Edwardus  et  haertdea  \tftii  fdonadhi 

jSm  ad^Sitfcoii^^  ec^^si^hn '  t^dei6  ipiscopo  et  ^cb^sa^ribtis'  aoii^rae- 

^^'^fiMtaWnl' ^S^nfte^fdtitifreiA  instltui^nd';  m  feadem/qut  ♦btnlles^  tt^iShik^ 

'^'Wv9iHiM^^gi9eg^'«^I^fi^  ikegi^  per^iperet, '  k  6tttliit  9MroM\otUSk}fst 

"  ei^traordinaria  dictam  ecclesiam  qualitercunque  contingentia  subir^  €(•; 


ter 


AtHtJuit  mi&tnkh  prv^fe^l  fimf^f-wbmm^  in  r^vtOHrif^imm        ^ 

**'feenritQToruin  quatuor  libras  ad  dictum  cqstadaya,  ,qiu  ,m>  rt^MElOP)^  vMMT^ 

fritif»h9fi%  fs^iym-fmof^^  of  Hf^  mw^i^s^af  4L.  by  4>f  Y^'  by  John  J&f foniHt 
ton,  parson  of  the  said  church,  unto  John  ^finfiUfUf  iwmfiaf.t)>cti|auilbQme^ 
j&idnriM^«roiMf  ofKtkal'^MirAftit  |beiRa.^r^,aprea^i^aXian  ipt4e  Iby^t^.Vnfi 
MiiteittMrQbuf«|ii>i|ivii».9Ufl^«I^  whicbrCQuld  not  bavj^.  b^n,  if 

dHfrrapympm^M.  h«4' Ii9<v»'g9(9<^.-  /P>4i^,/a^ it) app^iureth  by  F^  K*  B.  H;  F. 
GQtfO^M»^Qmid?Hl^  CIW«^  ffc  6,fl9>/2p;  Sfl  ^.e,  Ifp,  thnjt/m|WQfcntar- 
don  nude  by  an  estranger  unto  an  advo'wson  whicn  is  appropriate  unt^  a^  ab- 

JkiWirk  Ab  ]m9«snfa(to|r^a4f^,h}irt9;$et)4«^a«fM^ 
^iulbcr^^^roMff  howb^  i^t^hp&4)e  A^stj^i^iipiipdHClts^i.M^ 
^kaaoNJ^jnf^  not  hec.viMdibut  ki»^99B4^^foA^yK^wU^}\f  ^busa^<^urdi 
.  jt.fulif^ia  Miiir  bt|t;.if,tiiQ;abWhjsp9eLf  l^dr]fr)^iW.4iii^ 
UaioiH.'lbts[fiies^Uiti(vi  Wldp^apjirppi^iateii^f  fi^^owsw  Iot  ev^  |Ufd>liad 
,ndelt.pteiie^ttibWfaf^.iYafd4|(a^Q^  N«.l9^<34r  Fr  Co^nuL^^Ol; 

Thereasons  why  this  appropriation  unto  alaj.coi|i9ratioA¥iU  ^thejg^ffcl^^: 
,K-i(tkiiiin\T^i^fl»^M m^M^^nkftt^sifj^MovrinxioT^  If  to, be  mjiderfif  ,^  be 
«fptt9i8t«»lfill«ii9abtf«t>  Qf!:tb«f  dKirpb;  Appirpprj«l«^  and  p^sqf  i^ffbrfpi^^  of 
diat  church;  and'  tto?efafeii iltopf igoqjo^tipp . lyitp . w honX . th^ .ypffjpr|^  is 
fffodttr.wuatrb^  q{  9ttebiaufi^y.»Stis.ppopfqr.ta^^  oi  f^ql^^i|;f:f4  of 

/idUcb  i»Mre<4^fi|eisiMtiQar  eorp0r«tk»n0  are,  anp}  not  a  lay  copcporation.  , 

il«,lLili  «1;  .RN.Bi  «  L,  48  B;  «6  Ht.  ^^  ^n  <M  JSfl^fWK  ^;,5?,H*  6, 
;I9  &  i2^;  91'HL  7»  1.  ^^  5»  &:4;  6  H.  8;  Keilv;  ia9;  ^7  it  fliifi*  ,%  aU 
.these  bbo4i»  it  appioaiietb^  that-fthe  fiorporaiion  unto  whom  tne\fpprcigpm|t7Qp  is 
jwde'inlist;«aaie  famadf  parson  inan-aoion  br4>ughty  and  1^.  iQii9t,,l]|^«;ise 
jMfiiain^'P^fsoD*    'I  •    .      ,'   ^ 

,.I.Sf^5.Ref>»>6'7,  Speeoi'0 canej  ^8;  83  E.  3,  2;  5  H.,7,  «0;  1^$  H^  7r  t  & 
^1  UdHL  7,  85)=  1^  &  18£].  Dy.£98,^  11  H.  7^  Ifi^  and  U  B.  4»  8,|for 
-dift  qu^dkies  <of  ^f  ioci»anbeDt« 
t.>  fii)jr«  ilft'Wgafdtha^  the.tbing,  wheieof  the apftupriation  is  made*  is iiireo* 

tory,  that  consisteth  of  glebe  and  tithes  ac  benefdum  eccUiuutkum^  it  is 
■  Stira^  fkmmskM  tetiesidfi  mm  laciumfoaium;  $anctuarium  Domini^  Aat  is, 
nionbecrated  unuythe  chwr oh ;  and* therefore  it  may  not  be  conferred  er  >appro- 

psiied  but  anto  those  that  are  churcb^men  or  ecclesiastical  persons^  F. 
'li>JB.49N»  B«^sler38;    Seld*  128,  123;    Lindw.  115,  116;    11B^75, 

MdgdMlen  College  ca9^\  £9  E.  3,  44;  1  Jnst«  341. 

'  '  '3dliy.  •  In  itegard  that  this  cerporatictty  unto  which  the  appropriation  is  xnade 

ia  a  corporatio0  consisting  of  mere  lay  persons,  and  no  manner  of  ecclesiastical 
-|)ersana  amttigst  them>  and  so  in  law  is  a  lay  corporation,  and  not  either  a 

-  Mixteorposatioii^where  fnagU  digwun  may  trahere  ad  se  rmmUidignum),  nor 
jsi*.  ecdesiastieal  corporation;  and  such  lay  corporation  by  the  cunQns  of'tbe 

•  ^ichundi  wade  Joog  aioce  l^  Alexander  the  third  in  25  H.  2^  and  received  Jheie 
r  in  England,  and  a»  made  part  of  the  law  of  England,  aic^  disabled  to  tiJce 
: 'tidies. ijo  their  pseper  use,  fuid,  by  cspnsequence,  tohavean  appropriation .n^ade 
^m$o  Aem^  And  they  being  disabled  by  the  law,  the  king  by  nis  letters  patent 
i  may  not  enable  them;  fiMr  this  were  to  change  the  settled  law  of  the  kingdom 
:iOf  En^land^  tbe  whidsk  the  king  by  his  charter  m^  not  do* 

Seld.  11^2,134.  177»  1188)   Lindw.  113, 117;    32  H.  8,  c^  7;   2  ]^,..4/;i5; 

-  J>ilep«  44»  Bishop  of  fVinelmstsr's  eaaa  ^  25  .H<  ^i;  Br.,Jurisdiption».95f'    It 
ippeateth  thalt  hiym^n  are  incapable  of  tithes  by  the^lc^iAsljifai  )i|«i;i{  reqeiTed 

•.kMin  England*  .  .i  '  r     '!,,.'•'  \  . 

pay.  70^  M  H.  8>  e,  21 ;  7  H.  -8;  KeUw.  lei^  18*,  1,84;  26  *.  A^; 
r^4.£».3i  30;.  f^  Ei^,  44;  4  Rep.  75,  79*.  }t  ^ppefrejO)  jib^%  H  tbe.jci^ons 
*  ofihct  dmid^he  foetiyed  have  in  Eagland,  they  igre  faiacc^iie  pa^t  of  ttie  .tawof 

-  England*  s-^ 

Bract. 


idMfniim  logKiidbthat  ilMiearw  4^v<N»  wftPtntjoM  kh.  A%  tffir  <}qMft«ii(4«*e' 

tioik  Goum.  i96,  497|  Gren^^jt  caaa;  11  B.  d,  pat.  !^i^  4»  v  &M«i|«<Ap,'' 

tfl^^l^rti»^^ftl^ca^yQyl^|^latf^|  «^         di^(aftr«^%B()fifitiyy»ft^qiiaw^    » 
Lndvr*  (1)  Ht  kcqio  ei'^mimtPimtk^iioS  Jm^id^%i4i«mWj9^  bgpKU^*^ 

'<iilim|  ■^n^i(^jinmi»lfaJflt»l^:^Mtot^lin>^l4^,4^  ^^P^O^Jfrn^** 

*  ecdMia esaobeneficiiiiii eccleoja^ticvm;  immo. semper remag^iio^a^i.my» '* 

**iliteA^«tiifdiim>aarfflaii^||dq««niett  iBdgfc>fet»ollltlP»yyiiitWby  '* 

*^  ec<;1^4i&  ab  antiquo  positus  et  vishatus  diminuatui:,  8edl>i|yi>QWcfWWttlllwy  ** 

'^  iQiRor  qiiaiHL  (piiaque  marcasum  a^Bigiietiir  q^oUpnia,  ii^ditu% 
<-'lii«p|a^*al«tofaopM^^  v^  pviiviBip^i^  |xik«iu«witMtiWrtl    ,     ..,. 

**lM>faq»ma  yjcarigadi^  ip4  iicdf^ik*  ibatiliisiliMr..    gt,  ^,  yTC"^^ W#tq»|»r  b 

y ,  aiiffi  wii>tan;aaBg»wg» «» paHrotmi  ipaaoa  Maig;^^  d^|ijfli».t^ygfayqbfc«hq 
V  gpiiypMH  lilluat  iJapbtat  k  viMaiutct  aA  pr449D||it^p^  MMlM^^ 
VjMN^  laiMuiD  ailu  a^algnalwi  de  .pr<we«L|ilHW  ttftdfMiw>».J^uatej||p»inpiw 
^  fjMMfc^pwanlfagf^  ttoooffrnm  mef9iMios\ivt\  IMtf^t" .  AfAjjie^tf  ij|Wfmb 

^  LHi]gime^.ir4A  »  M»ftra  3  j^  Pitoc««»vi  fmmat  t^o|Mt.«ikn||tam^  ^.M^tdiKii 

**  mmi^  mawar  iftttmmSw  Ail  im|«ml  |urofi^fiklUH?%.iu^  Mhi^><r^tra«tt4r:il 

%m^tkBi  aiiidit)dbirJthe,AaaU»ribopiQ£^y«ykrtftilu^ 

Wiil^llw  4f^Ui  QniDaRiQaelMMM^iiua8iiii/siaDU.Rtf&  tqiiwiit»  .elxqiv^  eft  iM^^i) 


t  ^ 


On  the  od^r  side  itmmBBid,  (hetitfaedpstfuxpl^  ttpoQurhich  inotice  was  re- 
quired by  law  to  be  given,  iaord^'to40U»iBii)e4eiiiiAes  of  lands  or  bouses,  or 
even  of  tithes^  did  not  ap|kly  to  cswcifei  of  coinpodi^jons  paid  for  tithes,  the  pay- 
ment of  ittch  eompositioBa  being  only*  in  eonaidecalioii  of  law,  a  mode  of  ren- 
dering the  titheBr  The  true  grotmd  upon  whieh  the  law  required  notice  to  de- 
termine such  demises  was  the  presumed  intenlioa  of  the  parties,  the  law  inferring, 
from  the  obvious  convenience  of  notice  to  the  parties,  that  both  intended,  that 
if  either  should  be  desirous  to  detensune  the  relation  subsisting  between  them,  he 
should  give  the  other  a  reasonable  notice  of  his  purpose.  But  the  law,  cor* 
sidering  compositions  for  tithes  as  being  in  all  cases  equal  in  value  to  the  tithes 
compounded  for,  or  rather  as  tithes  rendered  in  value,  diongh  not  in  specie, 
deemed  it  equally  convenient  to  the  party  who  was  to  account  for  the  tithes,  to  pay 
them  in  specie,  as.  to  render  them  in  value,  and  could  not,  liierefore^  consistently 
with  its  own  {»incipleB,  infer  that  the  parties  to  such  a  contract  (to  render  tithes 
in  value  and  not  in  specie)  intended  that  notice  should  be  necessary  to  deter  • 
mine  it,  unless  the  parties  expressed  that  intention  in  a  written  agreement; 

That  the  want  of  notice  to  determine  compositions  for  tithes,  was  not  in  fact 
attended  with-  the  inconveniencies  which  the  law,  by  requiring  it,  meant  to  pre- 
vent in  the  case  of  landlords  and  tenants. 

That  though  it  had  been  urged  that  such  notice  was  reasonably  required,  in- 
asmuch '  as  if  the  party  who  was  to  account  for  the  tithes  had  received  it,  he 
might  have  changed  the  mode  of  cultivating  the  land  which  yielded  the  tithes,  it 
was  submitted,  as  an  apswer  to  such  an  argument,  that  notice  admitted  to 
be  reasonable  would  scarcely,  in  any  case,  be  received  for  so  long  time  before 
the  determination  of  the  compo8ition»  as  to  enable  the  party  receiving  it  to 
change  the  mode  of  husbandry  or  culture,  or  the  nature  of  the  produce,  if  he 
had  die  power  of  changing  it,  which  in  most  cases  he  had  not.  In  the  presenjt 
case,  where  the  produce  of  nursery-grounds  was  raised  in  succession,  year  after 
year,  notice  admitted  to  be  reasonable  would  not  enable  th^  nursery-gardener 
to  change  the  mode  of  cultivating  the  ground. 

That  though  notice  had  been  formerly  stated  to  be  reasonable,  that  the  party 
receiving  it  might,  if  he  ehould  think  fit,  suffer  his  lands  to  be  wholly  unculti- 
vated, it  was  presumed  that  sudi  an  argument  would  not,  in  modem  times,  be 
offered  to  a  court  of  justice ;  because  it  had  been  settled,  by  many  decisions 
in  former  cases,  that  notice  given  one  week,  or  at  any  time  before  the  end  of 
the  year  for  which  the  composition  waa  made,  was  notice  fully  sufficient  in  law; 
and  in  fact.th^  appellants  had  sufficient  notice,  from  what  passed  at  some  or 
one  of  the  meetings,  held  previous  to  the  time  when  the  first  written  notice 
was  given  to  them,  m»  weU  as  from  the  written  notices,  in  fact,  given  of  the  in- 
cumbent's intention  to  determine  these  compositions. 

That  if  die  notices  given  were  not  sufficient,  yet  the  appellants  having  seve- 
rally insisted,  that  these  compositions  could  not  be  determined  but  with  the  in- 
cumbency of  the  vicar,  had  thereby  disclaimed  the  only  relation  to  the  incum- 
bent or  his  lessees,  which  could  possibly  entitle  them  to  receive  or  require  no- 
tice firom  either.  By  thk  adverse  cbim  they  declared,  that  notice  was  not  ne- 
oessary*  Notice  was  not  necessary  to  determine  a  tenancy  at  will,  where  the  te- 
nant set  up  a  title  adverse  to  .that  of  his  landlord.  If  any  of  these  ten^rary 
com|ios#tions  hadbeen  pleaded  as  a  modio,  it  was  appidboMied,  upon  the  author- 
ity 


V. 
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ADDENDA.  =  1301 

count  generally,  had  declared  the  respondent  to  be  entided  to  every  tenth  ex-  1781. 
ode  plant,  and  to  every  tenth  pineapple  and  orange-tree,  without  the  least  re-  ^^^^^ 
gard  to  the  original  expense  df  purchase,  which  sometimes  came  to  a  third, 
and  often  to  half  of  the  price  for  v^ioh,  whea  ripened  or  brought  to  perfec- 
tion, they  were  sold  at  market^  iwle^ndent  of  the  very  large  expense  of 
hot-house,  an  expence  totally  ufeikaown  m^die  culdvation  of  any  of  the  predial 
dthesrof  this  country v  Thcpreibiie  it  was  aubmitted^'that  the  decree  ought  at 
least  to  have  directed  die  officer,  in  taking  die  ,aoeounk,  to  have  9iade  fair  al- 
lowances for.  the  very  heavy  expew^s  paculiady.  attending  the  quldvadon  of 
exodcs,  and  not  to  have  decreed  an  aoeouBtgenerdly*  which,  if  sp  taken,  must 
do  apparent  injusdce  to  the  appeUantSt' 


lfg^9?/!^»ni^^  Aiw^W.  or  «ppi|C)ip)rM<  iW  the  ^i^^f^p,. Wcj^^jC  Aad  li^^j 

i^lfd^,.^ume:f ^»  flr  «pp)caprifid  spcb  .yi^^njiPfc  .h^  in  gcpse^^jpo  of  j^J^g  9jl^ 
T^ag^jor  by, the,  virtue  «ir,^u^li«npc8  nvty  ijianyjvv»e:Pe.ia,pos^i^^!i^^ 

WWriW*  ,*»d  ai8^prioi|ffip4.%,^v^r;.  iund  tbax  iiiQm  tepcefortlu  hb(^^ 
church  so  appropried,  oi^  to  be  appir9pried«  ja  aeculiMr  p^raoj^vWbje  Q^C^ii)^ 
^qHIS«FPP^^?!'fVfW  ^  wdnct  ip  ih^  fea%,  aod  <M>jrf ija^ly 

«*««!«?*>»  W;^iW«^'¥,.*^jW;?lw^       *>  aivAi^q  9«rywj  imA  to  ;pfopw 
ft»  «^oD|ft,,aia4tt9.M^«>  Jjpspit«}}ty^  ;tben^  e^^ept  jh^.  phi»r^^;  of  ^ig^^pW 

lliMW>fij^,<>riM^^"" '"  "^ 

iw^Hwd^-^i^pw  .. , .-     ^.  ....     .. ,  ^.  . ...  ^.^_^ 

portion  *e  adn)^^^^  WW'^^iIW^PW^-  t^tf^iWW  fflf/?^  »<W.:  Tl^ 
iHpit4rf.tbfl'Batrpi^ian4,pv8piu...A^^^  est^,  p^  ^te  pa^roa^k  ^ot 
IWA  ^ftF  ,rt?  ^fXicwwroi^e^  of  tJjia^pofUpp..^^,  .ciw.  of  pquf^  v,ftW  eW 
affreeth  1«  E.  8,  Moiwiraiw  de/atU  166.  n,    mj  jimn-^o 

wirtft^t  3*1^.4  ^t.is  agr^^Uppt  iu^t|),ia,^e^power  of  ^if  pifflii*?^^ 
flgfn^.oi;  the  pfitroaaod  paicsoQ  to  ,9ndow.  the  viqMv  ^vd  ,to  incre^  ^< 
*^e^ '^?IWW?aafBP^  ,i^  AaU.Jbe, .fwwion.    ^ut„wlji^tlwr'th^.,      .^  ^ 

ffim  fW?|i-/eo4ofniW^.iie  11^  tbe.parsQi\^r  la  the  vioifc  tbpreia  fofi^j^di^ljl 
Hj-^^^mg,JW:^>^!f  wpci^tly  tbe.vicaer  qbuld  npjt  maiotaiti  m[  i^!^jkf^ 
«^>*«f  ji^/?»^oR,wa3  iu  tV parson.  But.^  tjiip  d^  %k^v«jS?te 
cdTcd  tabe  f^mm^' :  :^nil.it  way.^l  ^pw  tb^  diffi»>FP«J^  .WSTOJiSte^ 
ARWH«r»^te^J>^^8f«^  binpself,  wbi)  naaVUvan  acj;uaiJii^ery|  ab^vp^ 
4ll*»^?Md^%^*f^  fi*wyf  ..wJ^  1j»A  no.pp«w^  to  ip#lf#..a,y¥pry4,  „;  ^ij^j  05 
Wl.Wr.^.^A  A.  via»j«igff  w  a  deriv^7e.i>^^^^  ^'^P^^^'^^^i^S.^^n^ 

^e.rC9n,tiip^^)i^ep.Q^iQ}>oQ,  f.  l»^j^,.jm,qw,  **  Ad.,s^|Kcief^^^,}5P^ij^ 
cf.V  ▼icarlV,J^!!<iwrU^r,  qiiod  .Mltr^.  t^ja^uQ  babfat  dc^  quarto  ||otj^t  jiu^  ^f^f^ 

10  Rep.  42.  Por(tiig(a»*«.Qa&er'*r^ These  vvords,  €d ^ectum^.  ed  ^P^*^f^ 
clMt^^'f^'^^^v  ^.  ^9^  J^^  ^o  not  mak^  a. condition  in  feofimait^  op  fffptm^ 
^«l|o^^,be,ia  the  imepf  the,  king.,  .>*v*-:A 

.  ,^4l;{qf^.  ^(1|4.  If  a  wai^  maki^  a  ieqib^^oi  in ,  iee  .^d  Jntiendm^  or  Jqciciiftfu 

g^iM^€n(iQn^,  Gnut^eclum^  or j)rpposUum,  that  the  ijpofiee  3ha]l.^a,^2X'^j^ 
^j^c))  aif  ,^f  t;  npoe  etf  these  woi^g  make  the  estate  in  the  jiand.  co^jt^ivif^^ 
fi>r  in  judgment  of  law  they  are  no  words  of  coiiditian  in  the  ca^jof  ^<f^fPfff^ 
^§fpim*^  rPVtin:  the  case  pftb^.kingp  the  said^  or  the  lLke».w6rdtf  iifj^^pifBiUe  « 
.jl^^d^tipvu  And  so  it  13  in  the  case  of,  a  wiUpf  a  QQWWoaperi^n,  ,^^^^^  •% 
a,n:«L«.«d^4„55,  3§,.87..  The  iii^j  ge^iite*' Wto  .^hf^  D^^e.  qfB|^ 
«M9ll9^^iona  parcel  of  an  abbciy  ip  France^  m  i^e<r(iin^,that  ^ey  s|»| 


agreeth  Leicester  and  Heydon's  case,  Comm.  399. 


'^^  ^f.  cii»^*pT^eai:ed  to  be  such:,  The  kiftf  hehig,.8fiis^,^,^|^ti 


JWisM  i^ifr%^  rt^f.  cii»^*PT?eai:ed  to  be  such:,  The  kiftf  being, .8fiis^^,^|^^ 
,^Wm^  rf;^<M»et^  aj^i.oAer  J^qd«  in  the  county  ofCornwaB,  3  ll^2»«npfedi 
them  iBn9h$fl^:li))m)«s,ii^¥^U,  A^       J^W3^^a>«tftf«j(?ntf»^d'upon,tyu^ 
i«lifii^nr#X'ffit  f^WRSJa^  i«^.thf  ppt^t,  btttfoMwd  .VI  Oj^  >^ict)  Itoi  Sir 
ii!lB»n»»  JwwlMhRVWr  jf «Wrt  a,rfi^t  ^jf  6fty  in^^k^  b)[  the  yeay^t^  <??g.?&^B 
oftW»^«§ArtS.ij^^<Wkft  .tl^e^remaiftOer  ua^  ^tj^r 


ih^in  W6ll  ttalritaloea  irifl  rt{)arlred  lit  the  end  of  thfe  tertrit"  *n*  Ji^d^drthaf 
ihe«e  WoVds'lri'thfe'Wfcteiri  patent  <^  the  kirig  W^tiW  be  a  'gbbd  t6^ftfnMi'  bdt^ 


iBfitfeWfe  ttte-ii^e  Wthfe  festatbf,  iri!>6t^  Bf  MiafthefTJdW^'felWd^*  '»^»'» 
*^W«I^.  i«,  WiAitt^d'^'q&ii^'*  casfe,  'tte'6aite  'bf  T5Vi«^i  ittd^JiMTTfc 
SO  EUz.  in  thib'  Skcheqttetr  ChauifUr.    iflie  par^na^  cTLiilibebiMt^  'Ih^ifc 


A  rectory  was  impropriate  in  the  time  of  Ktig^B.  3,'luld  a  Vit^  etAM&?19kt 
no  oresentationof  avibarby  l60  years;  and  the  ^ueen  presented  bf\vpae\ 
'i^^  het  {Presentation  holden  good  enough  ;^for  the  vicaraj^'iifaall'ndtbeffii^M- 
etf  to'be  reuAit^d,  except  some  sttch  matter  iDay  be  «he#tl;  or  #oiile  ]^i'tAitnm- 
^tibh6fif,ftrtTiesmaUness  of  the  rectory.    '  '  .    •     ..    m  loS 

^  '***tJlterius  Volnmns  et  ordfcamtis  per  prassentes  quod  praedfdtrdtlodeeRAigi- 
/f  bernatordi'et  ^acdessores  sui  snp^  appropriatibne  dSctae  eccleaise  fffr^td^fte 
^Me^xmlnster  vicarium  ejubdem  ecclesift  et  sucoeMores  suosr'de^eiiliiircaiii 
**^tpfiA*dbm6  convenfenti  pro  mamione  suS,  etcongmd,  contenferttr,^^ 
^'  biir^rtiotie  sive  pensrione  pro  inetu  et  snatentatione  eju^deih  yi^rfi^ 
^,^celi»btuinilkorum,  et  pro  omnibna  dHs  diieribns  et  8Uitoptibti^^eiddftif¥icMo 
'^^inbumbenV  sup^'rtafttT'et  manntedend^'viz.  ctiny  mA  aniiuali  {)f6ri}(ftilii^V^e 
••  pensione  12/.  nerann.  ;...<'       ^.     —     s.  ,-     \  rv^^i^K 

*j*'»  TolambS  qSad  dicni*^ A|odedm*  gilbemato^-tA'dVi*i-ittt,ifc'a'l^rcMderi 


\  pertetuuttl'bertlii 

'  ''  Ahiii  is  to  be  Observed  that  JT  Apr.'l!!  !!!:'6!'  ft«^tfK4¥t^  W  fefti«)]^«»u 
' W  mad^;  t  Oct:  1'^^,  wbfelf  Wluslo  tf  Sfi^  fHh ^V^H6f9; titt6& th<$'«^ildk 


^bfintliimf E^vist6h;  Mid  diiM'the-la^tfi^'tyf  &e^!^^!>«t!t*e<^i^»^ 
rbtt^Wfliiaj^'KiAndall  td1>^  die  VKai*,  ifrM>  iM'k^iitM^'iH^t»lM,Hm  WMA. 


ntflETOMOBBS. 

ly,  !tB  'H.  ^ Jdng^httcl  prdioifeed  Vakntiae  Dftmy,  Bbhop  e£Bxet8r,.%  Ii|^ ; 

sd^s^heendtfmiii^t  i«a#ii(»tiiiiareonvaiifC»t  tniie;.ahd/'hy  CMi^  ap^ 

pvo]^l£<m  by  tirtue«f  4fae  cdildttion  in  law,  wfaiolf 'die  law,  aad^the  stelotaBy 
iand  tbe  charter  of  the  king^ annexed  unto  the  saaie,  iras  daoolvedf/aiid-a  diaq^ 
yn|)fiatian  nmdeby  iJieprfceenCationof  <he-ldi^. 

(AJeeof^^ttg^  t^'BMgm*  Rtp.-M6,  Hai^.  'No.'40,rtfar)0Bae»icai  ih<rai|[aii 
*for  the/pbmtiff  by 'MaMa,\ffMioA,  Serjt.  Recoidct  of  Loadan,.  grawy  »toa,"fittjt>- 
jiBiid'I>i««^J?d0nandf2)aeAi,(CKyiliai»),  add-by  ^^^  iir0ndirh:nid  titefaibr.llii 
^MUdant;  %ut  ihb  vaporta  of  tbair.  axgnmente'are  mconifilaie^aQAoniDMll; 

and  the  Court  do  not  appear  ever  to  him^giiren  jadgnaat). 

Id-  to  Car,  11634.  B;B. 

If  to  ftflspit  ibr   SI   VIGAR  Kbell^  in  th^^Spiritttal  Gourt  for  tithes :  the  ymiidoaag'^ikti' 
tiftketfinldndin  ^^«d»tliM  anldtfa^^bcf^^  the^^piliiiiliff  ooMfeefedl^ic,  aM^pM^ 

^  ^^f^  tithea  aeebr(Kag^  to  the'  modus.  Upoa  nx^ona  profasfaitton  was  granted  JiaHM. 
U^SimdSr^  Ctfr«  for  the  yicfir  ought  to  have  libelled  for  the  1floi^t^.  iiot  W^isH^d^ 
m£k\§miaaik»'^^fecie.  But  Upon  thef  iricar  consenting  to  aocept  ibe  mamm  wiilislwf  coats,  lit 
tedbythepsr-c'tiileibr  die  prohibidon  was  dbdhai^frai ^hiA  %he  X>&nrt' vouU  &ot«da  tat 
^^Jl^^  upon  tiiose  terms,  becauMhi|»sm^^^  - 

V  fffigitt  to  kK«a  ttted  fot  Jb^indHh  and  aot  0r  Uiomthei. 


1634. 


^l^  T.  18€ar.iS.  I661.^8«ii5c» 

""^'^"■'^         3Jrtw4f«tf»¥;^  |1Dcw«'Bodk/l  Jiilj.jrW      1^eci$, 

Titbei  ibr  ^I^B^iiUaetfortb,  that  for  two  ^eara  past  .ihe  ^ainfiff  haM  beat  nmjet 
liiRbaie  and  '  ^  theVicamaeof  Clanewdown, .  in  the  .cotfaty of  £sscaE,;aad  enCitkdjalMi, 
PMtnrage of  |m(} feteiYo  tiWe eqf  l|erbi|ge  and ^1  odiecainaU jdthea|vofe«what idndkMMl 
^Jl^lTntd  gvowingir^&c.  wiihin  the  luiid  ipansb*  or  the  bonnda  aid  pneinota  di€Wof».  aais 
actoiSsngto  the  have  oSeranatomajy  duties  i&:Jiea  of  tithes iby.presi9nption,an8fiaBa^^i|tt^ 
rentoftheiiadi.  dowfldpniti.  diaithe.deleadant,  for  Ave  yaaiai'past,i'hadtbe«i^£irnaaptf  »satfA 

and  pashnre^groimdadbereKOQataioang.aeireii  handrad  aoras^aadLl^adiedihoi^ 

on  great  atores  of  daide;  diat  hQ.^ithbolds  £noin jhoiplaiatiflP-  theiidwi  aad 

•  cwMnary  dues  for^heaaid'catde,aaul'aU  ,olber.tid]iea4>dMiterary.fi^ 

'  laadst  when  depaatiired  tekhicaide  «itiin.^tW4iaifi.  piinij>»  have  vamLtajjifW 

'thevicard^eretlngeahillit^aBdaixpgncemthnpottu^  the  JalA 

'•are  nrted'at^  in  lico  of  dthe.herbagp,  joi  some- sal^iiiiar^iipit ioc.the.aaine?;.dMit 

die  defendant,  beipg  ooqupi&r  of! the.  said  marsk  for  tvMi  yean^  paaLait  die  not 

of  dlOi«  »-year,  did  depasture! thereon-  div^n;>cattfe»«ffot.wh«di  wrais.  doe 

3!(eatly  to  diiefiaimiff  three  shillings,  and  aixpence.ia  the  ponnd;.  which  the  4^ 

ftodnt^itefttsed  to^pay:  and  thefefiace-he^patyMta  djwpynry and,  watitfiiftwo 

forthebamew 

The-defondant  eonfossed,  that  he  hnU|s  landa  which ite^fiart  in  Caaambasi 
and  part  indie  parodies  of  AIdiarne.and  Cmey,  atihe  faaij  reni^Mi-^Mk^ 
•and.tfaat.'  theJand  lying  in  Oaoewdown,  ia  feaxlj  w;oidi  ^20flL.%>year^diabte 
hath  rented  the  sanie/for  t«veDty«fo(iir  years  past,  doriag  iall  ndiiohJtiiiieiiaJHdl 
usually  paid  to  thie'viear  thereof  twelve*9ence  in  the  poondx  for  javaj  f^^ 
.  poundrentf  and  thstbe.usiudlypBHdieK«kar  yearly  11  j^ 
twantv'ahiUMigs  jBBore  than  die/ta«lva-?pewic»iatbapound,.  which  was  alwayi'J^ 
celved^y  tfaefomer  tic^s  ;.  andithat  the  uaMd  payment  for  niankl^n4rVlic| 
was  grasjpsdi  ntt»noiapoi;ey'aad  whick«lie.M»«ni^  jHidhaiasiiMOl 

the  number  of  eatde  ha  fed  thereon.  '' 

'  The  plaindff  replied^  and  wiasessea'Wttra  examined  on  bckh  aides*.    > 
'^  Upon  opening  the  plehdings^'and  scadifig  diadapositions  ofaasaiidwfCavKI 
•in  the  said  cause;     .    . 
.  Far  thatit«|y^>red:tlit A.  p«p»»whe»rf«teliAe]iBrh>ymr»  i^^ 

.  »■  •*     * 


V. 
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ADDENDA;  ^  1331 

9B  yielded  BO  titbeftble  profit;  «od  conae^ently,  of  oomHioa  rigl^»  titlie  heth-*  1 6G I  • 
^e  is  due  for  the  same;  and  focasmuch  as  it  appeared,  .that  the  said  pastures  devereaux 
are  and  have  been  usuaUy  let  for  1200/.  per.aimuw^  and  .consequently,  in  €ia  or- 
dinary estimate,  the  tithe  herlMge  pf  the  pastures  afbres^d,  being  so  employed 
^la  aforesaid,  amounts  yeady  to  20Ly  viz.  two  aUUings  for  every  twenty  shil^ 
lings;  and  according  to  sudi  rate  the  tithe  herhagje  hath  been  usually  ra^d 
and  paid  in  the  said  parish  when  the  pastures  or  marshes  have  be?n.«o  fed  and 
depastured; 

It  is  ordered  by  the  count,  that  the  defendant  shall  pay  to  the  plaintiff  SQ/, 
in  lieu  of  tithe  herbage,  for  the  said  marsh  or  pasture  grounds  b^ld  by.Uiqi 
within  the  said  parish,. for  one  year  and  a  half,  whicli  is  according  to,  the  rate^pf 
(wo  shillings  in  the  pound,  by  the  year,  for  eveiy  pound  rent  the  said  lands  are 
rented  at,  the  same  being  rented  at  :^00/.  per  annum. 


1679. 


M.  31  Car.  2.  167a    Scacc.       . 

•  ■  .  .     . 

'  Bradskaw  ▼.  Cliftou  and  Otbera.   [Decree  Book,  7th  November.] 

8GwiM014. 

AN'E  Btadshaw;  widow,  administratrix  of  Ambrose  Bradshaw,  and  adminis-     The  court  held 
tratrik  fife  ftonwnon  of  John  Bradshaw,  exhibited  her  bill  of  revivor  against  ?*'*^,1**"*^^ 
James  Clifton  and  others,  thnereby  sUting,  that  the  said  Ambroke  Bradshawj  cokenand'of 
itrMichaebnaB  term,  28  Car.  S,'*  brought  his  bill  against  the  said  defendants,  the  Pr«inofi«fra- 
thereby  setting  forth,  that  his  grandfather,  tlie  said*  John  Bradshaw,  in  his  life-  feiMtoVder, 
time,  and  hi  the  years  1668,  1669,  Md  1670,  was  owner  and  proprietor  of ''«^  n»^  <!*»« 

ritliin  the  town  of  Forton  in  the  county  ^    ^  .r^ 


J 


rea- 


the  tithes  of  com  and  grain  arising  witliin  the  town  of  Forton  in  the  county  ^^'^^iJ^^ 
of  J^ncaia^ter,  Ajid  that  the  said  John  Brajdshaw  died  in  1670,  and  ^fter  no  privilege, 
his  decease,  1ette)rs  of  administration  were  granted  to  him  the  said  Ambrose  exemption,  or 
Bradshaw*  And  diat  since  tha  death  of  the  said  John  Bradshaw,  (that  discharge,  being 
48  to  8$iy),  for  six  years  before  the  filing  of  the  said  original  bill,  the  said  P"^^^ 
plaifttifi^-  Ambrose  Bradshaw,  had  been  owner  and  proprietor  of  the  said 
tithes.  That  the  said  defendants,  in  the  said  three  years,  during  which  the 
ffiiad  John  Bradshaw  was  owner  of  the  tithes,  and  during  the  si^^  years  which  he, 
ihe  isid  plaintifF,  Abraham  Bradahaw,  was  owner  diereof,  had  been  owners,  oc- 
cnqwiMra,  and  possessors  of  divers  messuages,  lands,  and  tenements  within  the 
tosmyof  Fbrtooi;  and  had  respectively  upon  theu:  said  lands,  divers  sorts  of 
•the  titfaeai>f  which  they  ought,  to  have  set  out  to  the  said  John  Bradshaw 
li&tnue,  and  after  lus  decease,  to  the  said  plaintiff,*  Ambro^te  Bradshaw^ 
bttt^htob:  the. defendants  had  respectively  refused  to  do*  >  And  praying  an  ac^ 
count  flf,>jaid  satisfaetiMi  for  the  said  tithes*  That  the  said  defendants,  by 
iheir  answer  ta^  the  ^«aid  original  bill,  atatod  that  they  did  not  know  whether 
Alt  aaid  plaintiff:  Ambrose  Bcadshaw,  or  his  grvulfather,  the  said  John 
SouUmmiv  wece'e»ti4edtothe:said  til^,  though  they  admitted  that  both,  of 
Aim  hade  foe  «om&f»airs  dentanded  and  gathered  from  several  farmers  or 
under-tenants  in  Forton  aforesaid,  the  tithes  of  their  corn  in  specie  or  by  corn* 
fgsiiiopii  but  by  ^what  eight  they  koow  not.  And  aftenatating  that  they  were  r e- 
cpectiycif  ibninhegntora  and  oooupiera  of  the  several  lands  therein. set  forth, 
jtheg^  iilc^gad,  that  antientty,  long  before  the  diaaolution  of  religious  hottscs,.the 
aUsQtrtuttl.  convent  of  CeluBrsand,  or  the  abbot  of  Fumes,  or  some  other  rer 
MgiQits  houae.or  ordiNr,  (vhieh  defendanta  on  proof  should  be  ready  to  ascev- 
iMiio),  .waa  seised  in  foe  in  right  of  the  aaid  abbey  or  other  religious  house  oj 
•omdev^  o^dM^wusuir «nd'  kn4sHln  Forton^  wliich  abbey,  or  other  celigious  house 
/trovdcif^  from  the  foundatioQ  thereof^  was  of  the  Pramanttniienses  order,  or 
Unaar  lothor  oxder  excmmted  or  freed,  from  tithes;  and,  among  other  privileges 
and  exemptions,  the  said  abbot  of  Cokersand,  or  other,  abbey  having  and  daimr 
ing  the  said  manor' and  lands  in  Forton,  aither  by«  order,  privilege;' bull,  grant, 
|iwcripti4ic».  er^ther  good  ways  or  meana,  warrantable  in  those  times,  held 
the  aaid  manor  of  Fortoii  and  the  lands  thereto  belonging,  discharged  of  tithes 
Mwm  jJiiDpwif  iwipriftiia  cmokbankirf  andaotmat  out  of  mind,  until  and  at  the 
iluffiQid^r  fimmti  inlQ  the  banda^of  King  Bbiw  8y  held  and  enjoyed  the  said 
'.   VOL.  II.  ^  4k  '  manor 


TITHE  CA6ES. 

nuoioT  KtiA  lands  of  Porton  (whereof  the  defendart^a  laada  wore  and  m 
parcel,  except  some  small  part  thereof,  iHnch  die-defendantt  beliered  they 
should  be  able  to  prove  were  before  antiendy  discharged  of  tithes).  And 
hoped  to  prove  that  the  abbot  of  Cokeraand  or  Fumes,  or  other  religious 
house  or  order,  who  had  and  held  the  said  lands,  being  ao  seised  of  the  pre* 
raises  tithe^iree,  did  in  or  about  the  50th  King  Hen.  8,  grant  and  sunrender  to 
the  said  king,  the  said  abbey  and  lands  in  the  possession  of  the  defendants,  re- 
spectively, saving  such  part  thereof  as  stood  antiendy  acquitted  of  dthes;  by 
virtue  whereof,  and  of  the  statute  81  Hen.  8,  the  king  becoming  seised  theroof, 
it  was  enacted  by  the  stat.  81  Hen.  8,  c.  18,  s.2|  **  That  the  said  king  shouU 
have,  hold,  possess,  and  enjoy  to  him,  his  heirs  and  snccessors  for  ever,  all  and 
singular  such  late  monasteries,  which  since  die  fourth  day  of  February,  in 
the  twenty-seventh  year  of  the  rdgn  of  the  said  king,  had  been  dissolved, 
suppressed,  renounced,  relinquisbedL  forfeited,  given  up,  or  by  any  other 
mean  come  to  his  highness ;  and  by  the  same  authority,  and  in  like  manner, 
should  have,  hold,  possess,  and  enjoy  all  the  manors,  lordships,  lands,  tene- 
ments, tithes,  and  other  hereditaments,  which  appertained  or  belonged  to  the  said 
late  monasteries,  in  as  large  and  ample  manner  and  form,  as  the  late  abbots  of 
such  late  monasteries  had,  held,  or  occupied,  or  of  right  ought  to  have  had, 
holden,  or  occupied  in  right  of  their  said  late  monasteries."  That  by  virtue  of 
the  said  actor  ordinance,  the  said  king  held  and  enjoyed  the  said  messuages  and 
lands,  discharged  from  the  payment  of  titjhes,  as  freely  and  in  such  manner  as  the 
said  religious  persons,  abbots  of  Cokersand  or  Fumes,  or  other  religious  house 
or  order,  held  or  enjoyed  the  same,  at  the  time  of  the  dissolution,  suppression, 
or  surrender  of  the  said  monastery  or  other  religious  house.  That  by  the  stat. 
89  Hen.  8,  c.  7,  s.  5,  it  was  enacted,  **  That  no  person  or  persons  should  be  sued, 
or  otherwise  compelled  to  yield,  give,  or  pay  any  manner  of  dthes  for  any 
manors,  lands,  tenements,  or  other  hereditaments,  which  by  the  laws  or  statutes 
of  this  realm  were  discharged,  or  not  chargeable  with  the  payment  of  any 
such  tithes."  That  they  hoped  to  prove  that  King  Henry  the  Eighth,  being 
seised  of  the  said  manor  of  Forton,  whereof  the  lands  by  the  bill  supposed 
to  be  titheable  were  part  and  parcel,  did,  by  letters  patent,  under  the 
great  seal  of  England,  bearmg  date  the  1st  day  of  August,  in  the  35th 
year  of  his  reign,  grant  unto  Thomas  Holt,  Esq.  (inter  aUa)  the  said  manor 
of  Forton,  with  the  lands  and  appurtenances  thereto  belonging,  by  virtue 
whereof,  the  said  Thomas  Holt  became  seised  thereof  in  fee.  And  by  virtue 
thereof,  and  of  the  laws  and  statutes  aforesaid,  and  other  good  ways,  mean^ 
and  exempdons,  he  the  said  Thomas  Holt  ought  to  have  held  and  enjoyed  the 
same  (had  he  held  the  same  in  his  own  hands,  and  not  let  it  out  to  £uinen 
or  tenants)  freed  and  discharged  from  any  dthes  whatever ;  though  in  truth  the 
d^fbndants  bdieved  that,  at  die  surrender,  the  said  manor  was  in  lease  to  one 
Kychin,  a  farmer,  and  not  in  the  house's  own  occupation;  that  the  said  paten- 
tee, Mr.  Holt,  nor  his  heirs,  inheritors  of  the  said  manor,  ever  held  the  same  ia 
diefr  own  hands,  but  leased  out  the  same  to  tenants  from  dme  to  dme,  whiA 
whs  the  reason  the  said  tenants,  during  their  occupation,  paid  tithes  ffO  Um^ 
pore;  but  the  inheritors  themselves,  when  they  held  the  lands  in  thdr  own 
occupation,  ought,  and  were  acquitted.  That  in  Feb.  18,  Ch.  2,  the  said  om* 
hor,  messuages,  lands,  and  hereditaments  being  by  several  descents,  &c«  i^esled 
in  Thomas  Posthumous  Holt,  Esq.,  he,  in  the  said  month  of  February,  by 

food  and  suflBcient  assurances  conveyed  to  Richard  Newsham,  icAin  Carlos 
ames  Clifton,  and  John  Fox,,  in  fee,  the  said  manor  and  lands  m  Farto% 
ifhereof  all  the  defendants  have  severally  set  forth  ^emsdves  to  be  ta» 
speed vely  seised,  as  aforesaid,  to  them  and  their  heirs  for  ever;  by  virtue 
whereof  the  said  defendants  ought  to  hold  and  enjoy  the  said  lands  free  of 
dthes,  in  as  large  and  ample  a  manner  as  the  said  abbots  or  other  reUgioitf 
houses  held  the  same;  that  the  said  defendants,  Newsham,  Carlos,  Clifbon,  ana 
Fox,  did  afterwards  convey  to  the  other  defendants  in  fee,  the  several  .lands 
whereof  they,  by  their  answers,  stated  themselves  to  be  owners  and  inheriUMM 
by  virtue  whereof  the  said  several  defendants  had  been,  during  the  dme  staled 
in  the  biOi  the  inheritors  and  occupiers  of  the  said  respective  landSy  holding 

tkesB 


ASDBNDA. 

diem  in  their  omkjuaxidst  and  net  fattfilg  thett  to  ftrm  or  demise^  other  than 
as  rfortwid;  and  iheiefote  they  iifiiiited  on  beina  diacba^^  of  ti^et*  That 
die  caoae  came  on  to  be  heard  the  27lh  June^  30  Cb,  2,  when»  after  full  debate» 
the  eoiirt  decreed  aU  the  defendants  to  pay  the  value  of  their  tithes  to  the 
plaintiff;  but,  before  the  decree  was  drawn  up,  and  on  the  Oth  of  October  then 
fast,  the  courty  on  the  petition  of  the  defendants,  ordered  the  cause  to  be  re- 
heard, and  appointed  the  rehearing  for  Hilary  term :  that,  before  it  could  be 
tehewrd,  Ambrose  Bradshaw  died,  having  by  his  will  appointed  executors, 
who  renounced  probatoi  and  theifeupon  the  plaintiff  obtained  letters  of  admi- 
nktraition  to  his  estate^  and  also  letters  of  administration  de  bonis  non  to  John 
Bradshaw,  and  revived  the  suit  in  the  usual  manner.  The  cause  now  came 
on  to  be  reheard,  when,  upon  long  debate,  the  defendants'  counsel  insisting  that 
the  said  lands  being  part  and  parcel  of  the  possessions  of  the  abbey  of  Coker- 
sand,  ought  to  be  discharged  of  tithes;  for  that  the  lands  held  of  the  said  ab- 
bey were,  at  the  dissolution,  by  prescription,  freed  and  discharged  of  tithes 
dumproprus  manihus  extbUbaatur ;  and  further  insisting  upon  the  several  ex- 
emptions and  privileges  m  the  answer  mehtionedt  But  in  regatd  nothing  appear- 
ed, or  watt  made  out  on  the  proofs  in  this  cause,  to  give  or  grant  any  privdegp, 
exemption,  or  discharge  to  the  defendants,  for  non-payment  o£  tithes  of  the 
lands  m  their  answers  mentioned,  dvm  prapriie^  manihus  excolehanttir,  the  Court 
did  think  fit  to  decree  the  pajrment  thereof  to  the  plaintiff.  It  is  thereupo4t 
ordered  and  decreed  by  the  Court,  that  the  several  defendants  do  forthwith 
satisfy  and  pav  to  the  plaintiff  the  value  of  the  said  tithes,  as  set  forth  in  their 
answers,  the  pminttff  agreeing  to  aecept  the  same  at  that  valuOb 
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M»  12W.3.  1700.  B.1L 

JBraw7i  Y.Muag.  [I  Salk.  161.]  8  Salk.  Sd9.  Hok,  137.  2  L.  Raym.       1700. 

791.  2GwiK666.  ""^^^^ 

TRESPASS  for  taking  tithes  in  Inkborow.    By  a  special  verdict  it  was     A  king^i 
foaAd,that  the  defendant,  being  possested  of  ti^  benefice  of  Stockton,  and  ^rmMirl^t 
a  chaplain  extraordinary  to  the  kmg,  was  presented,  instituted,  and  inducted  npaUeofa pla- 
to  the  rectory  of  Inkborow,  being  abOYe  the  value  of  8/.  per  anmnvi;  that  lality  withia  21 
the  benefice  of  Stockton  did  thereby  become'  told,  and  continued  so  for  two  H.  8. 
years,  when  the  defendant  was  presented  to  it  agnm  by  tbeking,  as  «poi»  a  titlo 
of  lapse,  and  thereupon  instituted  and  ilMdueCed;  and  that  Stockton  was  above 
tlieindtte<^8/.  psr  onawn*    Eiper  Cur%  1st,  A  presentation  of  the  kingofh^ 
own>  chaplain-does  import  a  dispensation  which  the  king  himaelfy  as  supreme  o«^ 
dinary,  has  a  power  to  grant,  and  he  shall  have  the  benefit  of  holding  a,  plur 
ndity  wiihoat  stiy  previous  dispensation;  But  if  the  king's  chaplain  be  preseatr 
ed  to  a  seeond  benefice  by  a*  subjecti  a  dispensation  is  necessary*  and  mput  be 
obtained  befoie  his  institution  to  the  seoond  living,    ^dly^  A  chaplain;  extra« 
ordinary  is  not  a  chaplain  within  the  baiefit  of  the  sutnte  of  the  %\  H.  8,  c.  19 
fr  14,  bnt  only  tiie  chaplains  in  ordinary.     Judgment  for  the  plaintifi^  which 
was  affirmed  in  Cam.  Scaoc.  by  a  majority  of  one.    Note^  he  has  no  waiting 
time,  but  has  only  an  entry  of  his  name  in  the  book  of  chaplains,    A  chaplain* 
within  the  %\  H.  8.  ought  to  be  retained  under  seal.  &Cro.  424;  .Godb.,41. 
If  theking^have  a  special  titk)  and  present  generally^  it  is  void.  Hob.  302.  JS^ 
per  HeUy  After  institution  and  induction^  a  presentatiion.  by  the.  king.is  voidr 
tfiOugh  it  be  sMlcaf^ro&oraadiMa;  but  he  must  obtaina patent  of  express  grant. 


4xt' 


TITHE  CA1SHSS. 

M.  9  Ann.  1710.  Scacc. 
Smith  r.  Williams  and  Otliers.  TDecreb  Book,  6  December.}    > 

2Gwa.®a 

Wood  cut       T^^^^»  by^the  vicar  of  Surat,  in  the  county  of  Hertford,  against  several 

to  be  used  in       -^^    occupiei's,  fbr  great  and  small  tithes,  and  partieolarly  for  cfae>tith|pDf 

mending  wood.    The  defendant,  Williams,  with  respect  to  the  tithe  of  wood,  said,  he 

^*^A**u"d  "^"  ^^^^^^  yearly,  at  ten  years'  growth,  five  acres  of- wood,  worth  fi6s.  per  acre; 

tidieable."  '  "    ^hich'  he  used  in  amending  his  hedges,  and  upon  his  land,  and  so  was  of  no 

profit  to  hihi :  thatnone  of  the  plaintiff's  predecessors  ever  demanded  the  tifhe^ 

nor  di(f  he  know 'that  any  waa  due:   and  he  insisted,  that  the  underwood  cue 

down  hy  him  was  not  of  sufficient  value  to  bear  the  expenoes  of  repairing 

the  fences  on  his  and  his  tenants'  lands. .  The  court,  however,  decreed  an 

account. 

vilji,  M.  12  Geo.  1.  1724.  B.  R. 

Serjeant  v.  Trelawiiey.   [MS.]    2GwiI.  662. 
Where  s  mod^  nPREIiAWNEY,  rector  of  C.  in  Cornwall,  libeDed.  against  Serjeant  in  the 
cd'in^e  Sp^'  Ecclesiastical  Court  for  tithes.     Serjeant  pleaded  several  mbdtues  ;  and 

tual  Court,  pro-  thereupon  ,move4  for  a  prohibition,  which  Mr.  Cruise^  for  the  defendant, 
hibition  shall  go,  opposed,  saying,  the  Spiritual  Court  have  received  the  plea, 
unless  it  be  Sed.p^n  cur^     The  meaning  of  that  is,  the  SpiritusJ  Court  will  receive  the 

plerhas  been  P'^»  ^^ , thereupon  give  judgment  against  the  defendant  there,  that  these 
allowed  as  well  ^^^  ^^  goo.d  tnodfise^,.  There  is  a  great  difference  between  receiving  a  plea 
ai  recelTed.        and  allowing  it.     If  the  Spiritual  Court  allow  this  plea,  and  the  plaintiff  there 

confess  it,  they  ought  thereupon'  to  give  judgment  against  him,  because  he 
has  not  in  his  libel  demanded  the  moduses,  but  tithes  in  kind.  But,  if  the 
moduses  be  denied,  there  must  be  a  prohibition  to  the  Spiritual  Court  in  de* 
fectu  tryUionis^  because  that  court. cannot  try  it.  .  But  CrvUe  said,  the  plea 
wa|  confessed  and  allowed  in  the  Spiritual-  Court,  and  they  were  only  going 
to  give  judgment  for  the  payment' of  the  moduses;^  and  desired  some  further 
time  to  prove  this ;  which  was  granted  till  the  first  day  of  the  next  term.  And 
then  a  prohibition  was  granted  upon  the  plaintiff's  motion,  no  one  appearing 
ibr  the  defendant  in  pronibition. 


ir«5. 


Agistment  tithe 


E.  11  Geo.  1.  1725.    Scacc. 
Johmo^i  V.  Firebraoe  and  Others.    [Decree  Book,  26  April.J 

2  Gwil.  609. 

rate^]«.  M.  "^  *°  ^^^^  Hardy,  Esq.  the  deputy -remembrancer,  to  take  an  account  of 
in  the  pound  of  ^^^  several  titlies  demanded  by  the  plaintiff's  bill.  The  deputy  remem- 
therent  brancer  made  his  reporCj  ^ted^Stnd  April,  17^5,  and  thereby  certified,  he 

had  taken  an  account  of  the  several  titheable  matters  therein  mentioned,  and 
found  the  several  sum!  <Sf  money  therein  mentioned  to  be  due  to  the  plaintiff 
for  such  tithes.  And  he  further  certified,  that  there  was  due  to  the  plaiim£ 
from  the  defendant,  Ambrose  Death,  for  the  tithe  of  agistment  on  Mel%d 
Hall  Park,  from  Michaelmas,  1715,  to  Michaelmas,  1716,  being  three  years; 
which  Park  had  been  constantly  fed  and  depastured  in  each  of  the  said 
three  year's,  with  divers  sorts,  numbers,  and  kinds  of  barren  and  unprofitable 
cattle;  but  the  quantities  of  the  said  cattle,  or  the  value  of  the  said  tithes,  as  H 
.  appeared,  could  not  be  ascertained ;  but  it  appeared  to  the  said  deputy  remem-. 
brancer,  that  the  said  defendant,  during  the  time  aforesaid,  rented  the  ^d 
Park,  at  the  yearly  rent  of  1  \0U ;  therefore  he  had  reported  the  same  spe- 
cially to  the  court,  and  had  allowed  the  said  complainant,  in  lieu  of  the  said 
tithes.  Is.  6d.  in  the  pound,  according  to  the  aforesaid  rent,  for  the  said  three 
years;  which,  if  the  court  should  think  fit  to  approve  of,  the  tithes^  for  the  time 
aforesaid,  amounted  to  ftih  \5s.  The  deputy  remembrancelr  then  made  a 
similar  report  as  to  another  defendant,  Mitchell,  who  occupied  the  Park,  as 
tenant  thereof,  for  five  years  subsequently  to  the  defendant,  Ambrose  Death. 
The  court  confirmed  the'reporf,  and  decreed  payment  according  to  it. 


ADDENDA. 

T.  12  Geo.  I.  1726.    Seacc 
Berney  v.  Chambers.    [Decrecr.Book,  1  July.]    2  Gwil.  673.         * 

BILL,  by  the  lessee  of  the  mMter,  ffeUows,  and  sdiolars  of  Gonviile  and  ^^ere  a  cart 
;  Cains  College,  Cambridge,  impropriate  rectors  of  the.  rectory  of  Loon-  "^^JHw;!*'^* 
iDg,  in  the  county  of  Norfolk,  against  an  occupier  of  lands,  for  tithes  of  corn  titfae- wheat,  hfld 
,and  grain.     The  bill  complained  (imt^  aUa)  of  the  vexatioiis  conduct  of  the  been  stopped  by 
defendant,  in  refusing  to  enter  into  a  reasonable  eompoeitioii  .with  :th0  pkintifiT,  ^e  farmer,  on 
^and  not  giving  him  due  or  proper  notice  of  tithing,  aad  not  fairly  setting  out  ^und  fhat  the 
the  tithes.    That  from  Michaelmas,  1723,  to  17t4»  the  defendant  occupied  a  ^rt  wheels  were 
.dose^  called  Drake's  Barn  Close,  which  )va»epwn  in  (hat.  year  with  wbeati  and  shod  with  iron, 
reaped  by  him.     Tliat,  notwithstanding  the  tithe  was  not  fairly  set  out,  yet,  to  ^^ch  cut  the 
avoid  disputes,  the  plaintiff's  tithe-galfcerers,  by  his  direction,  went  into  the  ^^^^^'  ^^  ^^ 
said  close,  with  a  cart  and  hprseSy-^o  take  the  titbesi  and  thereupon  went  and  ^^^urt  #rder' 
loaded  the  cart  with  the  same :  that  the  tithe-gatherers  going  out  of  the  close  ed  an  enquiry 
with  the  cart  and  horses  so  loaded  as  aforesaid,  the  defendant  .stopped,  the  into  the  dam- 
cart  and  horses,  and  locked  up  the  gate,  and  would  tiot  ^uS^r  them  to  go  out  f ^*i?°2*hiB*'' 
of  the  said  close,  not  giving-  any  reason  for  so  doing;  but  after  some  en-  owner  by  rca- 
treaties  made  by  the  tithe-gatherers,  the  defendant  consented  tHstt  they  should  son  of  the  do- 
take  the  horses  out  of  the  cart,  and  lead  them  out  of  the  gate,  which  they  did ;  tuning. 
but,  as  soon  as  they  were  out,  he  locked  the  gate  again,  and  would  not  suffer 
the  loaded  cart  to  be  taken  «way;  but  the  same  there  remained  until  the  Tnes* 
day  following,  being  the  third  day,  when  the  plaintiff  was  obliged  to  take 
away  the  same  by  replevin,  whereby  he  suJBfered  great  damage.    The  defend- 
ant, by  his  answer,  confessed,  that  he  on  the  Saturday  stopped  the  cart  and 
horses  as  they  were  carrying  away  the  tithes,  and  locked  up  the  gate,  they 
being  trespassers  and  damage-feasant,   because    the  cart-wheels  were  shod 
with  iron,  which,  as  he  was  advised,  they  ought  not  to  be,  because  such  wheeb 
cut  the  soil  and  much  spoiled  the  clover  sown  among  the  com ;  but  he  per- 
mitted the  horses  to  be  taken  away  immediately :  that  being  told  he  could 
not  justify  the  detaining  of  the  cart,  he  on  Monday  morning  early  sent  notice 
to  the  tithe-gatherers  that  they  might  take  away  the  cart,  and  tendered-  5s,  for 
damages  for  stopping  it,  but  the-  plaintiff  would  not  take  it  away  till  TueS'>' 
day,  when  he  brought  a  replevin :  that*  he  had  since  offered  to  pay  the  charges  - 
of  the  replevin. 

The  court  ordered  the  deputy  remembrancer  to  take  an  account  of  the 
tithes,  and  to  enquire  into  the  damage  sustained  by  the  plaintiff  by  the  defend- 
$nt*B  stoj^ung  his  cart  and  horses. 


T.  12  Geo.  1.  1726.    Scacc. 
ReyueU  r^  Acklaad.   [MS.]  . 

'HptO  a  bill  for  tithes,  the  defendant  insisted  on  a  modus  of  2d.  per  hogshead  2<*.  pyr  hoard 

-*•      of  cyder,  in  lieu  of  the  tithe-imples  that  make  that  cyder,*  and  5so  on  ?' f  k!'?.!I« 
,/,'_l        „  -       ,_       ^i  *,  ,  -J*         kept  by  every 

2a.  per  hoard  for  all  apples  had  and  kept  by  every  occupier,  tenant  of  an  occupier  i  food 
orchard  within  the  parish,  which  moduses  were  found  on  an  issue,  and  now  modu0, 
established  per  cur,  though  objected  that  2d,  per  hoard  was  uncertain,  the 
-quantity  being  uncertain ;  but, 

*  •  Per  price  and  Page^  B. — The  word  i^  known  in  the  country,  and  was 
-well  understood  by  the  jury.  .  It  may  be  compared  to  a  smoke-penny,  which 
is  in  lieu  of  all  wood  burnt  in  the  house;  so  a  hoard  of  apples  is  all  the 
apples  the  occupier  keeps  in  his  house  for  his  own  use  that  year,  and  men- 
tioned a  case  of  Rowe  v.  Bishop  of  Exeter,  HiL  1719  (1),  where  such  a  modus 
was  established.  But  Hale,  B.  seemed  to  think  it  unreasonable,  for  one  man 
might  have  all  (he  tenements  (orchards)  in  the  parish  and  pay  but  one  modus: 

(1)  Bunb.  57i*  >/rf^,  vol.  1,  p,  734. 


:  TITHB  CASES. 

H.  I  Geo.  9.  1727.    Scacc^ 
Berney  V.  Chambers.   [Bunb.  $248.]    Gwil.674. 

^"ttTd  to^r  T  ^^^^  ^^  &^^^  ^^  amend  an  answer  to  a  tithe  bOl,  in  which  the  defend- 
amended,  by  "^  .^^  ^^^  swom,  that  a  certain  dose  contained  nine  acrea,  viiich,  in  fact, 
alteriqg  the  contained  seventeen,  though  issue  was  joined  and  a  commisaion  had  issued 
number  of  acres  (which  I  \Bunhwry\  never  knew  done  before)  but  it  was,  upon  the  delendaot'a 
fendamVfil^*"  P^y^ng  ^  ^«  coste  since  the  answer,  swearing  the  answer  over  again,  and 
was  stated  to      t^^uig  out  a  new  comnvssaoB  at  his  own  expence  (1). 

consist,  on  the  terms  of  paying  all  costs  since  the  answer,  swearing  the  answer  07er  again,  and  taking  oat  a  new 
cominissipn  at  the  defendant's  expence. 


(1)  But  floto,  since,  in  the  case  of  ifr.  Wort^      altering  the  day  of  payment  of  a  «MMlicr,  al- 
>y  Montague  v.  the  ooitart  refused  to      though  issue  was  not  jomed,  and  tlift  day  aet 

let  the  defeadtot  amend  his  aaewcr  by  only      right  in  the  crow  bill.    [Buab.l 

.E.  5  Geo,  2.  1731.    Scacc. 

1731.         Tbe  Binhe]^  tfBerefard  r«  Coioper.    [Sir  ClemeDt  Wearg's  MSS. 
'•-Y?-'  3Swaiiftt.I58ii.] 

Aflmfttf,  that  HPHE  plaintifF,  as  rector  of  Whitechurch,  brought  his  bffl  for  tithe-hay  and 
the  occupiers  of  -■-  potatoes  in  kind,  and  for  the  agistment  qf  barren  cattle.  Against  the 
r A^  *®^?®^P  claim  of  tithe-hay,  a  modus  was  pleaded  in  bar,  viz.  that  within  the  parish  of 
sev^al  towS-  Whitechurch  there  were  several  townships,  and  that  the  occupiers  of  eadi 
ships  within  the  township,  time  out  of  mind,  had  paid  certain  sums  of  money  in  lieu  of  tidie- 
parish),  time  hay,  which  sums  were  collected  by  the  respective  xonstabjes,  and  then  the 
<mt  of  mind,  had  whole,  which  amounted  to  15*,  41rf.,  was,  by  some  of  them,  paid  over  totherec- 
ffuuDsTf^onev  *°"  *®  *  inodus  for  the  whole  parish,  jfeyre,  Serjeant,  pro  quer.  objected 
in  lieu  of  tithe- '  ^^  ^^  modus,  that  as  it  was  laid  that  the  occupiers  of  each  township  have 
hay,  which  paid  the  certain  sums,  if  any  occupier  of  land  in  a  township  has  not  paid 
sums  were  col-  his  share  towards  making  up  the  sum  belonging  to  that  township,  it  will  be  a 
respective  ran-  "^^^^'^^ce ;  and  it  appears  that  several  of  the  lands  have  never  been  rated. 
stables,  and  the  Besides,  to  make  any  modus  good,  it  is  necessary  to  shew  how  the  rector  naay 
whole  was  by  recover  the  satisfaction ;  for,  he  thought,  the  rector  could  have  no  remedy 
some  or  one  of   against  a  division  or  township. 

toXe^rmoT*as  ^^TNOLDs,  Chief  Baron,  observed,  that  according  to  thid  modus,  flie  rector 
a  modus  for  die  ^^  ^^Y  Concerned  with  each  ville  in  general,  and  in  the  same  manner  must 
whole  parish,  have  his  remedy  against  each ;  which  Carter,  B.  said  was  no  more  than  wbat 
o^^dered  was  done  every  day  in  case  of  chief  rents :  but  aflerwards  it  appeared  by  the 
b^  doubtfol  P^^^^^  ^^'  ^^  ^^  usual  for  the  rector  to  deliver  schedules  to  each  constaUe 
whether  all  the  ^^  collect  by ;  and  by  some  of  them  It  appeared  how  much  each  inhabitant 
occupiers  of  the  ought,  and  was  used  to  pay,  towards  the  sum.  On  this  the  Chief  Baron 
lands  in  each  observed,  that  in  such  case  the  rector's  remedy  seemed  to  be  agamst  each 
TOnSbited*to  P*'*'^^*^"^  landholder,  for  his  share.— Ordered  to  stand  over  till  next  term, 
the  sum  to  be  ^^  Baron  going  to  tbe  House  of  Lords, 
raised  by  the  re-      Note,  None  of  the  plaintiff's  proof  was  read,  and  but  about  half  of  the 

spective  town-    defendant's. 

ships,  an  issue  fp«:„   ft  /^^^  o 

was  directed  to  iriil.  O  Ueo.  ^. 

fryttkemfidui*  The  proofs  in  the  cause  being  read,  and  observations  made  theTeom  hj 
the  cquQse],  Rxtkouos,  Chief  Baron,  said,  wherever  a  fact  is  litigated,  smd 
the  law  resulting  from  it  is  dubious,  we  will  always  have  the  &ct  4eter- 
Mined  before  •  we  }vdge  of  the  law  arising  from  it.  This  taodus  seems  to 
extend, no  .further  than  tbe  townships,  and  the  rest  to  be  an  historical  ac- 
count how  it  is  raised,  and  that  the  several  proportions  have  been  collected 
luooong  the  occupiers.  There  is  no  reason  .why  this  9na4w,  as  alleged,  shojuld 
JlOt  be  >gQDd»  ior  it  has  all  tjie  requisites  of  a  good  modus,  Tliis  miiat  b^ 
ib»  eape  whei^e  these  is  a  vwdu9  for  a  great  quantity  qf  land«  which  aft^r 
wardsis  disposed  of  into  different  hands ;  though  the  remedy  j^coipes  i^oi^ 
intricate,  yet  the  rector  must. have  it  against  all  those  who  have.t&e  laiudi,.^. 
Biyt  seveisl  facte  aj^earing  doubtful  tjo  tlie  couirt,  the,  pi^ncipal.pf  whidi 

—  was,  whether  all  occupiers  pf  the  lands  in  each  township  had  oootributed 

to 


ADDENDA.      .  Itd7 

to  die  smn  to  be  raiaed  by  the  leepeeiiye  townihip^  an  ietue  at  law  was  1731. 

directed  to  try  the  modii*.     Per  M.  Curiam.  »"hop  of 

N.  B.    Mr.  Bunbury  8aid»  when  this  matter  vr^  before  the  court  aeveral  "^^p<>^ 

years  ago,  it  was  adjudged  against  the  defendants,  because  the  modus  was  cowper. 

Iai4  to  be  payable  by  the  owners  and  occupiers,  which  was  held  to  be  uncer-  *  _^-  \  -^^J* 
tain,  because  an  owner  is  very  different  from  an  occupier. 

T.  5  Geo.  2.  1731.    Scacc. 

Williams  v.  Pecke.  [MS.] 

^T^H£  case  was,  Haverley  Park  lay  in  three  parishes,  and  was  part  of  the  Where  the  kixig 
-*-      ancient  possessions  of  the  crown,  and  never  had  paid  any  tithes,  or  c***  prescribe  m 
modus,  to  any  of  the  three  parishes,  except  a  buck  and  a  doe  to  the  parson  ^  w^^Hen- 
of  Hornchurch.       The  plaintiff,  being  parson  of  Stapleford  Abbots,  filed  i^t  or  lessee 
his  bill  to  have  tithes  of  so  much  of  the  park  as  lay  within  his  parish.  mmy  do  so  like- 

Bootlcy  sen.  said,  the  question  was^  whether  the  king  could  prescribe  t»  ^f^* 
non  decimando;  but  the  court  seemed  to  be  dear  he  might,  nor  was  it  con- 
troverted by  the  other  side.  Sir  W.  Jones,  387.  Secondly,  Whether  fessee  of 
the  crown  should  take  advantage  of  such  prescription ;  for  in  2  Co.  44  > 6  it  is 
laid  down,  that  a  spiritual  person  who  was  capable  at  common  law  of  tithes 
in  permanency,  may  prescribe  to  be  discharged  of  tithes  generally.  And 
also,  that  if  the  lands  of  a  bishop  were  discharged  in  his  hands  absolutely  by 
prescription,  then  the  demising  to  a  layman  cannot  make  the  lands  charge- 
able which  were  discharged  before ;  for  it  may  be  more  beneficial  to  the 
bishop,  in  respect  he  may  receive  a  greater  rent«  Then  he  said,  that  the 
king,  as  persona  mixta,  was  capable  of  tithes  at  law,  and  consequently  might 
prescribe  tn  non  decimando,  and  it  will  be  a  greater  benefit  for  the  king  that 
his  lessee  should  hold  the  land  discharged,  because  he  may  receive  more 
rent;  therefore,  the  land  should  be  held  tithe-free  in  the  hands  of  his  lessee : 
and  he  said  the  distinction  was  where  the  king  parted  with  the  inheritance, 
and  where  he  only  made  a  lease,  Hetl.  60,  2  Leon.  71,  that  such  prescrip- 
tion shall  be  good  to  his  lessee,  but  not  to  his  feoffee. 

Th^n  a  doubt  arose  whether  the  Attorney -General^  for  tlie  crown's  interest, 
should  not  have  been  made  a  party. 

Reynolds,  C.  B. — Supposing  the  lessee's  exemption  doubtful,  and  that  the 
crown-lands  were  discharged  (as  the  lands  of  Cistertians,  Templars,  and 
Hospitallers  were)  as  long  as  they  continued  in  the  hands  of  the  crown,  then 
this  will  affect  the  interest  of  the  crown  in  reservation  of  rent,  to  which  the 
Attorney-General  may  be  heard  without  being  made  a  party  to  the  suit ;  as 
in  courts  of  law,  where  an  incidental  point  arises,  the  determination  of  which 
may  afiect  the  crown,  it  is  usual  to  acquaint  the  Attorney-General,  that  he 
may  be  heard  as  to  what  relates  to  the  erown,  and  yet  he  is  not  made  a  party 
to  the  suit ;  but  if  he  does  not  appear,  the  court  proceeds. 

CoMYNs,  B. — The  king  is  persona  sacra,  and  may  prescribe  in  non  dect' 
mando,  but  it  is  not  certain  that  the  patentee  can  ;  for  there  does  not  seem 
to  be  the  same  reason  between  the  lessee  of  the  crown  and  the  lessee  of  a 
bishop. 

N.  B.  Pecke,  the  defendant,  was  assignee  of  the  lessee  of  the  crown,  and 
the  original  lease  was  for  99  years. 

In  Michaelmas  Term  foUowing,  the  Attorney-General  argued  pro  rege, 
and  he  distinguished  between  a  feoffment  and  a  lease  made  by  the  crown, 
HetL  60  ;  ft  Co.  58 ;  and  as  to  making  the  Attorney  party  to  a  suit  in  which 
the  crown  is  interested,  resolved  that  in  such  case  he  may  insist  on  being 
made  a  party. 

In  M.  6  Geo.  2,  Ward,  for  the  plaintiff,  argued,  that  patentee  in  fee  of 
the  crown  shall  pay  tithes,  1  Jones,  887;  1  Kol.  Ab.  656  ;  and  ftom  9.  Co. 
44,  Hob.  d09,  the  reason  of  such  a  prescription  for  a  spiritual  person '  seems 
to  be,  because  the  lands  of  a  bisliop  never  were  charged,  and  therefdofe  hil 
alienee  in  fee  shall  be  discharged.  But  in  the  king's  hsaidfir  laiidi  ve^  f^ee 
only  on  account  of  the  royalty  of  his  person,  which  is  a  fiersdniid  inednili^ni- 


cable  jprivil^,  «iid  flnBBMOfMMrly  caipiM^Q-^  bit  hntefVkAGto.^Otr.  44t 
was  caed  to  shew  that  ilischargi^s  maybe  «ipoii«.|MSweralaoeotiiii8»  nudso 
ha^c;  different  effects.  That  the  Jkiog's  lessee  finr  life  \  or  jesM,  shall  fMiy 
tithes;  and  HetL  60  was  pnly a  mufiotiog  ou.InHtd^Hertfrtufs  case,*  1  Jones, 
and  so  no  authority^  >       ,        i       .      .     . 

WilbraJkam, — That  a  bishop's  alienee  in  fee^  diaft  be  di$cbaff*|^,  1  BrownL 
61 ;  but  not  the  king's,  Cro.  £lis.  511  :  and  that  tiie  privilege  of  disduo^. 
continues  only  whilst  the  lands  are  in  the  king's  hands.  Sty«  137«' 

York^  Attorney  "General. — ^The  prescription  is  good,  the  king's  alienee  ie  m 
the  same  condition  with  that  of  a  bishop,  the  ki}ig»  as  persona  mtxto,  being 
capable  of  such  a  discharge.  It  is  good  in  the  case  of  a  bishop,  Yelr*  8»  By 
the  same  reason  in  the  king^Sj  Z  Keb.  ^17«  Perhaps,  in  favortm  eccletuB  the 
most  oorompn  discharge  shall  be  intended.  But  if  the  Gistertians,  whose  com- 
mon discJiaxge  wai^  quafi^ni  proprus,  $c«  Ivid  let  the  lands,  and  lessees  bad 
never  paid.iiny  tithes^  yet  as;  they  were  capable  of  other  disdiarge%  tfaey  sbaU 
be  intended ;  and  so  hold,  this  very  term,  by  Kixa,  Lord  G. 

R£T)^oiJ>s,  C»  B«-^The.  prescription  is  sufficient;  it  is  for  the  king,  hv 
farmers^  and  tenants ;  had  it  been  for  the  king  only^  it  could  not  be  extended 
further*  .But  as  it  is,  why  should  not  the  kiii^'s  lessee  be  in  ai  good  m  condi<* 
tion.  aa'a  bishop's!  The  king  is  both  a  spiritual  and  a  ky  person.  If 'a 
bishop'ft  lessee  wqold  be.  discharged,  why  not  the  king's^?  ond  there, is  no 
ground  for  the  former  but  an  extra<>ju<UGial  opinion  of  Hob.  d.09.  But  in 
Uiis  case  it  i^  clear,  that  a  prescription  to  discharge  the  king's  teunt'for 
years  is  good,  and  so  decreed  by  all  the  Barons. 


1732. 


Personal  notice 
of  setting  out 
tithes  is  not  ne- 
cessary at  com- 
mon law. 


Bwry  Sommer  Assizes  1732.    Affirmed  in  Error. 

jffewke  V.  White.    [MS.] 

IN  case  against  a  parson,  for  not  taking  away  his  tithes  off  the  defendant's 
ground  after  the  tithes  were  severed  from  the  nine  parts.  The  plnintiff 
proved  the  defendant's  induction  into  the  living,  to  prove  him  proprieturnu  of 
the  tithes,  as  laid  down  in  tlie  declaration,  and  then  proved  the  tithes  laid 
upon  the  ground  three  weeks  after  severance. 

Objection  for  defendant.  That  plaintiff  had  not  proved  be  gave  peitonal 
notice  to  the  defendant  (but  only  to  his  sister,  who  lived  in  his  haose^  the 
defendant  not  being  at  home)  that  he  was  going  to  tithe. 

Per  liSs,  J,  of  Assize.  I  know  the  Ecdesiastical  Gourt  held  notice  neces- 
sary to  be .  given  to  the  parson,  but  I  think  it  settled  that  it  is  not  necessary  at 
common  law,  though  it  is  usually  done  out  of  civility.  Chase  v.  fTay  is.  ex- 
press,,  that  notice  is  not  necessary.  Verdict  i^ro  quer.  dam.  Is. 


1743. 


To  a  libel  in 
the  Spiritual 
Court  for  tithes 
the  defendant 
pleaded,  that 
the  lands  were 


>    ■  M.  16Geo.2.  1749.  B.R. 

*  •  

IMatthews  v.  Filch  and  Others.  [MS.]  ' 

npHIS  was  a  libel  in  the  Gpnsistory  Gourt  of  Litchfield  and  Coventry  for 
^  ^  tithes  in  kind.  The  defendants  pleaded  that  the  locus  in  quo  was 
parcel  of  the  lands  belonging  to  the  Abbey  of  Combe,  and  were,  and  always 
b^  been  exempt  and  discharged  irom  the*  payment  of  tithes  in  whosesoever 
bands  tliey  were ;  that  this  abbey  was  dissolved  by  the  31  Hen.  8,  and  by  that 
parcel  of  an  an-  g^.  came  .to  the  crown,  and  ought  to  be  held  discharged,  &'c  as  freely  as 
and  M^mpt  ^^^^  ^®^®  ^"  ^^  hands  of  the  abbot :  and  then  they  averred,  that  the  said 
from  tithes,  and  kmda  both  before  and  since  the  statute,  were  and  had  been  absolutely  ^is- 
that  on  the  dls-  charged,  &c.  in  whosesoever  hands  they  were,  and  never  paid  tithes.  This  plea 
solution  the  -  ^as  Overruled  below,  and  sentence  given  against  the  defendants,  who  now 
IhetS^^'Ind  inoved  for  a  prohibition, 
ought  to  be  held      .^^^^  ^d  RycUf,  e  contra,  insbted,  that  the  defendants  ought  to  have 

discharged  as  ,  •C^ 

freely  as  they  were  in  the  fatinils  of  the  abbot;  and  averred,  that  the  lands,  both  beflire  and  since  the  ttatnte  of 
dissolutions,  were  and  had'  been  absolutely  discharged,  &c.  in  whoaetoever  hands  they  were.  The  pics  bcbf 
oTemiled  in  the  Spiritml  Court,  a  prohibition  was  granted.  ' 


dfet  ioriftL  a  preftcriptiofiy «»,  dmt  ^e  ftBI)6t  und  U»  ffr^decesscnrs  Kad,  time  im- 
memorial before*  tlie'.acatuteffyheld  and  enjoyed  tbeselands  dtscharged;  for 
tfaat  «iiity  of  possessionr  was  Yi6t  a  snillclent  dtadmrgd  ?  Rep.  47 ;  Hob. 
i&Si  Thoraean  W  no  qiiesikm  but  th&es  are  of  a  Bpiritna)  nature,  and 
cognizable  in  the  Spiritud  Court,  only ;  and  the  only  question  seems  to  be, 
vbet&er  this  court  hta  jansdiGtion  <df  the  discharge  of  tithes  by  this  act  of 
parliacment  And  that  die  Spiritual  Court  has  jurisdiction  where  ^n  act 
of  parliament  comes  in  question,  appeara  2  Roll.  Abr.  d08,  p.  fit ;  and  the 
reason  i%  because  where  they  hatie  original  jurisdiction,  they  shall  have  juris- 
diction of  all  incidents.  2  Roil.  Abr.  SOO*;  Btdbrook  v.  Btidgei,  which  was 
a£bel  for  a  pension,  and  the  stat.  54  Hen.  8.  came  in  question  in  that  case. 
So  it  is  held  Cro.  Elis^  '595,  Somefaet^  v.'  Marhharkf  if  one  'Is  sued  in  a 
Spiritoal  Gomrt  ftur  a  matter  wbereof  thtff  have  juxisdiction,'and  therein 
a  plea  is  pleaded,  that  is  triable  art  common  taw;  yet,  if  they  allow  the  plea, 
they  ^mU  have  jurisdiction  thereofi  and  try  2t.  Before  ^e  Hct  of  parliament, 
the  Spiritual  Court  nadoubtedlyliad-jftttij^dictidn^  and  the  at:t  of  parliament 
gives  no  new  discharge;  aild  as  mese  !and^  were jparcel  of  theOistertian  ordier, 
tliey  were  never  hbtohilely  discharged;  but  oiily  quamdin  prapriis  Tndnibut 
excoluarUfU^  It  is  tnjie,  in  the  bands  of  the  crown  fh^  were  discharged,  be- 
caniBe  the  crown  ^asiiioi  excoleref  but  its  patentee^,  and  therefbTe  shall  pay; 
and,  in  the  present  casey  it  appears  that  these  lands' are'  in  the  hands  of  a  ten* 
ant  9  Leon.  71;  Watson's  Ciergyn^an's  Law,  429,  430;  Cro.  Efiz.  579. 
>  Itwas  likewise  ohjectedj'tfaat  ^ler  sentence  die  ^arty  came  too  late  for  a  pro-^ 
hibition.  Winch.  8;  Cro.  Eliz.  595 ;  fi<nner»eiY.Markhdm,  2  Roll.*  Abr.  SI 8« 

Hmrpeyj  in  support  of  the  rule,  said^  that  in  all  cases  where  it  appeared 
upon  the  face  of  the  proceedings  that  the  Spiritual  Court  had  no  jurisdic- 
tion, the  party  never  came  loo  late  after  sentence^  eoueept  odiy  in  the  case 
of  citing  out  of  the  diocese.  2  Roll.  Abr.  318.  Here  is  a  manifest  defect  of 
jurisdiction.  It  appears  by  the  allegation,  that  the  hctis  in  quo,  &c.  is  parcel 
of  tt>^  Abbey  of  Combe,  and  was  absolutely  discharged  of  tithes  before  the 
diBsokktion,  and^  thut  by  31  Hen.  8.  the  long  and  his  patentee  shall  enjoy 
Aero  tn  iatn  amplo  el  binejiciali  modo,  as  the  abbot  did  at  the  time  of  the 
dtsisolution ;  and  it  is  expresriy  averred  that  these  lands  never  did  pay  tithes 
either  before  or  since  the  dissolution.  So  that  here  is  an  exemption  pleaded 
bj  the  statute,  and  wherever  a  question  arises  upon  the  construction  of  an 
aot  of  parliament,  the  temporal  courts  ^hall  have  jurisdi^ion.  St  Inst.  611, 
614  ;  12  Rep.  65,  66  ;  2  Inst.  618.'  '      * 

*  He  admitted  that  laicus  mer^  could  not  prescribe  tn  non  dedmando,  but 
elaimfng  under  a  spiritual  person  he  may,  2  Rep.  44,  The  Bishop  6f  Wxa' 
Chester's  case.  It  is  objected,  that  d^endants  ought  to  plead  the  exemption 
by  way  of  prescription.  They  have  done  so  expressly,  viz.  that,  both 
before  the  dissolution  and  since,  they  were  discharged  of  tithes,  and  have 
been  so  time  immemorial,  so  that  the  Spiritual  Court  cannot  have  jurisdiction 
pro  defectu  triationis.  It  ia  also  said,  that  whece  they  have  jurisdiction  of  the 
principal,  they  shaU  have  jurisdiction  of  all  incidents.  If  the  question  be 
upon  the  payment  or  setting  out  of  tithes,  or  upon  a  legacy  or  marriage,  or 
such  like  incidents,  the  Temporal  Court  will  leave  it  to  the  trial  of  their 
laws  ;  but  when  the  matter  incidental  is  not  determinable  in  the  Ecclesiastical 
Courts,  a  prohibidon  lies,  ks  in  cases  de  modo  decimandif  or  in  cases  of 
real  composition,  either  in  discharge  of  tithes,  or  in  the  manner  of  tithes. 
2  Inst.  $10;  So  if  one  is  sued  in  the  Spiritual  Court  for  tithes  of  vjffva 
ccedua,  the  party  may  suggest  that  they  Were  gross  or  great  trees,  and  have 
d  prohibition.  '  2  Inst.  608. 

The  court  took  time  to  consider :  and  at  another  day  the  Chief  Justice 
^d,  they  were  all  of  opinion  that  a  prohibition  ought  to  go ;  for  as  it  ap- 
peared on  the  fiice  of  the  jA-oceedings  that  these  lands  originally  belonged  to 
the  Cistertians,  and  were  consequently  capable  of  being  discharged,  and  no 
tithefthad  been  paid  befbre  or  since  the  dissolution,  they  ought  to  be  looked  on 
as  absolutely  discharged. 


If40  TITHB  CASES. 

1747.  H.  20  Geo.  2,  17^.    Scac5c. 

^"^^^^^""'"^  Thomas  y.  Bee$.     [Gwil.  796J 

Com  cannot       TN  this  oaae,  an  occupier  of  lands  having  cut  down  his  corn  when  ripe,  Bsut 
**^ed  from**  the  ^^®  fences  being  bad)  having  removed  the  whole  crop  into  an  adjoining 

field  where  it  is  ^^*  where,  afler  notice  given  in  church,  he  tithed  it ;  the  oonrt  held  the 
produced,  before  removal  to  be  illegal,  and  decreed  him  to  account  for  the  tithes  (1). 


it  is  titfaed. 


1748. 


(1)  This  case  ii  given  in  Sir  H.  GwiUlm's      careful  search  of  the  Decree  Book«  no  tiace  of 
collection  as  a  manuscript  case.    On  a  very      the  case  has  been  discovered. 


E.  21  Geo.  2.  1748.     Cane. 
Jfay  20ih.  Cart  v.  Hodgfdn  and  Others.    [MS.  8  Swanst.  160  n.] 

h^u^t^  TIILL  by  the  administrator  de  bonis  non  of  WiUiam  Cart,  late  rector  of 
from°timroutof  V^  Stony  Stanton,  in  com..  Leicester,  for  an  account  and  satisfaction  of 
mmd  paid  out  tithe-hay,  and  the  small  tithes  of  the  said  rectory,  due  to  him  from  1722, 
of  every  yard-  when  Cart  first  became  rector,  to  1735,  when  he  died.  The  defendants  in 
*•«*•'"»***  Pf^  their  answer,  as  to  the  smidl  tithes,  set  out,  "  that  there  is  a  modus  or  com- 
tithes,  and^t  P^^^tion  of  5*.  which,  from  time  out  of  mind,  has  been  paid  out  of  every  yard- 
it  ought  to  be  ^^^^  in  the  said  parish  of  S.,  in  lieu  of  tithes,  and  that  it  ought  to  be  received 
received  yearly,  yearly,  and  every  year,  as  a  modus  /*  and  further  alleged,  that  Cart,  the  rector, 
*"^  ^^^^A  '^®^^^^  "*  ^"^^  ^"®  y^*^^^  from  the  defendants,  "  the  occupiers  of  some  of  the 
sufflciently'lJd,  ya^^-^*nd8»  an^  ^^e  other  occupiers  and  farmers  of  the  said  other  yard- 
though  the  an-'  hinds ;"  and  that  Dr.  Geary,  his  predecessor,  received  it  "  from  the  occupiers 
swer  did  not      and  farmers  of  the  said  yard-lands." 

■tatethei^itf  It  was  objected  by  Mr.  Wilbraham  and  others,  to  this  modus,  1.  That 
Mv^pardculM-**"  though  it  be  not  now  necessary  (as  it  was  formerly)  to  lay  a  modus  as  payable 
day,  or  even  as  ^n  such  a  particular  day,  yet  it  must  be  laid  to  be  paid  annually  (in  which 
being  payable  case  it  will  be  understood  to  be  payable  on  the  first  day  of  the  year),  and 
aijiiually.  The.  this  is  not  alleged  in  the  present  case.  2.  It  is  not  stated  by  whom  the 
cohered  suffi-  ^^^^  ought  to  be  paid,  wnich  should  be  shewn,  that  the  person  may  be 
ciently  pleaded,  l^nown  against  whom  the  action  must  be  brought.  A  modus  (generally)  is 
though  the  an-  payable  by  the  occupier,  but  not  always;  for  sometimes  it  is  paid  by  the 
swer  did  not  lord,  Cro.  El.  599,  and  sometimes  by  the  occupier  only  of  part.  3.  This  is 
it*was*^ayab™-  ^^^^^^  to  be  a  modus  or  composition  (in  the  disjunctive),  which  is  very  inac* 
it  appearing,  '  curate,  these  being  of  a  different  nature ;  for  a  composition  is  fluctuating, 
from  a  subse-  but  a  modus  not  so.  And  in  the  late  case  ofHardcastle  and  Slater(l\  where  a 
quent  part  of  modus  was  laid  to  be  paid  by  the  owners  and  occupiers,  it  was  held  ill,  these 
^^rnXT'  r-  ^^ng  tlifferent. 

sons  the  re^ra  ^^  ^^  Other  side,  it  was  argued  by  Mr.  Murray^  Solicitor  General,  that 
had  received  it.  there  is  a  great  difference  between  bringing  bills  for  establishing  a  modus^  and 
Held,  tliat  a  where  a  bill  is  brought  for  subtraction  of  tithes,  and  a  modus  is  set  up  by 
defenceofmo^itf  ^^y  ^f  defence :  in  this  last  case,  though  it  be  set  out  informally,  yet  if  it 
^unctively  as  ^PP^^^  Sufficiently  in  evidence,  this  will  bar  the  plaintiflT;  and  it  has  been 
Kfttoduif  or  com-  lately  held,  that  in  a  bill  for  tithes,  if  it  appears  by  the  plaintiiPs  own  evi- 
fon/um,  payable  dence  that  there  is  a  modus,  he  cannot  have  a  decree.  Now  here,  it  must  be 
^™  ^"Id  ^"  ®^™^tted,  the  modus  is  inaccurately  stated ;  but  yet  it  sufficiently  appears. 
On  a  question  of  ^^ng  the  whole  together,  that  this  is  a  modus,  and  that  it  is  payable  yearly 
moduif  no  inha-  ^y  the  occupiers  and  farmers.  And  Mr.  Solicitor  said,  that  where  a  modus 
bitant  of  the  was  laid  to  be  payable  by  "  the  owners  and  occupiers,**  it  had  been  lately  held 
'l^^'  "^^^^  sufficient ;  which  the  court  seemed  to  admit. 

fitundtt^the"*"  "^^^  LoRD  Chakcellor. — ^Thcrc  are  cases,  perhaps,  in  another  court, 
ci|stomi  can  be  ^l^ere  moduses  have  been  overturned  for  niceties ;  but  the  qnestion  here  is, 
examined  as  a  whether  it  be  laid  sufficiently  in  substance  ?  As  to  the  difference  mentioned 
^^Th"^'  h  f  *  ^^  ^^^  ^^'  between  bills  brought  for  a  modus,  and  the  setting  them  up  by 
dove/is  covered  ^^^  ®^  defence,  in  both  cases  the  modus  must  be  laid  with  sufficient  cer- 
byaauM/ifsfbr  tainty,  otherwise  the  court  will  not  enter  into  proof;  and  this  is  the  rule 
tithe-hay.  both  of  this  court  and  the  Exchequer.     Indeed,  where  the  plaintiff  sues  for 

tithes,  and  (hews,  in  his  own  proof,  Ihere  has  been  a  modus,  this  wiD  bar 

him; 

(1)  Ante,  p.  90. 


ADDENDA.  If41 

him ;  though,  perhaps,  it  would  not  be  sufficient,  if  proved  by  the  defendant* 
There  have  been  cases  of  this  nature;  and  on  the  same  foundation,  it  has 
been  held  by  Lord  Chief  Justice  Holt,  that  where  in  ejectment  the  plainti£P 
proves  a  deed  he  shall  be  nonsuited,  though  such  pioof  by  the  defendant  is 
not  sufficient ;  and  there'  are  many  other  cases  of  this  kind.  Nqw,  in  the 
present  case,  I  am  of  opinion,  that  the  modus  is  stated  to  a  common  intent, 
and  therefore  to  a  sufficient  certainty.  There  is  no  ground  for  the  objection, 
that  there  is  no  time  of  payment  alleged.  It  would  be  attended  with  great 
inconvenience  to  make  it  necessary  to  shew  a  particular  day  on  which  a 
modus  is  payable.  If  it  was  alleged  to  be  payable  yearly,  this  anciently 
was  held  sufficient,  and  so  it  is  at  this  day.  Here,  after  stating  the  modus, 
it  is  said  that  it  ought  to  be  received  yearly,  and  every  year,  as  a  modus  ; 
which  is  aB  one  in  substance,  as  if  it  had  been  alleged  in  the  banning  to  be 
paid  yearly.  This  is  sufficient,  thotigh  it  be  somewhat  inaccurate,  but  the 
same  exactness  is  not  required  in  answers  in  this  court  and  in  the  Exchequer 
as  in  pleading.  As  to  the  dd  objection,  it  is  shewn  in  the  subsequent  parts 
of  the  answer,  that  Cart  and  Geary  have  accepted  the  modus  from  the  occu- 
piers and  farmers,  who  must  be  admitted  to  be  the  same  persons,  and 
therefore  this  exception  is  not  mateijal.  And  as  to  the  last,  a  modus,  or 
composition  payable  from  time  immemorial,  must  mean  the  same  thing. 

The  objections  being  all  overruled,  the  defendants  proceeded  to  their  proofs. 
And  the  deposition  of  one  Norton,  a  parishioner  of  Stoney  Stanton,  was 
produced,  to  prove  the  modus  for  the  yard-land ;  and  it  was  urged  for  the 
defendants,  that  as  it  does  not  appear  that  the  whole  parish  is  divided  into 
yard-lands,  a  parishioner  may  well  be  admitted  to  prove  it,  unless  it  be  shewUi 
on  the  other  side,  that  he  has  a  yard-land. 

But  by  Lord  Chancellor ;  his  deposition  cannot  be  read,  because  this  modus 
may  possibly  be  in  satisfaction  of  all  the  lesser  tithes  of  the  parish  :  and  he 
said  he  had  a  note  of  a  case  where  it  was  determined  by  all  the  judges  in 
England,  in  the  time  of  Lord  Chief  Justice  Parker,  that  where  a  modus  is 
in  question,  no  inhabitant  of  the  parish  can  be  examined  generally,  unless  be  be 
a  lodger,  or  one  receiving  alms  of  the  parish,  but  he  must  not  be  a  person 
who  can  claim  any  thing  under  the  custom. 

It  appeared  by  the  evidence  produced,  that  as  to  the  tithe-hay,  the  parsons 
of  the  parish  had  for  a  long  time  enjoyed  several  pieces  of  land  in  lieu  thereof, 
and  it  was  not  proved  that  Mr.  Cart  ever  demanded  such  tithe.  It  also  ap- 
peared, that  great  part  of  the  lands  in  the  parish  which  was  formerly  grass, 
was  now  turned  into  clover.     As  to  the  modus  of  5s.  there  was  variety  of  proof. 

The  Lord  Chancellor  said,  that  there  was  no  ground  for  the  bill  so  far 
as  it  relates  to  the  tithe-hay,  as  it  appears  that  the  rectors  have  enjoyed  land  in 
lieu  thereof.  And  it  makes  no  difference  that  the  lands  in  the  parish  are 
turned  to  clover,  for  it  lias  been  determined,  that  where  there  is  a  rnodus^  or 
real  cooqposition,  for  the  tithe  of  hay,  and  the  ground  is  broke  up  and  turned 
into  a  new  culture,  aa  clover,  &c.,  yet  the  modus  or  composition  remains  the 
same ;  eaph  side  being  to  take  its  chance,  as  it  sometimes  may  be  for  the 
benefit  of  the  parson  and  sometimes  of  the  farmer ;  and  the  contrary  would 
oecaaion  much  uncertainty.  It  is  also  very  material  that  this  bill  is  brought 
after  a  very  great  length  of  time,  and  after  an  acquiescence  by  the  incumbent, 
during  his  whole  life.  It  would  be  of  great  inconvenience  to  sufler  personal 
xepresentatiires  to  bring  bills  for  such  tithes  as  the  rector  himself  never  de- 
manded ;  I  neyer  remember  such  a  case,  and  will  not  make  a  precedent. 
This  is  a  circumstance, of  great  weight.  This  part  of  the  bill,  theremre,  ought 
to  be  dismissed  with  costs.  The  modus  of  5s.  must  be  sent  to  trial,  on  account 
of  the  variety  of  the  proofs ;  and  it  is  proper  to  reserve  the  consideration  of 
ooets^  as  txi  this  part  of  the  bill,  tiH  the  issue  be  tried;  and  he  decreed  accord- 
ingly. 


IMt  TITHB'fiAfiES. 

1748.      .•;•.'•■••■.•'••.:  •   •  •    ■•■  • 

^-^'^^'^^  ■  ;        '    T.  21  &62Geo.i2.   1746.    Scacc. 

;1     .  Ingram  r^  Tkaeiutm.    MS.  Gwi).819. 

Where  it  was  in  ^^CBILL  bv  a  vicar  against  an  occupier,  for  tithes  of  a  part  of  certain  lands, 
proof  that  the  'M3  called  Bromley  Grange,  formerly  belonging  to  a  monastery  of  Cistertian 
tion  bdonged  SJO'^^s*  Tbe  defendant  insisted,  that  tbe  lands  belonged  to  the  Monastery  of 
to  one  of  the  ^ount^s  at  th^  dissolution,  which  monastery  was  founded  time  immemorial, 
greater  homes,  ar^d  was  one  of  the  greater  monasteries :  that  the  lands  were  tithe-free  at  the 
and  that  they      dissolution,  and  King  Hen.  8,  became  seised  thereof  exempt  from  .tithes :  and 

♦;fK->fVifJ£f«l  tbat  the  lands  bad  ever  since  been,  and  then  were,  exempt  from  tithes. 

titnes,  the  court    ,v''i~*«i  -i  .  'iiii-i*         '•        tj 

presumed  an  From  the  evidence  m  the  cause,  it  appeared  that  the  lands  m  question  bad 

absolute,  not  a  always  been  in  the  occupation  of  the  owners  of  the  inheritance,  and  had  never 
qualified  ex-  paid  tithes;  but,  that  other  lands,  also  parts  of  Bromley  Grange,  in  the  hands 
rwCri^r^fftewte^^d  paid  tithes. 

proof  that  the  .  'I^be  question  therefore  was,  whether  the  exemption  was  an  absolute  one  at 
house  was  a  the  time  of  the  dissolution,  or  was  only  qualified  during  the  occupation  of  the 
Cbtertian  ab-     lan3aby  the  C  is  tertians  (1), 

hmds  ^ttrt°*f*'  "fhe  toBD  Chi£F  Bahon  was  of  opinion,  that  the  exemption  was  a  qualified 
the  same  fuin,  ^^^f  ^ind  that  the  plaintiff  was  entitled  to  recover.  But  the  rest  of  the,  court, 
paid  tithes,  '  B^rons  Clabxe,  Clive,  and  Legge,  considered  that  proof  of  payment  by  other 
whUe  in  the  lands  bi^ht  not  to  affect  these ;  that  die  defendant  could  not  be  bound  by 
'"te^^^d^Aat  ^^  4^fence  or  by  the  neglect  of  other  persons; — that  the  Cistertians  were 
the  lands  in  Capable  of  Other  discharges  than  those  arising  from  the  privil^e  of  orders-— 
question  were  and,  from  the  long  non-payment,  a  general  discharge  ought  to  be  presumed., 
never  in  lease,     different  from  that  of  the  other  lauds  in   Bromley  Grange.     The  bill  waa 

dismissed* 

(1)  See  Slait  v.  Brake,  Hob.  296,  30d;  Jntt,  Vol.  1,  p.  814  *  Hard^lOl ;  Dyer,  S40r 


1772. 


H.  12  Geo.  8.  1772.    Scacc. 
Ellis  V.  Fermor.    [3  Wood,  381.]    Gwil.1022, 


Tithe  of  wool  nroiB  Ticar  of  Stoke  Lyoe,  iit  U»e  county  of  Oxford,  claimed  tli  vicarial 
may  be  due  in  J-  tithes  in  the  parish,  and  in  particular,  the  tithes  of  agistment  for  albaheep 
titbe^of  Jgist**^^  agisted  therein,  and  not  shorn  therein,  &r  far  which  no  tithe-wool  was  paid  t6 
ment  in  another.  ^^^"^  the  tithe  of  all  furse  cut  diereon,  or  sold  and  earned  away,  or  expended 
Wheretheoo  iir  the  parish ;  and  the  tildes  of  all  elover'-seed,  trefoil,  saintM,  aiid  othevgrass- 
cnpierof  a  farm  tfeeds  raised  Or  cut  tf^eHn;  and  slated,  that  the  defenclaftt  Fennor  hod,  sinoa 
'L^l^^^f  his  induction  to  the  said  viearage  on  the  ^Ist  »f  October,  1758i  "bMk  seised 
for  common  of  ^^  '^^  ^*  ^^^^  ^ber  estate  df  inheritance,  of  two  Aitms  calM  Tusufore  and 
pasture  for  a  Piflriico,  itituste  itt'  die*  parish  of  TusDhore,  by  resison  wffereof  he  avid  his  tanants 
certain  number  and  lessees,  oCcupiers  of  the  said  fittrms,  had  a  right  to  dettastui«'twolitaMred 
land l?the  -  ^ndfbrty  sheep  fdr  each  6f  those  fiitms  n^n a eommv^n ctiled  Bayard*s 'Green, 
lishofB.  L^*  in  the 'parish  of  StdkeLyne;  that  the  defendant  had  hiaanelf  kybetfpM-bneef 
which  such  die  said  farms  called  Tusmore  Ftirm  froiti  ti)e>said  time  tinttlilh&'dtbiApriiy 
sheep  were  oc-  1 768?  that  he  then  let  the  same  to  thedeftmdont  Refberts,  who  htidnePet  sinos 
T'*'"dtitir**"  <>«««l^edit;  (hat  the  defendant  A^hsn  had;  «M»fli  the  said  iTlMcfOefsbet,  1756, 

e  ,anatiuie-  .-..'.'    i.         ..  -i  v     .    n^caitfitd 

wool,  or  a  sa-  oc%.ujto* 

tis&ction  in  respect  thereof,  hfid  been  immcmorially  paid  to  the  rector  of  A,  sis  often  as  the  sheep  were  filiom' 
in  that  parish,  and  it  had  %een  the  constant  usage  to  diear  them  th«re;-held,  Okt  Ais'wsi'srgodd  dtAMM 
against  the  claim:*ef  jthfl.fictr  •€  B<  for  agisduentMitfae  ior  the  tine  th»  sheep  w«te  depastweA  in^^ftiniikf 
though  he  derived,  po  profit^  as  titlies  from  th«m,  chie^y,  a«  it  seems,  because  the  4^t  Qt  oommon  (w^kh  is^aa 
incorporeal  hereditament),  is  legally  reputed  part  of  the  farm  to  which  it  u  appendant  pr  appurtenant.  *  Semh% 
that  the  contrary  would  be  held,  where  the  right  of  common  was  in  gros^,  which  is  annexed  to  the  person,  and 
not  to  the  land.  .  •  •     >• 

Tithe  of  furze  is  due  of  common  right,  but  may  be  ezempMd  by  bebg  vScdAir  .hiisb«ilry  pttr|iQMs: ;  baS 
liurze  cut  in  one  patish,  and  lued  for  busbuidcy  puiposes  'w,  ana4)er  farifb,  •  is  not  f xe«p(;^aai  iliiti}%  .     .    \  - 


,*'   ■     .       »,-  •; 
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AHOettDA.  ^  ins 

oceunjed  the  other  fann;  thatthey  hid,  for  great  parC  of  the  ti]ile,:agiftt^-eaeh        177t. 
two  hundred  and  forty  sheep  on  Eayard's  Green,  but  had  always  shorn  silch        m.t» 
sheep  out  of  ^e  parish  of  Stoke  Lyne,  and  had  not  paid  the  plaintiff  any  tithes 
for  the  wool  of  snch' sheep  ^  and  the  ^mtifF  insistcnd,  that  he  was.  entitled  to 
receive  agistment-tithe  for  the  said  sheep  in  proportion  to  the  valu^  of  the 
pasturage  thereof  for  the  time  they  were  respectively  depastured  in  the  p^|h 
of  Stoke  Lyne.     The  bill  further  stated,  that  the  defendant  Fertnor  had  also 
occupied' a  large  quantity  of  furze-grounds  within  Stoke  Lyne,  and  bad  an^-^ 
Dually  cut  and  sold,  or  carried  away  out  of  the  said  parish,  large  quantities  of 
fvLTze,  the  tithes  of  which,  he  ought  to  have  paid  to  the  plaintiff! ,  The^bil^ 
further  stated,  that  the  defendant  Samsom  had,  during  the  said  tfipe,  great 
quantities  of  seed,  the  tithes  whereof  were  due  to  the  plaintiff;  and  praji^d, 
diat  they  might  account  with  and  satisfy  the  plaintiff  for  the  same.' 

The  defendant  Fer'mor  said,  that  the  plaintiff  was  vicar,  and  ^s  i^uch,  enti- 
tled to  all  vidarial  tithes,  except  aft  after  mentioned;  that  he  had,  during  ^1 
the  time  the  plaintiff  had  been  vicar,  been  seised  in  fee  of  two  farms,  the.pOB 
called  Tiismore  and  the  other  Pimlico,  in  the  liberty  of  Tusmore,  in  the  pat is^ 
ofTdsmore;  that  the  respective  occupiers  of  the  said  farms  had  a  right  to 
depasture,  each  of  them,  two  hundred  and  forty  sheep  upon  Bayard^  Gtcjen ; 
that  the  said  right  had  been  immemorially  exercised  by  tii^  occupiers  thereof; 
that  he  had  occiipied  Tusmore  Farm  from  the  time  of  the  plaintiff's  ipductiqp 
until  the  5th  of  April,  1766;  and  that  from  that  time,  the  defendant  Roberts  had 
occupied  the  same  as  tenant  to  him;  that  during  the  time  he  occupied  th^saiq 
£nrm,  he  had  depastured  yearly  on  Bayard's  Green,  two  hundred  and  forty 
sheep  from  the  latter  end  of  April  to  the  latter  end  of  October;  but  that  none 
of  the  said  slieep  had  ever  lodged  on  Bayard's  Green,  or  within  the  parish  of 
Stoke  Lyne,  but  were  driven  off  from  Bayard's  Green  every  evening,  ai)d  lodged 
and  folded  within  some  part  of  Tusmore  Farm ;  that  the  defendant  Allen  had« 
ever  tinea  the  plaintiff's  induction,  occupied  PimliGO  Farm  as  his  tenant;  that 
daring  the  respective  times  that  the  defendants  Roberts  and  Allen  had  pccupied 
the  siud  fiurms,  they  had  respecttv^ydepastured  on  Bayard's  Green  yearly, 
from  about  the  latter  end  of  April  until  about  the  latter  end  of  October,  4wo 
hundred  and  forty  sheep  in  respect  of  eaoh  of  the  said  farms,  but  that  none  of 
their  said  sheep  had  lodged  by  night  thereon,  or  within  the  parish  of  Stoke 
I^ne,  but  had  every  evening  been  lodged  or  folded  within  the  said  farms. 
fife  admiMe^V  that  he  had  shorn  aUauch  sheep  depasturtd  on.fiayard's,Gj:«in 
eut  of  the  paiish  of  Stoke  Lyne,  and  had  shorn  the  sam^  in  the  parish  if 
Tiisnore,  and  had  never  paid  the  ^aintitf  the.  tithe  of  w^ol  or  i»iy.  otbev 
tithe  in  respect  of  such  sheep;  but  he  said,*  that  he  had.  paid  to  tbare<;tdr 
of  Tnsanore  the  tithe  of  such  wool,  or  made  him  a  satisfactiDB  for  the  same^ 
He  fujHher  said»  that  be  did  not  believe  that  the  phiiiiiiff-vi^  entitled.  1^ 
agistnenMithe»  for  the  psatUMge  of  the  tmd  shei^*  because  tha^,  the  fb^ep^r 
gates  for  four*httiidred  and lei^ty  aheep  appurteeent  to  ^ha  said,tenei;nenti9 
had  been  if9i»eBS^fiaUy«sed  aiid^  enjoyed  j>y  the  oeoupiera  o$  Ti^ipore  Fanpi 
and  Pimlico  Farm  upiHi' Bayard's  Gveea)  end  that  tbe^  tithes,  of  wool  of  fbe 
said  sheep  JmA  beenaanoemoriallyfatdto  the  reqCor  i^:Tasmoreas  oflen 
aa  the^sbid'Shaepnhkkd  been  -shorn  in  the  said  parish  of  Tusxnore;  that  it  had 
been  the>eenataAt  usage  lo  flheavaupk  sheep  in  the.pajdsh  of  Tusrooce.  He  ad* 
nittedabov  >  thatbe  oeeMpipd.. twenty  acres  of  fur^e  lands  on  Bayards  Green; 
but  said,  that 'he-didiiio|;  know  whether  the  same  were  in  the  parish  of  Stoke 
Lyne ;  that  he  had,  one  year  with  another,  cut  five  thousand  furze;  but  he 
d^ed  that  he  had  aold  any  part  of  the  furse ;  but  said,  that  he  had  expended 
some  part  thereof  i»  fuel  and 'husbandry  on  the  said  farms,  and  had  used  the 
remaimBig  partat  his  bnck<*kilns:to bum  bricks  for  the  necessary  repairs  of 
his  estate:  and  be  insisted  that  he  was  not  liable  to  pay  any  tidie  for  such 
fnrze«  even  if  it  had  grown  upon  any  land  within  the  parish  of  Stoke  Lyne, 
which  he  did  not  admit;  and  he  added,  that  the  said  furze  might  be  worth 
OB  the  spot  where  eul,  about  twelve  shiitinge  a  hundred. 

The.  pkooitiff  replied;*  thedefoiidantTejohied;  and  witnesses  were  examined 
on  both  sides r*  and-npon  heairing  counsel  on  both  sides;  and  reading  the  an* 

swer; 


TITHE  CASEB. 

flwer;  a  deed  dated  the  7th  of  Aprils  in  the  13th  year  of  Queen  fiMsabethi 
being  a  grant  iWim  T.  Pigott  to  £•  Love;  two  reoeipts,  dated  respectiYely  the 
26di  of  June,  1611,  and  the  17th  of  July,  1612,  being,  receipts  for  a  pension 
signed  **  T.  Potter,  rector  of  Tusmore;"*  foor  other  receipts,  dated  respective- 
ly the  20th  of  February,  1629,  the  2d  of  February,  1630,  the  2d  of  February, 
1634,  and  the  first  of  August,  1636,  signed  "  John  Creeke,  rector;"  the  seve- 
ral proofs  taken  in  the  cause;  and  on  full  consideration,  the  Court,  which  was 
full,  ordered  the  biQ  to  be  dismissed  as  to  the  tithe  of  sheep  fed  upon  the  com- 
mon called  Bayard's  Grreen,  in  the  parish  of  Stoke  Lyne,  and  decreed  the  plain- 
tiff to  be  entitled  to  the  tithe  of  the  furze  demanded  by  the  bill,  but  without 
costs  on  either  side.    [^Wood.'] 

In  this  case,  the  Court,  which  consisted  of  Parker,  Chief  Baron,  and  Per- 
ROTT,  Adams,  and  Skythe,  Barons,  were  of  opinion,  with  the  exception  of  B»- 
ron  AnABfs,  that  where  a  farm  was  in  one  parish,  and  an  incorporeal  right,  as  a 
common  appurtenant  or  annexed  to  it,  was  in  another  parish,  the  common 
should  be  considered  as  part  of  the  farm  in  the  former  parish :  and,  consequent- 
ly, that  the  tithe  of  agistment  of  sheep  on  the  common  shoiild  be  paid  to  the 
parson  of  the  parish  in  which  the  farm  was  situate,  and  not  the  parson  of  the 
parish  in  which  the  common  was  situate,  notwithstanding  no  tithe  whatever 
in  respect  of  the  sheep  was  paid  to  the  parson  of  the  latter  parish ;  the  Court  ob- 
serving, that  it  was  clear,  that  before  the  council  of  Lateran,  the  laiety  might  have 
given  their  tithes  to  wiiich  church  they  pleased.  And  Say.  60,  Bunb.  1 38,  Jftc- 
kleburgk  V.  Cri9p(l\  2lnst.  641,  andstat.  2&  3  £dw.  6,  c*  13,  s.3,  were  cited. 

As  to  the  furze,  the  Court  held  the  tithe  of  furze  to  be  due  of  connnon  right, 
and  that  furze  cut  in  one  parish  could  not  be  exempted  from  tithes  by  being 
used  for  husbandry  purposes  in  another.  Wolferskm  v.  Bragtngton^  T.  1746, 
Holbeaeh  v.  Whadcoekj  Hard.  184  (21  Scales  v.  lAmlher^  1  Lord  Raym. 
129(3)*. 

1)  A^HUt  vxA.  1,  !>.  698.  (3)  Ante,  td.  1,  p.  62L 

[2)  Ante,  voL  1,  p.  483.  •  S^  MS.  Ovril.  1022. 
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Where  acorn-  ^T^HE  rector  of  Penscomb,  in  the  county  of  Hereford,  claimed  the  tithes  both 
podtion  for  M.  great  and  small  arising  yearly  in  the  said  parish ;  and  stated,  that  the  defend* 
U*tM*h^den^'  ^^^' '"  *®  y^'  ^'^^^*  respectively  occupied  lands  therein,  from  whidi  they 
that  a  nodce  by  ^^^  reaped,  mowed,  and  carried  away  wheat,  barley,  oats,  rye,  peases  beana, 
the  rector,  at  hay,  and  clover,  and  on  which  they  had  kept  and  fed  cows,  ewes,  and  othet 
any  time  before  sheep,  which  yielded  milk,  calves,  lambs,  and  wool;  that  they  had  also  agisted 
Se  ^wi^that**^  thereon  for  hire  or  otherwise  barren  and  unpro6tabIe  cattle,  and  had  divert 
he  intended  hi  ^^^  which  had  pigs,  a  number  of  geese,  ducks,  bens,  and  other  poultry^  wbich 
the  ensuing  year  had  produced  goslings,  ducklings,  chickens,  and  eggs;  and  also  that  they  hail 
to  take  his  dthes  cut  underwood  and  coppice  wood  therefrom^  the  tithes  of  all  which  they  had 
fl'^''ttod*'b^'  subtracted,  and  refused  to  pay,  un^er  a  pretence  that  there  waa  some  pxist^ 
t]^^«>mpoeition^  ^^^  Composition  or  agreement  for  the  same.  The  bill  charged  that,  the  plain* 
A^»6.  that  the  ti#had  never  entered  into  any  agreement  with  them  for  their  tithes  £or  the 
usual  time  for  present  year;  but  on  the  contrary  insisted,  that  on  or  about  the  19th  day  of 
gi^  notice  to  December  last,  he  had  caused  a  notice  in  writing  signed  by  bimi  dated  the,  15  th 
compoddon  is  ^^  ^^^^  month,  to  be  delivered  to  each  of  the  said  defendants  tp  the  ^ect  ibl- 
oldMichaehnas-  lowing,  viz.  *'  that  the  great  and  small  tithes  due  to  the  plaintiff  from  the  farms 
day;  for  the  oc-  each  of  the  said  defendanta  occupied  would  be  taken  in  kind  the  eaauing 
cupier  should  year;"  that  on  the  20th  day  of  February  last  he  caused  another  notice,  signed 
nfuTof  a^^ff  by  him,  to  be  delivered  to  each  of  them,  that  he  intandsdp  puisuant  to  the  for- 
his  land  accord-  ™^  notice  given  in  December,  1769,  to  gather  in  kind  all  the  said  defen^aa^' 
iogly.  tithes,  both  great  and  small,  which  should  arise  and  become  due  to  him  frcla 

the  farms  they  severally  occupied  in  1770;  but  they  refused  to  comply  with 
such  notices,  and  would  not  set  out  their  tithes  or  make  him  any  satisAicticm' 
for  the  same,  except  the  pretended  composition.  The  bill  therefore  prayed, 
that  they  might  be  decreed  to  account  for  the  single  value  of  the  tith^  of  ^^ 

the 


ADDENDA^ 

Ae  ti  Aeabie  mattieri  aforaaid,  and  pajr  ibe  |diEuittiff  what  ibottld  appear  due 
to  him  from  them  respeotiTvly. 

The  defendants  admitted,  that  the  plaintiff  was  rector,  and  entitled  to  ali  the 
tithes  arising  in  the  parish,  or  to  some  composition  for  the  same;  and  that  they 
had  the  titheable  matters  in  the  year  1770  as  charged  by  the  bill;  but  they  de- 
nied, that  the  tithes  thereof  ooght  to  hare  been  set  out  to  the  plaintiff,  according 
to  the  notice  stated  in  the  bilL 

The  defendant  (Cald  wall)  said,  that  from  the  time  he  entered  on  his  lands  in  the 
said  parish,  which  was  ahout  twenty-five  years  before,  to  the  month  of  June,  1 767, 
when  the  plaintiff  was  presented  to  the  rectory,  be  had  rented  the  tithes  of  the  said 
lands,  and  all  other  his  tithes,  except  poultry,  chickens,  and  eggs,  for  wliich  he 
paid  tithes  in  kind,  and  a  composition  to  the  rector  for  his  other  tithesof  9/.a-year, 
on  the  26th  of  December  in  each  year;  and  that  he  had  paid  the  said  compo- 
sition to  the  plaintiff  for  two  years,  who  had  given  him  a  receipt  for  the  samb. 

The  defendant  (Bennett)  said,  diat  he  had  occupied  a  farm  for  ten  years 
past;  that  he  had  paid  Si.  10«.  as  a  composition  in  lieu  of  his  tithes,  except  as 
aforesaid ;  that  he  had  paid  the  same  to  the  said  plaintiff  for  the  said  two  years, 
and  had  got  his  receipts  for  the  same.  He  admitted,  that  on  the  19  th  day  of 
December,  1769,  the  plaintiff  had  caused  sudi  written  notice,  signed  by  him, 
to  be  delivered  to  the  defendants,  and  that  no  new  agreement  had  been  made 
for  their  tithes  for  1770,  otherwise  than  aforesaid;  but  he  insisted,  that  the 
said  agreement  for  a  composition  of  their  tithes  still  subsisted,  as  the  notice  de- 
livered was  not  regular,  being  too  short  a  notice  before  Christmas  1 769 ;  and 
therefore  that  the  plaintiff,  notwithstanding  such  notice,  was  bound  to  accept 
from  them  the  said  composition  money  of  9L  and  8/.  lOx.  in  lien  of  their  tithes 
for  the  said  year,  ending  at  Christmas,  1770. 

The  defendants  said,  that  accordingly,  on  the  said  i6th  day  of  December,  1 770, 
tfiey  had  respectively  tendered  to  the  plaintiff  the  said  composition,  which  he 
had  refused  to  accept;  and  they  insisted,  that  they  ought  not  to  account  f<MF 
any  of  their  titheable  matters  in  1770,  or  to  make  him  in  respect  thereof  any 
satisfaction  other  than  the  said  composition  aforesaid. 

The  plaintiff  replied;  the  defendsmts  rejoined  ;  and  witnesses  were  examined 
on  the  part  of  the  defendants  only :  and  upon  hearing  counsel  on  both  sides, 
and  reading  several  proofe  taken  in  the  cause,  and  the  receipts  for  money  in  lieu 
of  tithes  signed  by  the  plaintiff,  dated  the  15th  of  December,  1769,  and  the 
SOth  of  February  folk)wing ;  the  cause  was  ordered  to  stand  over  for  the  judg- 
nuent  of  the  Court :  and  tiie  same  being  continued  in  the  paper  accordingly ;  ^ 

The  Court  ordered  the  defendants  to  account  for  all  and  singular  the  tithe- 
able matters  and  things  demanded  by  the  bill,  with  costs* 

Parker,  Chief  Baron;  Shtthe,  Baron;  Adams,  Baron;  Peb.rott,  Baron* 

[fToerf.] 

The  Court,  with  the  exception  of  Baron  Perrott,  held,  that  notice  of  deter- 
mining a  composition  at  any  time  before  the  end  of  the  year  was  sufficienti  and 
that  it  was  not  necessary  to  give  such  notice  at  old  Michaelmas-day.  Baron 
Smyths  thought  there  was  a  distinction  between  a  lessee  of  all  the  tithes  of  a 
parish,  and  a  tenant  retaining  his  own  tithes.  And  Baron  Adams  concaved  that 
liiere  might  be  a  difference  where  the  composition  was  for  ail  tithes,  and  where 
tile  composition  was  in  respect  of  only  one  particular  species  of  tithes.  Bunb« 
15,  and  a  case  of  OulHver  dem.  Carter  v.  Ben^  at  the  Kent  Assizes,  a  few  years 
before,  were  cited  (1).  ^^j  ^^^^s.  Gwii.  1030. 

T.  15  Geo.  a  1776.  Scacc.  .  1775. 

Walbank  r.  Hayward.    [3  Wood's  Deer.  512.]  ^— y— ' 

'X'HE  rector  of  Cronham,  in  the  county  of  Gloucester,  by  his  bill,  claimed  ^««*^»  ^ 
•^    the  tithes  of  the  parish  in  kind,  and  particularly  the  tithes  of  wood  ;  and  ^^^  reediTand* 
stated,  that  tile  parish  of  Cronham  contained  several  hundred  acres  of  wood,  germins  spring- 
consisting,  mostly  of  beech- wood-reeds,  or  germins,  proceeding  from,  or  grow-  ingfromsiocka 
iiog  upon  the  stools  of  trees  that  had  been  entirely  cut  down;  that  the  said  ^  roots  of  trees 
Foods  were  annually  cut,  and  the  wood  feDed  dwwn  by  the  owners  thererf,  or  grow£*  *"*' 

and 
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17751       and  corded  and  sold,  or  otherwise  dispoMd  of  foi^  firing,  charcoal,  orotbcr  pur- 

wALBANs      poses.     Thc  bill  then  stated,  that  the  defendants  were  proprietors  of  several 

hundred  acres  of  wood,  which  they  had  respectively,  for  many  years,  cut  down, 

sold,  and  disposed  of,  for  the  purposes  aforesaid  for  their  own  benefit,  but  the 

tithes  of  which  they  had  refused  to  pay. 

The  defendant,  Sandys,  said,  that  be  had  been,  for  twdve  years  pwt,  pro- 
prietor of  several  woods  in  the  parish ;  that  he  could  not  set  forth  a  particular 
account  thereof,  as  }ie  did  not  reside  in  the  county ;  but  that  he  bdieved,  that 
they  produced  what  might  be  termed  an  annual  cutting  or  drawing  thereof,, 
which  was  by  cutting  down  in  one  year  such  parcels  of  the  said  woods  as  grew 
too  thick  or  near  together,  of  such  size  and  in  such  places  as  by  the  wood-ward 
was  thought  fit ;  and  the  like  in  another  year,  and  so  on  yearly;  but  that  by 
such  cuttings  the  parts  or  places  cut  in  one  year  were  not  cut  in  the  same  parta 
or  places  for  a  great  number  of  years  after ;  that  he  believed  his  woods  anoa* 
ally  cut  or  drawn  as  aforesaid  were  trees  of  above  twenty  years'  growth/  and 
some  of  them  of  axty  years'  growth  or  upwards,  and  of  a  considerable  siae  or 
girt,  and  much  above  Aat  of  coppice  or  underwoods;  that  part  of  the  said 
woods  so  cut  or  drawn  as  aforesaid  was  made  use  of  as  timber,  or  for  umbo- 
like  uses;  and  that  such  woods  might  berated  in  the  parish  book  of  Cronhamfc 
and  paid  taxes  annually. to  church  and  poor  pf  the  said  parish:  and  he  insist- 
ed, that  the  said  wOods  ought  to  be  deemed  as  timber  or  timber  trees,  and  pri- 
vileged  and  exempted  from  paying  tithes.  ^ 

The  other  defendants  said,  that  they  were  owners  of  several  acres  of  wood 
within  the  said  parish. 

All  the  defendants  said,  that  by  the  custom  of  the  country  and  of  the  pariah 
of  Cronham,  beech-wood  was  considered  as  timber,  and  made  use  of  for  the 
^same  purposes  as  oak,  ash,  and  other  timber  trees ;  that  the  several  woods  be- 
longing to  the  defendants  consisted  mostly  of  beech-trees ;  that  some,  few  oaks, 
ashes,  and  other  trees,  were  interspersed  amongst  them ;  -that  the  rectors  of 
the  said  parish  bad  never  received  tithes  in  kind  of  the  said  wood,  or  any  satis- 
faction for  the  same ;  and  that  they  were  not  liable  to  the  payment  of  tithes  in 
kind  of  the  said  wood,  or  any  satisfaction  in  lieu  thereof.  They  further  said, 
that  coppice  or  underwood  was  always  cut  by  the  lug  and  laid  in  drifts;  but 
that  no  part  of  the  woods  in  the  said  parish  belonging  to  the  defendant  had  been 
'  cut  as  coppice  or  underwood,  ^lit  as  timber. 

The  defendant  (Sandys)  said,  diat  his  woods  were  for  the  most  part  above 
twenty  years',  and  some  above  sixty  years'  growth,  more  or  less,  before  the  same 
were  cut  down. 

The  other  defendants  likewise  said,  that  they  believed  that  didr  woods  ware 
above  sixty  years'  growth  before  they  were  cut  down. 

All  the  defendants  said,  that  they  believed  that  almost  the  whole  of  their 
said  woods  did  grow  up  from  the  mast  or  seed,  and  not  firom  old  atooia,  the 
said  old  stools  generally  dying,  being  stifled  by  the  branches  of  tall  trees  sur- 
rounding them;  but  that  if  any  germins  or  underwood  were  produced  from  old 
stools  which  did  not  die,  the  produce  of  such  old  stools  were  not  liable  to  be 
tithed,  inasmuch  as  the  trees  cut  down  were,  as  they  believed,  above  tweni^ 
years'  growth,  and  timber  trees,  according  to  die  custom  of  the  said  country,  and 
therefore  privileged  from  payment  of  tithes;  that  their  said  wooda  did  DQt,  in 
general^  consist  of  reeds  or  germins  proceeding  firom  old  stools  of  any  sor^ 
otherwise  than  as  before  mentioned ;  but  that,  on  the  contrary,  five  hundred 
trees  grew  from  mast  for  one  that  grew  from  the  stool ;  nor  had  they  been  usu- 
ally drawn  or  cut  annually,  but,  on  the  contrary,  had  gone  for  twenty  yean 
without  having  a  single  tree  cut  down,  as  they  believed. 
J  The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnesses  were  examined 
on  bmhsides:  and  upon  hearing  counsel,  and  reading  the  several  proo&  taken 
in  the  cause ; — 

The  Court  ordered  the  deputy  remembrancer  to  inquire  and  state  to  tlie 
Court  what  parts  and  quantities  of  the  wood  in  the  pleadings  mentioned,  which 
had  been  .cut  down  by  the  defendants  respectively  during  the  time  the  plaintiff 
had  beei\.rector  of  the  parish,  grew  firom  thc  mast  or  seed,  and  were  under 

twenty 


twienty  ^renn' '^gnowdi^  «iid  ;wlNit|»rt^  mad  qimauties  |bet6of ,gr$w  frotn.fltopls 
OTlKNits  of  troes^bMQtofar^  faUnt  or  cut  dowa  by  them  xespeqtively  during  the 
liawafbrtsaM^f  «aya9Si8UM;,or.gsomkwh«taoever«  The  Cpurt  also  ordered  the 
^U|>tit^-neiaeMbniiMier  toinqiiirecmdstate  what  uoder^wopd  had  been  taken  or  fell.  ^ 
ed  from  the  woods  of  the  defendant  (Sandys)  ia  the  par.idi  of  Cronham  for  the  ' 
^^""^  afiMrenid:  cMta  and  furthfo  directions  to  be  re^rveii  till  after  the  report* 


'  ';  M.  )60ee.&  177&  Seacc« 


]S.. Bedford  V.  SambeU.  [3  Wood's  Deer.  514:1  Gwil.  1<»8* 

f^ILI«  by^'ihe^r^or  «^f  j(<andalph^  otherwise  Landilphft  in  the  county  of  Corn-     SembU,  that 
v+#.  fwaUy  for.ao  acyiount  of  all  mapne^  of  tithes^belon^ing  to  tlie  said  rectory,  f  *™f^°5,^^^^^ 
1  'lil»d0liaBAaMtaadmi|ledf.tha^tbepIaia^  i^rk's^yis 

toabelUMaf iiU^tehoablaiiia^tarvaccxtfdjf^  of  answef-  unreasonable; 

Mf  «iickitiiheB:nuid«aidy  thatr)3Qf;tl|f^  imipemo.rial  9ustoia  of  the  parish,  the  tithes  lamba  being 
»HBg>4tereAB  had  been  m^wensd  ifi,  the  ifiaijio wing  manper :  .that  of  qorn  and  dropped  from 
gmin»Uh^paf»qn«had  tfaa  tantb  aheaf;.,of  .pease»  the^enth  sh^af  when  cut  or  „^'5idSum- 
ImmA  iDt  afaeavaar  of  :gnM»t.  4he»tenth»jwbeii  xnade  intp.  first  grass  cocks;  of  ^^^^  andbeing 
wodd,'tlfeteiltli*iBgga|i9f  ^looppice^wood;  .aod  for:  all  hedgi^wood^  toppings,  unable  to  iwe 
and^ioii^iagii^  fame^  fi<a«woo49  »nd  fuel,  one  pienny,  at.  Easter ; ,  with  respect  to  without  the  dam 
wrpliBB.feov  aflbntig^,  aod-oblatipna,  that,.ev^ry  housekeeper,  if  m^married,  "^[f  ^S'eTH- 
paid  to  the  parson  two-pence;  if  marrii^fpur-^eace;ai^d.eyeYyoth^r  person  b6-  gonableness  or 
'iByiBP«mMnirmrytwa-pei>eas  4iat»  for  a  gard)cn,  or  garfief)^,. there  was  p^id  to  unreasonable- 
the  parson  yearly  one  penny,  and  no  more,  by  the  name:  of  tjie  sardep-penny,  neaa  of  the  cm- 
pBSwWe'.at  'Sasteac  mi^  xmif^  to-Umbs^  tha,pw«>n  haii;*e  t^tj;  |amb  "^"±1^;^^^^^' 
ihaa  ihtmld<fidl  la  tba  paiiskt  -to  be  tithed  by  ^he  ^^pn  a^d  parishioner  ofi  St.  ^^  ^^  ^  .^^^ 
Maflc'»««hlyi  hi  Boaiiner- following;  yisMtbe  partshioaer  or  .o^ner  took  two,  arid     Rankness  of 
liievpaBaQnonei'  ifcen  the^  parishioner  or  owner  seven,,  to  make  up  tl)e  number  &  modtuis  not  a 
teH;  that  then  tho  pi^iaMcHiar  ag^  took  tvyp,  wd,proceeded  in  ijbe  like  manner  J"^^/*^  ^* 
tfanaogfaDttftthe^oleC'and  ifthere  remained  any  odd  number,  the  parishioner  or  i,^  tried  by  a 


paidithwaipeftccifcrayeryauctilamb  immediately,  or  at  Mishaelmasj  t^e  jury. 
(uaufttfanet  that}  wool  waa4idM4  9X  shearing^time.in  the  aam?  ipanner  as  lambs ; 

.  and  ^there  \^mA  aay  odd  fleeces  remainiiig,  the  parishioner  p^id  two-penpe 
foe  aadi. immediately,  or. at  Michaehpfu^  the  .usual  time  of  Recounting:  with 
respect  to  cows,  for  every  milch.,, cow  tl^erp  wfu^.  p^d^.  \ff  ,^he  person' one 
ptiiBy^  fa««ferfcalC  iaitad  or  Jdlledi  one  penny;  a^d  Mr. every  calf  reared, 

"nam  jital^emy  at,.Mid¥udmiM^  for  ^very  colt,  four-pence  at  Michaelmas ; .  ibr 
every  ewe  that  should  be  milked,  one  farthing,  and  no  more,  at  Michaelmas  : 

'  wkbanaajaect  .to  pigs,,  ti^.  paifBQi^  W  f^%  tenth  pJ2  ;at.  three  weeks  old,  ^  the 
remaining  odd  number*  if  any^.to  be  computed  w^,  the  pext  litter  of  pigs ;  .as 
"to'gifeese/.tllvtenilitgosUBg  at  iS(idsfuiM(nera  and  the;odd  t^umbe^,  if  a/iy,  to  be 

'CDiB^MladilfaeiiiQxt  yeai^'K/lhat  Ar  fliX  ^pple^gjrowo  wi^ugi.the  p£frish,  and  made 
MMojB!^ar».chcra  i«taadMis#nd|yiya)^f.to,  ^b^  parson,  fo^  every  hogshead  of  cy^er 

•')M>mud4'tw4pBnpa«payabKatAt^baelma8;  and  thelike  for  pears  made  into  per- 

><ty»\  iteMi  hq»ap^tiiaiiMivaapi9^3a,tp  i^y^h»d.tl^e  tefith  at  the  time  of  burning  t}ic 
^       "  «Mibas,to  honpi^i  ^  teo^h  ppund  when  gathered  and  idried,     The  detcml- 


^'4an|^ilbfl»'8tftjfoiiih  jtha>.iiame«.<^f  .(heir.J^ndf ;  the,  yearly  values  thereof,  a  full 

I  ^isesulitofabm  <itlftealil€(:»malil^r%  m^  of  the  tithes  4ue  for  the  same^  save  oQly 

:a£o9Ba,lny».wpo],.]Kmba»4piga«\gee3e,^  ^J(ul  ^^       the  lawful  tithes  tWcof 

'>liteiiig,dwogithalHneiafe#(esaidibeen  duly. paid ;^  and  theysaidj  that  the  sdid 

uMBtanary.i^jai^niarfQit.tli^  sewei^jtitb^b  pi^tter^mentiopedi.^^  Ae  an^jver 

IumI  l^m^teniered  ^  tbeiplain^ff'  W  that  they  had.  r^ide4  in,  the.  parish  .all 

the  said  time^  and  liad  tendered.  <ai(^nualUy.  at  Raster  fovtrpence  .as,  an  oflfer log, 

^  aiioavdBigito/tiiftciist«Nn^.b^for)e.)n^ntionedn .  .      •  .     !      • 

'">  '-/^lut/p^IitiffropU«d;lJhe4e(^^  and^unessbswereexaminedon 

both  sides:  and  upon  hearing  counsel  and  reading  several  depositions,  a  letter 

fi:om'GaiioaiSno«i'.tD'^ejplaio$iS4<fA^bibit,  ji^eginnjug  with  the  words  '^Xan- 

jdiIpbJeo»po«iin);.\'andaeveralotfa^l^dbibi    marked  nnmher one,  tWo^ ^d  three ; 

S^I^Oonbostfernd  ailliia)ia$JUw,,>oa.fpur  pf  the modu^^e.'. ,,. ,  ,       '  •  '  u  i 

FiBst^'^<rW4iete»  ^le  {Mtissoni  isrtjtohfjrerthQ Je^^  ]junh  th^  sh^  ]>p  lalieii 

x'..' '.vt  VOL.  II.  4l       ■*      •  '        /    'within 
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within  die  piriahp  to  be  tilbed  by  the  fumm  smI  pelfalpoiMg  e^ftu^lMykV^ 
day,  in  manner  following :  the  parishioner  or  owner  tiding  twOi  then  die  fweflab 
taking  one,  then  the  pansfaioner  or  owner  aeveot  to  make  op  the  tuuber  ien; 
then  the  parishioner  to  take  two  again  as  he  did  at  firsit  aiil  prMeed  uk^ 
the  like  manner  throogboat  die  whole;  and  if  tfaeie  remain  any  odd  BMr. 
ber,  the  parishioner  or  owner  to  pay  duee-penoe  lor  eyery  audi  kmb  inunedin 
ately,  or  at  Michaelmas,  the  usual  time.'' 

Secondly — "  Whether  wool  is  to  be  tidied  at  shearii^-time  in  the  same  man- 
neraslambs;  and  if  there  be  any  odd  fleeces  remaining,  the  parishioner  ia  to  pay 
two-pence  for  each  immediately,  or  at  Michaelmas,  the  usual  timeof  aceounting** 

Thirdly — **  Whether,  for  every  milch  ooWt  there  is  to  he  paid  to  the  ptaneon 
one  penny." 

Fourthly^ — **  Whether,  lor  all  apples  made  into  eydcr»  theve.is  duo  and 
payable  to  die  parson  for  every  hogshead  of  cyder  so  niade^  iwo-penoe  al 
Michaelmas." 

The  issues  were  tried  by  a  special  jurv,  who  found  the  moJknt  pavabk  wk 
lieu  ,of  the  dthes  of  lambs,  wool,  milk,  and  cyder;  but  on  the  I9m  day  of 
June,  1776,  a  new  trial  was  granted,  on  payment  of  the  eoalaf  to  try  the  two 
moduses  with  respect  to  lambs  and  wool ;  and  the  defimdanta  tkereopon  sub* 
mitted  to  abandon  the  pvoof  of  the  said  two  modu$es  respecting  the  manner  of 
dthing  lambs  and  wool,  and  declined  proceeding  to  anew  trial  (!)• 

The  Court,  on  the  1  Idi  of  November,  1 776,  on  reading  the  deeiee,  po^teog 
and  order,  and  hearing  oooisel  on  bodi  sides,  ordered  the  depugf-ramcm 
brancer  to  take  an  account  of  what  was  due  for  the  tithea  of  milk  and  eydcr, 
according  lo  the  moduses  found  by  the  verdict ;  the  plaintiff  to  pay  the  defen- 
dants their  costs  of  die  said  trial,  but  not  of  this  suit;  the  iremembraneer  to 
take  an  account  (without  costa  to  this  time)  of  what  was  doe  lor  Easter  ofiSnr- 
ings  and  the  tithes  oi  agistment  of  lambs  and  wool  dfwanded  by  .the  bill  $ 
and  the  bill,  aa  to  all  odber  matters,  to  be  dismissed  without  costs. 

The  Court  folL 

(1)  On  the  applictdon  for  a  new  trial,  te  and  eooid  notttve  wkkeallhedaiiiaeteeMi 
court  (Lord  CUef  Baron  Smytht,  and  Eyie,      weeks  old :  bat  eoMidered  the 


Hotfaam,  and  Perryn,  Baront),  espreated  a  of  thecuitema  qveetion  lor  ajnrj.     Andtbat 

strong  c^nion  that  a  custom  to  dthe  lambs  on  the  rankness  of  the  wioduM  for  Iambs  was  not 

St.  Mark's^ay  could  not  be  a  good  or  rea-  a  question  of  law  bet  of  Act  See  MS.  GwflL 

sonable  custom,  it  being  proved  that  lambs*  1058. 
wen  dropped  fiem  ChristmAs  to  Bfidrami 


M.  16  Geo.  3.  177S.    Scacc. 

7Vat;te  v.  OxtoH  and  Others.    [3  Wood 'a  Deer.  523.    Ejffe's  MSSL 
7  Bro.  P.  C.  (Toml.  Edit.)  4».  Lord  Redeadale'a  MSS.]Gwi>.  100& 

^Haf^  i^i^  'T'HE  bin  stated,  that  the  plaintiff  was  vicar  of  East  Ham,  m  the  county  of 
StfSiriay,  .  Cheshire;  that  the  vicarage  had  been  immcmoriany  endowed  with  die 
established  after  ^^^^  of  hay,  hav-grass,  agistment-tithes,  and  aU  other  small  tHbes  ansing 
verdict,  but  the  therein,  and  in  the  titheable  places  thereof;  that  the  defendants,  in  the  year 
goodness  of  the  1771,  held  and  occupied  separate  farms  and  lands  in  the  parish ;  ifliat  they 
5^JJJ]J^JJ*Jjj^  hiA  mowed  thereon  large  quantities  of  grass,  and  had  canted  away  die  hay 
court  of  Ezche-  without  setting  out  the  dthes  thereof:  and  that  the  defendants,  Oxton  and 
quer  indon  ap«  Healing,  had,  in  that  year,  withhdd  and  retained  several  small  tMiea.  The 
peal  fai  the  bill  then  charged,  that  die  lands  severally  occupied  by  the  defendants,  Oxtott 
^1?a*ttoir^*  and  Healing,  formed  and  composed  the  demesne  bnds  and  towmdiip  of  Ne* 
proves  that  he  therpoole;  that  part  of  the  farms  occupied  by  the  defendant,  Maddodc,  bad 
U  endowed  of  been,  before  the  year  1 771,  inclosed  from  the  ancient  waste  lande  lying  in  this 
thetithe  of  hay,  township  of  Whitby,  in  the  said  parish ;  that  the  plaintiff  had  caused  ftequent 
^^t^^M^T^^  applications  to  be  made  to  the  defendants,  reqnestu^  them  to  mdte  aatiaftts 
^inT/MU  to    ^on  ^^  ^e  ^^^  ^^^^^  >  ^^^  ^^^^^  ^^  ^*^  severally  reftised.    The  MB  fhaf6- 

demand  tithe  In  ibfe 

khkd,  fai  the  same  manner  as  the  common  law-right  of  the  reetor  eatltlee  Urn  f  beeanse  tUbs  la  kM  is  Iks 
original  legal  right 

A  bad  iii^M«  umj  be  etideaee  of  the  Ticar's  Hght  ta  tithes  la  liiad,  bectuse  it  is  eri^enoe  of  At  eaiowiaeat  sf 

the  tithes. 
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tote  imfrdi,  fhai  Ihe  ddbudanta  nught  antouat  for  the  tidd  ttthtt,  and  {Miy       1775. 
what  f  hmild  appear  due  thereon*  >  *^^* 

The  defendaata,  Oxton  and  Healing,  admitted,  that  the  plaintiff  had  been 
pietented,  by  the  crown,  to  the  vicarage  of  East  Ham,  in  the  year  1766;  that 
m  the  year  1767,  the  same  became  Foid  by  his  eession  thereof;  and  that  he 
was  again  presented  thereto  by  the  dean  and  chapter  of  Chester ;  but  whether 
be  had  brai  lawfully  constituted  vicar  thereof  they  left  him  to  prove ;  they 
denied  thirty  to  their  knowledge^  the  vicarage  bad  been  immemorially  en- 
dowed with  the  tkhe  ef  hay  and  hav-grass,  agistment,  and  aU  other  small 
tithes,  emehdiy  with  respect  to  the  lands  and  hereditaments  severally  occu* 
l^ied  hf  diem,  and  which,  they  edmitted,  composed  the  demesne  lands  or 
aownshm  of  Netheraoole^  and  were  the  inhmtance  of  Sir  F.  Poole,  Bart, 
under  wnom  they  held  the  same  as  fiuxners  and  tenants.    They  all  admittedt 
that  the  plaintiff,  as  vicar,  was  entitled  to  divers  species  of  tithes  arising  in 
some  parts  of  the  parish ;  but  by  what  right  they  could  not  tell,  he  not 
having  set  forth  in  his  bill  any  ^owment  or  other  right,  and  they  hav- 
ia^  never  seen  any  endowment  or  other  evidence  of  any  right  under 
wmch  he  was  entitled ;  but  they  said  he  was  not,  either  as  vicar  or  other- 
wise, entitled  to  receive  the  same^species  of  tithes  throughout  the  whole  pa- 
jriah,  for  that  he  and  his  predecessors  had  usually  received  difierent  species  of 
tilhes  from  diflferent  persons,  and  in  respect  of  different  lands  in  the  said 
parish*    They  further  stated,  that  the  said  parish  had  formerly  been  called 
the  parish  of  Sutton ;  that  it  was  then  also  frequently  so  called ;  that  it  con- 
jsisted  of  a  rectory  impropriate,  as  well  as  of  a  vicarage,  and  of  several  differ- 
ent manors  and  townships,  vis.  the  manor  and  township  of  East  Ham,  with 
PUmvard  and  Carlett,  the  manor  and  township  of  Hooton,  the  township  of 
Chflder  Thornton,  the  manor  and  townships  of  Netherpoole  and  Overpoole, 
the  manor  and  townships  of  Great  Sutton  and  Little  Sutton,  and  the  township 
pi  Whitby ;  that  at  the  time  the  greater  monasteries  were  dissolved,  in  the 
thirty-first  year  of  Henry  the  Eighth,  the  said  rectory  impropriate,  then 
caUed  the  rectory  of  Sutton,  with  the  several  manors  and  townships  before 
jnentionedf  and  the  tithes  belonging  thereto,  were  in  the  possession  of  the 
Abbot  of  Chester,  as  part  of  the  possessions  of  the  great  monastery  of  Saint 
Werbimh,  in  Chester ;  which  possessions  were  then  seized  into  the  hands  of 
Hemy  the  Eighth ;  that  the  said  rectory,  manors,  lands,  and  townships,  or 
aoroe  of  the  manors  and  townships,  together  with  several  other  manors,  lands, 
jod  hereditaments  in  the  city  of  Chester,  were  granted,  by  Queen  Elizabeth, 
jon  or  about  the  19th  day  of  December,  in  the  twenty-second  vear  of  her  reigq, 
to  Hugh  Chohnondeley,  since  deceased,  under  a  reserved  tee  farm  rent  of 
1681.  19«.  lOd;  that  Queen  Elizabeth  afterwards  granted  the  said  rent  to 
the  dean  and  diapter  of  Chester;  that  the  said  Hu^  Cholmondeley,  or  some 
of  his  descendants,  afterwards  sold  and  conveyed  to  different  persons  several 
llUfcrent  parts  of  the  said  rectory,  manors,  townships,  and  lands ;  that  the 
township  of  Netherpoole  consisted  only  of  the  hall  and  the  demesne  lands ; 
that  the  anoestors  of  Sir  F.  Pode  had  purchased  the  said  township  of  the  said 
Bi|gh  Cholmondeley,  or  of  some  of  his  descendants,  who  were  entitled  thereto 
lender  the  gn^U  from  Queen  Elizabeth ;.  and  Sir  F.  Poole  then  was,  and  he 
and  his  ancestors,  and  those  under  whom  he  claimed,  had  been,  for  time  im- 
nemoriid,  owners  of  the  said  township ;  and  the  said  Sir  F.  Poole,  and  those 
nnder  whom  he  claimed,  had,  for  time  immemorial,  had  and  enjoyed,  and  he 
then  held  and  enjoyed,  and  was  entitled  to,  the  tithe  of  corn,  grain,  and  bay^ 
Ittjsing  in  the  said  towutbip  of  Netherpoole,  as  heloi^iag  to  the  said  impro- 
fnriate  rectory ;  that  the  said  Sir  F.  Poole  and  his  ancestors,  and  those  under 
whom  he  chumed,  and  their  let^es  or  tenants,  had,  for  time  immemorial,  held 
epd  eigoyed  the  haU  and  the  demesne  lands  of  Netherpoole  exempted  from 
the  payment  of  all  sniafi  tithes,  Easter  dues,  offerings,  and  other  vicarial  dues, 
<m  payment  of  a  certain  immemorial  modus^  pension,  or  customary  rayment 
of  forty  shillings  a  year,  at  Easter,  to  the  vicar  of  the  said  parish.    The  de« 
wndanta  than  further  stated,  that  part  of  the  said  parish,  called  the  township 
<of  Overpool^,  wait,  all  of  it,  they  believed,  the  estate  and  inheritance  of  the 
Iteid  Sir  F.  Poole ;  and  that  he  and  his  ancestors,  and  diose  under  whom  he 
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1775.  claimed,  had,  for  time  immemorial,  been  entitled  to,  and  had  talcen  aQ  the 
TRAVIS  tithes  of  corn  and  grain  within  Overpoole,  as  belonging  to  the  said  rectory 
impropriate ;  and  that  the  vicars  of  the  parish  had  immemorially,  or  for  some 
long  time,  by  virtue  of  some  endowment  or  prescription  or  otherwise,  re- 
ceived, taken,  and  enjoyed  the  tithes  of  hay,  and  all  small  tithes  in  kind, 
arising  within  Overpoole,  or  some  payment  in  lien  thereof.  The  defendants 
Uien  Airther  stated,  that  the  vicars  of  the  said  parish  had,  by  virtue  of  some 
endowment  or  prescription  or  otherwise,  had  and  taken,  and  that  the  plaintiflT, 
as  vicar,  was  then^  by  virtue  of  some  endowment  or  prescription  or  otherwise, 
entitled  to,  and  had  taken,  the  tithes  in  kind  of  hay  and  hay-grass,  and  Easter 
dues,  and  other  small  tithes,  in  several  parts  of  the  parish ;  that  in  other 
parts  he  was  not  entitled  to  any  tithe  of  hay,  but  only  to  small  tithes  and 
vicarial  dues;  and  that  in  other  parts  he  was  entitled  to  some  moduses  or  pay- 
ments, in  lieii  of  such  small  or  vicarial  tithes  or  dues.  They  further  said,  that 
they  did  not  know  whether  the  plaintiff,  as  vicar  of  the  said  parish,  was  en- 
titled, by  virtue  of  any  endowment,  prescription,  or  otherwise ;  or  whether  he 
liad  tdcen  the  tithe  of  agistment  in  any  part  of  the  parish ;  or  whether  the 
former  Ticars  were  entitled  to,  or  had  taken  the  same.  They  denied  that  the 
vicarage  had  ever  been  endowed  with  the  tithes  of  hay,  hay-grass,  agistment, 
or  any  small  tithes,  throughout  the  whole  of  the  parish ;  and  insisted,  that  it 
was  only  so  endowed  out  of  particular  townships  or  places  therein ;  that  the 
vicars  had  only  taken  and  enjoyed  such  tithes  partially  from  and  out  of  par- 
ticular parts  of  the  parish ;  that  in  other  parts  thereof,  the  persons  entitled  to 
the  rectory  were  entitled  to  and  had  enjoyed  the  tithes  of  hay,  hay-grass,  and 
agistment  tithes ;  and  that  they,  the  defendants,  as  tenants  to  the  present  im- 
propriator, were  entitled  to  all  the  tidies  of  hay  and  hay-grass  arising  on  the 
lands  occupied  by  them  respectively  within  the  said  parish,  as  the  same,  were 
part  of  the  demesne  lands  of  Netherpoole.  They  admitted,  that  they  had,  in 
the  year  1771,  occupied  the  said  demesne  lands  of  Netherpoole,*  as  also  the 
Hall-house,  called  Poole-hall,  and  the  Dairy-house ;  and  they  set  forth  the 
quantity  of  land  from  which  they  had  in  that  year  mowed  hay  and  hay-grass'; 
and  admitted,  that  they  had  carried  the  hay  thereof  away,  without  setting  out 
the  tithe,  or  making  die  plaindfF  any  satisfaction  for  the  same,  which  they 
insisted  they  had  a  right  to  do,  as  the  tenants  of  the  said  Sir  F.  Poole,  who 
claimed  the  great  tithes  of  the  demesne  lands  as  part  of  the  rectory  impro- 
priate. They  also  admitted,  that  in  the  said  year  they  withheld  all  their 
^mall  tithes,  without  making  the  plaindff  any  satisfaction  for  the  same,  as 
•they  believed  no  small  tithes  whatever  had  ever  been  paid  to  any  vicar 
of  the  parish  for  the  demesne  lands;  and  they  insisted,  that  none  were  due 
for  the  said  lands,  except  the  said  yearly  sum  of  40;.  in  lieu  thereof;  and 
that  the  vicars  had  till  that  year  received  the  same  in  full  satisfaction  for  the 
small  tithes  or  other  vicarial  dues  of  the  said  demesne  lands. 

The  defendant.  Whitehead,  stated,  in  substance,  the  same  matters  relating 
to  the  plaintiJOTs  being  instituted  vicar,  as  die  other  defendants  had  done ; 
and  denied,  that  the  vicarage  was  endowed  with  the  tithe  of  hay  and  hay- 
grass,  or  that  he  was  entitled  to  the  same  from  the  tenements  and  lands  he 
occupied  in  the  said  year,  in  the  township  of  Little  Sutton ;  and  he  described 
the  lands,  and  the  number  of  acres  they  contained ;  and  said,  that  they  were 
all  anciently  the  estates  and  inheritance  of  the  Choknondeley  family,  under 
the  before-mentioned  grant ;  stating  the  tide  fully  in  his  answer,  as  the  other 
defendant  had  done.  He  further  said;  that  the  plaintiff  had  sometimes  at 
Easter,  when  he  received  his  Easter- dues,  received  some  payment  for  some 
kinds  of  small  tithes  in  respect  of  those  his  tenements,  which  were  no  part  of 
the  demesne,  viz.  for  every  milch  cow,  three  halfpence ;  every  farrow  cow, 
one  penny;  for  a  servant,  two-pence  ;  offerings  for  himself,  three- pence;  fot 
the  rest  of  his  family,  six-pence ;  and  one  penny,  called  the  house- penny,  or 
smoke-penny,  in  lieu  of  all  tithes  of  fire- wood  or  other  things  used  and  con- 
sumed in  the  house,  and  for  all  personal  tithes  due  from '  any  of  the  inhabi- 
tants of  the  house  (except  Easter-ofierings) ;  a  garden-penny,  in  lieu  of  all 

tithes'  of  fruit  and  garden-stuff;  a  faen-penny,  in  lien  of  fowls  dnd  ^gs ;  and 
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u  titli£-penny>  otherwise  tin-penDy,  otherwise  tithing-penny,  as  a  modus  in  1776. 
lieu  of  all  other  small  tithes,  and  vicarial  dues  in  kind,  not  at  times  taken,  travis 
in  kind,  and  therein  excepted,  as  heing-so  taken  in  kind  as  aforesaid,  and  ^' 

exoept-ofierings  ;  and  therefore  he  insisted,  that  the  plaintifTwas  not  entitled 
to  any  other  small  tithes  arising  within  the  said  parish.  He  admitted,  that  in 
the  year  1771,  he  had  cut  hay  and  hay-grass  upon  his  said  lands,  and  had 
carried  the  same  away,  without  setting  out  the  tithe  thereof,  or  making  any 
satisfaction  for  the  same  ;  and  he  insisted,  that  he  had  a  good  right  so  to  do, 
tlie  plaintiff  not  having  any  right  thereto.  He  further  said,  that  he  had  ten^ 
dered  the  several  moduses^  or  customary  payments,  to  the  vicar. 

The  defendant,  Davies,  stated  the  i^ame  in .  respect  of  the  tenements  and 
lands  occupied  hy  him  in  the  township  of  Great  Sutton. 

The  defendant.  Whitehead,  put  in  the  like  answer  for  her  tenements  and 
lands  lying  in  the  township  of  Great  Sutton. 

The  defendant,  Maddock,  put  in  the  like  answer  for  his  farm  and  lands  in 
the  township  of  Whitby.  He  further  said,  that  no  tithe-hay,  in  kind,  had 
ever  been  paid,  or  was  payable,  to  the  vicar  of  East  Ham  for  any  of  tlie  lands 
heretofore  part  of  any  of  the  tenements  called  Robinson's  Tenement,  Sal- 
mon's Tenement,  or  Lightfoot's  Tenement ;  but  that  in  lieu  thereof,  tliere  had  _ 
been  annually  paid  by  the  occupiers  of  the  said  tenements  respectively,  to 
the  vicar,  the  following  moduses :  the  sum  of  one  penny,  in  lieu  of  the  tithea 
of  all  the  hay  yearly  arising  on  Robinson's  Teiiement ;  of  one  penny,  in  lieu  of 
tithe-hay  of  Salmon's  Tenement;  and  the  same  for  Lightfoo^'s  Tenement; 
that  the  said  modusesy  so.<|)aid,  had  been  usually  called  tilt-penny  by  the  vicars  i 
of  the  parish,  and  by  others ;  that  the  same  was  payable  by  the  occupiers  of 
the  said  three  tenements  respectively,  to  the  vicar  annually,  at  Easter;  and 
that  the  plaintiff  had  received  the  same  to  Easter,  1771 ;  and  he  set  forth  the 
various  other  lands  which  he  occupied,  and  which  of  them  paid  tithe-hay,  and 
which  were  exempt  from  such  payment ;  and  averred,  that  he  did  not  believe 
that  any  part  of  the  separate  farms  occupied  by  him  were,  at  any  time  within 
the  memory  of  man,  inclosed  from  the  ancient  common  or  waste  lands,  lying 
within  that,  part  of  Whitby  as  was  within  the  parish  of  East  Ham. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnesses  were  ex^ 
aniined  for  all  parties;  and  the  cause  was,  on  the  ISth  day  of  July,  1775, 
argued  by  counsel  for  several  days  ;  when,  after  over-ruling  an  objection  that 
the  impropriator  ought  to  have  been  a  party  to  the  bill,  and  reading,  for  the 
plaintiff  several  depositions,  the  answers,  [and  a  great  body  of  evidence],  the 
court  ordered  a  trial  at  law,  to  try  whether  there  was  such  a  modus  as  laid 
in  the  answers  of  the  defendants,  John  Oxton  and  John  Healing.  The  action 
to  be. tried  by  a  special  jury  of  the  county  of  Salop,  and  the  defendants  in, 
equity,  to  be  plaintifis  at  law..  The  court  further  ordered,  that  if  the  jurors 
should  find  a  modus  different  from  that  alleged  in  the  answers,  or  if  any  other 
special  matter  should  arise,  the  judge  who  should  try  the  issue,  should  in- 
dorse the  special  matter  on  the  postea :  costs,  and  all  further  directions,  to  be 
reserved. 

The  court  also  ordered  the  defendants,  ^T.  Whitehead,  R.  Davies,  and  E. 
Bateman,  to  account  for  the  tithe  of  hay  demanded^y  the  said  biU,  and  pay 
the  plaintiff  his  costs  to  tliis  time  respectively. 

The  court  also  ordered  the  defendant,  Maddock,  to  account  for  the  tithe  of 
bay,  without  costs.     [^fVood,"] 

On  the  hearing,  Baron  Eyee,  in  the  absence  of  Lord  Chief  Baron  iSmythe, 
delivered  the  following  judgment  of  the  court. 

Eyre,  B. — This  is  a  bill  by  the  vicar  of  the  parish  of  East  Ham,  in  the 
county  of  Chester,  against  the  defendants,  who  are  six  in  number,  for  an 
account  of  tithe-hay,  and  against  two  of  the  defendants,  Oxton  and  Healing, . 
for  an  account  of  small  tithes  also.  The  plaintiff  claiming,  as  he  must  do, 
under  an  endowment,  five  out  of  tlie  six  defendants  absolutely  deny  that  be 
18  endowed  of  the  tithe  of  hay.  As  to  the  defendant,  Maddock,  he  having  set 
up  a  modus  by  his  answer,  in  lieu  of  tithe  of  hay,  admits,,  that  the  vicar  is,' 
sub  modo,  endowed  of  this  species  of  tithe ;  i(nd  the  same  observation  applies 
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1 775.  as  to  die  defenilaiits,  Oxton  ud  HealiM,  mpeddng  die  tien'i  ttiidoMitet 
TRATif/  of  tmall  tidies,  they  having  set  up  a  ifuNw,  payabte  lb  thevicary  ki  lien  oif 
.!'_„        these  tithes. 

The  plaintiflT  lias  entered  into  proof  of  his  endovtrment,  both  of  tidie  of  hajT 
and  small  tithes.  No  instrument,  or  endowment  in  writing,  is  produced  9  but 
the  plaintiff  has  read  evidence  of  the  vicar's  having  enjoyed  those  species  of 
tithes,  which  is  evidence  of  prescription,  which  supposes  an  enaowmeot. 
Upon  the  prooft  it  appears,  diat  there  are  eight  townshins  within  this  pttrisb ; 
that  tithe  of  hay,  in  kind,  is  yielded  to  the  vicar  throughout  three  townshipSy 
vis.  East  Ham,  Childerthomton,  and  Overpoole ;  and  in  part  of  two  town- 
ships, viz.  all  the  townships  of  Netherpoole  and  Hooton,  except  the  hat!  and 
demesnes,  and  in  Whitby,  for  the  lands  lying  in  that  part  of  Whitby  which  is 
in  the  parish  of  East  Ham,  and  belonging  to  houses  situated  in  that  pan  of 
Whitby  which  is  in  the  parish  of  Stoke:  that  a  tilth*penny,  in  lieu,  as  aB  tiie 
witnesses  agree,  of  tithe-hay  has  been  paid  to  the  vicar  tfarovffhont  the  towa-^ 
ship  of  Great  Sutton,  and  all  Litde  Sutton,  except  the  haD  and  demesnes,  and 
for  the  rest  of  the  township  of  Whitby,  lying  in  die  patridi  of  East  Ham ;  andf 
lastly,  diat  a  composition,  which  certainly  may  have  been,  and  ahnoet  all  the 
witnesses  agree  was  always  understood  to  be,  in  lieu,  inier  aOa^  of  tithe  of 
hay,  has  been  paid  to  the  vicar  for  the  remaining  part  of  the  parish  (that  is  to 
say),  for  the  township  of  Nedicrpoole,  and  for  the  two  haDs  of  Litde  Sutton 
and  Hooton.  In  adaition  to  this  evidence,  there  has  been  read  an  extract 
from  the  Pariiamentary  Survey,  in  which  it  is  stated,  t^at  diere  Is  beloning  to 
this  vicarage  the  tithe  of  hay  in  Childerthomtxm,  Hooton,  Overpook^  ssid 
Netherpoole ;  and  it  is  in  proof,  that  the  impropriators  have  coHected  tidiee 
of  com  and  grain  only  dirougbout  the  parish :  and  thou|(h  they  and  their 
tenants  have  retained  the  tithe  of  hay  arising  upon  theur  own  demesnes, 
the  observation  weighs  with  us,  that  this  retainer  being  accompanied  with  die 
circumstance  of  a  composition  paid  to  the  vicar,  which  certainly  may  be  Ar 
titlie  of  hay,  cannot  necessarily  infer  a  right  in  them  as  impropriators  to  this 
species  of  tithe.  And  as  to  the  small  tidies,  the  witnesses  all  agrees  that  the 
vicar  has  always  received  these  tithes,  or^  compoaition  for  them,  throughout 
the  parish.  Upon  this  state  of  the  prooft  we  are  all  agreed,  that  vmhoot 
laying  much  stress  upon  the  Parliamentary  Survey,  which  cannot  be  under- 
stood to  be  very  accurate  as  to  all  the  vicarial  dues,  the  vicar  has  given 
sufficient  evidence  of  an  endowment  of  tithe  of  hay  throughout  the  parish ;  and 
as  to  small  tithes,  there  is  certainly  no  room  for  question  concerning  them. 

It  was  objected,  on  the  part  of  the  defendants,  respectina  the  evidence  of 
an  endowment  of  tithe  of  hay ;  1st.  That  part  of  the  evidence  lefdred  to 
ought  not  to  have  been  read,  as  being  evidence  of  thnun  not  in  issue  in  tiie 
cause;  and  2dly,  That  proof  of  the  payment  of  a  mo3mt  caimot  possibly  be 
aipplied  to  support  a  demand  of  tithes  in  Und.  As  to  the  first  of  tiieae  ob« 
jections,  it  is  true,  die  court  is  to  decide  gecimdum  aUegata  et  frobata;  and 
it  must  be  admitted  that  in  our  pleadings,  which  are  borrowed  from  die  civil 
law,  the  allegation  is  indispensably  necessary  to  introduoe  die  proof.  Bat 
this  rule  extends  dius  far  only,  to  require  that  the  several  pointa  of  chai^ 
and  discbarge,  to  which  the  examination  is  to  be  directed,  shodd  be  alleged 
or  stated  in  the  pleadings.  Such  facts  as  constitute  the  points  in  the  caaaS^ 
are  to  be  in  issue.  But  diere  is  a  welMcnown  l^al  distinction  betwete  the. 
fact  and  the  evidence  of  the  fact:  though  the  parties  are  bound  to  sttrte 
the  fkct,  they  are  not  bound  to  disclose  their  evidence.  Mow  to  apply  this  doe* 
trine  to  the  present  case — A  vicar  claims  to  be  entitled  by  endowment :  be 
states  an  endowment ;  the  endowment  is  denied.  The  endowment  b  a  ihct^ 
or  a  point  in  issue  between  the  parties :  they  are  to  examine  witneaset,  and  to 
adduce  their^  evidence  on  both  sides  to  this  fact  or  point  in  issne  between 
them^  A  writing  may  be  the  evidence  of  the  endowment:  it  was  admitted  ex- 
pressly in  the  aigument,  that  the  writii^  need  not  be  allied  or  be  is  issue. 
But  a  writing  is  but  one  species  <^  evidence  of  an  endowment ;  enjoy  nwait  ia 
also  evidence  of  an  endowment.  If  a  writing,  being  the  evidence,  need  not 
be  expresdy  alleged,  I  suppose  it  must  be  adknitSsd,  duit  the  enjoyment  need 
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nfinileTeriety  of  fiMBts  and  cireaiiittaiieef»  whidi»  when  oondiined  together  in  ^^^' 
evidence,  condnde  to  the  fact  of  enjoyment,  wifl  not  be  expected  to  be  staled* 
The  tnie  otjectiou  to  be  taken  in  such  a  case  is*  not  tibat  they  have  examined 
to  ftda  not  in  iiaiie,  bat  that  they  have  examined  to  fiieti,  which  are  not  evfr* 
dBBoe  of  iacfei  in  iaaoe.  And  the  second  ofagection  applies  in  this  way;  for 
they  sqr  for  the  defendants,  that  proof  of  a  payment  otmoduseSf  good  or  bad, 
cannot  possibly  be  applied  to  siqi^rt  a  demand  of  tithes  in  kind*  Let  us  ex« 
amine  into  the  ground  of  this  objection.  If  the  vicar  prove  that  he  is  en« 
dowed  of  the  tithe  of  hay,  that  endowment  entides  him  jnrimd  facie  to  demand 
tilhe  in  kind,  just  as  the  common  law-right  of  a  rector  entitles  him;  because 
tithe  in  kind  is  die  original  legal  right. 

Thk  was  laid  down  in  Foe  ▼.iIiittyml7iSl(l):  Bnfoyment  is  admitted  to 
be  a  species  ofievidfloee  of  endowment  of  dthe  of  hay :  now  surely  die  receipt 
of  a  pecnniaiy  or  other  composition  in  lieu  of  tithe  of  hay  in  kind,  is  as  much 
aa  evidence  of  the  enjoyment  of  the  dthe  of  hay  in  lieu  of  which  it  is  paid,  as 
tike  leoeipc  of  dtfaes  in  kind  is.  It  is  a  manner  of  taking  the  dthe  of  hay; 
and  one  manner  of  taking  the  tithe  is  as  much  evidence  of  the  enjoyment  of 
the  dthe  as  another.  If  the  receipt  of  a  compoaidon  in  Heu  of  dthe  is  enjoy- 
ment of  that  dthe;  if  enjoyment  is  evidence  of  an  endowment;  if  endowment 
is  primd  faae\B,  dtle  to  ddie  in  kind;  it  should  seem  that  a  bad  imoduM 
Mid  in  lieu  of  dthe  of  hay,  may  be  apfilied  to  support  a  demand  of  ddie* 
hay  in  kind.  For  what  is  a  bad  modus?  It  is  a  composition  pecuniary  or 
otherwise  for  die  particular  species  of  tithe  in  lieu  of  which  it  is  paid.  It  is 
a  good  eomposiiion  so  long  as  it  is  submitted  to;  if  it  has  been  in  fact  re* 
eeived,  it  is  a  bar  to  an  action  or  a  bill  for  an  account  of  dthes  for  the  time; 
fiw  it  is  a  satisfattion  pro  iempere.  As  soon  as  it  is  broken,  the  original  right, 
the  right  to  demand  the  thing  in  specie  finr  which  it  was  subsdtuted,  revives; 
and  therefiwe  it  is,  as  it  seems  to  ine»  that  when  a  moduB  is  disallowed,  it  is  of 
eonrse  for  the  court  to  decree  an  account  of  tidies  in  kind.  The  principles 
upon  which  an  acoount  of  dthes  in  kind  is  decreed  upon  disallowmg  a  modii#, 
seem  toapply  toprove  that  the  vicar  may  even  establish  his  tide  to  an  account 
of  dthes  inland  by  the  medium  of  proof  of  a' bad  moduB  only  in  the  first  in- 
stance: for  it  amounts  to  proof  of  payment  of  a  temporary  composition  in  lieu 
of  the  tidMs  demanded;  which  is  evidence  of  enjoyment,  which  is  proof  of  an 
endowmsnt,  which  isa  tide  to  dthes  in  kind.  It  is  not  necessary  to  go  farther 
in  thia  cause,  in  which  diere  is  a  great  body  of  evidence  of  an  endowment, 
than  to  determine,  -that  evidenoe  of  the  payment  of  composidons  in  the  se- 
vend  townships  is  admisnble  evidence  of  an  endowment.  And  so  far  I  think 
we  ateer  dear  of  all  the  anthoritiea  which  have  been  cited. 

It  was-much  urged  upon  the  evidence,  that  the  vicar  was  to  be  considered 
aa  endowed  of  a  portion  oidy  of  the  hay-dthes  of  this  parish.  But,  unless 
tiieie  was  evidence  of  die  rector  or  some  other  person  dividing  this  species  of 
tidies  whh  die  vicar,  (the  contrary  of  which  is  in  proof),  there  seems  to  be  no 
rensonabfei  ground  Ibr  narrowing  the  endowment. 

The  vienr  having  jpcoved  his  endowment,  the  defence  which  the  defendanU 
halve  insisted  upon,  faUs  next  under  consideration. 

And  fiiut^  as  to  the  defrndants,  Qxton  and  Healing,  who  are  occupiers  of  all 

the  knds  within  the  township  of  Nethmioole,  aguast  whom  an  account  is 
pmyed  of  lilhe^hay  and  smidl  tithes.  These  defendants  daim  to  be  endded 
to  the  dthe  of  hay,  hay-grass,  and  agbtmemt  of  the  hmds  in  their  occupadon 
under  tthe  Boole  4nifly»  who  derive,  as  is  insisted  by  the  answer,  from  Huffh 
CfaohmNiddey,  grantee  of  the  orown  of  the  rectory  of  Eastham,  fomerly 
called  the  aeotory  of  Sutton,  and  pamel  of  the  possessions  of  the  abbey  of  St. 
Wevbafgh  injGhester,  whidi  has  since  been  conveyed  in  parods  to  different 
pei«sna».:  And  the  ,'deftodante  daim  to  be  exempt  from  the  pigment  of  dl 
other  amall  dflia^  and  vieaiid  does  upon  payment  of  a  snoAu,  oendon,  or  im- 
menmsid  anmudpi^fnient  of  40#.  out  of  the  demesne  lands  of  Netherpoole  in 
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1775.  Ueu  of  all  small^  tithes,  oblationa,  and  other  diies^  In  support  of  the 
TSATis  4q  idg  ^i^i^  Qf  ]j|^y^  hay-grass,  and  agistment,  relied  <  upon  by  the  defend- 
aats,  it  was  stated,  that  the  family  of  the  Pooles  were  the  impropriate  rec- 
tors of  so  much  of  the  rectory  as  extends  through  the  Pooles;  that,  of  com* 
mon  right,  the  Poole  family  were  therefore  entitled  to  all  tithes  whereof  the 
vicar  was  not  endowed,  and  that  the  retainer  of  the  tithe-hay  in  kind  in  Ne- 
therpoole  was  a  clear  proof  that  the  vicar  was  not  endowed  with  tithe-hay 
in  Netlierpoole,  and  that  that  tithe  belonged  to  the  reetory.  It  turns  out 
in  proof,  that  the  estate  of  the  Poole  'family  was  never  parcel  of. the  pos* 
sessions  of  the  abbey:  no  conveyance  has  been  shewn  of  any  part  of  the  rec- 
tory from  the  Colmondeley  to  ^e  Poole  fkmily,  nor  do  I  recollect  a  tittle  of 
evidence  in  the  cause  of  any  part  of  the  rectory  being  in  the  Poole  family  be- 
fore the  year  1752,  except  the  &ct  of  their  retaining  the  tithes  of  hay  fiir 
Netherpoole,  and  the  tithes  of  com  and  grain  in  Overpoole.  A  conveyance  in 
October,  1752,  of  a  rent  of  20s.  issuing  out  of  the  manors,  lordships,  or  town^ 
ships  of  Overpoole  and  Netherpoole  in  lieu  of  tithes  in  those  townahqis,  is  in 
evidence,  which  goes  a  considerable  length  towards  proving  that  the  rectory^ 
even  as  to  Overpoole  and  Netherpoole,  is  yet  in  the  Chohnondeley  £unily,  or  at 
least  was  in  them  so  late  as  the  yei|r  1752;'  and  that  accounts  for  .the  Poole 
family  retaining  the  tithes  of  the  rectory  up  to  that  time  upon  the  ground  of 
composition,  not  tide;  and  one  rent  issuing  out  of  both  townships  in  lieu  of 
tithes  in  both  townships  without  distinotiou  affords  neither  proof  nor  pre- 
sumption that  the  rector  is  entitled  to  difierent  species  of  tithes  in  one  town- 
*  ship  and  the  other.  As  to  the  retaining  of  the  tithes  of  hay  in  Netherpoolet  the 
ptimd  facie  evidence  arising  from  that  is  fully  rebutted  by  the  general  evidence 
in  the  cause,  that  the  rector  is  entided  to  the  tithe  of  com  and  grain  only;  that 
the  vicar  is  entitled  to  tithe  of  hay ;  that  he  does,  in  fact,  take  it  in  kind  in 
Overpoole,  and  that  he  receives  a  composition  for  it  in-Netherpoole,  whieh  alone 
accounts  for  the  retainer.  We  are  of  opinion,  therefore,  that  the  defendants,  Ox- 
ton  and  Healing,  have  totally  failed  in  their  proof  of  tide  to  the  tithe  of  hay,  hay- 
grass,  and  agistment;  and  therefore  the  vicar's  endowment  being  proved,  ^  thm 
were  not  any  more  in  the  cause,  it  should  seem  tha(  the  vicar  is  entitled  to  a 
decree  for  these  tithes  in  kind.  As  to  the  modut  set  up  in  lieu  of  small  tifthesy 
oblations,  and  other  dues,  it  is  agreed  on  all  hands  that  no  tithes  in  kind  have 
been  received  by  the  vicar  from  Netherpoole  within  the  memory  of  the  wit^ 
nesses ;  that  there  has  been  a  composition  paid  to  the  vtoar  by  the  occtq>iers 
of  Netherpoole  in  lieu  of  something :  the  parties  differ  as  to  the  ^uatUtan  of  the 
composition,  to  what  it  has  extended ;  and  upon  the  question,  whether  it  is 
binding  or  temporary,  in  respect  of  the  proportion  it  bears  to  the  real  value 
of  the  tithes.  Upon  that  quanttany  the  plaintiff's  witnesses  say,  the  keep  of  a 
horse  or  a  cow  is  a  part  of  the  composition,  whfch  two  witnesses  upon  the  part 
of  the  defendants  deny,  and  state  to  be  merely  gratuitous.  And  the  anaver 
sets  up  this  composition  as  a  modus  in  lieu  of  small  tithes ;  whilst  the  witnesses 
on  both  sides  agrecj  that  the  composition  is  as  well  for  hay, .  hay-grass,  and 
agistment,  as  for  small  tithes:  and  there  is  some  slight  evidence  that  it  does 
not  extend  to  fees  for  burials,  marriages,  ftc.  What  the  composition  is,  and 
to  what  it  extends,  must  be  setded  before  we  can  reach  the  question  of  die 
rankness  of  it :  and  this,  as  Mr.  Maddox  for  the  defimdant  truly  obaerved»  is 
not  properly  matter  of  law,  but  of  fact.  These  are  questions,  therefore^  proper 
for  an  inquiry  before  a  jury ;  and  as  they  will  be  all  open  to  discussion^upon  an 
issue,  we  incline  to  direct  an  issue  upon  the  tnadus  pleaded,  with  liber^,  as 
usual,  to  indorse  tUeposUa;  and  we  axe  of  opinion,  that  the  direction  upon 
the  other  part  of  these  defendimts'  case  should  be  reserved  till  after  the  trial  of 
this  issue.  It  was  with  a  view  to  this  I  said,  if  there  was  nothing  more  in  the 
cause,  there  ought  to  be  a  decree  for  tithes  in  kind  of  hay.  The  finding  upon 
the  issue  directed  may  have  an  important  effect  upon  the.  other  part  of  the 
case.  If,  upon  the  finding,  it  should  appear  that  the  defendants  have  moataken 
that  part  of  their  case,  but  that  there  is  in  fact  a  goodmodtv,  which  covers-all 
the  tithes  demanded  by  the  bill,  which,  without  prejudice  to  the  argument 
upon  the  rankness,  stands,  in  ))oint  of  fact,  confessed  upon  the  plaintifTa  own 

evidence; 
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it.wil}  fae  to  be  tioniideredf  whether:  die.eomftift.so  enteng^  init»  1775. 
forms  as  to  be  obligjod  to  decree  an  accoiuut  of  tidies  in  kind  against  the  truths  travii 
and  juBtiee  of  the  case.  The  counsel  for  the  defendantB  have  pressed  for  an 
issue,  whether  the  vicar  is  entitled  to  die  tithes  demanded:  but  as  we  are  sar 
tisfied  with  the  evidence  pf  the  endowment,  which  distinguishes  this  case  from 
that  of  Carte  and  Ball  (I):  we  think  the  issue  ought  to  1^  upon  the  modus  and 
not  upon  the  endowment. 

The  defendant  Whitehead^  whose  case  is  next  to  be  considered,  is  the  oc« 
cupier  of  five  tenements  in  the  township  of  Little  Sutton,  of  three  of  which  he 
is  also  the  owner.  He,  by  his  answer,  states  the  township  of  Little  Sutton  to 
have  been  parcel  of  the  possessions  of  the  abbey,  and  to  have  been  granted  to 
Hugh  Cholmondeley ;  that  the  grantee  enjoyed  the  tithe  of  coin  and  grain  and 
hay  through  that  part  of  the  township  which  was  not  demesne:  that  the  pur- 
chasers of  estates  sold  by  Hugh  Chohnondeley,  and  the  defendant  amongst 
others,  purchased  all  the  tithes  of  hay,  hay-grass,  and  agistment  of  their  es- 
tate,  and  have  ever  since  enjoyed  those  dthes;  and  so,  in  an  awkward  manner^ 
he  derives  a  sort  of  tide  in  himself  to  the  tithe  demanded  in  respect  of  three  ^ 
tenements;  and  in  the  owner  of  the  other  two,  of  which  he  is  only  the  occu- 

E'er.     This  defendant  also  states  a  tilth-penny  to  be  payable  to  the  vicar  of 
itde  Sutton,  but  does  not  apply  it  to  the  tithe  of  hay.     Without  resorting  to 
the  act  6  Geo.  2,  read  in  evidence,  which  makes  it  impossible  that  the  defence 
should  be  true,  upon  the  rest  of  the  evidence  there  is  so  Utde  colour  for  it,  that 
I  am  surprised  to  find  it  stated  in  an  answer  upon  oath.     It  appears,  that  the 
grantee  of  the  lands  in  this  township  was  also  grantee  of  die  rectory,  and  there- 
fore  enjoyed  such  dthes  as  he  was  entided  to  as  rector;  die  dthes  of  com  and 
grain,  which  are  the  only  tithes  which  have  been  in  fact  collected  throughout 
any  part  of  the  parish  for  the  rector,  still  remain  in  the  rector.    Weeker,  one  of 
the  witnesses  in  the  cause,  is  or  was  his  tenant  of  these  dthes  in  Litde  Sutton. 
The  defmdant^  Whitehead,  must. have  known  that  these  tithes  were  in  fiict  not 
sold,  though  I  am  willing  to  give  him  creditfor  not  knowiqg,or.not  remembering, 
that,  an  act  of  parliament  restrained  the  rector  firom  selling  the  tithes  belong- 
ing to  the  rectory  in  Litde  Sutton.  That  the  tithe  of  corn  and  grain  was  not  sold, 
was  enough  to  put  Whitehead  upon  his  guard  not  to  hazard  an  asserdon  thatthe 
tithe- of  hay  had  been  sold,  without  first  informing,  himself  whether  there  was 
a  probability  or  a  possibflity  of  its  being  true*    The  language  of  the  answer 
betrays  a  conscioiisness  of  the  fiict  of  the  dthes  belonging  to  the  rectory  never 
having  been  sold:  for  the  answer  states  the  grantee  to  have  enjoyed  the  tithes 
of  com,  grain,  hay,  hay-grass,  and  agistment;  and  then  states  that  he  pur- 
chased the  dthes  ojf  hay,  hay-|prass,  and  agistment,  taking  no  notice  of  the 
tithe  of -com  and  grain,  nor  atteropdng  to  account  for  the  selling  off  the  dthe 
of  hay,  and  reserving  the  other  tithes.     Now,  what  is  the  evidence  pfiered  by 
this  defendant  of  his  having  purchased  these  tithes,  or  of  any  other  purchaser 
of  estates  in  this  township  having  purchased  them?    It  was  observed  by  Mr. 
SkynneTj  that  he  had  not  even  produced  his  own  purchase-deed  as  an. apology 
for  his  answer.     He  has  not  made  it  appear  that  the  grantee  ever  took  upon 
himself  to. convey  diis  species  of  dthes  with  any  one  estate  within  the  town- 
ship.   Comparing  the  answer  with  the  proof,  the  whole  is  a  piece  of  sophistry, 
built  upon  the  single  fiK^t  of  dthe-hay  in  kind  having  never  been  collected,  in 
the. township  in  the  memory  of  the  witnesses.     Not  having  been  collected, 
it  was  retained;  being. retained,  it  was  enjoyed  by  the  purchasers  of  the  es- 
tates :  ifsoi  it  must  have  been  purchased  with  the  estates  of  the  grantee ;  and  if 
the  grantee  sold  it,  he  must  have  had  it  to  sell.     But,  unfortunately,  for  this 
sffgument,  all  the  witnesses  apply  the  tilth-penny,  which  the  defendant  ^c- 
kmwledges  has  been  paid  to  the  vicar  in  Litde  Sutton,  to  the  dthe  of  hay; 
which  accounts  for  the  dthe  of  hay  never  having  been  collected  in  kind,  and 
at  once  refutes  the  whole  argument.     Mr.  Whitehead's  defence  being  thus 
clearly  falsified,  we  are4>f  opinion  that  he  must  be  decreed  to  account  for  tithe 
of;  hay  in  kind,  and  with  costs.   If  it  should  be  objected  that  here,  likewise,  die 
•plaindifhas  shewn  ^that  there  is  a  modus  payable  in  lieu  ofttjthes  of  hay,  and 
iherefore  he  ought  not  to  recover  dthes  in  kind  against  liis  own  shewing, 

though 
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1775.  Hmteh  tli^dvihiteMlMw^fidUklbe  dafaMh^to^^  «pi  Imnmw^m 
tftATii  it  wiu  be  «dBeient'ibr  4lMmteiii;»  to  aqti  ttet  dw  fi^t  of  te  fifinait  of  Ai» 
^  peenttaiy  coittpatitkiB,  wbidi  h  eMet  A  wpAif ,  heiag  ftttaUiiihcJ  widi  linle. 
or  M  contrariety  ia  the  ondenee.  Mid  it  bting  objected  to  as  tLmodnu  upon  m 
ground  of  bw  and  not  of  fact,  it  is  now  ripe  for  the  opinion  of  the  court*  and 
it  so  happens,  that  we  are  caUed  opon^lo  decide  upon  it  in  the  oasoof  another 
defendant;  and,  consaqoently,  then  will  bo  the  pioper  time  lo  dispose  of  this 
objection. 

The  defendant,  Davis,  whoae'ease  conies  next  in  older,  is  the  oceopier  of 
Arse  tenements  in  the  township  of  Gvsat  Snttoni  and  he  stales  the  seme  sqit 
of  tide  to  the  tithe  of  hay,  hay-grass,  and  agistment,  in  the  owners  of  those 
tenements,  as  Whitehead  has  set  un  in  the  owners  of  estaiss  ha  Little  Sutton. 
Upon  the  erideoee  there  is  this  difierenoe  between  the  twoosass.  The  tithes 
bdenging  to  the  rectory  in  Great  Sntton  have  been,  sold  to  ti^  porchastis  of 
estates  there.  Bat  it  is  hi  evidenee  that  ibese  tithes  were  couected  befeee 
they  were  sold :  that  tithes  of  cdm  and  grain  imly  were  feceived  or  even  db* 
mended  by  the  rector;  and  the  evidence  to  die  tUtlnpenny  is  the  same  been 
as  in  Little  Sutton.  Under  suish  drcoamtancci^  if  the  impropriator  had  tnhcB 
iqpon  himsdf  to  convey  tidieof  hay  to  thepnrchasersof  the  estatsain  Groat 
Sntton,  they  eorid  have  taken  nothmg  under  the  conveyances  but  in  this  «»• 
epeet,  Davis  Is  in  the  same  com  with  Whitehead;  he  has  offered  no  evidcneo 
er  any  such  eonseyanoe:  dMiofere,  as  the  objestiott  in  the  case  of  Whitehead 
applies  to  this  defendant,  he  must  be  domed  Uhewise  to  aeoount  hi  the 
same  nnnmer.  The  defendant  JBattosan  is  occupier  of  a  ferm  inclosed  feons 
die  Waste  of  Great  SuUon  in  1785,  and,  as  I  tmce  it,  now  bdonging  to  tim 
Chofanonddey  finnily,  who,  asrecters,  areentitlnd  to  the  tithes  of  eom  and 
gram  arismg  thereon.  Thisdefendant  efauats  to  be  entitled  totitheof  hagr» 
hay*gnns,  imd  agistment,  upon  the  same  ground  of  ei^oyment  of  these  tithes 
by  thsgnui^  as  has  been  insisted  upon  by  die  other  defendr*. 

ants.  This,  defendant  had  lew  to  prove  than  the  other  defendant,  for  hoia 
not  ineombered  wiih  the  proof  of  a  purchase  of  dw  tithes  feom  die  grantee; 
bat  he  fiiib  totaBy  in  the  proof  whidi  w;as  necessary  for  him  to  make  in  ooos- 
mon  with  die  other  defendants,  namefy,  die  feet  of  the  eiyoyment  of  thb  ^o. 
cies  of  tithes  by  the  gi»itee»  end  therrfore  he  must  stand  or  fell  with  than. 
And  m  dik  case  diere  is  no  coJour  of  okgection  to  theplaintiflns  tiib  lo  leeo- 
ver,  eaeept  die  general  dyection  of  a  defea  of  proof  of  an  endowasents  fee 
die  tiltb^nny  could  not  possiMy  be  made  to  apply  to  this  caaeof  nnowin- 
deaniek  Somestress  was  bid  upon  the  words  '*  tithe  of  hay  "  haviiv  crept 
fatoamot^pge  made  by  seme  of  the  Chohnondeby  &iaily«  which,  it  was  eaidt 
breus^t  thb  case  within  the  principb  of  the  easeot /tim«Aaivai|d.itoiA0rmn<l) 
befeie  my  Lord  NenTHiNOf  on.  But  it  wae  sausfeetoril^  amwersd  at  the 
bar,  dmt  the  language  of  a  moitgago*deed»  not  foUowed  iny  possession  or  evi- 
dence of  eqoyment,  conld  in  no  case  nvail  in  the  bast,  and  that  nothing  oould 
be  moreuitfike  the  case  of  AmfAmvond  £eCAsm«h  where  duire  was  evideooe 
of  a  long  uninterrupted  possession  and  enjoyment  under  ateries  of  femily  set* 
tbmenlsf:  no  diet,  as  to  thb  delbidBnt,  he  most  jscooont  likewise  w^ 

I  oona^  now  to  the  caseof  die  drfendsnt  Middonk,  who  defends  separatsly* 
— He  is  an  ooettpier  of  bod  in  the  townsh^  of  Whitbyt  he.  has  takoi  n^  the 
defence  which  two  of  the  three  bet  named  defendants  hav«  roected,  1  meaA 
the  msdst  of  a  penny  called  the  tiMhrpsmw*  He  states^  that  in  the  township  of 
WhitVy,  diere  »  a  fltedas  of  a  penny,  called  a  tiltlnpenny,  in  lieu  of  the  tilho 
of  hay  for  every  ancieiit  tenenUnt  ptyabfe  by  the  occupier  at  Eastef ;  and  he 
statee  the  lands  in  lus  oocupaiion,  consisting  of  five  doees,  to  have  been  naieel 
of  eueh.  ancbnt.  tenemenu  as  liave  immemorially  paid  a  titth-ptmiy.  rhere 
b eoese evidence  onthepertof  ihepbintifftpahepr,  that  tetoof  thcaedeessj 
duSt  is,  MndweH  and  Long  Groft,  were  pescel  of  anpient  tenements  hnhw4pi^ 
to  hoHsei  sttuatein  that  part  of  Whitby  wbudi  isin  tha^isridi  of  StiSk^ 
wUfih  Haddock  ndnnts  ore  to  pay  tidieof  hay  in  kuML  Buithe  weighted  dm 
evidence  iab  that  they  ate  part  of  Hohinseii's  end  SahaonV  two  Isesmams,  im>. 
iMiiog  to  liowies  eiMH^ '<^ 

(1)  Js«r,  p.  IM. 


ADMiimA*  mi 

iMedier  liiereMtiiehaffUMlMastliedenndi^  One  wiiacM  odiy» 

Anne  ChnrmWi  speeks  to  the  tithe  of  hey  in  kbd  haf  hiff  been  lendlef cA  to 
the  Tfcser  in  WUthy ;  and  that  w  a  tingle  inetanoe  only.  eSs.  for  the  Inn  Jadk» 
part  of  Edwardf't  tenement:  all  the  rest  of  the  vHtneetea,  and  eerend  terriorit 
^rae,  that  no  tiUiee  in  kind  have  cfver  been  pakL  The  terriera  eayt  Whitby  at 
med  flrotndie  titheof  faayby  diept^mentofa  tilth-penny  Ibr  ewy  hooie. 
The  witnesses  say*  that  a  tilth-penny  was  payable  in  ueu  of  the  titlie  of  hay 
by  the  oecopier  of  each  fkrm-lKmBe  having  lands  helden  tlieiewith*  One  wit- 
ness, Robert  Hayes,  in  another  part  of  hb  evidenee,  addsi  he  nndevMood  the 
ttkh-penny  to  extend  to  cover  Mdt  aneientlj  belon^ig  to  aneient  fiMi- 
honses:  his  evidence  goes  to  snpport  the  meiHif  Uidlif  the  defendants  iv 
epedlle  lands.  Bnt  he  is  not  enppoited  in  his  nndetstanding  of  die  modba  by 
any  of  ihe  other  witnesses,  and  tne  whole  tenov  of  the  evidence  is  a^^ainsi  il, 
4nd  determines  the  payment  of  the  tilth-penmr  to  beibr  lands  oeenpied  with 
A  hoose,  widiout  speeineation  more  or  less*  Uriteliley,  one  of  the  witnesses, 
aays,  tflat  the  lands  which  formerly  composed  the  tenestents  within  theee 
townships  iHwre  die  tilth-penny  is  paid,  lie  intermixed,  have  been  tahsa 
from  one  farm  and  added  to  aneiher,  so  that  nobody  hot  one  intimate  with 
Ae  whole  town,  or  who  has  liveda  long  time  thennn,  can  give  so  perfott  an 
aceonnt  at  eouU  have  been  given,  when  tiie  tenements  wevn  holden  eepamlew 
It  is  m  proof,  that  Maddock  and  the  other  two  deiendants.  Whitehead  and 
Davis,  ail  held  three  or  more  tenements  which  the  wimemes  rtmember  tohave 
been  holden  separately,  for  each  of  whidi,  when  holden  stnaraiely,  a  tilth-penny 
wti  pdd.  And  yet  Critchley  says  expressly,  that  ho  collected  one  penny  and 
no  more^  as  the  tildi-pemq^,  from  eadi  of  those  defendants;  piainlv,  beeanss 
he  considered  the  moJuu  as  payable  fer  the  lands  holden  with  a  ami4ioiite 
indeSnitely,  and  not  for  specific  lands.  The  same  witness  says,  if  a  consider- 
able part  of  the  lands  bemging  to  a  forni*hovse  were  taken  fi^ 
CO  another  form;  yet  if  aby land  besMes  a  garden-spot  wat  left  and  was 
mowed,  he  contmned  to  collect  the  tiMi-penny.  This  pnrsneir  the  same  idea 
Of  a  payment  for  lands  more  or  less.  It  is  m  proof  that  in  all  the  townsfatna 
dieve  are  houses  which  have  now  no  hmds  boonging  to  them,  bat  formengr 
had  fends,  and  paid  the  tiMi-pcnny.  The  decrease  of  houses  having  Isnda 
whhinthememory  of  the  witnesses  is  stated.'  In  Whitbv  they  are  decreased 
fiom  fourteen  to  nine;  and  Critchley  twfs,  he  colleeted  only  nine  tildi*pennies* 
InOreatSutton  they  are  also  reduced  mm  fourteen  to  nine  t  in  Little  Sutton, 
from  eighteen  to  eight:  and  no  witness  speaks  of  moie  than  one  tikh-penny 
pud  by  the  occupiers  of  any  of  the  consolidated  tenements.  An  argnmant 
was  drawn  from  the  namet  of  the  tenements  continuing  the  same  for  a  great 
leHg^i  of  timet  but  those  names  did  not  eppear  to  be  of  any  anti^y;  atany 
of  them  being  the  toames  of  the  tenants  wmim  the  witnesses  rsmeatbeipd  lo 
have  first  occupied  them;  and  the  preserving  of  the  names  of  former  ocen- 
liiert  is  in  great  measure  accounted  for  by  &  usage  in  the  parish  to  rate  to 
tike  Aurdi-3ey,  as  it  is  called,  by  tenements. 

Upon  the  whole,  there  seems  t6  be  no  doubt  as  to  the  ftet  of  there  having 
been  a  usage  to  pay  a  tilth-penny  for  every  house  havhig  hiiids  bekmginf  to 
it,  without  specification  or  regkird  to  Quantity.  There  is  as  little  doubt  that 
thti  usage  is  diArent  from  th«t  which  is  hud  as  a  awdat  by  the  defondant 
Maddock  for  specific  fends  composing  an  ancient  tenement.  Nowithatand- 
Ing  whid^  if  the  usage,  whidi  is  proved,  coidd  be  supported  as  a  asMfcif,  we 
ahonid  not  incline  to  decree  an  account.  Not  thnr  the  cases  cited  hi  prohibi- 
tion itand  in  our  wav,  (for  in  prohibition  it  is  always  a  question  of  juriadiGtfen) 
tod  any  thirty  that  shews  that  die  Bcdesiastieal  Uonrt  ought  not  to  have  tbot 
Juriadfotton,  is  sufficient  lo  refote  a  oonsidtatkm):  but  beamse  the  mssnniai 
whkh  weighed  with  us  m  the  case  of  Ottion  v.  HeaSngt  worid  abo  govurn 
this  case.  This  consideration  makes  it  necessary  to  inquire  into  the  legality 
«^fhe  inoito  proved.  As  lo  which  ii  has  nerer  bee^  contended,  that  anch  a 
modm  could  be  supported.  But  the  oodnsd  finr  the  defendant  aasuming 
ftgehist  Aecknr  ttesalt  of  the  evidence,  thaethonMribtfpiwvedwBa  for  qpaeitB 
hmds^  ht»%  argued  that  the  severance  does  not  destroy  die  modat ;  that  it  is 
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rfo%  n#ce«dary  that  all  diMild  remain  in  one  band;-  that  every  man  who  holda 
a  .part  is  liable*  as  in  tbe  case  of  a  rent-cbarge,  and  that  it  is  sufficient  that  the 
.vicar  is  not  witliout  his  reniedy.  All  which  is  very  true,  and  would  be  to 
the  purpo6e»-  if  the  modus  were  as  tliey  state  it.  But  it  being  clearly  otherwise, 
and  being  a  recompence  for  a  tithe  wholly  uncertain,  fluctuating  in  its  amount, 
shifting  according  to  the  changes  in  the  occupation  of  lands,  to  be  reduced  to  a 
single  penny,  if  not,  to  be  wholly  annihilated,  it  seems  impossible  to  support  iL  • 
This  is  so  clear  upon  principle,  I  need  not  look  for  authorities.  However,  the 
case  oi.Turton  v.  Clayton  (1))  of  which  there  is  a  loose  note  in  Bunb.  80,  seems 
to  be  in  point.  A  hay-penny,  say  the  court,  is  unreasonable,  for  if  a  man  has 
sixty  acres  of  hay,  he  pays  only  one  pez^uy;  and  if  he  lets  them  to  sixty  .se- 
veral persons,  they  shall  pay  one  penny  a-piece.  .  The  converse  of  the  propo- 
sition would  have  put  the  unreasonableness  in  a  stronger  light,  and  would  be 
exactly  the  present  case;  that  is,  if  sixty  persons  pay  each  one  penny,,  and 
they  let  their  land  to  one,  one  penny  only  shall  be  paid.  And  in  fact,  this  de- 
f|?ndant  Maddock  appears  in  eighteen  years'  time  to  have  consolidated  so 
many  tenements  or  parts,  of  tenements  in  the  township  of  Whitby  as  have  in- 
creased his  rent  from  4iL  to  170/.  If  this  modus  cannot  be  supported,  there 
is  nothing  in  the  way  of  the  account  prayed  by  the  bill  against  this  defendant, 
and  also  against  the  other  defendants,  Whitehead,  Bateman,  and  Davis,  who 
are  occupiers  of  lands  in  those  townships  in  which  the  usage  of  the  tUth-penny 
has  prevailed ;  against  whom  I  have  already  stated  there  must  be  an  account, 
unl^s  this  modus  can  be  supported.  And  therefore,  upon  the  whole,  the  di- 
rections are,  that  the  parties  go  to  trial  of  the  issue  upon  the  modus  set  up  by 
.  the  defendants,  Oxton  and  Healing,  with  liberty  to  indorse  the  postea  as  usi^, 
and  .that  there  be  an  account  decreed  for  tithe-hay  in  kind  against  Whitehead, 
Bateman,  and  Davis,  with  costs.  As  against  the  defendant  Maddock,  inas- 
•much  as  he  has  set  up  a  defence  as  fairly  .as  he  could  do  to  make  a  tolerable 
case  to  give  him  a  chance  of  success  upon  a  tru^  ground  of  defence,  that  is, 
that  no  tithes  in  kind  have  been  received ;  we  think  he  had  a  good  colour  to 
make  the  defence  he  did,  and  as  to  him  the  decree  ought  not  to  be  with  coata. 
It  is  my  duty  to  observe,  though  my  Lord  Chief  Baron  and  my  brothers  Ji^ve 
agreed  with  me  in  the  decree  we  are  to  pronounce^  I  alone  am  answerable  for 
(Lam  afraid)  many  errors  and  mistakes  which  may  be  found  in  the  reasons^ 
which. have  been  drawn  up  during  the  course  of  the  sittings  in  a  hurry; 
tbercfbre,  I  am  bound  to  take  them  upon  myself.  You  will  try  the  issue  at 
Shrewsbury.    [^Eyre*s  MSSJ]  ... 

The  defendant  Oxton  and  others,  <>n  the  23rd  of  January,  1777,  the.  de- 
fendant Whitehead  being  dead,  petitioned  for  a  re-hearing;  and  it  was  on  the 
same  day.  granted,  upon  the  defendant's  making  the  usual  deposit. 
.  .The  plaintiff  revived  the  suit  against  the  executors  of  Whitehead;  and  on 
.die  16.th  day  of  April,  1777»  on  the  application  of  the  executors,  the  original 
cause  was  also  ordered  to  be  reheard  as  to  them. 

The  cause  came  on  accordingly  to  be  reheard;  and  upon  hearing  counsel 
several  days,  and  reading  the  proofs  and  exhibits  which  had  been  read  on  the 
former  hearing;  and  on  reading,  on  behalf  of  the  plaintiff,  two  terriers  of  the 
parish  of  Eastham,  remaining  in  the  consistory  court  of  the  Bishop  of  Chester, 
the  one  of  them  taken  in  the  year  1696,  the  other  in  1709,  and  the  following 
additional  evidence  on  behalf  of  the  defendants,  that  is  to  say,  several  deposi- 
tions taken  in  the  cause ;  an  exhibit  marked  L.  being  by  an  order  of  this  court 
to  be  produced  at  the  re-hearing,  viz,  "  A  table  of  tithes  due  in  the  parish  of 
Sastham,  accordingly  as  they  have  been  formerly  received  by  William  Seddon 
and  George  Beckett,  vicars  of  the  parish  of  Eastham ; "  in  which,  was  the  fol- 
lowing clause,  viz*  "  Easter  dues  in  Whitby  and  the  two  Suttons;  no  hay,  no 
tithe-calves,  no  mortuaries,  only  a  penny  a  cow ;  and  from  every  house  a  tilth- 
penny;  '!  the.  cause  was  ordered  to  stand  over;  and  on  the  1st  of  July,  1777, 
the  judgment  of  the  court  was  delivered. 

^   Tlie  court,  ordered  the  decree  of  the  1 8th  of  December,  1 775,  to  be  affirmed, 
and  tbe  deposit  to  be  paid  to  the  plaintiff  or  his  clerk  ia  court. 

.     [fVood's  Deer.  59i0.^ 
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The  parfsh  of  Eastham,  in  the  hundred  of  Wirhall  and  county  of  Chestei',       .    *^' 
consists  of  a  rectory  impropriate  and  a  vicarage,  and  comprises  several  town-       oxton. 
ships,  and  particularly  the  townships  of  Great  Sutton  and  Little  Sutton. 

The  respondent  is,  and  from  the  year  1767  has  been,  vicar  of  Eastham,  and 
as  such  set  up  a  claim  to  the  titlie  of  hay  arising  from  the  tenements  in  this 
said  townships  of  Great  and  Little  Sutton,  though  he  never  took  it  in  kind, 
nor  ever  received  any  satisfaction  for  it. 

'William  Whitehead,  deceased,  in  the  year  1771,  was  the  occupier  of  three 
several  ancient  tenements  in  the  said  township  of  Little  Sutton,  his  own  in'- 
heritance,  and  of  two  other  tenements  in  the  said  township^  as  tenant,  to  Tho- 
mas Whittle.  The  appellant,  Ralph  Davies,  was  in  that  year  occupier  of  four 
several  ancient  tenements  in  the  said  township  of  Great  Sutton,  under  a  lease 
for  years  from  George  Bushell,  the  owner  of  the  inheritance.  The  appellant, 
Elizabeth  Bateman,  was  then  also  occupier,  as  tenant  at  will,  under  Thomas 
Cholmondeley,E8q.,  of  a  farm  lately  inclosed  from  the  common  of  Ghreat  Sutton. 

The  said  Thomas  Cholmondeley  is  the  impropriate  rector  of  that  part  of 
the  parish  of  Eastham  which  includes  the  townships  of  Great  and  Little  Sutton^ 
and  is  lord  of  themanor  of  Suttons;  of  which  manor,  rectory,  and' townships, 
the  abbot  and^onvent  of  the  abbey  of  St.  Werburgh,  in  Chester,  were  seised 
in  fee  at  the  dissolution  of  monasteries;  and  the  same  were  by  King  Henry  8, 
in  the  33rd  year  of  his  reign,  with  all  tithes  thereto  belonging  (and  other  large 
estates  in  the  county  of  Chester,  the  possession  of  the  late  abbot  and  convent), 
granted  to  the  dean  and  chapter  of  Chester  in  fee. 

The  dean  and  chapter,  7th  Edw.  6,  granted  all  this  rectory  (then  and  an- 
ciently called  the  rectory  of  Sutton  in  Wirhall),  and  the  tithes  thereof,  and  all 
the  estate  late  of  the  abbot  and  convent  in  the  said  parish  and  other  places 
in  the  county  of  Chester,  to  Sir  Richard  Cotton,  in  fee,  paying  to  them  the 
lee-farm  rent  of  603^.  per  annum, 

George,  the  son  and  heir  of  Sir  Richard  Cotton,  in  the  7th  Eliz.  alienated 
this  rectory  and  the  tithes  thereto  belonging,  with  the  manor,  rectory-house, 
and  church  of  Sutton,  and  all  the  messuages  and  lands  in  the  to^inships  of 
Grreat  and  Little  Sutton,  and  all  the  tithes  thereof  thereto  belonging,  with 
other  premises,  part  of  those  granted  to  Sir  Richard  Cotton,  to  Sir  Hugh  Chol- 
mondeley in  fee,  paying  the  fee- farm  rent  therein  reserved  to  George  'Cotton, 
who  covenanted  to  indemnify  against  the  said  gross  fee-farm  rent  of  603/. 
This  rent  was  surrendered  by  George  Cotton  to  Queen  Elizabeth,  iii  die 
ftftd  yeaf  of  her  reign,  with  other  rents  reserved  by  Cotton,  on  his  several 
alienations  of  the  diflerent  parts  of  the  estates  which  had  been  conveyed  by  thb 
dean  and  chapter  to  Sir  Richard  Cotton;  and  all  those. several  rents  were  im- 
mediately granted  by  die  queen  to  the  dean  and  chapter  in  fee,  and  they  are 
at  this  time  paid  to  them. 

The  townships  of  Great  and  Little  Sutton  (besides  the  demesne  lands)  con- 
sist of  several  farm*houses  and  lands,  and  of  a  few  cottages;  all  of  which  werie 
and  continued  to  be  the  possessions  of  the  Cholmondeley  family,  derivatively 
from  the  abbot,  under  such  title  as  before  mentioned,  till  by  an  act  of  parlia- 
ment, passed  6  Geo.  2,  the  same  farms  and  lands  (being  then  let  out  on  seve- 
ral leases  for  lives,  as  they  had  been  by  successive  renewals  during  all  memo- 
ry), and  the. rectory  of  Sutton  and  all  dthes  thereto  belonging  (except  the 
tithes  in  Litde  Sutton),  were  vested  in  trustees  to  be  sold,  and  the  reversions 
in  fee  of  all  such  several  leasehold  farms  were  accordingly  soon  after  sold  in 
severalty,  with  their  several  rights  and  appurtenances;  and  particularly  the 
reversions  in  fee  of  the  several  farms  and  lands  so  occupied  by  the  said  Wil« 
liam  Whitehead,  deceased,  and  the  appellant  Ralph  Davies,  were  then  pur- 
chased, with  the  tithe-hay  arising  therefrom,  the  same  having  been  retained  and 
enjoyed,  with  all  such  several  ftirms,  during  all  memory,  by  the  owners  and 
occupiers  thereof;  but  the  dthes  in  Little  Sutton,  by  the  said  act  excepted, 
still  remain  in  Mn  Cholmokideley. 

Tlie  iamily  of  Cholmondeley,  and  their  lessees,  during  all  memory  prior  to 
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die  nid  act  and  the  aliifMHioiw  hsc  mentioned,  took  thetitlieiof  eom  thioiM^ 
out  both  tbe  townsbips  of  Great  and  Litde  Sutton  in  kind;  and  die  occuptera 
of  the  aaid  fauna  and  lands,  who  were  leasees  for  lives  under  the  Cbolmoode- 
leys,  uniformly,  until  such  alienadons^  enjoyed  (aa  the  purchasers  have  siiic;p 
enjoyed)  their  several  farms,  and  retained  the  dthea  of  hay  to  their  own  sse, 
without  any  claim  of  ddie  whatsoever  in  respect  thereof,  till  the  daim  of  hay- 
dthe  lately,  and  for  the  first  droe,  set  up  by  tbe  respondent  as  vicar. 

No  vicar  of  Easthara  ever  took  any  uthe  of  hav  within  any  jpart  of  itm 
townships  of  Great  and  Little  Sutton  in  kind,  nor  bath  any  satis&ction  been 
made  wr  the  same,  nor  did  any  viear,  be&re  the  respondent,  frer  daim  any 
such  dthe  there. 

There  are  certain  customs  m  the  two  townships  of  Great  and  Little  Sutton, 
with  regard  to  other  dthes  there,  which  cnstoro^  have  beeiiJiiflifon%  and  par- 
ticularly well  understood.  From  the  demesne  laoda.'of^utton,  the  vicars  have 
had  a  certain  payment  made  them  yearly  at  Easter,  in  nature  of  a  pension  in 
full  of  their  dues ;  and  throughout  the  odier  j^ru  of  the  townaliips,  the  vicar 
hath  immemorialljr  taken  in  kind  the  dthe  of  pin,  geese,  wool,  and  lambs,  be- 
sides  Easter  offerings;  and  four  disdnct  yearly  payments  of  Id.  each,  have 
been  made  at  Easter,  by  tbe  inhabitants  of  eai»  house  in  the  same  towBahipa 
aa  modmseSf  under  the  several  denominadons  of  the  aacnunent-penay,  jpurden- 
penny,  hen-penny,  and  tilt-penny;  and  the  af^pellanta/  when  they  put  m  their 
answer,  not  Knowing  the  exact  meaning  of  the  word  tilt,-apprefaeiMM  the  tik- 
penny  might  be  a  payment  in  heo  of  some  small  dthe  and  vfcaiial  due^  and 
the  same  waa  so  stated  in  their  several  answers;  but  what  diey  si^id  rekting 
thereto  was  conjectural,  founded  on  a  definidon  of  the  jtem  tilt,  wUdi  in  the 
dictionaries  is  called  a  confposition  for  tithes  generally;  and  die  appelkmts 
were  not  then  apprised  of  what  had  bec^  the  appUcadon  of  the  tilt-jMnaf  Jn 
the  parish,  nor  tnat  one  of  the  four  pennies  waa  a  aacrament-pcnny,  thef  not 
knowiM  then  of  the  parish  dthe-table,  oomprismg  the  vicar'a  due|a  by  whidi 
the  said  four  several  pennies  are  defined  and  called  the  hen«penn^,  garden- 
penny,  aacrament-penny  and  tilt-penny ;  and  dio  dl|^<fenny  is  therdn  £dared 
to  be  payable  from  every  house. 

The  respondent,  in  Trinity  Term,  1772»  exhibited  his  bill  m  A^tnarCSTi^ 
chequer  against  John  Oxton,  John  Healins,  and  the  appdlanta  Davies  and 
Bateman,  and  William  Whitehead,  deceased;  and  against  others,  tbe  ooqii- 

E'  n  of  lands  in  the  adjoining  tovmships  within  die  said  parish,  th«rein  stating 
induction  to  the  vicarage  of  Eastfaam,  in  1767,  and.  tnat  die  vicarage  had, 
for  time  immemorial,  been  endowed  with  the  dthes  of  aH  hay  $$d  aaml-dthe 
arisinff  within  the  said  parish;  and  that  he  was  endtled  diereto  by  endowment: 
and  tnat  the  several  aefendants  in  1771  occupied  divers  separate  Anna  and 
lands  within  the  said  paridi,  and  had  much  hay  thereon,  and  canried  the  aane 
away,  widiout  setdng  out  the  dthes  thereof  for  the  resp<mdent,  or  makii^  bias 
any  aadsfacdon;  and  therefore,  the  respondent  (without  sltcipog  any  other 
r^t  than  endowment,  and  without  any  allegation  of  any  payment  having 
been  made,  to  which  he  objected,  as  in  lieu  of  dthe*hay,  by  way  of  modW  er 
odierwise,  or  any  charge  in  his  bill,  stadng  any  other  ri^t  dian  endow  roentjl 
prayed  that  the  defen£uits  miuht  respectively  account  with  him  for  the  dthes 
of  sudi  hay,  and  might  ieveral^  pay  to  him  vdmt  should  be  found  4tte  p|i  jwcb 
account 

The  said  WiOiam  Whitdiead,  deotesed,  and  the  appdlanta  Davies  and 
Bateman,  m  Midmelmas  Term  foDowin^,  filed  their  answers,  and  Aetem  ad- 
mitted, that  they  Were,  in  1771,  occupiers  of  seveml  tenemenu  and  lands  in 
die  townships  of  Great  and  Little  Sutlon,  and  that  they  had  hay  di^reon  in  that 
year,  and  took  away  the  same,  without  setdng  out  in  kind,  or  naaking  aaf 
satiirfhction  for  the  dthe  thereof;  but  they  den^  that  the  viean^  was  en- 
dowed widi  dthe  of  all  hay  arising  within  the  parish  of  Eastham,  or  that  die 
respondent  was  entided  to  die  dthe  of  hay  from  the  several  tenementa  that 
were  so  occiqiied  by  them  reqpectivelj  in  1771.  or  any  of  them,  or  any  anda- 
hctkm  for  the  same  by  endowment'or  odierwise;  and  they  severally  sm,  tftal 
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nid^  several  teneipento  were  andeiit  teneineiit8»  and  left  lordi  4ie  perticulam  of       1775;. 
which  the  tame  reapectiYely  conait ted.  T»Avia 

And  the  said  William  Whiteheid,  hv  a  further  anawer,  ataled  the  right  of 
the  abhot  and  convent  at  the  time  of  their  diaao1ution»  to  the  aaid  rectory  im« 
prapriate  of  Eastham,  and  the  tithes  thereof,  and  the  manor  and  townships  of 
Great  Sutton  and  Little  Sutton,  and  that  the  same  became  vested  in  Sir  Hugh- 
Cbolmondeley;  and  that  Charles  Chobnondeley,  Esq.,  the  descendant  of  Sir 
Hugh,  afterwards  sold  and  conveyed  to  several  permHis  the  said  several  farma- 
snd  lands  in  the  said  townships  of  Little  Sutton  and  Great  Sutton;  and  par- 
ticniarlv,  that  the  said  Chariea  Chdmondeley  had  aold  and  conveyed  unto  hin^ 
Ae  said  William  Whitehead,  such  of  the  tenemenu  and  lands  in  Litde  Sutton 
which  were  occupied  b^  him  m  1771,  called  Harvey's,  Hughson's  and  Powdl'a 
tenements;  that  he  beSeved  the  purchasers  of  the  said  several  estates  so  sold, 
withm  the  said  townships  of  LitUe  Sutton  and  Gjreat  Sutton,  had,  ever  since 
their  several  purchases,  held  and  enjoyed  all  the  tithes  of  hay  arising  pn  aneh 
their  estates;  and  he  insisted  that  he  was  entitled  to  the  tithe  of  hay  of  the 
aaid  ikrmsand  lands  of  whidi  he  wasowner  and  occupier  in  1771,  as  the  same 
an  kv  in  tlie  township  of  Little  Sutton^  and  were  purchased  of  Chariea  Choi- 
mondeley ;  and  believed  that  the  said  Charles  Cholmondeley  and  his  anoaatorsy 
and  those  under  whom  they  claimed,  and  their  sevend  ass^pis  and  lessees,  for 
time  immemorial,  had  received,  taken*  and  eiyoyed  the  tithes  of  com,  fpma 
and  hay,  arising  from  all  the  tenements  and  lai»ds  within  the  townships  of 
Little  Sutton  au  Great  Sutton,  free  from  any  claims  whatsoever  of  the  vicara 
of  the  parish  of  Eastham  for  die  time  beii^;  and  that  the  vicars  of  the  same 
fttrisb  were  never  endowed  with,  and  diat  the  respondent  had  no  daim  m; 
rights  by  endowment  or  otherwise,  to  the  tithe  of  hay  arisiiig  from  any  lands 
or  tenemenu  in  the  said  townships  of  Little  Sutton  and  Great  Sutton,  and  ha 
denied  that  the  respondent  had  any  ri^t  to  snch  tithe  of  hav^ 

The  appellant,  Ralph  Davies,  by  his  further  answer  said,  that  he  held  the 
firms  described  by  him  in  his  first  answer  as  tenant  ibr  vears,  and  cfa^imed  to 
liold  the  same  aa  tenant  to  his  landlords,  who  daimed  the  tithe*hay  thereof; 
and  ho  instated  on  the  lijce  epjopi^t  of  the  said  hay  as  William  Whitehead 
had  insisted  on;  and  said,  he  believed  that  no  tithe  of  bay  had  ever  been  taken 
from  the  same  lands  by  any  vicar,  or  siny  satis&ctioa  made  to  him  for  tl^ 
aame,  and  denied  the  riffht  of  the  respond«it  to  such  tithe. 

And  the  apjpdlant,  Elisabetlk  Bateman,  by  her  Arther  answer  said,  that  she 
hdd  the  said  nrm  which  had  been  indosed  from  the  comnson  of  Great  Siiitton, 
as  described  in  ber  former  answer,  in  the  jrear  177U  only  under  Thomas  ChoU 
nonddev,  the  impropriator  of  the  great  tithes,  and  krd  of  the  manor  of  Great 
and  Little  Sutton,  who  had  let  the  same  farm  to  her,  ftee  from  such  tithe  of, 
hay  and  other  tithes ;  and  that  shcf  and  the  former  oceupien  thereof,  had  held 
and  enjoyed,  as  tenanu  to  Mr,  Cholmondeley,  all,  the  «6m  a^  luiy  arising 
therefrom,  free  from  siny  tithe;  and  that  no  vicar  liad  made  any  claim  thereof 
before  filing  the  bill,  and  denied  that  the  respondent  had  any  right  thgreto. 

The  re^ondent  replied  to  the  answers,  sod  the  cause  being  at  issuer  wit* 
nfeases  were  examined  pn  behalf  of  all  nartie^  and  publication  duly  passed. 

The  cause  came  pn  to  be  heard  bemre  the  Barons  of  the  Excbeqiieri  when  . 
t^  eounsd  Pk  the  appellants  objected  for  want  of  proper  parties,  none  of  the 
land-owners  (save  WilUain  Whitehead,  a  lanAKiwner,  as  to  part  of  the  tene- 
isents  in  his  occupation!  nor  the  impropriator  being  parties  to  the  suit;  and 
l&at  the  vicar's  ripbt  being  denied,  they  ought  to  have  been  defendanU;  but 
the  court  was  ptemd  to  over-rule  such  objectioo^  and  proceeded  in  the  hearing.^ 

The  respondent's  Written  evidence  read  on  such  hearing,  consisted  chiefly 
of  loose  papers,  and  cimies  not  verified  or  authenticated;  no  original  being 
produced  or  proved  to  ^Uf t^  and  the  reading  of  th^m  aa.evidence  was  there* , 
fore  objected  to  on  the  part  of  the  appeUaiits;  but  the  oljections  .were  QYtat^ 
ruled  by  the  court. 

The  respondentia  oral  evidenuoe  (which  n^v^aji^  of  thet  fo^  being  sppkeo 
t6  only  as  to  dbe  information  and  belief  of'  the  witnesses,  and  ia  such  manner 
as  it  ia  apprriiended  woold  aot  be  adaMssihle  avidenoe  at  kwX  was  dusfly  lo 
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1775.       prove  that  the  tilt-penny  was  imi^ncd  by  the  witneases  (bat  without  giving 
TRAVIS        uny  reasons)  as  a  payment  for  hay,  due  from  every  farm-house  baring  lands, 
to  the  vicar,  and  extended  to  <!over  siich  lands;  and  tlie- 'argument  drawn 
from  thence  was,  that  it  would  be  mipracticable  tq  ootfect  Aepenhy;  by  reason 
of  the  lands'  being  taken  (rqpi  one  fe^m-hodse  anS^added jo l&ijpther;  and- 
therefore,  that  the  payment  of  the  sdid  penny  wdal'dbf^Bmingf  "uncertain, 
and  void  as  a  modus ^  bui  still  tfiat  It  was  evi(TCnce'  of  *flf&^icift','s  be&g  Ai-- 
titled  to  the  tithe-hay;  but  such  evidence  V&s  unshspS't^,'*and*a<Airtrfise 
upon  the  appellants,  and  ougMnofto  htivd'tfeen  aAittitieff^tliftieiidt.byt^ 
word  said  about  it  in  the  bill,  nor  was  it  AerAy  pui  in  feiieyimd^AereATej 
the  appellants  had  no  opportunity  of  making 'inydefHce*'fdnt;'-<>i?^ntm 
dieting  the  respondent's  evidence  relating 'to  if,  or  of  cHiss-exanlifftn^aiiy  of 
the  witnesses  so  produced  as  to  the  appHcatii^n  df  the  tift-f)enhjr.  *' !,  *■     » 

,  The  respondent  coilld  not,  nor  did'prite,  tbat'^he  or  aiiy  of  My^l«<5H^Sstrrs- 
had  ever  taken  the  tithes  of  hayin'kihd.  '  '^^ ''   V''  x  *  «*^      >-../. 

The  appellants  read  in  evidehce  several  eidiibits,"  in '\<*St¥th6'*iit!e  ih*the 
land-owners  to  the  lands  in  questfon  derivatively  froin  \he  abbttr  and  eonvtet^ 
was  satisfactorily  deduced;  and  by  "which *it  Appeared 'thSt  Ihc'^hfe ,V>f  bay : 
had  always  been  considered 'by  the  land-ownera  arid  occujjiersai^'ftHi^if'OWTii 
private  property,  and  'constantly  and' immfeiori^lJjp ifetiiifted  afedfertjoyed  by 
them;  and  they  proved  that  the  respondent,  noV any  of "Ms^prW^aetewif,*  had 
ever  taken  the  tithe-liay,  and  that  it  ^trasthe  reptttartion  of  th*  pkrish  •lfaat'|i& 
was  not  entitled  thereto.  '      '   '*'  C:     .  •      ^^  ^**«--      * 

On  the  18th  of  December,  1775,  the  coutt  was  pleis^  to  decref^'that  ttie 
defendant,  William  Whitehead,' deceased,  andthe  appeHants,  Ralph-^Dayies 
and  Elizabeth  Bateman,  should  severally  come  to  an  account  with  the  respon* 
dent  fo^  the  tithe  of  hay  demanded  of  them  by  the  biB,'  and  that  they  should 
pay  unto  the  respondent  the  costs  <tf  ^ii  to  thattifne,  s6  fiir  as  the  saftpe  re* 
lated  to  the  said  William  Whitehead  and  th^  appellants,  ajid  the 'demand 
against  them  respectively.  •    "  • 

The  said  William  Whitehead  died  on  the  4tH  'of;  January,  1776,  beibre  the 
decree  was  drawn  up ;  and  in  Hilary  Term  following  ifie  respondent  filed  bis 
bill  of  revivor  against  the  appellants,  the  'executors  of  William  Whitehead,  and 
the  cause  was  .revived  against  them.  ... 

The  appellants,  on'^dis^covetinff  the  tithe-table  pf  the  vicar's  dues,  exhibited 
by  him  on  the  examination  of  witnesses,  but  withjield  at  the  hearing,  severally 
petitioned  to  have  the  cause  re-ihea/d»  and  that  the  respondent  should  pfoduce 
the  said  tithe- table;  and  on  reading' thc^  deposition  of  Joseph  Critchley  and 
Ellen  and  William  Currey,  examined  fbr  the-  respondent,  on  the  commission 
for  the  examination  of  witnessd^  as  to  the  contend  and  usi^  of  the  said  pariah 
tithe- table,  the  cause  was  ordered' accordingly  to  be  re-heard,  afid  the  table 
to  be  produced  by  the  respondent  on  such  re-bearing. 

The  cause  was  accordingly  re-heard  on  the  first  of  July,  1777,  when  the 
respondent  produced-  and  read  the  same  written  and  oral  testimony  as  he  had 
read  on  the  original  hearing;  and  in  addition  read  copies  of  (wo'^ terriers,  taken 
from  the  originals  in  tlic  episcopal  registry  at  Chester,  dated  respectively  in 
1696  and  1709,  but  neither  of  which  appeared  to  have  been  ever  used  or  re- 
sorted to  for  collecting  the  vicar's  dues.  The  appellants  read  in  evideoee,  in 
addition  to  the  former  evidence,  the  said  table  of  the  vicar's  doe8»  and  depo^ 
aitions  as  to  the  same. 

-  But  the  court  was  pleased  to  order  and  decree  that  the  decretal  order  of 
the  18th  of  December,  1775,  should  be  affirmed. 

The  appellants  apprehending  themselves  aggrieved  by  these  several  decrees, 
appealed  dierefrom;  and  on  their  behalf  it  was  argued,  that  although  a  rec^ 
tor,  whether  lay  or  appropriate,  is  entided  to  tithes  of  common  right,  and  on 
a  bill  brought  by  him  for  tithes,  has  nothing  more  to  prove  than  that  he  is 
rector  ;  and  it  is  incumbent  on  the  defendant  to  prove  an  exemption  or  disr 
charge,  or  a  title  to  the  tithes;  yet  the  case  of  a  vicar  is  totally  diff^ent,  and 
it  is  as  clear  and  setded  a  rule  -that  when  there  is  a  rector,  pnmdjiiciff  all  thp 
tithee'4n  the  parish  belong  ;to  him;  as  that,  in  order  to  support  a  bill  by  a 
r  vicar 


.AI>DEMDA.  ^«^^ 

Tkar  for  titbes  in  kiad,  he'niutt  prove  hit  right  td  such  tkheft,  which  must  be       1775. 
either  by  shewing  an  actual  endowment,  or  by  prescription  or  usage.    That        TaAvit. 
the  respondent  in  this  case  hsid  not  produced  or  proved  any  actual  endow-        oxtoit. 
ment  of  the  vicarage,  nor  given  any  evidence  of  the  receipt  of  any  tithe-hay 
in  kind  in  the  townshipe  of  Great  and  Little  Sutton  by  any  of  his  predeces- 
sors; but  the  only  evidence  on  which  he  founded  his  claim  to  the  tithe  of 
hay  from  the  sfmeUaiils'  sev«nl  fimui  was  the  payment  of  the  penny  called  a 
tilt-penny,  whidi  some  witnesses  for  the  respondent  said,  they  were  in&rmed 
or  believed  waa  paid  for  tithe-hay,  but  in  a  very  vague  and  general  way, 
and  without  giving  any  reasons  fqt  such  bslief,  or  saying  how  or  by  whom 
they  were  so  mfimaed,  and  so  as  not  .to  be  admitted  as  legal  evidence ;  that 
by  such  sort  of  oral  teathaoiiy  the  eespondent  npw  endeavours  at  this  day, 
after  an  immemorid  enjoyment  to  the  contnvy,  to  apply  the  tilt-penny  as  a 
papocnt  fiir  hay,  and  yet  in  a  manner  not  to  be  good  as  a  tnodw,  but  still  as 
evidence^  to  snp^v  the  want  of  endowment  and  enjoyment,  and  by  such- 
means  to  come  iit  the  tithe^hay  in  kind  from  the  appellants'  farms,  though  it* 
appeared  by  the  tithe-taUe,  vriiidi  was  in  the  respondent's  power,  that  the' 
tilt-penny  was  from  every  house,  and  the  respondent  not  having  alleged  or- 
charged  any  thing  in  bis  bill  relating  to  the  tilt-penny,  it  was  impossible  for 
the  appeHants  to  ghre  any  answer  to  such  evidence,  or  examine  any  witnesses 
to  contradict  it,  or  to  q;oss-examine  the  witnesses  produced  by  him  relating 
thereto;  and  the  efvidence  produced  and  read  by  the  respondent  in  support  of 
his  claim,  and  relfiting  to  me  tilt-penny,  was  much  too  loose  and  inconclusive; 
for  a  court  of  equitv  to  make  a  decree  in  frtvour  of  the  respondent,  a  vicar,  in 
the  first  instance,  tor  payment  of  a  tithe  in  kind  against  common  right,  and 
which  neither  he  nor  anvof  his  predecessors  had  ever  before  taken,  enjoyed, 
or  claimed ;  and  particularly  so,  as  no  evidence  ought  to  have  been  suffered 
to  have  been  .reAd  to  matters  whidi  were  not  charged  or  alleged  by  the  bill, 
or  in  issue  between  the  parties  in  the  cause.     That  Uie  claim  to  tithes  is  in  its- 
nature  a  legal  claim,  and  the  right  to  tithes  a  legal  right ;  and  in  the  case  of  a 
bill  filed  in  a  court  of  equity  by  the  respondent,  a  vicar,  for  the  payment  of 
tithes  in  kind,  and  the  vicar's  right  being  denied  by  the  defendant's  answer, 
and  evidence  proving  that  he  never  had  enjoyed  or  received  the  tithes  de- 
manded, and  he  having  given  no  clear  evidence  of  his  right  thereto,  it  was 
submitted  by  the  appellants,  that  a  court  of  equity  (which  has  no  original 
jurisdiction  in  matters  of  tithe,  but  gives  relief  in  consequence  of  the  account 
prayed)  ought  not,  in  the  ftrst  instance,  to  have  decreed  in  &vour  of  the  re-* 
spondent,  and  thereby  in  efiect  established  his  right;  but  ought  either  to 
have  left  him  to  his  remedy  at  law  for  the  recovery  of  the  tithe  of  hay,  or 
have  directed  an  ilisue  to  try  whether  the  respondent,  as  vicar  of  Easdiam, 
was  or  was  not  endowed  of  the  said  tithe  of  hay ;  upon  which  issue,  and  a 
vivd  voce  examination  of  the  witnesses,  the  question  would  certainly  be  better 
and  more  fully  discussed  and  decided  than  it  could  be  by  the  Court  of  Exche- 
quer upon  the  depositions,  and  when  the  most  material  part  of  the  evidence* 
was  taken  and  received,  it  was  impossible,  as  before  mentioned,  for  the  ap- 
pellants to  give  it  any  answer.    That,  besides,  it  was  an  additional  objection 
to  the  decree,  as  to  the  relief  given  against  the  appellant,  Elizabeth  Bateman, 
that  the  farm  occupied  by  her  had  not  been  inclosed  from  the  waste  but  a 
few  yeairs,  and  therefore  there  could  be  no  pretence  that  the  penny  called  the 
tilt-penny  was  in  respect  of  that,  and  consequently  no  satisfaction  whatsoever 
could  be  pretended  to  have  been  ever  paid  in  lieu  of  tithe-hay  of  that  farm, 
and  the  respondent  had  no  evidence  in  support  of  his  right  to  the  titlie-hay 
arising  thereon.     That  it  was  certain  the  appellants  and  the  former  occupiers, 
or  owners  of  their  farms,  had  from  time  immemorial,  invariably  taken  and 
enjoyed  the  hay  arising  therefrom  for  their  own  use,  without  paying  any  tithe 
thereof;  and  it  never  was  conceived  by  any  of  them  that  they  paid  any  satis- 
faction fi>r  the  same;  and  therefore  the  appellants  insisted,  that  in  favour  of 
such  long  enjoyment  a  grant  of  such  tithe-hay  ought  to  be  presumed  by  every 
court  of  justice  to  have  been  made  by  the  person  or  persons  capable  of  mak- 
ing the  same.     That  as  the  claim  to  the  tithe  of  hay  in  kind  made  by  the 
voi.^  u.  .  4  k  respondent* 
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oxf«if. 


TIIKII  CASBB. 

ufid 'tevittiditf^iHi  lAar  be iMnniw' iRcar thtfPify  -and^ «i  Ae  «|ipdaBiftit. did 
tt6  iiiaretliftidisfimlinilMlki^fiifpie^^ 

prMerve  ehe  mcietit  iiage  ill  the  pflrisb,  tint  foon  ougiit  >a0i  to  bare  -dteted 
tiifltt't(vpt.^th«  iM|K»dM^ilbe  eoliU  of  liK  «M^ 

On  bdi^f  of  the  respondent  it  was  urged,  that  the  defence  of  the  appel- 
lanifi  ^tood  ^le^y  fajsili^d'  ifi  j^vi^fyjmiterial  poio^  -the  eaBeciUora  of  tbelatc; 
WiUiam  X'filiitfdiefldf  ia  fMurtioulai^  pro6e«utiiig  this  Appeal  ia  direct  eppo* 
sitiotl  'M  im*  a^t  iff  paitianwwf»  ivhich  inakM  h  iiapoMble  that  tbe  d^ftnce  &t 
thdf  testator  eoufd  be  trtie;  That  ihe  tik-pehny  fMdiu  proved  fai  the  cause; 
waa  o)t»j^cted  lo  m  th^  court  below  on  tbe  ground  of  ia^,  and  not  of  fact;, 
and'  dbeitofbre  waa^iipe  for .  th*  judgment,  of  At  ooiilrl»  That  no  lei^Ui  of 
titiM^  CAH  gh^  Mnetiim  toB  bad  nmiku.  That  an  aepeal  hke  the  preeeiit,  fel« 
Ibt^ing  tW6  beiMngi  in  {hs  cantt  below,  of  ttti  cHiyd^contSnttafict^,  vAU't^ 
ifnanjnapus  decrees  of  that  coi^rt^  after  si^'  tnoiithfi^  mature  deliberation^  inj 
fawiottr  tMf ( the  respoiiBkatft  Memed abt sa nadl&ito. beqpeaktbe  e£bru nf par- 
dee  pNsttMiAg'tifeiifMhwa  kijnred  kai  se^ag  .redreeb,  as'  tb  Ifecrt^  the^  4k9^ 
tMnin^  piirp<ie6  bf  a  -powerftdconibiiiation  proved  iki  A^  enuAe/tid  Mhus, 
aad»  if  poe(Bibfe«  to  destroy  an  unsupported  individual. 

Bat^  after  bearmg  430UBielo&  tbis  appeal,  it  was^ordeied  and  adjudged^  that; 
the  tdkMree  therein,  eonplained -<^  riiould  be  rvrert^d  (  and  it  waa'  forffaer 
orrdetied/ that  th^tDotat  of  Exchequer  dioidd  direct  a  trial  to  be  Ifad  a^tbe' 
nea.t  assises  for  the  county  of  Salop,  or  at  such  other  dkne  as  the  srfd  ^urt 
should  think  fit,  wpaa  the  following  issue,  va*  **  Whethor  the  tilt-^ieniiy  jiaid, 
by  the  occupiers  of  honos  widiin  the  townsMpa  of  Great  sad  Lit^  8ottDii,< 
to  the  vicar  of  the  parish  of  Easdiam,  has  been  paid,  and  accepted  as  a  tiMmf 
or  qoupositioni  in  lieu  and  in  satiifactioji  of  tithe-hay  T*  with  liberty  to  in-' 
doise  the  ptiuk  with  any  modm  which  the  jury  should  find  respecting  dia< 
paymetA  of  the  said  penny.  And  it  was  ftifth^  oMiered,  that  the  rcapondeut 
shoHld  be  the  ^iitiliff  at  hiir,  and  the  appellants  d^ftkidants,  and  ^t  ttt? 
further  dtrectioas  phoukL  be  reserved  till  after  triiJ>  and  that  th«  said  Court: 
of  .Eacfeequer  should  giire  aSl  proper  dtfactions  ior  carrying  this  judgment 
ityfo  mteotttsoB  (1).  {Mro^^P*  C«]       • 

the  defeodsiiti  answer.  Th^y  $tLf,  he  is  not) 
•iidow«4  of  titke  «f  hsy^  but  that  tithe  of  haji 
Mpas*  t»  itie  iivpippristor;  thst  Omj  hsva. 
piuichasecl,^«A  to  their  own  lamjjv  th«  tk^^ifi 
hay  iQ  Gf«at  ai^  Utile  Sutton;.  If^^tjbifft 
pQidiaied  It  from  the  ioDpropriatir,,  M.  J^-^ 
ing  ^ean   iaaiiieBafriaUy  euofed.  iii^  .fli% 

laiKhu  «^  that.  »•  ti^  wv  <ft  wMi*  .thtt 

a  nmlus  of  a  pcBQy  a  hoifae  jl^  faj4*  ^Tl^rlSi 
awkwardly  stat^  in  the  iM»«Ke^,fv/h*t,t4tai 
b0||ev«  a  ftanvy  ^  hawe.  la  paid,,(Qi)|ii^tk«) 

irropA..  Jn  lti«v..^xanuMij(t9n.  t)^^9p|^|^t|4« 
not  pi^ve  tJiat  t^y  haxe  pufclm^  t^Siitit)ttb 
hfiy.«Cth9i«4pmp|i4l<>%otMinfiat<)(|at.;^^ 

SMt^iii(^|  tg^ifh,  ip|9Bfih(pa,a»  Jli^  ,^  ^4^ 

liMaaJce  free  fyon,  ttt^hay  hjr JsipB^aMnil; 
ii^lfmeat. ^eirwith.  And  th|i*l«  4^«iB>e^ 
thsa  m9-  t^W.|is»aipiiwhniea<*lwii.#%»  jjJaj 
aa  4Hhef(^Qa<e  laivedipx.giirli>jjrt^i»miuj,iii 

tfi  thia.iMnQ;..iKWMP>k.^fJjipn«iSia^^^ 
aata  Iti  heing  a  i»»wfft;.t|>ej;iMwWianf^a<li 
tx^  ita  evfv  hwqa  hM  sy*.«»"fs<.^  <PW|W<* 

dmcei  ai  ifaAa  >«niPrnii»> Waa^lSWlt  liaJMsfc 

»a/May . .  qf  >  Jy>yjoiM^yHBb  jh^ifaipiliiiwifi  ssti 

gsgsa,.  to.^rhJ0h:tMlK<<  J^axl9r4i<^ 
partoftheieaurity.,  Bat  it  cornea -^t- la  Ifa* 


(1)  Ob  the  S6th  of  JaaiSiry»  1779^^^' 
AsaigutiMniB  ofoounad4M  hsan  heard  at 
thaibae<Q£lheHoyii^  I*onl  }kl»miwf^0lfok» 
aaiblVna:  j 

.  *^  My  LoRb,—- Tint  qucation  has  tak^n  np^ 
loiiM  dayt  of  your  loTdahipa'  time,  it  take» 
its  riae  fren  a  fattl  fiM  mthe  Ck)uet'Of  Sxche^ 
qmi^  ki^ititt  re^ottdtn^  sihs  ia  ymf  oC  thr 
pariah  of  JEaithevi,  agknati  the  ocanpiiefs  of 
]an<Vin  thai  parish  i  and  iatliat  blUhe  atates,,' 
that  fas  is  endowed  of  tithe  of  hay  and  ainall' 
thhes  ihtoughost  •the'  pailahr  8«  ftatea tHatt 
theaei  iti4iu»  liaifKiMea  aahtiactfj^ x 9mm  )hyr 
amaeJaacU|iirfn,.aat  otheid  hy  ether 'e^VQMMit 
that  Boe^  df  tlie  eco^ra  hays  aubtraqted  tbe^ 
flteof  haiyToron#<yearr'and.oth«rf,  if  ho  are. 
art  now  Vftrd  ilia  houae;  hate'Hibtiaeledr^to 
payaieia  ofaiaaliiiiiea  iir  »oia  lyssr  t  .and'ha 
prt^s.an'  acGcnal  .knd'piytmmio£$l»tk  titbe^ 
yeeiriardshipli  wiil  nhaewre,  for  eoc;yeftc  ^aly^ 
He  does  not  engaeat  that  Qiere  »  any  ^eestie* 
of  <riflit7«luaeirBr:  he  deee  dot  suneMr  thtttr 
tUeiBi  k  aiy  dii|HSeJup>aa  naai^fta  ofaighlii 
he  deea'notanflgeettheaAoy.Ma^NeJaaielabdrr. 
ed:  he'deeg.n^t  maltw  the  iinpmprialer.a.  pear 
ty r  bttt  hrinsa*'  hU-  UU  a|wo  a  clear  case  of 
eRda^anent^ooAy,  ftriiionrpa;rt»ttt'iif  Ibheaeff^. 
bay  teihM^  and  Jhat.  fot  tint/  year  <«sly»ri0t 
that  itiveiafetlrito  lteaq|Htoy«df  ^Artaai. 
of  Excheaaec  frfir'jeonseqtieiil&al  re^t^.fit^t 
clear  legal  rights  trfalihis.tD^iaooTer  tfae^qaaari 
thy  and  value  of  ^  tithes  to  subtratted^^sndq 
to  ehlaia;aie»f»ayment  of  them.    To  this  MR 


AffiMNDXl 


CM8iMr,by K«p(Miid>]?f v« th».Miitt^ if  tli« {ttt^ dtfkMiftieltiiag it^to be 

IsBues  were  made  up  asid  tri^;  nM  oit  the  iwtii^dirBafadh  bjf.tKftfC^urt  of 

nSicgheiiMer, 


1775. 


iriittidfy  df  man,  <irwiM%,  ii«*dtfae  ofluijr 
^  ptid  t^  the-  irkttr  tpom  the  >im!dQt«  i(«f 
Qxcat  and  Little  Cotton.;  and  it  cpme^  put  bf . 
an  esliibit  made  alM^e  a  hundred  years'  kgor. 
because  Tt  i^  a  tsble  <if  thfe  paymeirl!  k/r  tiiftM 
tfiid  ViO«ra  dMs'iti  ihe  tilM  oTtlfti  Wd«ticii^ 
i4ai«iQ9HLs  fh^  tot  Tvaa  iicar  t^  l$3fi  fl^ 
ll^in  16^7,  and  he  died  m  16fit2  ,qx.  IW: 
^erefore  it  is  near  a  hundred  years  a^sinc^ 
tfife  tfitue  of' his  death;  then,  fh6  mettiorfaHs, 
*'TNi  tS(h«*hay  Is  pAAT  TMs  Miiift'4»«f  Ia 
•^Aen«{3.  Bqtibe  plaSntSff,  tb*  vfctf,  has  ex- 
aaiined.foany  yritnesses,  and  produce!  ma^y. 
exhibits,  by  which  he  thinks'  this  pibpoeition 
is  nianifest;  diat  the  mannei*  of  |iafyfn^  the 
^fiies  ni  ihe^  «»wntMpa  Waft  by  ^Ayilig  * 
peony  a  hame,  tialtod  the  tilt^peimy,  a^  lof 
&P|v,only>  ^at  this  manner  of  payment  was 
siicu  as  by  law  never  had  a  legal  existence, 
because  It  Is  utareascmable,  and  never  colto 
sAn  from  any  <!ontract;  that  bkiVing»  'been 
^Tooeautly  paid,  ^ogh  it  ndght  bei  pidd  by 
▼pltjuUary  agreetneot,  yet,  nnless  it  is  such  as 
may  be  presumed  to  have  had  a  Itet^l  beg^n- 
nin^,  It  does  not  bind  beyond  ttiRt  cdtisent : 
iherefbre  he  oohtendt,  that  by  Ms'  e«Ut«ice  he 
has  proved  that  thii  yrm  the  nodo  of  paytni^ 
^.  aCt^  of  hay ;  that  by  law  it  oanoot  be 
•Hpported  as  a  modus  f  therefore  it  must  have 
been  hy  agreement,  and  the  conseqnence  In, 
tibat  he  m^t  have  been  endowed  of  Afe^flMf 
of  hay  in  kind,  or  he  could  not  have  reeeived 
i^^lhodtu,  wtdch  he  so  contends  was  for  hay. 

Upon  the  hearing  of  the  cause,  the  Court  of 
B**beqtier  are  of  ipinioi^,  ^d  *ey  deerefr,' 
tie  vicar  an  account  of  Ihe  tftfteofhay  y  WrMl 
itt  thtrt  decree  they  vhterally' detetmtne  llMttJ 
l^nb:  they  determine',  that  1h  laet  ^  Wttn 
sfkffioetVtly  ptbved  to1^e!^  saiMaMioh;  that  flN^ 
iffBtahefof  paying  tifhe  ^  hiryfe>aieM  tl^WtiW 
•h^s  wai  by  a  ptony  it  ftemettfaey 


riflhc^,  ]#  tile  &t:tVat  «0,  titet  ^(haf  f^fmum 
bHW  ^ould^hate  a  fegM  begftthirtg,  andtWiHei-^ 
Ah'  wks  ifxAd  !h  1a^:  ftief  detetrtiiriev  flla^ 
tld<i|rb'ft'wai  ehtMieott^  aftd'*^^^  it'pt«#ttiB«# 
d^'  ^ddwhi^nt  'of  trthe^hay  a»  ttmcfc  tdi  iJb^ 
pJn^tii  Oftith^aiaiy  in  ISiha  icoAM  htf#t*«ftn«  ^ 
M^cattie  (he  Hnp^rfatof '  t(kAd  *eitAf  gim  4be 
lAk^'^S  th^^caV ;  therdbre'fhtfy  %m^  hfoM^w 
tlttt'^fhSLlf'jtoyfaient  'prdvcfd  the  'etid#<HA«riet' 
tl^lf  }i!ivl^1idlderirarther,*t!Hit{n  pto^iM|r  MdK^ 
ifU'eA^WixMhit  <t1<iJbiifi/H  tb«'citfe^o#a-H:ftrW 
r^  dlffe^f  IhMrf  fhkt^ii  ifimi^  by  ta#%^ 
nA  M^d  t0  me  iHhft  'tit  Mf  ItiPltlridi  la  m 
tlfir««ie^are<:taK  -Tlf^'d«1%lAlaMfil  eWMMKd&i 
OMt  tib  Mil,  as'  th^  do  MW  «n  4h^«^6«i;> 
tftbt  Afe  iotitt  ought  libt  tb  hiki^'ntu9t  tfM^ 
dMretf 'M^ehn^it  haviiif^  the  H^t  Hf't3^'i9fM^ 
I|pi^tri»ffi  Chit  the  iMifMe-tfagfiVMlbll'iHit) 
«P«jWf  eif  th«  rlg^t'ofWlfr'tlWfr.'  "11i#?t«ftW 

wwrefis  dSfftf^c  opiMd^.^'tnt  tipbif  «ie  h«Ai<u 
iMifel4h»lMft&^fiai6'dMr««L'^'  PfM' fliarii«^'* 

tfeiP^Hh^  ymt«n^  ilp^  iA^^tltttV^tiA*) 
•    *  I'.'      iirio^lt.uH       v^'i;;:^*  f»dt  1* 


tKef  iMite  ihoiiM  bi^dl)fecM4blry^  WhtitbM'the 
ffcaVwittdadMpreAioCnlMikilBtof'luqr.'  Thb 

4i0:i8ppePaf|Mt  4w^')9^*M^Oi«ro\>^^r.   ^^^ 
Thatthi-con^aipa  does  not  fol^QWi  supposing 

the  fact  to  be""  true/  wMch  "thel  "Wttlf  cbntaoda 
^'foi',  lOiai^^a^^nnjr  W^  (Midlo^^^e^qyuM  aa 
'  ^%xiy.  * 1 2tdlf,-«By«tlM-4ruleT^tte«f^nttion 
1«^  a^frilonk^ifinps  4^.h4»^«Bdp^«p«R|;;>)  here- 
.eeire^Jie^:  a,g^unja^y  p«yinj»nf*bi  which  he 
.  was  endowed*  11^  lieu  dftithe,  i^d  s'uch'ighdow- 
'  theati^d^of^m^i^.    tJ^n^Mv^pan  of 
^  dle^vfattMit,««lHi«i^f«Met'th^,  iirc»the 
'fR4ofr9l9n^Mpl9(if>Pp«ylp^Ji«9|.6f,tkhs,  I 
-  do  pot  «t  preset  aea  Mmy^  grtmi^id  totdiffet.from 
the  ^ourt  of  Excheijuer."  ft  is  i  well  l^nown, 
Riat'  Yti  Tfit/te  ancienr  timt^,' '  Wlleh^VTJr  4^€re 
vMtf  ail  <tppt<<piittt>otr.»fi  lanA  iVfebftoKgioiis 
hoqto,  ibhem  wm»t  pfstB^iifll  viaan^i,  and 
that  vicara^  waato  be^ndqwed*'  .There  were 
three  ways  in  Whicli  a  reSgidualiousfe  that  nad 
tiie  UtnA  ai^rbprteted  i^  tbtthy'  (artd^  ft  "often 
hefpetied  that  ^faey^lMfi'  UMLstopitftyjttf  the 
grertevt  put  ^f  tbo^'leiid8)i  >tf2fiw<i^ifrithi<ee. 
subjects  with  wbkh  the  vicaia^  migbt^  be  an^- 
dowed.    It  ought  haver  lands  by  way  oTagree- 
mefat:  ft  might  havfe  ii'pettUoii  h)i  'Way  of 
Ofcatge  iifiiHig  ot«i  <]f  A(a  ><«]|gi»iii   hMse : 
if  tWy-  gave  «  pm^4Qi  ^hei^dJtV  n^ ^gff»  the 
titheei  and  if  theyigave  U^e,  tithes,!  ^ey  did 
not  give  a  pension.     Another^  way  of  endow- 
ing'waa  wtthapanSettDfthe-^pdtsMiag^  with 
uW^H  anaU  tlihes,  M'  thheiat  ^flyv-  pe&apc 
dthe  of  oorn,  >ailM^  p&<ti  9C(^q:^n^  tithes 
But  when  a  penaioH  is  j^ven,  (and  there  great 
conflision,  in  my  ipprehensiob,  haa  arisen  in 
flte'hff|^im4BtX<Jbif  Myttbatafeoaiiy  anis  givea 
hMtoaA  ^-mi  Mibt  it^^btomma^tL'Ufprn  if 
m&mfy  igl!*b%  «id  IMI  dttams  ^Ifeiv  tepoibifalc 
to  give  money  as  a  satsfaction  for  tWMl^aM- 
mf  l»'|tv«W'afld:'a»»aiihetfr  Wr'ifcaiV^diey 
say,  liaf  suth  «n  awwuftawanrfniwuyimtBad 
oflMh«ar'rf»(  4h»  iMpro^Mr  |[[««e-)hflu  «io 
iMHei  thiMr,  Ihil-moilayoDly.i  Wliqa*  thcve 
IPa^pMftlm)  irthli  iaai  penriiii^  m  la  ife  ar^ 
ffmmn  «r  'ilib  'right  ^tK>  ikhair ivkind:  i  A-  rt- 
ngi«ttB :  housa  oaoldi tifttieAdose f «•  'Vfeaaf  with 
CMi«#  to  kM,  adA niaeiaittuihe.lniiagtcanant 
tdth^«AiirtbM>tfaBHli  tiAenlioidd  bvpMin  a 
tamnm  tsooMtf  td  \Bni    Vhey'tka^'Mii'flMra 
taik  itMia^  and^tlibi'  MW^hoe^iftlb  «al»<bew 
item  ^w^ay  thv  ikm^ ^M^eavld i^sot^h^mft  » legal 
bMhMttgi'  'IBlieraiHdaaiBi  rf  ttbti>^p  iiwiiinft  rf 
naMery  hi  -  Uou  tof-thlitea  iaitHm  an^  Mideaoa 
(^4w  dMa^Mimtrof  ^h0iti4M»^  Wfaat  Mr. 
JftiUflNtf^fctya  iMa  Miwight  'Im  tiaai  ^vtttfaii, 
thwpaahH^  «  mprfwaft  aatnipispan  awwwer  to  a 
bMt-  t«iQ9h«l>y  «  vtMrt)  and  .iiMili<MgBn>k.c»n> 
deflKMd'OR  ihe-Avcskxtfic^  th^rvMr  ins  m  right 
f  tlwiUheyta-^hiwiv'^tniamii  iinia»aiidaBct  of 
the«isd«WM«itofte!tithbAj    WhD>ia  to>hsn« 
dnibt  tlioy>:  eaamaqgo  ta.'  th»  tmiir,  Im  liaa 
(jhwi  «p  alli«rigll6  ^r^^hrak.  .  iWM  i»rto  have 
thani^  tat  -itfiv  itar^'^tllaldeftMMB  I  jbm  not  in- 
oMHBi^Mlir  AoHVfiiCFeMttt  •#  fiadMfuer  on 
tlMir peflbi;  -behMMadt^roM  :be  attendad  wHIi 
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Exchequer,  the  jurors  found,  that  '<  the  yeairly  lum  ottMj  ihilliiigt  hid  im« 
memonaUy  been  paid  by  the  owners  or  occupiers  of  the  demesne  lands  of 
Netherpoole,  within  the  said  parish  ef  Eastham,  in  the  said  county  of  Chester, 
to  the  vicar  of  the  said  parish  for  the  time  being,  as  a  modust  pension,  or  eus* 

tomaiy 


There  is  another  ground  on  which  the  de- 
fendants contend  there  should  be  a  trial  at  law, 
that  is,  with  regard  to  the  fiict  itself,  whether 
this  penny  has  been  |>aid  and  received  as  a 
manner  of  paying  tithes  of  hay.  There  are 
_  many  arguments  which  seem  to  have  very 
great  weight,  and  deserve  your  lordships'  se- 
rious consideration,  whether  that  ought  not  to 
be  tried,  and  whether  a  Court  of  ifiquity  has 
a  right  to  decree  upon  depo<ttfoQ|»,  I  must 
just  sum  them  up  to  your  lords^pp.  . 

The  first  is,  the  nature  of  the  claim.  It  is  a 
daim  against  immemorial  possession  and  en- 
joyment, and  it  b  to  oveitnm  property  which 
people  have  ihought  themselves  secure  hi  now 
beyond  aH  memorgr  of  writing  or  man.  That 
is  a  very  uofiivourable  claim,  and  a  dahn  that 
every  court  of  justice  would  greatly  diseond- 
tenance.  It  is  a  iright,  a  \tgaX  right  t  and  a 
court  of  Equity  cannot  set  aside  or  decide  as 
to  the  consequences  of  that  legal  right;  to  de- 
termine a  right  agidnst  constant  ponession,—- 
to  determine  a  right  against  constant  usage, 
against  constant  enjoyment  There  is  nothing 
courts  of  justice  cannot  presume  in  fiivour  of 
possession.  Possession  is  every  tiling;  estates 
are  bought  by  it — Suoh  a  daim  is  always  re- 
probated.— But  here,  a  eourt  of  Equity,  on  a 
question  arising  on  a  legal  right,  proceed.  In 
die  first  instance  tb  determine  it,  and  malce  a 
decree. 

There  is  another  right  wUch  they  go  upon 
£k  the  respondent,  whidi  is  the  mecUom  by 
which  he  endeawurs  lo  shake  what  has  been 
quiet  finr  centuries,  that  Is,  a  penny  has  been 
paid  fiir  every  house  and  fiir  hay.  Tet  it  is 
immemorial  usage.  The  written  testimony  is 
nther  dark,  and  wants  deamess,  aa  to  the  na- 
tare  of  the  practica  upon  it,  aiiring  from  what 
witnesses  say,  whose  tesdmony  is  never  taken 
down  in  written  depositions,  as  it  b  itfi  evi- 
dence in  open  court  vhfa  oece.  But  if  there  is 
any  thing  uncertain  in  matters  of  right,  it  b  of 
eonxse  to  be  tried  by  a  court  of  common  law; 
and,  in  a  variety  of  cases,  where  it  b  on  sudf 
a  ri^t,  the  counsel  do  not  read  their  briefs, 
there  must  be  an  issae  of  course.  ' 

I  now  proceed  to  conrider  the  nature  of  the 
evidence.  It  b  not  because  the  weight  of 
the  evidence  is  on  one  side  or  the  other,  that  tlie 
right  is  to  be  determined  by  a  court  of  Equity. 
I  know  no  case  where  3.  court  of  Equity  decree ' 
on  a  right  tiiat  they  do  not  go  on  tiiis  ground, ' 
that  it  b  dear  beyond  contradiction  and  with- 
out a  posdbility  of  its  bdng  otherwise.  But 
there  b.a  leaning  In  all  Juries  to  delermiift 
against  tithes:  thek«!bre,  tliere  are  many  pre- 
cedents, ^here,  upon  the  evidence  coming  home 
quite  dear  upon  a  moeUu  set  up,  or  a  ri^t,  a 
decree  hak  been  made  ^ichout  sending  it  to 
a  jury. 

I  shall  now  consider  what  objections  have 
been  made  to  thb- evidence.  In  the  first  place, 
as  to  the  negative  evidence,  that  the  Impro- 
priator has  not  now  the  tithes,  I  think  it  by  no 
means  proves  It;  it  b  very  equivocal,  for  the 
impropriator  was  the  owner  of  all  the  lands  Ui 
Great  and  Littio  Sutton:   no  titiie-hay  has 


ever  been  paid ;  none,  because  the  lessees  and 
pnrchasers  occupied  it  thesosdves  with  the 
lands.    It  b  to  be  supposed,  that  when  he  letv 
them  to  his  tenants^  the  impropriator  bts  them, 
tithe-free,  at  greater  fines  or  rents ;  therefore  it 
does  not  follow  but  that  originally  tithe-hay 
might  have  been  paid  in  kind  to  the  impro- 
priator.    The  arguments  from  the  Plsiliainesi- 
tary  Survey  do  not  at  all  condude  by  any 
means^  and  therefore  that  b  not  deddvo  to 
prove,  that  they  did  not  pay  sudi  tithes.    The 
next  tiling  b  iqpon  the  nature  of  thb  payment. 
They  say  for  the  respondent,  a  aiodwla  paid 
by  every  house  for  hay.    It  b  a  very  extra- 
ordinary payment,  very  difficult  to  conceive. 
What,  a  penny  a  house  for  hay  I   Is  hay  made 
In  tile  hmise,  my  lords,  or  spent  In  the  bouseT 
A  smoke-penny,  or  a  heartii-penny  for  a  house 
b  very  natural  and  well  undentood,  my  lords. 
Now,  what  says  the  written  evidence t  there 
is  not  one  piece  of  it  that  states  what  the  aio- 
dut  b  for.    The  Uble  of  foes  and  the  two  fer- 
liers  are  prodnoed.    What  b  the  foctf  why 
expressly,  that  no  tithe  of  hay  b  paid.     The 
foct  is,  a  penny  b  paid,  but  for  every  house  s 
for  what  dse  the  penny  is  paid,  or  if  for  any 
land,  or  on  what  account,  tiiey  de  not  say* 
But  the  terriers,  which  b  very  renunkaUe,  of 
16Mand  1707,  say,  firee  of  titiw-hay;  but  a 
penny  b  paid  for  every  house,  and  then  they 
say  (at  that  time)  "  on  what  account  we  knovr 
not"    It  b  paid  by  every  house,  but  they  pay 
not  hay ;  what  b  covered  by  the  penny  we 
cannot  tell.    And  next  conies  the  parol  evi- 
dence.   And  here  some  of  the  vritnesaes  say, 
it  was  paid  for  land  occupied  vrith  the  honae» 
were  that  land  more  or  less,  and  if  there  ia 
no  land,  the  penny  b  not  to  be  paid.    Others 
say,  It  was  paid  for  antient  tenements,  and  die 
land'antiently  occupied  whh  those  teneneats. 
But  there  is  no  cer^nty  from  thb  testimony; 
and  there  are  other  drcnmstanoes,  my  lords* 
that  wd^  a  great  deal.    It  b  argued,  that  dw 
appdhnts  were  rather  surprised  (dioqghldo 
not  ddnk  dMy  were)  as  to  the  houae-pcnny 
bdng  reputed  fo  be  doe  In  lien  of  sosne  tidieB. 
I  believe  they  were  a^rind  of  1^  and*  varra 
awarcf  that  they  eould  not  auppoit  it,  if  set  i^ 
as  a  flwdbw,  and  therefore  did  not  seih  ap  as 
aMMiat;  for  one  of 'the  defondants,:  Madork, 
as  to  Whld»y,  did. plead  it  as  a  sudss^  and  a 
witness  sayty'Uiat  WZhfoeheadreAid,  ItsesMipsid 
for  tithe-hay.  •  I  do  not  dweefore:  think  the 
appdiants  were  aiy|ftrised  in  that;  hut  I  de 
thfaik  they  were  surprised  as  to  die  nature  of 
the  daim,  and  what  the  vicar  meant  to  idbr 
as  proof  of  the  endowsnent     They  plesii 
no  flSMfae,    therefore  diey  had  no   need  to 
prove  a  wtodmt:  the.  vicar  stated  no  sterfas, 
therefore  they  had  no  need  to  plead  or  prove 
a  MMbft;  and  there  they  were  well  advked. 
The  vicar  oomcs  here  to  set  up  a  awdhw  to 
make  use  of  it  as  evidence  of  hb  endowment, 
and  then  in  his  own  way  to  knock  It  on  the 
head  by  such  hb  own  proof,  as  illegal,  and  so 
to  let  Umseif  into  die  tidies  hi  kind.    There 
never  existed  a  case,  I  bdlevr^  »  the  whois 
practice  of  the  hiw,  of  Just  sodi  a  ground  so 


ADDENDA^ 

tomary  payment  b  lieu  of  all  small  tithes,  oUations^  and  other  dues,  to  die 
said  vicars  of  the  said  parish  yearly  arising  on  the  demesne  lands."  And  on 
the  issue  directed  by  the  House  of  Lords*  '*  That  the  tilt-penny,  paid  by  the 
occupiers  of  houses  within  the  townships  of  Great  Sutton  and  JLitde  Sutton^ 
to  the  vicar  of  the  parish  of  Eastham,  1^  been  paid  and  accepted  as  a  modus 
or  composition  in  lieu  and  satisfaction  of  tithe-hay." 

A  new  trial  was  moved  for  on  th^  last  issue,  and  refused ;  and  on  the  25th 
of  November,  1779,  the  cause  came  on  to  be  further  heard  upon  the  equity 
reserved;  and  on  readin^^  the  several  decrees  and  potUoi;  and  hearing 
counsel  on  both  sides;  the  court  ordered  the  defendants,  Oxton  and  Healing, 
to  pay  the  arrears  of  the  modut  found  by  the  said  first-mentioned  verdict ; 
and,  on  their  undertaking  so  to  do,  that  the  said  bill  should  be  dismissed  as  against 
them,  without  costs  either  at  law  or  in  equity;  the  court  further  ordered  the 
deputy-remembrancer  to  take  an  account  of  what  was  due  from  Whitehead, 
Davies,ind  Bateman,  respectively,  for  the  tithes  in  kind  of  hay  demanded  by 
the  bill;  and  that  the  said  Whitehead,  Davies,  and  Bateman  should  severally  pay 
what  should  be  reported  due  to  the  plaintiff  on  account  thereof,  together  witli 
his  costs  both  at  law  and  in  equity  with  respect  to  the  tithe  of  hay.  [  Wood."] 
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pitrrad*  I  io  not  believe,  my  lords,  any  one 
mncmben  a  viear  eondiig  to  aet  up  a  modms 
sad  then  damn  It,  as  not  being  » lesal  Modiit, 
and  thcnee  dnw  an  aigoanent  of  Us  r^t  to 
tithes  In  Und.  Tben  was  a  stronger  case 
bdfare  Lotd  Hasswicke,  wbera  he  decreed 
on  an  endowment  It  h  the  case  of  GBrte(l), 
whose  name  is  very  well:  known  as  an  Usto- 
rian.  There  was  a  bad  modut  paid:  altec  his 
brother's  death  he  brooght  a  UU  Ibr  the  tithes 
la  kind:  he  had  gotten  the  abbot  of  Lyra  Co 
fiundah  hfan  with  Ae  endowment  Theocea- 
piers  set  up  a  contributory  payment  to  the 
anaount  of  the  modut  paid  out  of  the  landst 
one  paid  5&,  another  Or.,  and  so  on,  fiUing  up 
the  sum:  they  pleaded  that  as  a  moAu  ftr  all 
tithes.  But,  upon '  Ae  evidence,  my  Lord 
H  ASDWICKB  doubted  whether  it  was  snfflcientp 
ly  proved  to  have  been  paid  as  a  Moduf  ,  and 
that  it  might  be  a  pension;  and  thereftire  he 
said,  he  must  prove  an  endowment;  and  he 
directed  Hum  issue,  whether  the  vioar  was  en- 
dowed of  the  tithes  claimed  by  the  biU.  The 
late  of  it  was,  that  he  was  not  endowed.  That 
was  a  stronger  case  than  the  present,  because 
they  had  agreed  in  the  moiur. 

Now  i^t.the  bar,  and  in  the  coort  below,  no 
distinction  has  been  made^  as  to  the  natore  (Mt 
the  issue  to  be  dbected,  if  an  issue  is  to  be  di- 
rected ;  but  it  is  taken  Ibr  granted,  that  it  must 
be  on  the  right  of  the  vicar,  whether  or  no  he 
was  endowed.  I  own  I  have  had  great  diffi- 
culty about  it,  because  I  think,  directing  the 
issue  in  that  form,  is  leaving  that  to  the  Jury 
as  a  matter  of  fact;  if  tithes  In  kind  have  in 
any  manner  §o  nambi9,  if  they  have  been  paid 
Ia  any  manner,  though  illegally,  it  is  equally 
evidence  of  ihe  right  to  the  tithes,  and  the  ne- 
eeesary  oonaequenoe  in  point  of  law,  I  should 
think,  is;^  that  the  vicar  must  have  the  tithes 
in  kind,  if  Uie  modmt  is  set  aside.  Leaving 
that  to  the  jury,  every  juryman  may  say,  the 
evidence  beifore  me  is  a  payment  of  money ;  I 
cannot  say  whether  he  is  endowed  of  tithes  in 
kind,  I  know  nothing  of  the  legal  consequence. 
The  &ct  In  pomt  of  appeal  here  is,  what  the 
Jury  are  not  wananted  to  pay  the  least  re- 
gard Uii  the  case  for  them  to  try  is,  whether 
the  vicar  is  endowed  of  the.  tithe  of  hay.  If 
thara  AoM  be  a  trial  on  this  part  of  the  ease, 


I  am  not  struck  with  the  consequence  of  it, 
that  it  might  shake  all  those  cases  which  are 
established  in  the  courts  of  Equity,  that  if  a 
Ticar  has  a  modm  set  up  against  him,  that  of 
comae  there  must  be  an  endowment  of  the 
tithes  in  kind  to  the  vicar,  after  the  modui  Is 
condenmed,  that  they  should  direct  an  issue 
to  know  whedier  he  was  endowed  of  it,  or  po; 
and  the  counsel  say,  the  practice  is  wo,  and 
here  no  modwM  Is  pleaded  by  the  appellants. 
In  my  own  mind,  I  think  what  will  maintain 
the  Justice  of  the  case  is,  to  direct  an  issue  upon 
the  very  fiict  BxfmcU  oritw  jut;  if  the  fiwt 
is  detenmned,  the  law  follows  of  course;  an 
inquiry  bdng  directed  on  the  fiict,  the  fiict 
necessarily  Invohres  the  kw.  Courts  of  Justice 
direct  Issues  Ibr  their  own  conscience,  to  apply 
it  to  the  frcto  of  the  case.  IVhat  I  propose  to 
your  lordships  iheiefore  is,  to  direct  an  issue 
to  be  tried  between  the  partiea,  whether  the 
tilt-penny  paid  by  the  occupiers  of  houses, 
withhi  the  townsh^  of  Great  and  Littie  Sut- 
ton, to  the  vicar  of  the  parish  of  Eastham,  has 
been  paid  as  a  ModHs  and  composition  in  lieu  of 
tithe-hay,  with  liberty  to  indorse  Uie  pottuu 
Your  lordshipa  see  in  these  fiwts,  the  respond- 
ent is  to  prove  the  affirmative :  if  the  appellants 
can  prove  that  this  is  a  pensbn,  the  issue  will 
be  with  them :  if  they  can  prove  the  money 
applied  to  a  modut  as  for  small  tithes,  the  issue 
wiU  be  with  them.  The  great  ol^ection  to  the 
issue  is,  it  is  to  set  aside  a  wtodut,  and  the  oc- 
cupiers have  not  sUted  the  wtodtu.  How  was 
it  paid,  and  for  what,  is  the  question.  The 
Jury  may  inquire  uito  the  iacts,  and  they  wiU 
then  see,  whetiier  it  is  a  good  or  a  bad  wtodus; 
if  a  good  wtodut,  the  vicar  will  not  have  a  right 
to  titiies  in  kind;  if  it  is  a  bad  modus,  he  will 
have  a  right  I  therefore  propose  to  your 
lordships,  that  the  Court  of  Exchequer  direct  a 
trial  at  law  in  the  county  of  Chester  upon  the 
foUowing  issue,  **  Whether  the  tilt-penny  paid 
by  the  occupiers  of  the  houses  within  the 
townships  of  Great  and  Littie  Sutton  to  the  ri- 
car  of  the  parish  of  Eastham,  has  been  paid 
as  a  wtadtu  or  composition  in  lieu  of  tithe-hay, 
witii  liberty  to  indorse  the  jwttea,  reserring 
all  further  consideration  in  the  case  for  an 
after  time."  [Lord  JUd$idtik*M  MSS.^ 


(1)  Car/«  ▼.  BtiU,  mU€,  p.  lOS. 
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IfSA.  4kmrA0ama  ought  not  to  bavtf  been  made  agaiiwt  lliaini  ^  >»  i#itil^  t.  i^i!ir?^f 
Cro.  Elix.  736(1),  this  court  held  the  proof  in  prohibitioD,  though  not  quile 
precisely  as  laid,  yet  if  it  appears  that  the  court  Christian  ought  not  to  hold  fktt^ 
thereof,  it  is  sufficient;  and  therefore,  if  there  be  a  prescription,  that  the  par* 
son  hoids  one  hundred  acres  of  land  in  satis&ction  of  tithes,  and  the  proof 
be,  that  he  holds  six^  acres  only  in  satisfaction  of  them,  it  is  well  enough* 
And  in  Banb«  36,  where  a  composition  was  pleaded  to  a  bill  for  tithes  of  fire 
closes,  and  found  for  three,  the  court  said  they  saw  no  differehoe  between  a 
prohibition  and  a  bill  in  this  court ;  and  a  mere  slip  in  the  statement  of  the 
iBoiiKS  would  not  prevent  this  court  firom  doing  justice.  In  Hardcastle  v.  Smitk'* 
ton  and  Slater^  S  Atk.  245  (2),  Lord  Haebwickb  says,  though  it  be  true, 
that  tithes  in  kind  are  die  right  of  the  parson,  yet,  where  there  are  cus^ 
tomary  payments  in  Heu  diereof  from  dme  immemorial,  diey  must  have  weight. 
Every  purdnaer  who  comes  into  this  parish  pays  according  to  the  rate  of 
those  payments,  and  buys  upon  the  faith  of  them;  and,  unless  there  are  some 
strong  insHraDountable  reasons  to  overturn  these  customary  payments,  the 
eouvt  wfll  not  easily  be  brought  qmeta  movete^  and  yet  rules  of  law  ought  to  be 
,  adheied  to  with  regard  to  modu$ei» 

The  reasons  offered  by  Mr.  Pryce  are  not  such  as  will  overturn  the  mMhr. 
His  cases- are  all  on  proscriptions,  and  not  on  customs.  Many  customs,  bad  in 
hnr,  have  been  supported  on  the  reason,  from  Brownlow  to  Lord  Haymond. 
Mr*  Fryae  ehjeets  that  dtt  modtu  is  bad,  masmuch  as  it  jumbles  different  spei> 
cias  of  tithes  together,  and  that  it  is  one  cndre  iiaywinf  for  three  different 
q^ies  of  tithes  payable  to  different  persons.  But  die  vicarage  did  not  exist 
tfll  laag  after  diis  tnoduii  and  no  act  of  the  owner  of  the  tithes  can  prejudice 
the  pari^ionen  In  %  P.  Wms.  5)^0  (3),  the  same  objeedon  was  taken,  that 
the  consideration  of  making  dthe^grass  into  hay  for  the  benefit  of  the  rector^ 
Qottld  be  no  oonsideradon  as  to  the  vicar,  who  was  entitled  to  the  small  tithes 
of  herbage.  But  the  Ghakcsllor  said,  that  was  nothing,  for,  originally,  of 
common  ri^,  the  parson  was  endded  to  all  the  tithes,  as  well  great  as  small, 
and  the  modus  (supposing  it  to  be  a  good  one)  must  have  been  time  out  of 
nrind,  and,  oonsequendy,  must  have  been,  while  the  parson  was  seised  as 
well  of  the  small  as  of  the  great  dthes,  and  afterwards  the  vicarage  was  de- 
rived dot  of  the  parsonage,  and  the  parson,  hy  the  consent  of  the  patron  and 
ordinary,  endowed  the  vkar  with  these  small  tithes.  This  shall  not  preju* 
dtoe  the  parishioners,  or  deprive  diem  of  the  benefit  of  enjoying  the  modm' 
whi(^  they  were  before  entided  to.  In  Bunb.  180,  it  was  holden,  that  a  nuh 
du»  to  the  rector  was  a  good  bar  to  the  vicar;  and  in  1  Mod.  216,  there  is 
the  same  point.     So  is  Winch.  245. 

Fincky.MiuterSf  Bunb.  161  (4),  goes  to  all  the  objecdons  taken  to  this  modui. 
The  case  in  1  Ventr.  S  (5),  is  pkunly  distinguishaUe  from  this;  for  that  was  ' 
a  moduM  ^  that  die  proprietors  and  occupiers  of  such  a  manor  or  any  parcel  of 
ift  should  pay  a  groat  to  the  parson  for  herbage  dthes ; "  and  the  court  held  it 
iU,  &f  if  a  man  had  but  two  or  diree  feet  of  ground  in  the  manor,  he  riionld 
pay  a  g^roat.  But  in  this  case  it  is  laid  for  householders,  and  therefore  thd 
reaoon  in  die  case  in  Ventris  does  not  apply  here,  for  a  penny  is  not  an  unrea- . 
sonable  sum  for  a  householder  to  pay  for  his  house.  Lady  Gre»ham*$  case  is 
said  to  have  been  where  one  prescribed  to  pay  yearly  by  the  hands  of  two 
persons  inhabitiog  in  such  houses,  Ibor-penee  to  the  vicar  in  satisfacdon  of  all 
ditbes;  and  it  was  adjudged  ill,  because  the  houses  may  decay,  or  none  live  in 
them,  so  nothing  would  be  paid.  But  this  ease  is  only  suggested  by  th^' 
counsel  in  Parry  v.  and  is  nowhere  to  be  met  with,  Cotifper  v.  An* 

dremSy  Hob.  39  (6\  a  suggestion  of  a  modus  decimandi  for  a  park  of  99* 
a*year,  and  a  shoulder  of  every  third  deer  killed  in  the  park,  which  is  now 
diaparked.  it  is  dear,  from  reading  the  report,  that  it  was  the  2s,  which  sup^ 
poited  the  presct^ption,  and  that  if  it  had  been  only  the  rimulder  of  venison, 
thr«iiMbjiwooid'hav»  been  gone  by  the  disparking,  for  there  cannot  be  a  pro-^ 

siSripCioii 

ffyjnte,  vol.  1   p.  151.  (4)  Jnte,  T6l.  1,  P*  790. 

ft)  Jnte,  f.  96*  .  ^  ^  (5)  Amo»jfmou$,  ante,  vol.  1,  p.  47ik. 

[3)  JiMT  r,  Aytle  and  others.  Ante,  p*  31.  (6)  Ante,  toL  1,  p.  240. 


ititii^ iiiOm  FowbndM.^Mf^p <thf^ l^4f«ni^'«Mi pMcol'of tfao taiil  1  r77. 
IMKny  iBE)prop«%  ai)3  to  uike^tbie  n&me  m  kind;  tlial  the  dsfrndnl  far  a^  oalmt 
vend  years  last  paSt 'had  ^^etx,  and  tteo  VaB»'  t^umt  ^ttft  ^Kcupiei:  of  a  vefy  ** 

l»if  r«to  Mthb  FlHPVM49^  WILLIAMSON. 

Mill  Jtoainjfo.  ;M»ehjdbHMiHday< .  U7i^r  ha  M  «^9e4  a^^.iwtf  fiuri?i>  .fyiwtrUB 
kad  thereon  cbra,  grain,  cloVei^  iii»Wii»ojtaf  h^y,  ,hora^  WW^^^.  <^%,|cpi^ 
calves,  sheep,  kynhs,  pottiUQrh  mA  lht.^lM«.  li^U9.  inM^ff.  ftllt#d  jjrttbe 
hill*  the  tithes  of  wUch  he  had  refus^  to  pay. 

The  defendant  said*  thar  WilBam  BetheD  WW  seised  of  thhtti^  ' 

netsnafe  of  Fowhridgei  otherwise  Fowtbfidge,  and  of  all  the  houses,  buildings, 
knda,  and  hereditanieiit»ihMrato  %hicteng|ibgi'i&r  A^  (inriag  three  lives,  uAder 
a  lease  g^ted  tp  bwhir  d^.ArQhfj^i^l^  ff«Y9i:h>  at  2^.  a-;yaar;  tbaUie,  the 
defendant,  on  the  Iffth  of  October,  177JS,  contracted  and  amed  with  William 
Bethefl  ifbip  ike  ptirdbase  of  oo^  tnoieky  ^ef  the  nmnor,  mA  oieiMifetgr^ViAl 
pa^  i>f  the  cipital.  messuaga,  htpldtogs^  hmin,  grounds,  ^nd.  liflrddteotictteiis  . 
w«re4ien.iili  tjieocciimtionof  his^  tlK:.defawklit'a,iiiothdi^i  i^iat  ViBbea4r^e&«( 
^ontracied  &r  the  otner  half,,  as  by  indentures  ef  leai^  tttidfttleaaa  dated lh« 
«th  idd  7tix  of  Aprils  I77d,  ateted  ni  ti^  attsw<v*  wdald  asave  fully  appeai^j 
Aat  ever  since  his  said  purchase,  he  had  heen^  and  Aen  wtt6,i»ei0edof  iind 
well  entitkd  to  oae  uTuUvided  moiety  trF  the  mknof  ot  repnited'niaaidf  of  JPoww 
bridge^  and  the  intirety  of  sach  parts  of  the  said  capital  mesanage,  boildings, 
luids,  ^^ereditements,  aad  previses,  aa  were  thereby  t^nyefoi  to  hinr:  that 
auch  estate  so  purchased  and  conveyed  to  him  consisted,  besides  the  uadbidtd 
iftioiety  of  the  manor,  of  a  dwdling«hoose,  barti,  and  drvere  doses  of  k&d  in  ibe 
answer  mentioned ;  that  part  of  the  said  closes  and  gromids  lav  withiA  ths  «ald 
parish  of  Brompton ;  that  the  remaining  part  thereof  hjr  in  the  payiftk*  of  Bb* 
berston;  that  he  cc/uld  not  tell  the  several  quantities  of  the  said  estate*  wMsh 
hiy  iii  the  sssd  parishoi  rcspectivs^y;  timt  At  yeariy  sum  of  Ai-aoad  no 
more,  had  been  immemorially  payable  fay  the  oeoapier  of  the  pajtscidar 
hmda  before  mestioned,  not  situate  in  the  parish  of  Ebberaton,  to  the  reotor  •r 
Ae  iaprapriator  of  the  paridb  of  Brompttm,  by  kalfoyearitjr  paymentsi  am  La- 
dy-day and  Michaelmas'^ay,  as  a  moius  in  lien  of  all  tithea  whataaevev,  bodi 
gtett  and  amaU,  ariaing  6rom  sirch  landa  not  situate  in  the  parish  of  Ebbcif  sten 
and  every  or  any  part  thereof;  that  he  had,  ever  since Lady-^dAy,  1779,  Md 
the  farm  and  lands  so  purchased  aa  owjiar  thereof,  subject  to  a  moiety  of  die 
archbishop's  rent  of  20L  a-year ;  that  he  had  tendered  such  modu9  to  the  |^ain«- 
tiff  every  hah*  year  since  that  finM,'  but  Which  he  had  refused  to  aeoeptr  '  He 
admitted,  that  an  the  12th  of  November,  177)1,  tha  piamtiff  had  given  notice 
to  his,  the  defendant's  mother,  who  then  occupied  the  s^  furm,  that  he  would 
for  the  future  take  his  tithes  thereof^  kind;  tha^  h^  the  defendant,  was  soon 
afterwards  informed  thereof;  but  that,  admitting  him  to  h^  entitled  to  tithes 
in  kind,!  tli^'  notice  wm  not  rejgrular.     He  alio  ^mitted,  tlvat  i|i  Jviy,  1773,  the 
plaintiff  had,  demanded  ^f  hiPA  thq  tithe  in  kind  o^his  hay  arising  on  m9,fij^jl 
f^pja  foi;  tl)at  year;'  ^nd  tt^at  he  liad  refused  to  set  It  ouf ;  and  he  io8isted|<bn 
W^^^wf  Jg  har  to  thp  rplkf  prayed  by  the  biB. 

,,  Th|B  pl^ntiff  replie^ :  the  defendant  rejoined ;  and  witnesses  were  eicjmfaefl ' 

,9nWthsi4j»;andtbeicaus^ciyneop'tobeb9ardop  th^lOthof  JuJy,r77o,  when  , 

,^e  defendants  underfopk  to  ftdmU  th^  plaintiff'^  right  to  tithes  in  kind,  fn  ca^ 

tlti)p  ^ouI<^  appear  to  be  ^u^  and  to  insist  only  on  the  modus  i}^  lieu  there<)f. 

|T*he  cau59  W39  accofdifisly  contiijued  in  the  paper  of  causes,  and  ordered  to    ' 

st^n4  oyfT  until  M^cBaemias^  Jei^ra;  the  defendant,  in  the  mean  time,  to  be  at 

T^bertjj  to  t^kp  one  or  hodi  pf  hi»  answers  off  the  file,  as  he  slroiild  be  advised, 

ahd^^lQ  amend, the  9^m^,  by  insisting;  that  the  lands  in  his  qccupi^tion  in  the'pa- 

&h  ^iTErQrTjpjtpnj^wt^re,.  togetto  with  the  lands  in  the  occupation  of  VThcbnt 

^JlpT,  Qieht^onedJn  the  ijuswer  o^th?  said Vincen^  Seller  to  a  bUl  filed  agaiiist 

^m*  tj^;  ^e' pj^imif/^w^^  wa^  likewise  standing  in  the  paper  for 

^h^rii^  to  pn^  ,ei^ir^  i(^?rly  modus  of  107.  payiWe  as  in  the' said  de- 

'ipn4ant*9  io^wers.ip;  ttiis' cause*  of  one  of  thena,  is  mentioned,  with  teipiiect  to  a 

T9f*;,9lM  ^^t.-"?.Jjjr  *fl  .witt  wafers,  oir  one  of  dwny  in  Ueu  of  tithes 

mW^^^y  ».!'?  BlF"fJff;  m.  *Sf  m^wjj  .ontaatf  waiving  llw  modus  o{8T.  \awt- 

ed 
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1777.       ed  onbythe  Mudanswenorane^tlmBi;  the  aaidaMwen  to  be  amended  itt 
CALET        the  several  particulars  aforesaid,  and  filed  fi»rtfawidi;  the  defendaat  sboald 

WILLI  AMBON.    P^yto  tfac  plaintiff  5i,  thc  costs  of  the  day, 

K^^^^y.^^^^  The  defendant,  in  pursuance  of  the  said  otdo^  paM  sMh  OMfs^aadaineBd* 
edhis  answers  in  the  aforesaid  panioulan;  and  tbtc^mtyttme^dn  toiiie  jbeaid 
the  dd  of  Februwry  1^777)  ^and^uposlioviag  fiOusiMliMd,  teth  SMka^oaod  on 
debate  of  the  matter;  theeourtbrderedatriidatlaw  )qp9idiefeU«fitf|^:]tBue; 
— "  Whether,  from  time  whereof  the  memoly  iofl>niaa(i|i'ifQt^>to^lk0tiiiti^ary, 
the  yearly  sum  of  10/.  has  been  paid,  and  hath  beeiiilwiaBir^iDd  of  J%ht.due 
and  payable  from  or  by  theoccupier  ofsoeaipieinte  th6  tuiie.bafig^^^  etfrtam 
capital  messuage,  called  FoWbridge,  ottemjaeryowlhrijly ,  ffrithb AefWrjsh  of 
BromptoD,  in  the  county  of  York,  and  all  the  hMtea»tedsi4ttd  htMiUmaaiB 
thereto  belongings  now  in  the  occupation  n§  Ae  tsaU  dfefcntet^Mid  the  said 
.  Vincent  Seller,  and  not  aimate  within  ^  pnisk  of  Bbbefi|(M^to  Hbm  VMltor  or 
impropriator  of  the  redbory  oriMurishofBroo^ptont  foe  the  time  brag,  or  his 
lessee  or  farmer,  by  equal,  half-^yearlypaytaeafs,  lowil^  on  Lady^y  and 
Michaelmas-day,  old  stih^  as  and  for  a  «iadiM>in  lien  wd  i^^t^«fiM»iOB  of  and 
for  all  tithes  whatsoever,  both;great  ahdiMHdl»>ariflin(  Km  osftonatj^ 
within  the  said  manor  of  Fowbridge,  othecwtsrFawUindge,  «i  im  not  silaate 
within  the  said  parish  o€  Ebberston,  or  any  part  thereof^'!  The  dofisndant  in 
equity  to  be  plaintiff  at  fatw;  the  acdoa  to  be  tried  byatpocial  jury;  the 
•  judge  to  indorse  any  special  matter ;  and  costs  and  further  diiedaons  jresi^nred 
until  after  trial. 

The  issue  was  accordingly  tried,  and  the  jury  found  a  verdict  in  &rour  of 
the  modus. 

The  court,  on  the  22nd  of  June,  1778,  accordiqgly  ordered  the  biU  to  be 
dismissed  with  costo. 
ThebiUbroi^ht  by  Caley  agunst  Seller  wm  alto  dismisaed  with  coeta.  IWood.^ 
On  the  hearing  for  further  directions,  the  defendant  eontenled^that  the  plaii>- 
tifi;  having  vexatiously  filed  two  biUs,  he  ought  to  pay  ibe  eoBts;  whilst  die 
plaintiff  urged  that  the  defendants  had  increased  the  expenee  l^  uotpermittiiig 
the  evidence  in  one  case  to  be  read  in  the  other,  and  (hat  he  bad  stroo^  probA* 
ble  ground  of  suit.  The  Court,  however,  conceived  that  the  filing  of  two  bSk 
was  a  ground  for  costs. 

W^  H.  18  Geo,  8.  1778.  Scaec. 

WMte  V.  Friend,  [4  Wood'*  Deer.  42.1  Gwil.  1C96. 

rector  for' tithes*  HT^^  rector  of  Litde  Mongham,  in  the  county  of  Kent,  diumed  all  tithes 
the  defendant, '    "^  and  oblations  arising  therein. 

setting  up  on  The  defendant  Wybum  said,  that  he  had  regularly  every  year  set  out  his 

exemption  on     tithes,  and  that  they  had  as  regularly  been  carried  away  by  the  defendant 

Ihe  LTwere  ^"^°^'  ^'^^  *>/  ^*?»'  "«*>*  ^^  cUdmed  the  same  he  knew  not.            • 

abbey  lands,  '^^^  defendant  Friend  said,  that  during  the  vear  1773,  he  oceu^ed'luida  in 

and  that  his  the  parish  as  tenant  to  Sir  N.  Daeth,  Bart.;  that  Sir  N.  Daeth  held  the  said 

landlord  was  lands,  With  divers  other  lands  and  premises  m  the  said  parish,  by  lease  dated 

landT'^er  a  ^^®  ^^^*  ?^  ^""^'  *^^^>  ^^^  ^  Archbishop  of  Canterbury  tohis  fother ;  that' 
grantee  from  the  ^^  ^^^  ^^^  premises  were  formerly  part  of  the  possessions  of  the  monastery  of 
crown;  the  St.  Augustin,  in  or  near  the  city  of  Canterbury,  one  of  the  greater  monasteries; 
court  ordered  that  the  said  lands,  on  the  dissolution  thereof,  were  seised  into  the  hands  of  Hen- 
«tand*ov^r^wiih  ^  theEighUi,  and  were  afterwards  by  him  granted  to  Thomas,  then  Archbishop 
Hbertytoamend,  o^Canterbury,  and  his  successors ;  diat  they  were  held  by  the  monastery  before 
by  adding  the  the  dissolution  thereof,  freed  and  exemptea  from  the  payment  of  tithes ;  that 
grantee  from  the  by  d  1  Hen.  8,  c.  1 3,  the  said  lands  were  discharged  from  the  payment  of  tithes, 
kMce'^r^rties  **  ^"^^^{y*  ^^^  >°  ^  ^wge  ^^  ample  manner,  as  the  said  monastery  had  held 
to  the  suitfwith^  ^^^  enjoyed  the  snme;  and  that  he  had  good  right,  power,  and  authority  to 
out  ousts.  Hold  and  enjoy  the  same,  in  like  manner,  exempt  and  free  from  payment  of 

tithes  to  the  plaintiff,  or  any  other  person  whomsoever.  He  admitted,  diac  he 
had  taken  all  the  tithes  which  had  accrued  in  the  said  year  for  the  said  lands 
in  the  occupation  of  the  defendant  Wybum,  which,  he  contended,  he  was  wdl' 

entitled 
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entitkdtodoy  diey  having  been fiirinuyyeaiv  pMtTtoeived  by  Sir  N.  DaeA  1778* 
or  his  anoettorsi  lUMi  he  itasistedy  tfait  if  me  phnntiff  sought  a  sadsfiictioii  for  ^'^ 
the  laid  tithes,  Sir  N.  Daeth  ought  to  bem  fut^toiitiB  silit. 

Th€^{ilaiiiti£Preplied|p  die  dafeodaiilasrqdm^dTiMi^  witnesses  were  examined 
on  die  pact  of  the  defaddanti  and  tlg*caosgiB|Mn  «i'  to  be  heard  on  the  liSth 
of  Deeenrtierf'  17M;iianAtheffoiBrti-«n(thKiMetidant'h  tounsel  objecting  to  the 
^tfiMiff'Bfedeiediiif <ibi  watituof  ipr^tenftaici^Sf^ovdcM  it  to  stand  over  (1). 
The  0abwattiend£ihi»>lHlIiandaiiniB  Sit  N.  Daeth  and  the  Archbishop  of 
Cantmury.dflfiendanffrthvretai       k.'i.  i<    .  .1 

Tht  defendant^ifiiiit  N.  UtiMfy  iMSted^  foK.tfaeMnDm  staled  in  Friend's  an* 
aweiv  that»  Aelanfe.iwe  extadpt  aadirea  fietttn  the  ^ymea/t  of  great  tithes  to 
the piaidliffjdr lo^sny^ithet'iMBecmJ:  'L-  ty     ?  .  i'*      > 

The^aaeU>irin|iorj(knlarboiiyttud^ithatifii»Nv-Biieih  held,  by  lease  dated 
the  131st oCilanei  *lf71v  aU  Us  ysBwnyisgt  oir.alinety  of  Northbourne,  &c. ;  that 
he  had  pmiwi  jhinquiry  to  beII^ule^  WhetWenthe  ^defawfamt  or  his  lessee  had  any 
and  what  ^initttof  the  tithes  donaJBded. by  tkeiWUt'or^ to  anyimrtion  thereof; 
aailliat'kakd  nnt  appear. that  be  bad  any  ori^titaifae  said  tithes,  unless  it  had 
bee»saggesied  that  the  premises  comprised  m  i)^  said  lease  were  formerly  part 
of  the  possesions  of  she^monastery  of  Saint  Austin;  'and  states  the  same  as  in 
the  uttmtP  of  the  defendant  Frioid,  and  which  lands  Were  freed  and  dischaiged 
from  the  pajrment  of  tithes  as  aforesaid,  or  unless  the  tidies  of  the  lands  are  * 
portion  of  tithes  lyir^  within  the  rectory  of  Little  Mongfaam,  and  belonging  to 
the.  parsonage  |or  aknery  of  Northbournei  or  are  comprised  within  &e  de- 
acraption  of  the  lands  in  die  saidkase. 

The  plaintiff  replied  to  Sir  N.  Daeth,  who  rejoined,  but  no  more  witnesses 
were  examined  by  any  of  the  said  parties;  and  upon  hearing  counsel  for  all 
parties;  andreadmgthe  deposition  of  Vincent  Lade,  the  only  witness  exa- 
mined ;  the  ininiBlerV  accounts,  via.  of  John  Fletcher,  from  the  S8th  to  the 
29thyear  of  the  reign  of  Henry  the  Kghth  of  the  monastery  of  St.  Austin,  near 
CanteriMurtr;  aind  the  reeitaltiwrein  of  the  lease  dated  the  %St6.  of  September, 
in  the  28th  yesr  of  Henry  the  Etthth ;  a  grant  from  Heor^  the  Eighth  to  the 
then  ArehbUiop  of  Canterbwy,  dated  the  S8th  of  April,  m  die  82nd  Tear  of 
his  seign;  the  lease  granted  1^  the  Ardibishop  of  Cabterbury  to  the  defend- 
ant Daedi's&ther,£ted  the  21st  of  June,  1771;  and  the  counterpart  from  him 
to  the  defendant  Friend ;  an  order  to  prove  exhibits  twd  voce,  Tia.  an  inden-' 
turedated  the  8th  of  May,  in  the  86th  year  of  Queen  Elisabedi,  between  the 
then  Archbishop  of  Canterbury  and  J6hn  Smith;  the  Parliamentary  Sur- 
vey of  th<B  Archbishop  of  Guitetbury,  made  the  18th  of  Aoril,  1647 ;  the  fol- 
lowing leases  from  the-ArchbishQp  of  Canterbury,  viz*  of  tne  7th  of  Afarch,  in 
the  80th  year  of  Charles  the  Second,  to  John  ElUa ;  of  the  17th  of  June,  in  the 
1st  year  of  Geovge  the  ]?-ixst,  to  Xboma%  Daeth  and  Elizabeth  his  wife ;  of  the 
6th  of  February,  in  the  JtQtb  yeai; ^.  Cti^lpa  tl^e  Second,  to  T.  Diconson ;  aikid 
on  full  debate  of  the.matterwr^...,  . ..  ^^^ 

The  court  ordered  ^bill,^acH|ijmii^  J^  Wybum,  to,  be  dismissed  without 
easts,,  and  h  Friend  to  acoouot  for  aUjthe  great  tithes  which  had  arisen  on  the 
Isnds  in  bis  occupatipn  in^the  jpariah  of  Utde  Mongham,  in  the  year  1 778 ;  and 
libeyvisetothegrfattitlMM  byhimi:ffiep^ed.fr9ip  J.  Wyburn  during  thesaidyear, 
but  anthottt  costs,  .Nomof  thi^  parties  in,tbif(  cause  to  have  any  costs  of  suit,  &c. 

The  Court  (Barons  £tab  and  HoTiiAM)  cause  should  stand  over  for  parties  to  be  added, 
4DDiuidered  it  usefbl  and'  conyeAient  that  the     th&t  a  final  end  might  be  made. 

.'   £.  l86eo«a  ITris.  Scacc. 

Lowlher  v.  Bolton.  [MS.]  Gwil.  1120. 

N  this  case  a  demurrer  to  a  bill  for  tithes,  because  the  plaintifT  did  not  state      In  a  loit  by 
the  nature  of  his  title,  but  merely  that  he  was  seised  in  fee,  and  proprietor  •  layman  for 
and  owner  of  the  tithes,  was  overruled,  the  Court  holding  that  it  was  sufficient  ||*^J^|^' 
for  the  plaintiff  simply  to  state  that  he  was  entitled  to  the  tithes.  ,1^^  1^1,  HH,  ^ 

tfas  liaief,bat  nMrdy  thathtb  cnlitM  Is  tfi«a« 
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E.  l^Geo,S.  1778.    B.R. 

A?»5fe,  that    -tr  j^  ^^{g  case'tBere  were  two  isaueB  tfcat  wwit  down' to  be  ttftsd,^  ttiife^  W*"  df 

payment  only,  ^WifeA^  «»«  ^tw  W^l.  *wd -%«*!  jJfeii.artwl  WM  ptyM^  in  Iktt  ttf.«heA« 
TOthput  any      a  mMt^.'  I^^JdndW,'-  Wlittltor-  -^^at ■  siini  ^rt*  piyttMe  ^  k  wtnptottttoiMre*!  » 

other evide&KKi    H^n  of 'fiSj^S-)   ^^      -  '  J'  ^  '"'  •''«♦:.'  '::.:: 

SSoffiL-  Tliejuage'at'Afea^eff,  thouglitittod  wiika#'iiimoA*f,  edk.ilirtik;^<^ 
dusVantmpt  nbi  b*  goM'oi  k  ts^p^Kkwi-rttdi  iio  prttof  M»«  giiwnv  tlitt  aiiy  d^c*  hai 
a  cotnpoBtion..  dVe^'  feii^led'by^  wMfchf  ^€  composittrttt  wa^  ^eWfedl.  Aii#  if  a  dert  w««  ito^ 
'H  !   presumed  ftoin  tJie  p^J^tnimt,  the- coirtedtehce*^^ 

■  ?^ldbe»g<»od<i^oAi^biriti<roi     -^  ^      •    '  •"  .^  ^ 

•    'A  indtiW#*sf  tt«dc**«>*- a  ii^W  wUK  '     " 

iMWl-i^ed^tt«dg*>  tti  ftfc  payment.    Tb*-eftB&t.iiglMwd  ,«_„,, 

gb6d'%Ai«*.  A4 -W fti» Mn^to^ VMik  iste «#Am,  the comftiiumigfct Itetw^ 
<i>!ii6'lfeft'toflie  jury,'forrt^not^e  of  tbdi^  f^oAuw  di*t.iam«k.oo.ti* 
*bfce»tif  il,  n^^tmifiee^f^paynren^  ofih^  Mk$^lmk,  or otbe?  apMftc  ^bi^ 

becaase  ite  rawknew  d^pcn^ed  on  the  differonce  of  valtei*  the  knd,  and  thai 

'  r....    '  .  .  ^  k'proper  question  to  the  jary.     At  laM  *oc«irt  gnoMd-aBewr  «n4  ii|kiB 

Oi?  tbe*«fal  at  Oxftw^,  befoi*  Btffon  Bv»»,  it  waa  piwed  tkat  Ilia  4L  M 
liMtf  itimHstaotiaHy  paid  in  Ken  of  the  tiih^a  of  tha^fam,  «Mdi  oonsartad  of 
f  1^  *ir^,  and  was  of  the  aimnal  taiae  of  7^.  It  waa  aUo  pmmd,  that  ahaa^ 
mrf  i>ri*»v*ftty  y«irs  belbre,  thefiirai  waa  €Jf  the  vahioof  54*.  ^ar^uMwfc  Qa 
Ifl^t^^fdatibiffbta  newtdifl,  it  was  argu^  in  ropportof  Ac  role,  .than  Ac4C 
ihti  amatol:  mb^.  Th^  eoort,  wifeh  thtf  exception  of  WiLX.aa,  JuAica^  seonai 
ii<ft^^rftfthfcift<^f»;  but  if  being  allflgad,  thatthe^irfendant  was  triB»by 
iwitH^*',  and  prevent^  fVotn  Mtikiag  a  spidaljury,  and  the  qnei^  bcn^ma 
dt^t^  co«w*qutt»ce;  the  eo^nrt  granted  a  mm  trial  oja  payaaent  of  coata.  Ojk 
Jiwy,  ^  4ie  Aetond*  trW,  again  foand  a  ^eidiet  hv&aoui  of  die  taodaa. 
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'        T.  i«Geo.a.  vrm.  scacc, 

^^ M-  JPwW  [4.W«M;Ki>  Peer,  5§7-3  S-  C  by  fbe  wime  of  %!|?,^ 

^Sem&fe,  that  in  ^Hfi Mll^^  t<nb >bi'<^b^*  4bf  tb^ti^Ma 4»f  tfew  pafvb  af  Radibete^  »  #ia 
laying  a  «na<fi»     i    countT  of  Dev6n.    the  plamtilT^  oiwaaat  olijaaiad,  Aaa  tbe.ai«ar«#  a4^ 
iL^a^^i^^to  ^^^^^'\  *Ad,  t>n  rfeaditig thi  atoi^wi  ati^haiwiag  tbadafeidaairadiiBn^ 
•tate^thatthede-  Mitt  tfdp^K^  ilf^tb^f»atfa»^  il«M^t)}^lifil>ii<wwida«iad,«iiiaa  a^oaam^^^ 
fendant  b  owner  tWha^  d^awnd^-  by  tb^  biM ,  witH  o68ta'  td  M^f^t^  daeraed.'  [  Wmfii[ 
^^.f\"**^ .  ^       The  objecrtiort't^  th^  ia<H«*  ai  laidj  rtipfeatt  <o  b«0e  baaa^  ifaaa- tba^anafi^ 
out  stadni  Ae    ***^^  **^*  dteffeudfeht  <6  be'bfW^  a>P  rf  eMaia  eaUad  'H;  ^viiMwttalaiing  of 
number  of  acres,  ^bat  number  of  atres,  &^.,  it  ^ahrfit^}  and  BurmW^i'€<mt49i\^y/f^^9isi^ 
ftc  of  which  it    on.    Tbe  Lord <5hief  B^TOtt'consideted;  tliid  ^se  of  artai^f  pet  ^1^^ 
consuta.   .         aci^es,  to  ic,  to 'iiicertahi  the  fend ;  and'if  that  waa  dpnb  by  odief  meana,  (aaii 

Wad  dckibtftrf  whfetter  it  was  not  Jwite  ^t«>atfnt  oase),'  flie  end  ^t taaaWetadi 
The  reat' of  the  barons  tbin^  the*  nam^^alla^Mta»xu>ira|Sbial^         <^  i.i 

•  {l)6itob.i2»5  v/n«B»  vol  1,  p;768*  •  .       :       vf 

*    1     '  .  ,f'>'   '  r  ;  "  ]    'i  iM^  III      f     *•       '      I     *i        '  '  •  t-MMi^    '  .-.'V    t 
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^Af/liM  T.  P>^/Acric;*aiidt)the^/r4  Wood*s  Decn  73.1  Gwil.  1125. 

3£  ImU  Kttted,  ,liiab  tb«  BisWp  ^  I4p<1Q}0»  bfjll^  ii^  f fgbt,  fjf  l|i^>is^prib  Ismes  directed 
mtitlbdfto  the  sMft(»y,  of  I/l^lQy»>  aMif|rw4iQ]^|inl]ii9^»«p4  ^  <3bw^f  ^  ^'  ^^«^<^ 
«f Saint Micbitri.iii fio9«»niey,i aoA.tQ.^U titbes^TH* w^ll gwa^ aflwalli^jFawlj  ti wabiTai 
srisiiig  within  the  said  rectory  and  ebapelry»  in  the  oounty  of  Caflvmtt^Mlk  a  pension  in  ga- 
did,  bf.  mdienlore  dated  the  19th  o£.  .Mai^h>  .177  V  i/mm^Hf  the.pl^ini^iff  aU  tis&ction  of  all 
ikm,  tbeiaanLxectef y  .and  cha^pdry^  wi^  rii  and  ^i^vb?:  tb^^igb(8|,  j^«  t,q  ihf^  ^^^  vising 
iftt«Piioiy.o£CaennMtben  liebpgiQg,  9^  a«,rt>^  titbw,  <*lWMPfc  wdo^h^  ahiSirwilir'; 

pDffilB,  .^tK  the  anpVCAeOftO^eSt  ^>  JH>W.fer,jtn|Fe|»|y'S>IW,ym»«,.#^.li?A.|^f^  chaifclry;  and 

mnmtm  payahle  to  the  biahopy  and  16L  per  annufii. pa^Mp .to.  thevjcaif  \  tbfti  whether  the 
fcjr  vtone  of-^iheiBidtdetnvK^  ^be:  yMMff  Wf»a  ji^t^,entiUe4.l«^  aj^  Pugb|  to  o^«>^  ^^  ^^ 
teceiTe,  all  and  every  the  tithes  in  kind  of  €ort|,.gfa^^,  g^iias,  .a^«^  ^^bdli^Ld 
other  tidies,  both  great  and  small,  within^tba  ^aid  ireqtory  .^^4  cfiapebjf^.   yhe  from  time,  &c. 
btt  thcnBSatBdythatitbe'deftndaiiits  Prytiher^aodpthfin,had«for  Ji^v^i^y^rs^  been  used  to 
oQOopied  ianda  tbecab,  and.  had  eoKQi  ^^t  W^  ^^  ^f^  X99^e  .iptaJi^jf,  bave,  in  respect 


and  onfitofitabkt  cattl^v  sheepi.  mikh  cowji,  and  div^a  other  ^'^^eabW  ^-^^  "^^  ^^^ 
oiatteni,  the  titheff  ofivfaiefa  theykhad.refuw4  to.  pay,.uadei:  pi^t^ce  pf  a,|n^^  men^'the  dthes 
of  AL  pit  amwm;  but  the  pbuAtiff  char4$e^>  that  if  ,8ud^  4  Bf^^^i^  ev^r  i^  of  all  com, 
^t  existed*  it  oaly  wasi  a  telnposaiy  oBtqaposiMQR*    The  bjU  ^r^^e  W^^  ^^"'  ^^'  *°^ 
an  account  and  payment.  ,  other  titheabia 

The  defandfuitB  Prytberick  andodiers/denied^  th«il  eithw  the  bi^bpp,^:^  *»  ^Sri^T* 
plaintiff  as  elaimmg  under  him,  were  entitled  to  the  tithes  of  eoi(n,  gra^  tWi  ianns. 
gsass,  OP  atif  oithcr  Tcstovi^  tithes  aiimg  iritbia  ibe  said  rectory  and  obape^ry 
k  land  ;  for  dntthe  family  of  the  Bnddsi  and  those  uad^r  whom  they.  c]aime4« 
had  been  inniamoriafly  owncors  aod  occiipiera  of  a  capi(al  }i?»essu^e  «and  de«> 
Stesae  lands  called  FWest  Glynsi  Cotby ,  situate  partly  in  the  V>f  ^bip  pf  Fprest 
CHynn  Cotfay^  within  the  cfaapefary  of  Saint  Michael  of  Itoscomeyy  .and.p^(lf 
in  die  soveval  panshes  of  Bemsha  and  Llanviba^gel  Yersh  e^a|.of ,  th&  sai4 
ehapehry,  and  which  then  comprehended  the  Forest  Demesnes  93^  thx^  ptb^ 
Sosemsndi  in  the'  defendants'  ooeupetion ;  that  the  owaers  OtX  o^apieia.of 
aneh  part  «f  the  said  ancient  tenement  and  demesne  lands  of  Fo^^t  Clin% 
Cothy  which  lay  within  (die  teid  cbspdiry  i^d  lordsh^.had  neir^  paid*  /fK  bs|i^ 
liable  to  pay,  air^r  tithes  in  kind  to  the  bishop  of  Lincoln,  or  any  of  his  predo- 
CKSBors  or  tenants,  or  any  claiming  nhder  him,  but  were  exempt  therefroat 
mider  a  woduu  ciiL  aryear».^hich  tl^eyhad  itnqiiipiofially  paid  to  the  Bishop 
of  Lipcohi  and  his  predecessors^  I^isjiops  of  Lincoln',  or  those  claiming  under 
HxA  <^  Wem,  in  Hen  of  ifflf  titKes  qt  corh;  gratn^  ^ass  made  into' hay,  mL  other 
great,  predial,  personal  and  misted  tithes  adsftig  u)»od  and  within  such  part  of 
4lie  said  ea^tal  tncasuage^  tenement,  and  deme^m  \^^  \fing  within  t^  sf  ^ 
•hapeiiy  nod  Joidahipy  betd>  enjo^  1 

T  T)he  dfffendant  Prytheorick  Mid*  ^hat  for  three  yeafs,past;»  J;^  hi^p^ecl^ 
natbstliad  a>sight  ia  do,  the  litbea^f  .such  cor«^  grain*  and  .hay,aa  bad  aijufe^^ 
on  such  pitf  t  o^the  Fovea!  Demesnes  aslay  in  the  said  chapelcy,  acidtOPi  QreeMbf  v 
Xanemant  and Lljmtiil l^sMemem^and  cqnyertfid tho.s^qie^u^ b» ow^use*  ^ 
iv  TbflidffeodtfDtia,  S^EiraliB  and  W»l[^im,eajd*th^  there  were  ^^ 

l»6dapi«s/of  othes  formsi^witbHft  ftesfiidd^pelEy;  ^od  that  there  ba4  beei^ 
twusUtr^fMid  by  tben^e^y^.to  the  perooii^entitled 4othe,ti|Cbefinr^i«glon  ths  . 
lands  wubm  the  aaidi  dinpeh^r  .(Qthey.than  the  said  Forest.OeiO^esne  ^jad  the 
ttureeftsmswhiohliaa wUhaatb^Mid  chapelry».  namely^  Breevhai  ptherwiae 
Tyr  Davy  Rees^  I^stin«..and  Mbb^  y  Grove)}  yiz,  in  Ueu  of  titberbfi^.  i^^i 
by  every  married  man  3^. ;  every  yearly  calf,  one  halfpenny ;  for  every  colt. 
Id,;  filly,  one  halipenny;  honey^  4^^;  every  tenth  lamb  in  kind;  but  if  they 
exceeded  six,  the  person  entitled  to  the  tithe  had  the  seventh,  paying  to  the 
farmer  short  of  ten ;  but  if  the  lambs  were  under  seven  in  number,  the  farmer 
paid  ^UL  for  each  lamb;  for  every  milch  cow,  in  lieu  of  tha tithe  of  milk  and 
'  «faeeae,  4<2L;  for  every  score  of  sheep  milked,  8d.»  and  so  in  proportion;  a 

goose 
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1778*  goose  yearly,  and  the  tenth  pound  of  wool;  and  that  there  was  paid  for  ereiy 
vBiLLiva  tradesman,  blacksmithe  excerpted,  4d.  yeiyrly. 
PRTTBSRicxt  The  plaintiff  replied ;  the  defendant  rejoined;  and  several  witnesses  were 
examined  on  tl^e  part  of  the  defendants  only;  and  the  cause  calne  on  to  be 
heard  on  the  12th  day  of  July,  1775;  when,  upon  hearing  counsel  on  both 
sides,  it  was  ordered,  that  the  further  hearing  should  be  adjourned,  with  li- 
berty to  the  plaintiff  to  amend  his  bill,  and  make  the  owner  of  the  premises 
whereof  the  tithes  were  demanded  by  die  bill  a  party  thereto,  but  without  the 
payment  of  the  costs  of  the  day. 

The  plaintiff  amended  his  bill  accordingly ;  and  stated,  that  the  other  defend* 
ants  preten^kd  that  their  lands  were  not  liable  to  the  payment  of  tithes^  for  thai 
the  samctwere  part  of  an  ancient  tenement,  called  Forest  Glynn  Cothy,  the  in* 
heritance  whereof  belonged  to  the  defendant,  Elizabeth  Gwjrnn ;  that  the  owners 
thereof  had  immemorially  paid  41.  a-year,  in  satis&ction  of  all  tithes,  great  and 
small,  arising  thereon;  and  that,  by  virtue  thereof,  the  owner  was  entitled  to 
the  tithes;  and  expressly  charged,  that  the  said  tithes  were  due  to  him  in  kind, 
for'  that  such  modus  never  existed  as  such,  but  was  only  a  temporary  compo- 
sition between  the  rector  of  the  parish  and  the  owner  of  the  lands:  and  prayed 
a  discovery  of  the  said  ElizabeUi  Gwynn's  title  to  the  said  tithes;  that  audi 
pretended  modus  might  be  set  aside;  and  that  he  might  have  the  relief  pray- 
ed by  his  original  bill* 

The  defendant  E.*  Gwynn  appeared  by  her  guardian,  and  innsted  on  the 
validity  of  the  said  modus. 

The  plaintiff  replied,  the  defendant  rejoined;  and  witnesses  were  examined 
only  on  the  part  of  the  defendant ;  and  the  cause  came  on  to  be  heard  on  the 
'5th  day  of  February  last;  when,  upon  hearing  counsel  on  both  sides;  the 
court  ordered  it  again  td  stand  over,  with  liberty  to  the  defendant  to  amend 
her  answer,  upon  payment  of  the  coats  of  the  day;  that  if,  on  the  coming  ib 
of  the  amended  answer,  it  should  be  necessary,  the  parties  were  to  be  at  li- 
berty to  exunine  witnesses  again ;  that  the  evidence  dready  taken  ahonld  be 
read;  and  that  the  defendants  should  admit  the  lease  stated  in  the  bill  to 
be  rend* 

The  defendant,  Gwynn,  put  in  a  sabseqvent  answer  by  her  guardian;  and 
thereby  said,  that  she  was  seised  in  fee  of  die  said  ancient  tenements  and 
lands  called  Forest  Glynn  Cothy,  and  of  three  other  ferms  called  Breevha 
Llystin,  and  Maes  y  Grove ;  that  she,  and  all  those  whose  estate  she  had  in 
the  said  three  last-menti6ned  farms,  and  in  so  much  of  Forest  Glynn  Cothy  as 
laid  in  the  said  chapelry,  had  immemorially  paid  to  the  rector  <]f  die  rectoiy 
aiid  chapelry  the  sum  of  4/.  yearly,  as  a  pension  or  payment  in  Satisfaction  of 
all  tithes  renewing  or  increasing  upon  the  said  three  tenements,  and  on  to- 
much  of  Forest  Glynn  Cothy  as  was  situate  in  the  said  chapelry:  that  she^ 
and  all  those  whose  estate  she  had  in  the  said  tenements  and  pared  of  a  tene- 
ment, had  immemorially  been  used  to  have,  in  respect  of  the  said  pension,  the 
tenth  part  of  all  corn,  grain,  hay,  and  other  dtheable  matters,  arising  on  the 
said  three  tenements,  and  so  much  of  the  said  other  tenement  as  lay  within 
die  said  chapelry, 

,  The  cause  came  on  again  on  the  7ch  instant;  and,  upon  hearing  counsel^ 
and  reading  on  behalf  of'  the  defendants  the  depositions  of  several  wit- 
nesses, and  divers  entries  in  several  books,  touching  the  payment  of  4^  as 
and  for  such  modus^  it  was  adjourned  over  to  the  14th  instant;  when,  npon 
the  further  hearing  for  all  parties,  it  was  ordered  to  stand  over  to  a  further 
day  for  the  judgment  of  the  court;  and  on  the  6th  of  July,  1778,  the  court 
directed  issues  to  try — 

First,  *'  Whether  she  the  said  Elizabeth  Gwynn,  and  all  those  whose  estate 
she  hath  in  the  three  several  tenements  or  farms,  in  the  pleadings  of  this  cause 
mendoned,  called  by  the  severial  names  respecdvely,  of  Breevha,  Llysdn,  and 
Maes  y  Grove,  situate,  lying,  and  being  within  the  chapelry  of  Saint  Mi- 
chael in  Roscom^  in  the  county  of  Caermarthen;  and  in  snch  part  of  a  certain 
A«cfent  capital  tenement  and  demesne  lands  called  ForestOlyon  Cothy,  aa  lieth 

within 


rHiLLin 

ntTTBEIUCK. 


addbnua.  ifTs 

wfdiin  the  inii  dmpdry^  lurth  and  have,  from  liine  vvhereof  the  memcnrj        1778. 
of  man  ia  not  to  the  contraryi  paid  to  the  rector  of  the  redtory  of  Llanlley^      ^ 
otherwise  Lknllney,  and  the  ehiqpeliy  of  Saint  Michael  in  Roaeomey  Hfore- 
aaid,  for  die  time  heing,  the  anm  of  4L  yearly,  as  a  peiMion  or  payment  in . 
aatiafaetion  of  all  tithes  arising  or  increasing  upon  the  said  three  tenements 
-  or  farms,  and  upon  sd  much  of  the  aaid  Forest  Demesne  lands  aa'^are  situate 
within  the  said  ehapelry."  \ 

Secondly,  "  Whcither she,  die  said  EUsaheth  Gvv^fnn,  andiil  those  whose  estate 
she  hath  in  the  said  three  several  tenements  or  farms,  «id  in  the  Md  part  of  the 
aaid  Forest  Demesne  lands,  hath  and  have,  from  time  whereof  the  'memory 
of  man  is  not  to  the  contrary,  been  used  to  have,  and  ought  to  have,  in  re-: 
spect  to  the  said  pension  or  payment  so  paid  to  the  said  rector  for^  tlie  time 
being,  the  tithes  or  tenth  part  of  all  com',  grain,  hay,  Aid  other  titheable  mat- 
ters arising  on  the  said  three  tenements  or  farms,  and  on  so  much  of  the  said 
Forest  Demesne  lands  as  are  situate  within  the  said  ehapehry." 

The  defendant  Gw^nn  to  be  plaintiff  at  law;  the  issues  to  be  tried  by  a 
special  jury;  and  the  judge  to  iikbrse,  &c.  &c.  ^ 

The  said  issues  were  accordingly  tried,  and  the  jurors  found  for  the  j^in- 
tiff  at  law. 

The  court,  on  the  5th  of  July,  1779,ordei«d  die  bill  to  be  dismissed  with 
costs  at  law  only ;  the  plaintiff  in  equity  to  deduct  thereout  die  arrears  of  the. 
pension  of  4/.  a-year.    iWood*']   ■ 

In  support  of  die  prescription  laid  in  this  case,  PiggoU  v.  Sytnpton  (I)  was 
cited,  whilst  it  was  urged  in  opposition  to  it,  that  no  lay  person  could  pre- 
aenbe  for  tithes  on  his  own  estate;  and  that  in  the  case  referred  to,  die  lord 
prescribed  for  dthes,  as  appurtenant  to  his  manor,  arising  on  the  lands  of 
other  persons.  The  Chief  Baron,  however,  in  givii^  the  judgment  of  the 
court,  stated  that  PiggoU  v.  Stfn^t&n  was  not  the  first  decision  on  the  point,  it 
having  been  before  determined  in  J^tgg'o^  v.  Heam{it);  and  be  also  referred  to 
the  ei^of  the  Ehhap  of  WtnchegUf^i  ca8e(8),  and  to  the  two  points  there  stated 
by  Sir  B.  Coxa  to  have  been  resolved  in  thai  case:  and  the  Chief  Baron  ex- 
pressed himself  of  opiqiott  that  dthe  might  be  prescribed  for  as  appurtenant  to 
land  as  vrell  as  to  a  manor ;  and  on  that  ground,  that  the  preacription  might  be 
good  in  law. 

(I)  AMe,  foL  1,  p.  149.  (S)  Ante,  in>l.  1,  p.  185.  ($)  Anf,  roL  1,  p.  119. 

m.  18  Geo.  8.  177&  B.  R. 
Manur  v.  Tmylor.    [MS.] 

'DROHIBITION  prayed  to  the  official  of  the  consistory  court  of  the  The  ttet  7  &  8 
^  Bishop  of  Norwich,  where  the  defendant  had  libelled  against  the  plaintiff  ^*  ^'  ^7  ^^ch 
for  tidies.  ^  ^    mTiTveT 

The  suggesdon  for  the  prohibidon  was,  that  by  stat.  7  &  8  W.  3,  c.  34,  it  for  Jthes^under 
ia  enacted,  that  *'  where  any  quaker  shall  refuse  to  pay  or  compound  for  his  lOil,  due  from 
great  or  small  tithes,  or  to  pay  any  church-rates,  it  shall  and  may  be  lawful  quaken,  or 
for  the  two  next  jusdces  of  the  peace,  on  complaint  of  any  person,  &c.  to  ^^^^^^"^ 
whom  the  same  are  due,  to  convene  before  them  such  quaker,  and  to  examine  does^not  uke 
on  oath  such  complaint,  and  state  what  is  due  by  such  quaker  to  the  party  away  the  juris- 
complaining,  and  by  order  under  their  hands  and  seals,  to  direct  and  appoint  <Uction  of  the 
the  payment  thereof,  so  as  the  sum.  ordered  do  not  exceed  10/. ;  and  on  re-  **^^"*j^I . 
fusal  to  pay,  any  one  of  the  said  justices  mav,  by  warrant,  levy  the  same  by  airavtionary 
distress,  ^c.**     And  the  case  was,  that  the  aefendant  had  complained  to  two  with  tho  parton 
justices  (as  the  act  directs),  who  convened  the  plaintiff,  and  after  hearing  both  whether  he  wiU ' 
aides,  stated  the  debt  due  from  the  plaintiff  to  the  defendant  to  be  ll  \0$.  *^^^*/r*tiSa 
and  were  proceeding  to  make  an  order  that  the  plaintiff  should  pay  the  defend-  g^^^^^  or^pnn 
ant  the  same,  and  offered  to  grant  the  defendant  a  warrant  on  refusal.     But  ceed  by  Hbel  in 
the  defendant  thinking  that  the  justices  had  not  truly  stated  this  debt,  and  that  the  spiritual ; 
he  ought  to  have  more,  told  the  justices  that  they  need  not  proceed  further,  <^<'™^ 
for  he  would  seek  redress  another  way ;   whereupon  the  justices  made,  no^ 
order,  and  the  defendat;it  immediately  libelled  against  the  plaintiff  in  the 

ecdestastical 


0. 
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,    1778.        cAoMlittiflid^.aiiM.    (EhA'fiMstk 

vrhdre  <be  delM  -ia  tiiidar  10i.»  trice  awa^itlMJariKbcftitni  «f  lU  lOarlMiiflliaA 
f^urt-;  AOd:ili  orider  ^  Ibisttie  i]0«n9^  j»ro  tmd  009  inqiedy  thtt  ioi  masj^  41^ 
these  woifcld)  ^^it  shall  and  dmy  be- lamfcd^^  atnomtad'Jto  a  cboMi^HKi  aq4> 
iiv^iMHMMin  «Min8iirited:t|iai  tbr|r>otight>to«e6Qivjejiki*ttaQaB  lien ;  ^Imt^^w 
t)^jila$ou  luui  k  in  his.  ekctton  whether  he  will  take  4fie'VM4ibod,theiael 
p9W^fs  <liim»  or  etie  in  ihe  eodeeiaatiflal  *0DUit^>«iiaae'|nriBAkAtoD  is  not jtalieU: 
away..  The  fld  pmnt«  wiikh)iKva  cbie%  indstadenv  ^^^  whatfaetyiastdiekds^ 
fe|[|danihiLd  madehwekDiidn.io^uiatte.tHtt)Stalt^  and  the  ipaioesdingt  hefoesf 
tbe  jttsrisesf ^cnt se. fer .as- »to  deteapBioei dmi debtor  ^e'^cnnld  aii6er..||iia?ei».» 
tWeecleaiasttcal QQurt'liDr.dle  tene^  ,aad|»r0«4ifM4i]fe9iHitaee8.faft're  ^ea-flaafo 
i^4»rdi$r  in  tPiFriling.,'fTliere'iar'Bo.  detk'nnbMiniKjBf  )«be  vntier'  oaffe«Mr4». 
<  wh0f efore  the  defendant  ^as^  at*  liheity  rie  .'gDiiato^eotart  yOhsistiaB :  -^nt  gjifaft 
ifitbeJu8(tieeahad»bj.iriak^g:anioade]i(dettestiB^dil^  .  t.   ■ 

?-  >  1"     '.  '/'•  ir>rr..(:i',  ; :  BtiAlhiiiaii  deined»>  •  ■ 

—^^^^ 

On  a  biU  by  ^HB  Vtcar  df  8l  Keverae,  ta^ie  oonHf  laf  CannaalU  Btated^iilMt  <be>^^. 
a  Ticar  for  tithes,  -I.  fendaiit  had,  for  several  years  past,  odeu|nedl  fiutes  in  the  paitabi  andiMi^ 
b^^^ef'^^w''  yesrly  to^^  apples,  pearty  plumbs,  turnips,  camaiB,  poMoes,  fuoMi  wUb^  be  . 
aUeg^'se^erai'^'  hjodteUt  dowtt  and  soU,  pnares,  oawsyheifeffa,  evses«>other  sheep,  s<xws,  twrh*99kj 
ciutomary  pay*  gQ<M,  dluoks,  tvens^  bees,  milk,  «ilvieb,  eoits,  tenbi^  iroal,  pig%  ensga,  hoa^: 
ments  in  lieu  of  wsai,  'a  i&ttdber  of  barren  and  nnppsfieible  .cattfe,  and  seToal.  other  tirtpaWtf: 
tithe*  for  their  i^attets,  ilte  Ittfass  i>f  >«hicb,  as  well  as  Easter  oflfeiin^s  at  two-penoQ  a-hea4L. 
&^;!rnri^.^  he-bad  revised  to  pay.  the  bill  thev^fora  pmyed,  that  he  .nighi  itiacfWNil 
wards  filed  a      ftir  and'pay'die  siagie  valtteflhereof» 

cross  bUi  to  es-        The  defendant  iiuisted,  that  the  foUisiwang  mttdmet  had  been  inimeaMiiially' 
tabiish  tiie  pay-  pi^d  t0  the  Ticar  by  ^tkt  occupteTs  of  the  several  ancssnt  fiirms  in  the  paiiifi,  m. 
h^ft  ^7      l)mi'oftbfattsmktad,tfmtisftosfQr^tWD-t>fiaceforidithcf^ 
proved  other  cus-  ^  ^^  i  <>ne  AWmg  for  twA  cow,  ani  eigbt-)pente  finr  eaeh  calf,  or  isditte^afd^.; 
tomary  pay-      oc  .Dint  dsys'  Bfilk  turned  kklo  cheese,  and  the  cream  into  butter,  in  lieu  thtflsei^ 
ments,  which     at  the  ttiec^bfiof  the  ifkar;  for  him  ibat  had«boire  three eofrs,  one aUfiiag  lot . 
wmente^and  ^^^  ^^*  ^^  eight-pence  for  each.estft  two-pence  for  caith'^t,  eighfc- . 
not^nfined  to    P^noe  for  each  &t  buUoek,  and.  eigbt^pencir  ftr  >eacb  vere  eowv  held  by . 
their  particular    OK  bel^agiag .  to  the  several  'aecupiers  af .  lincient  -ftma  within  the  lioM  of  tb«  -. 
fiinns.    The       paaisAiS  that  the  same  were  due  and  payable  at  Michaelmas  in  each  tytaiii-^l^stf  t 
SSll totoSlle  *•*■"*  «***«* *•*  iiitaieipftnaUj  beaoi.paid  tp .the  viesfer  hf  fhe  several ()g^ 
fnp4,tfef  ^        cnpiers  of  the  several  ancient  farms,  save  as  afler  jnentioned.   ;He<akorttiliidU9 
proved,  and di*-  tbatHid^vicjtf  itjis entitled »to  ittcaivAfrQtn  tU<!i(<K»i^pjecatheitenti]Llaiabt)r^ififd 
missed  the  croes;-  ia.theipsjrisb,ior;ibe;6eveiith  inicaae  theresbonld  be  pore,  and  ihe^lh^^  jeofbit} 
^k  ^d  ^S^'  tft  ifae jasttonetfid  ftw-  by  ibd  vicar,  the .  t^eax .follbivkw^  apd  tsm^^m^ ii»ri.f9^> 
tain  any  prayer  l9*^U'^'<:Ma  any  d£  f  uckioocupieiia  o£laad>fbeft^itt.imd' Jesait^     seiff9UfMnli«:> 
adaptedto  die    yeaMd4hfffeia;t'aad  also  the(teniJi  fleeee^h^tn  hi (oe^s9iAj|>^sh,.Qihtb(eHS^! 
^  evidence  given   vMtb  Aeecc^ in  caae  tbsne  ahoaUibeiaaoijauHie^iSn^'tbe  iiftreeiipdftdeeces  lo^>«e»l 
^^^^^      aoeoMn^dfoby  lbe.viear,lbey)elurifoU<MflriK^^  foifieach;4eef)^>f»C> 

^idd  foe  made    ^te)U>in«ase  they  had. less  /thisn«eTiS]t4sh^ep>dK>tniwilUa{tfaiLiis^  «lJ4q 

on  it:  but  that   paaiflfe;:  and >also.fcbe. tenth  pig.<fax«giivjed;;iAha  ti^th'g^seJhatehddc  theit^diij 
as  te  the  vi*       purtief  tbe^htffiey  m%i^i  the  tenth  fiait>tf>/idiefrUitii&^tfap)aQA«k)d  t^l^ 
m'a  bin,  an  inr  sfciifc^i^lUM^ra,  tb^ackmo  taba/etcUf d  ..by itbe..vi««^.  upetoinjcitice;;  and Ae.*  4mf^£ 
the'j^nfoa  wMild  P^  ^  1^1  ^i^'^^^t^^  ?«>»«,  or.befU»growing.iwi«^ 

enable  the  court  riah.    Jleialso.  said^ithajt  be. was  eni^tl^.tPi.risi^yc^fiNf'Bastnr.ofsffingftcifiPieeq 
to  decree  what    pcisce  &t  ea«b  psTSian  residing  within. the, said  pafisb.)  and  ala6.ibe  iiuivlMfTS^r:! 


l«  was  entitled   Ten!vpasw^forlt]Miaasnage;  !fiver|j!enee,|qr  the  ol^  fitP-pWabt 

for  dm '  bupial  of  a.  ntaapr  laovdans  and;lhree-penae  /or  .the  l>nridiioC]i  fJb^UUs 
He  aho/saUi  that  i^had^been  a  ou^t^nixintbe  aaid\pa|iabitQLfKqrii9tfiiiAfQ6jel!t 
the  lanbs  yeaned  ^iitlui^.the  parish«at  theviaaragerboiuKi^  pniSC)tf«rk'^X>2VN| 
He abo inaisted,  that  it  was  the  custom  of  tlie parish  for Buehparaonstoconj^f^- 
ing  lands  therein,  who  thought  proper  to  pay  their  tenth  calf  in  kind  to  the  vi« 


AM' iAOkii  cfvidsiicd  of 'dtcDtttfirtenocf  of;  ttemft  «iidAi«ei,  Johii4Btt^8te,  itio  Cb^faf 
yiatfr/end  like  scteci^Y^telrjrtotr  the  fNncidlH  Bi^eri :  a^idlMig;  liatedttfaete4thiof> 

vkttt <>f dfO'Sirid  paiMij to  tieptid tnidnd^'liocotdiBg'ttr^Kewica^ 
aftifetfftid,  ahA  BigMd,  '^ Jolia  Siveet^  Ywtov  RobfftBo^,^a«d  iMb5r>iitii^i»i' 
tilftt  tlM^kiitenc^  «tf  «iieh  «MA»efr  trareWsp^ochielf  rmxygoimd  m  ain«Mfari«^  w^7 
oMM  bf '^  hoQtet,  glebe^  aiidtilkBS  Ui^iigiBg/4<)i^  vitaitf  d^nieil  (n  l-Tf  ?/} 
hf  t9ie diyedtkni ^f'tkAthoi BislMp <tf (EaoMT^ivviikdk'tm «^fii^>K9rf tketkrhw^^ 
iMail«fi«,>4ibevie«r,  And'seyct  ve^i7rtofjdieipafiMiv>lirdiV'iAie^4miweri^ 
0lftfti-A;  «iid  he mrimiktkl^lliiitiftiMf plaintiff  dkn^ 
tiflMft  than  fittchas  wd^e  tpeioiiiedinlliDhfoi^saidtiMi^rB^^oogh 
fbrth<tlle  Hidowmentk^f tiie  yntmngtt  <tl>  fbio#f  his  itglit*-'  tfie^fiilith^f  faid^ihiir' 
he  had  been  the  oempier  of  noafce^jf^imiaHdiOt^otab^f^^       aa^MdiynMr^J 
past;  <^t  they* had  b^en  immemorially  ancient  farms;  that  the  fprmer  vicars 
and  the  occupiers  of  the  ancient  farmsj  Ibf  theii*  mutaal  convenience  and  advan- 
tage, had  for  many  years  «iii9e«gfe^fto:acp^iali4  p|f  sotoe  temporary  corn- 
posit  jcpa^  and  <;ertain  yearly  paym^s  x>r  snms  of  money  for  and  iit  tieu  i^t  al^ 
tiihes  and  dues  whatsoever,  except  EsMet  bff^tthgs^  afisihg  ti^ithin;  6r  growing 
dtie  or  payable  for  the  said  smdent  ft«nu*res)^cilveky.;  «m1  that 'bcr^ad^ldfl^^ 
h^  said  fbms,  149*  yorly  fbf  RoskftHe-fiirmi  andl^/.  yeafly^ftstGifagtHMiiifarit 
except  fiasterTofferingsy  for  and  in  lieu  of  aUttieaiMvieafial<Stfh#a«rf4^UM^'4b^'. 
the  Blttn^,  and  whidi  had  beeapaid  and  eottskkefed  to^bepayabloai  Mlelbllaitft^ 
and thaft  if  dbe  plaiiitiflFdid  not  cbtise  any  bnger  to  aecept  ftvosn^fcioi  4afdk  -fimihP 
porary  composition  in  mon^,  he  was  only  entitled  to  the  tidies  In*  ioMI  ^^ikfH 
fir^t^f  orchards  plucked  m*  shaken  down,  of  com,  i^eaaev  br^besMiiyfeit-atoaldf 
girow  iti  gaMens,  of  lambs,  weoU  fig^t  igeese,  and  noney^produ^KdtwiMii'the^ 
said  two  several  ancient  farms  and  tenements;  for  thAt  fov  al^lkller^(MlrWt 
tithetf  atfeittgin  tbe«aid  two  farms,  he \md  only  alright  to i»uch  imfdmt$^  as-fte- 
fore  imisted  npen^    He  adtnftied,  that  be  had  not  paid  theVieatM'tlllKs^'tor 
kind,  nor  the  said  modnse^from  the  eS7tkoft8epCenfiber,  l(f6B>i  biithe«aid*tliati 
be  *tna  teady  and  willii^,  and 'did  thereby  ofUnr  to  poy^lihe  plailitHf  bis^ti£kea,>*> 
aocovdingto  diat  coscam,  whidi,  ial69d,  *was>fotD^' and  declared^  lb  barEihiP 
aildent •Custom  of  pajring  tithes  in  the  ptetridii     He*ilwiher said,  thatihe'did^ 
notl^now  that  the  pliainwF,*oy  any'of  luapredeoissofsy'hiidjit^anytiilie  veoei^ed^ 
the  tithed  of  grist^MillS)  excepting  stith  m&dthe4*M  ¥vere"tn#tiliolied  inthef^Mi^ 
rf«M,  w  some  tettiporary eompoiition  in  Keu of  t^iies'for^be  libd^bekngaiig^tiP    a-  •  r.rq  it  .< 
the ^ist-^naills.  ••■'    '!••/''  ••  -    ..•  •    i.  •  .  '\-/\ 

^eplafotiff  repKed^  '^ledeftndaittiriftyjoiaeds'  andidiVef^^aJMssed^weriJ) 
exUltfUined'on'^ach^side.  ■    >•  ■*-   -••-'•'     •'"  >  ">  *■••    -    ;'- ^>  ^^fwrj  '^ 

I'The'di^fMlaHt  iHed  his  cress  biU, '  statUg,  tbait  ^rohn'the  SMr  day  o0  fi^^'i      p 
t^bet^,  t7()9,  be  had  oaoapied't^ny  ancteAt  'Arrmy  ^idted'HoikeUy-Hkiifi'  rindri 
Oh)ijgoiilit-fkiini'  in  th^  parMi  'of  Saim  fCe^me^  'tbdt  ^  ceilt^^  iigmwuwrfialt 
casMiMfris  tffereiii,  -i^  c^dupier  of  etery  knoieat  ftm<hdd  'paid  t»'  cke'^mairj'ar ^ 
M4dia^l]itas»r<ddstAev  yelrirly,  ^he^ -stmt  df'twe^peiice  AM-sAI'theigaTdeANi^lM^v 
ldii^;klg' iio-ea<fU 'aneiefti  fUfniif<k)lieurt>fff]l'tithl9a»(iR'kkld  eif^sCRA  girdliitt^ 
(itedfpt  ^b^  tkke^  'hnkand'otf' com;  peas^' ' 'koA  beaiii, 'gfmviiig  thevelin) -^ : 'two^»> 
plM^eittf  Mliibe  liggfc  produe^d«ri^^p^'h  of  tfre^aid^iieibiit'fi^iT^ 
titfea^lnikitiM  bf'nK;h^egg8<i*ite  tdtjta bFtHgkt>»^eMe'Yaf  ^eabh'^        bairtanf 
cow;  or  fet  bMloiek'dep«litaii»dYfipcai  badr  etf  ifhe^id  andent  fanns,  tdileu^ofi 
all  Hj^i^tiMferit  tithe  of  suck*  vere*«tyw  aiid  faibidlottk  respectrrelj'}  and  l)y  ^laii^ 
thavibad'lasi)  tkan  f<!rar  comi,  <tN«  sum  <tff  <»ne  ilb^i^  for  each  mitoh  <bo«r  de^i 
paMiteft:tipda>aeh  of  the'ssidaitfciettt  fin^ms.  In  iiea  )af  ^att  idthesiki  kind  Ar* 
th#^tt^k  of  stock' c6ws  re8p(&<^t^)y;  the  «uny  tyf  two-pttiee^ffbr  ^adi^tociFtt 
iMMrtb^  sma;  of  eigfai^jpeiM!^  IBf  eidy  'cidf^  calved  iipo«irea<ih'df  tibetaid' 
anUdft  laHnli;'in<1ieaiorall  titbes-in  idhd'^ijf  sa^  'colts  and'ea}v<^  mpeitififely ; 
tSat'^'Viwtf  ftadr  accepted^  tke  aaid^«?iMJitMf«*  acoorfiaglv;  diat  erery  occn- 
pier'^4^'iff'ahcfeht)'farm;' tbat  bttd'itbo^  d^reecchinr  depiCstured  in  the  parish, 
paMtO'iheTfdarArsumof  one shffifaig at  Michaelmas,  old  atile,  yearly,  or 
"   '  white 
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ivlult  iobb  on  the  fint  iiKf  of  Aagysii  pMftilt,  y#ar^«  m  die  eketkm  ^the 
▼iouTy  in  liea  of  ftU  tUiM  19  kind  for  Ibe  nSk  of  siudi  oowa  MfpediTely;  that 
whito  lole  w«i  nine  4fl^yt'  a^  twnwri  iato  eliee8e»  and  cbe  (*wm  iato  bntter ; 
that  he  aJbo  paid  the  tenth  lamb  yeaned- within  the  4aid  padshf  or  the  asventfa 
in  case  there  should  be  no  oaoie^  and  the  three  kipbs  to  be  aocoonted  for  by 
th^  viear  the  y^ar  foUowing^  and  tiK>^iflnee  for  eaeh  lamb^  incaae  aay'Of  such 
occupiers iofJvidftiwuhin  &  said  paruh.  had  less*  than*  aeiveii  lamba  yeaned 
within,  tbe.  said  parish:  and  alsoi  dietentk  fleece  sbom  within  the  said  paiisfa, 
or  the  seyenth'fleeo»aa  case  theie  shoidd  be  no  mefe,  and  thelbm  add 
fleeces  to  be  accoanted  for  by  the  vicar  the  year  feUowing»  and  two-penca  fiir 
each.fleeee*.  in  esse  any-of  the  oceopien  had  low  tfaaasercA  abrnp  shorn 
within  the  limits  of  the  parish :  and  alsoi  the  tenth  pig  fanowed;  die  tenth 
goose  hatfihed ;  the  tenth  part,  of  the  honey  made;  the  tenth  part  of  the  fruit 
of  the  orplwde  within  tbesaid  parish,  phidced  or  shaken  dowa»  the  same  to 
be  ib^ch^d  a^ay  by*  the  vicar  upon  ni^e^  the  tenth  part  of  att  tha  com, 
pease,  or  beanagMwibg in  the gsrdena  withia  the  said  jjMcish:  and  alao,  for 
EasterrOfferiags»  two-pance  firom  each  person  residing  u  the  parish;  aeveo-. 
peneei  for  a  marriage;  Svo^pence  for  the  chaacfaing  of  womeh ;  five-penoe  for 
theburialofftmiin.or  WQmany.aodthreorpenoefOT  thebarialofaehild.  The 
bill  therefore  prayed,  that  the  moduses  might  be  established.     . 

Tb^  >Ticar  oeiMed  tiieexistence  of «the  aud  moJmes,     . 

The  dafondanti  Paaooe,  said,  that  he  waa  the  wAe  patron  of  the  pariah  of 
Saint  Keveme;  that  the  Bishop  of  Exeter  was  die  ordinary  of.  thepansh- 
chmrohj  thai} he  otghtnot  to  concur  in  establishing  the  moduses;  and  nat  he 
was  an  in&nt  of  the  age  of  twelve  years,  whose  interest  ha  hoped  the  oonrt 
would  .earafiiBy  protect* 

The  Bishop  of  Exeter  admitted,  that  he  was  the  ordinary  of  the  parish 
chuch  of  Samt  Keveme^  and  said,  that  no  application  had  ever  baan^made  to 
him  lo  estaUidi  or  concur  in  establishing  the  several  aioifaMei^  or  preltnded 
moduses^  set  up  by  thedefondaat,  but  that  hie  waa  ready  to  aetinaueh  manner,, 
touching  the  establishment  of  the  same,  aa  the  court  should  direct* 

The  depositions  taken  in  the  oiiginal  cauae  were,  on  the  2drd  of  January^ 
ordered  to  be  read  as  evidence  in  the  cross  cause;  and  upon  hearii^  oounad 
for  all  parties  for  several  days,  and  reading  the  several  depositionsr  an  entiy 
in  ti  book,  intided,  '<  An  Account  of  the  Tithes  due  to  die  Vicar  of  Ssint. 
Kevemew"  dated  die  ^4th  of  Aprils  1682;  a  note  and. terrier  of  the  honset^ 
glebe,  tithes,  &c.  belonging  to  the  vicarage  of  Saint  Keveme,  dated,  in  the 
year  1727,  being  a  record  in  the. registry  of  the. Bishop  ef  Exeter;  dv 
court  ordered  the  cross  bill  to  be  dismissed  with  costs. 

The  court  also  directed  issues,  to  try,  ''  Wiiether  diere  hath  been*  fioas 
time,  whereof  the  memory  of  man  is  not  to  the  contrary!  a  m^dm  or  ^cna*. 
tomary  payment,  modmes  or  cu$tomary  paymentsv.  due  .and  .pa^aUoi  ae .Mi- 
chaelmas in  each  yeart  to  the.  vicars  of  the  aforesaid  panish  of  Slant  Kemriie^ 
for  the  time  being,  from  the  several  ocoupiera  of  the  several  ancient  fianns 
or  tenements  withhi  the  said  parish,  in  lieu  of  tithes  it^  kind  of  the  aevend 
species  of  vicarial,  or  amall .  tithe%  hereiA^afler  mendonedf  li^it  ia  to-  say, 
tw<^-pence  for  all  the  g^ens ;  two«pence.  for  all  the  eggB;^  onef?shiUii^  for 
each  .cow ;  and  eight-pence  for  each  calf^  or  white  sole,  or  .nine  dayaf  miXk 
turned  into  cheese,  and  the  cream  into  butter*  in « lieu  theieof,.at  tiie  elec- 
tion of  the  vicar,  and  to  be  paid  at  the .  vicaragd-hoose^  or  on  die  com* 
munion-table,  on  the  first  day  of  August  yearly;,  for  him  that .  hath .  above 
three  cows,  one  shilling  for  each  cow;  and  eight-pence  for  each  calf^  for  him 
that  hath  less  than  four  cows ;  two*pence  fo£  each  colt; .  eight-penoe  for 
each  fat  bulloeki  sod  eight-pence  for  each  vere  cow,  held  by  or  lieloiiging 
to  the  several  occupiera  of  auch  ancient  farms  within.the  limits.of  the  aaad  ^^'^ 
rish/'  "  And  also  whether,  during  the  time  afofesaidi  there,  hath  not  been 
due  and  payable  to  the  vicars  of  the/saad  parish  of  Saint  Keveme,  for  .die 
time  being,  by  the  several,  oecijqpiers  of  iinds  .within  the  said  .parieb»  the 
tenth  hunb  yeaned  within  die  said  parish,  or  the.aeventk  in  case  thei«.afanll  be 
no.more^  and  the  three  bmbs.  to  be  accounted  for  by  the  vioar  die  jfomt  fel- 

fowim : 


ADITBNDA..  1279 

lowiogf  and  tWo-pence  for  tm^  Iamb  in  caae'isiqr  of  audi  oceiipien  of  lands        177^9. 
within  the  said  parish  bath  less  than  iseveir  lambs  yeaned  witbui  the  said  pa-      williams 
rish,  the  tithe-larab  to  be  paid  at  the  vieacage-house  on  ^  Saint  Mark's  Day :  '* 

aild  also,  tbe  tenth  fleece  shorn  within  the  said  parish,  or  the  a^venth  fleece;  in 
caoe  theie^haU  be  no  more,  add  the  three  odd  fleeces  to  be  accounted  for 
by  the  vicar  the  year'  fUlowing/  and  two-pence  ^or  each  fleece,  in  case  any 
of  ibe  said  accupleM  hath  Itts  tbanMseven  sheep  shorn  within  the  limits  of 
thaiatd  pansh^  thetithe-eaH  t» be  kept  by  the  occupier  eight  weeks,  in  the 
sanK  laamer  aai  his  own  vsarilig-eahres,  but  such  tithe-calf  to  be  kept  only 
five  wsefca  if  the  aaine  be  to-be  1^."  . 

The  defendant -to  b»plaifttfff'at^law ;  the  action  to  be  tried  by  a  special  jury; 
aad.ihe  jud^mttlibertiSr  lo  indorse,  &e. 

Xhetwoe^  wer^  aoeordingly*  triedv  but  the  jurors  did  not  find  one  of  them. 

The  oauae  earner  on,  di«  1  Sdi  Novembert  1779,  for  further  dfarections ;  and 
upon  fatarinf  Coiinael  for  both^pordal ;  and  reading  the  decree  and  posteu ; 
the  Court,  whkh  was  fiSk,  ordered  the  deputy-remembrancer  to  take  an 
account  ofi^the  tidies^ in  kind  demanded  by  the  bill,  and  to  tax  the  plaintifi* 
his  costsi'  both  at  'law  and  inn  equity ;  and  Uiat  so  much  of  the  bill  as  praye<l 
an  acco\iiit  of  the  tith^  which  were  not  admitted  by  the  defendant's  answer 
should  be  dismissed  with  costs.  . 

The  defendants  produced  «ii  ancient  book  kept  in. the  parish  church, 
entitled,  ^  account  of  the  tithes  then  due  according  to  the  antient  custom  of 
the  padsli,  and  signed  by  the  minister  and  twelve  of  die  inhabitants^  and  a 
terrier  of  later<  date^  in  which  the  same  account  was  transcribed,  but  headed 
with  the  words  **  said  to  be  a  pretended  custom." 

The  Court  considered,  that  the  cross  bill  containing  no  prayer  suited  to  the 
evidence  of  the  plaintiff*  in  that  suit,  it  must  be  dismissed  widi  costs ;  for  the 
court  could  not  decree  what  was  not.  prayed.  But  as  to  the  vicar,  if  issues 
were  directed,  an  indorsement  on  the  posiea  would  enablethe  court  to  decree 
him  such  tithe»  or  modu»e9  as  he  should  be  found  entitled  to. 


H.  19  Geo.  8.  1779.    Scacc. 
t}fnes  V.  Ordayno  and  Ofthera.  [4  Wood's  Beer.  84*]  GwiK  1168. 

*npHE  vicar  of  Newark,  in  the  county  of  Nottingham,  claimed  all  tithes,  ex-  A  vfear  eoddiv- 
-■•  cept  of  com,  grain,  hay,  wool,  and  lambs,  arising  in  the  parish ;  and  *lr*f?*"B**r 
atated,  that  the  defendants,  Ordoyno  and  others,  in  the  year  1776,  occupied  J^fchLSch,  ^x- 
divers  orc|iards  and  other  ffrouads  therein,  which  had  been  converted  into  oppt  the  lands 
gardens,  and  had  produced  ul  sorts  of  fruit,  plants,  herbs,  gptden-stuff,  pease,  tekMgingtothe 
beans,  turnips,  potatoes,  onions,  and  carrots;  that  they  had  also  growing  *^'^*??f*" 
thereon  apples,  pears,  dierries,  plums,  and  various  sorts  of  garden-fruit,  as  ^'Sl^iii;.  * 

ii_.*/*  »im-  1  ■         ■««  ■  ,     ,    <n  com,  grain, 

well  atf  pease,  beans,  and  cabbages;  that  they  had  also  grown  thereonlMiers,  hay,  wooliaiid 
aapUngsisInd  tfuicks;  that  they  also  had  divers  milch  cows,  whkh  had  yielded 'lambs),  held  en- 
milk  and  produced  calves;  that  they  also  occupied  pasture,  meadow,  and' •^^'^toaU other 
other  lands  in  die  parish,  and  had  kept  or  agisted  thereon,  horses,  bullocks,  ^^^^  jj'''''' 
oxen,  dry  cows,  and  other  barren  and  impn^table  cattle,  and  particularly  app^nng,  from 
horses  for  the  carrying  of  bricks  and  other  matters  not  relating  tb  husbkndry;  the  evidence, 
that  they  had  also  grown  thereon  great  quantities  of  clover 'Seed ;  that  they  had  ^^^  ^  pension 
had  growing  on  thehr  said  lands  turnips,  which  were  eaten  by  sheep  not  shorn  ^^'''  "HX^ 
within  the  said  parish,  and  by  whidx'numips  they  made  considerable  profit;  ib  iteJf^dthes, 
that  diey  also  had  kept  on  their  said  lands  mares  and  cows,  which  yielded  was  a  pennon  ' 
them  folds,  calves,  and  milk;  the  tithes  of  all  which  they  had  refused  to  pay.  oHginaUygrant- 
The  bill  therefore  prayed  an  account,  except  of  the  tithes  of  eom,  grain,  Ipy,  J*  Sf'cJlrt'of 
wool,  and  lambs,  wad  payment  of  the  single  valiie  Uiereof.  A^igmentations 

'  The  defsBdaat  Ord<wno  said,  that  not  only  the  tithes  of  com,  grain,  hay,  dnringpleasure, 
wool,  and  lambs,  but  all  other  great  and  smaU  tithes  arising  in  the  said  parish,  and  on  a  subse- 
belonged  to  and  were  part  of  the  possessions  of  the  monastery  of  St.  Catherine,  JP^entdcmiae  of 
without  the  walb  of  the  city  of  Lincdn,  at  the  tiitie  of  the  dissolution  thereof  IJ!*  ^^ 
by  Hcary  the  Eighth;    that  in  the  year  1699  or  1600,  Queen  Elisabeth,  charged  on  the 
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1779.  ^Q^  ^i^Q  oonsideratioh  of  two  thonaand  and  twenty-isix  pounds,  six  shillings, 
TYULs  and  eightpence,  or  thereabouts,  paid  into  her  Exchequer  by  H.  Best  and  R. 
™«*  Holland,  gave  and  granted  to  them  (amongst  other  preniises)  for  ever,  all  that 
the  rectory  of  Newark,  with  the  appurtenances,  tbgether  with  a  certain  bam 
there,  and  also  all  the  glebe  lands,  and  tithes  of  com,  grain,  hay,  wool,  and 
lambs,  to  the  said  rectory  of  Newark  belonging,  with  the  appurtenances,  and 
also  all  those  the  smaU  tithes  arising  in  Newark ;  that  by  the  same  grant,  pro- 
vision was  made  for  the  vicar  of  Newark,  in  lieu  of  small  tithes^  by  a  covenant 
therein  contained,  whereby  the  said  Best  and  Holland  did  for  themselves,  &c. 
covenant  to  pay  to  the  vicar  an  annual  stipend  of  ten  pounds ;  that  by 
sundry  conveyances,  the  said  rectory  and  tithes  became  the  property  of  the 
defendant.  Sir  Samuel  Gordon;  that  the  said  salary  had  been  from  time  to 
time,  to  £he  present  time,  regularly  paid  to  the  vicar  for  the  time  being;  and, 
that  for  the  reasons  aforesaid,  all  the  tithes  within  the  said  rectory,  as  well 
great  as  small,  belonged  to  the  defendant,  Gordon,  and  not  to  the  plaintiff. 

I'he  other  defendants,  the  inhabitants  of  the  parish,  and  occupiers  of  lands 
llierein,  put  in  the  like  answer. 

The  defendant,  Gordon,  said,  that  he  was  owner  and  impropriator  of  the 
rectory  of  Newark  aforesaid,  and  of  the  tithes,  both  great  and  small,  arising 
tlierein,  under  a  grant  thereof  from  Queen  Elizabem;  that  each  and  every 
impropriator  thereof,  from  the  time  of  the  said  grant  to  the  present  time,  and 
not  the  vicar,  was  entitled  to  all  tithes  both  great  and  smaU,  arising  therein ; 
but  that  he  could  not  tell  what  titlies  in  particular,  besides  corn,  grain,  hay, 
ivool,  and  lambs,  any  former  impropriator  might  have  taken  thereout,  but  that 
tsince  he  had  been  owner  of  the  rectory,  he  had  besides  the  said  tittres  of  com, 
^rrain,  hay,  wool,  and  lambs,  taken  from  several  persons  a  composition  of  two 
Hliillings  an  acre  in  lieu  of  hay,  graG(8,  and  clover;  but  he  admitted,  that  the 
late  vicar  had,  by  artful  persuasions,  prevailed  on  some  of  the  parishioners  to 
pay  him  the  tithes  of  onions  and  pigs,  or  some  composition  in  lieu  thereof; 
and  insisted  that  it  was  an  impontion  upon  them,  for  that  he  had  no  right 
thereto. 

The  defendants,.  Stmton  and  Howard,  denied  that  the  plaintiff  was  entitled 
to  the  tithes  of  the  several  titheable  masters  demanded  by  his  bill,  and  left 
him  to  establish  his  right  to  the  same,  if  any  he  hacl»  in  such  manner  as  he 
should  be  advised. 

The  defendant,  Stinton,  said,  that  be  was  diancellor  of  the  cathedral  churdi 
of  Lincoln,  and  prebendary  of  the  prebend  of  Stoake  within  the  said  cfaurdi, 
to  which  the  rectory  or  parsonage  of  Stoake  was  appropriate  and  annexed: 
that  the  said  prebend  and  paraqnage^  with  all  the  glebe-lands,  portions,  tithes, 
and  all  other  its  members  and  .appurtenances,  had  from  time  to  time,  by  his 
predecessors,  been  demised  to  several  lessees  for  the  term  of  their  lives,  &c.; 
that  the  defendant,  Howard,  was  lessee  of  the  said  prebead  of  Stoake;  and 
that  he  never  did  claim  or  inaist  upon  any  right  or  title  to  the  tithes  insisted 
on  by  the  bill,  to  take  the  same  by  himself,  or  by  any  person  authoiiaed  in  his 
name,  or  on  his  behalf. 

The  defendant,  Howard,  said,  that  by  deed,  dated  the  16tfa  of  May,  1772, 
from  the  then  chancellor  to  the  said  defendant  and  others,  he  demised  to  them, 
amongst  other  tbings,  the  small  tithes  of  Newark,  with  other  rights,  &c,  as 
stated  in  the  answer. 

The  plaintiff  replied;  the  defendants  rgoined;  and  witnesses  weiae  ex- 
amined on  each  side;  and  upon  hearing  counsel  for  aU  parties  for  several 
days;  and  reading  an  order,  dated  the  Srd  of  February,  1779,  to  prove  cpL- 
hibits,  &c. ;  an  entry  fmm  the  register-book  of  the  Archbishop  of  York,  being 
an  endowment  of  the  vicarage  of  Newark,  dated  the  SOth  of  September,  1428, 
temp.  Kemp.  ;  a  survey  in  ^  26th  year  of  Hen.  8,  from  the  first  fruits  office^ 
"  Decanaius  de  Newcork  Newark,  Vkar; "  a  copy  of  a  Parliamentary  Snrvey 
of  the  impropriate  rectory  of  Newark,  from  the  Lambeth  LiiiTary,  datsed  the 
12th  oiF  August,  1650;  the  several  proofb  in  the  cause;  jeceipfs  rigned  B. 
Wilson,  be^nning  the  17th  of  December,  1725^  and  aidtng  die  24^  ttf  May, 
1731 ;  the  minister's  accounts  of  the  possessions  of  the« priory  of  St.  Catherine, 

rdating 


V. 
ORDOYNO. 


ADDENDA.  1«81 

relating,  to  Newark  upon  Trent  aforesaid,  from  the  ^th  to  the  90th  year        1779. 

of  Hen.  8tli;  a  copy  of  a  grant  from  Queen  Elizabeth,  of  the  rectory  of        ftnes 

Newark  to  H.  Best  and  R.  Holland  in  fee,  dated  tjhe  4th  of  February,  in  the 

42d  year  of  her  reign;  the  minister's  accounts  in  the  S9th  year  of  Queen 

Elizabeth,  intided,    "  Newark ; "    the  minister's  accounts  of  Newark   from 

tlie  8&th  to  the  S7th  of  Hen.  8;   a  certificate  as  to  chantries  and  colleges, 

dated  the  ftd  of  July,  in  the  M  year  of  Edw,  6th,  signed  Robert  Mildmay  and 

Robert  Kelway;  the  reeeiTcr-genoral's  accounts  of  die  county  of  Nottingham, 

fiMn  the  jBnd  to  the  8rd  year  of  Edw.  6 ;  a  particular  for  a  lease  to  the  Countess 

of  Rutland,  dated  the  8th  of  Jidy,  159S,  and  a  warrant  for  such  lease;  the 

minister's  accounts  of  the  Ist  year  of  Edw.  6,  from  the  augmentation  office;  and 

upon  full  debate  of  the  matter ;  the  court  ordered  the  deputy-remembrancer 

to  take  an  account  of  the  tithes  of  the  several  titheable  matters  demanded  by 

tbe  bill,  but  without  eosta ;  and  the  plaintiff  to  pay  to  Dr.  Stinton  and  Howard 

their  coats,  according  to  the  course  of  the  court,    j.^^  ^^^  g^y     |-  ^^^  j       . 

The  vicar  founded  his  claim  upon  an  endowment  in  1428  of  all  tithes  and 
all  profits  of  the  church,  except  thq  lands  belonging  to  the  church  and  the 
tiiikeB  thereof,  and  except  the  tithes  of  com,  grain,  hay,  wool,  and  lambs,  the  vi- 
car paying  a  yearly  pension  of  twenty  marks  to  die  rector.  According  to  the 
evidence,  the  pension  was  paid  in  87  Hen.  8 ;  but  in  1  Edw.  6,  it  had  not  been 
paid  for  twenty  years,  the  profits  of  the  vicarage  not  being  sufficient.  And 
»  8  Edw.  6,  a  pension  of  10/.  was  granted  to  an  assistant  in  the  cure,  out 
of  the  then  suppressed  chantry  lands,  during  the  pkasure  of  the  Court  of 
Augmentations.  And,  afterwards,  a  demise  was  made  by  the  crown  to  the 
Countess  of  Rutland  of  the  rectory,  with  a  covenant  to  indemnify  the  crown 
from  the  10/.  So  that  the  lOj.  gmntied  during  pleasure,  was  afterwards 
charged  on  the  rectory,  and  the  original  pension  became  discharged,  and 
that  of  10/.  became  payable  to  the  vicar. 

£.  19  Geo.  3.  1779.    Scacc. 
Broadley  v.  Broeklebank  and  Others.   [4  Wood's  Deer.  90l] 

GwiL  1169. 

npHE  plaintiff  stated,  tliat  he  had,  for  thirty-six  years  past,  been  entitled  to  ^"  ^''^Ithuf  "^ 
-*•    all  the  tithes  of  com,  grain,  hay,  and  potatoes,  in  kind,  arising  in  Tranby,  jj^  i^ory, 
Anlaby,  and  Walfreton,  in  the  parish  of  Elveley,  or  Kirk  Elly,  in  the  county  was  holdennui 
of  York,  and  the  tithe£^le  places  thereof,  formerly  part  of  tiie  possessions  of  to  be  positive 
the  Priory  of  Haltonprice;  that  the  defendants  Brocklebank  and  Bilton,  in-  proof  of  the  vi- 
habitants  and  occupiers  of  sevend  lands  in  Tranby,  had,  in  1776,  planted  large  ^g^fifgf^m- 
quantities  of  potatoes  in  the  open  fields,  and  dug  them  up  and  carried  them  mencedi  the 
away,  without  settmg  out  the  tithe  thereof.     He  therefore  prayed  an  account  endowment  re- 
and  payment  of  the  same.  '  ^^^S  a  former 

The  defendant,  tlie  vicar,  denied  that  the  plaintiff  was  rightful  hnpropriator  "J^^^^^^" 
or  rector  of  the  parish,  or  that  he  was  entitled  to  the  tithes  demanded  by  the  ^^  ^  reserra- 
bill.     He  said,  that  he  believed  he  had  purchased  some  portion  of  the  great  tion  of  the  right 
tithes  of  the  parisli ;  but  could  not  tell  what  right  he  had  so  purchased;  that  toord^navicar. 
much  the  larger  part  belonged  to  the  co-heiresses  of  R.  Ellerker,  deceased ;  that     ^u^^  ^he 
the  ^id  co-heiresses  were  rectors  and  patrons  of  the  vicarage;  that  the  plain-  tithes  of  pota- 
tiff  was  not  entitled  to  the  thhe  of  potatoes  or  any  othnr  smaJli  tithes  arising  toes,  on  evidence 
in  that  parish;  but  that  he,  as  vicar  thereof,  was  entitled  thereto;,  that  he  had  of  usage  for  all 
been  vicar  of  the  parish  finrty-two  years,  and  was  presented  thereto  by  E.  tj^^-^^thc*^ 
Bxadshaw,  deeeased;  that  he  and  his  predecessors  had  always  received  the  ^cvTcouplcd 
small  tithes  within  the  rectory,  or  a  satisfaction  for  the  same,  and  in  particular  with' an  endow- 
tbe  tithes  of  potatoes;  but  that  he  had  never  seen  the  original  ctidowment  of  m^nt,  affording 
Ae  vicarage,  nor  did  he  know  where  to  find  the  same.  strong  pre- 

/  The  defendants,  BnxkleJbuk  and  Bilton,  alao  denied  that  the  pUuntiff  was  hrw^^'entiUed 
impropriator  or  rector  of  the  perish,  or  that  he  was  entitled  to  the  tithes  of  to  all  small 
fotatoes;  and  said,  tliat  they  had  heard  that  iie  had  purchased  some  portion  tithes. 

of 
4n  ^ 


liSft  TITHE  CASJBS. 

1779.        of  the  titbes,  but  «{hat portion  they  c6ttld  not  s^y;  thfy.adoutted^Uial.they  vr^e 
BsoADLBT      occupicrs-of  lands  in^Tranby ;  and  that  they,  had  planted  potatoes  ia  the  open 
BRocKLEBANK    ^^^^  ^"^  ^4  dug  them  up  and  carried  them  away  afber  setting  out  the  tithes 
V  _^~-    -^_  /  to  the  vicar. 

The  plaintifiT  replied;  the  defendants  rejoined;  and  witnesses  were  ex- 
amined on  both  sides;  .an4  upQn  bearing  counsel  for  all^ parties;  and  upon 
reading  on  bel^alf  of  the  plaintifiTa  book  from  the  registry  of  the  Archbishop 
'  of  York ;  an  endowment,  date4  the  3rd  of  May,  1344,  read  froro.the  a£breaaid 
book,  entitled  "  Ordipgti^  VicaricB  d^  Eivetey; "  another  bd<^  from  the  said 
regi&try  containing  an  entry  of  Nona  Ordmatis  VicaruD  de  Etvetey^  4^tQil 
the  2drd  of  October,  1438;  the  depositions  of  several  witnesses;  aiidi>n'fuU 
debate  had  thereon;  'the  cpurt  ord^eredthe  bill  to  be  dismissed^  but  witlMMil 
costs.     {JVopd^l^ 

In  this  casci  an  e^idowmentt  dated  within  the  .time,  of  legal  memory,  wiat 
holden  Ji)y  ^the  cqurt  not  to  l^  certain  proof  of  the  vicarage  having  jcomniented 
within  legal  memory,  the  endowment  reciting,  that  the  archbishop  had,  by  a 
former  instrument,  made  ap  appropriation  of  the  rectory^  reaerving^  to  himself 
the  ordination  of  a  vicar. 

An  endowment  giving  to  the  vicar  several  species  of  small  tithes,  nowMa^ 
tiifif  among,  which  were  decimce  guadrageiimaietf  and  containing  a  reaervadoo 
to  the  monastery  of  two  speciei^  of  tithes  not  before  enumerated,  and  which 
need  not  therefore  have  been  reserved,  unless  they  would  have  passed  under 
the  words  dectmce  quadrage^maUif  was  held,  .together  with  constant  percep- 
tion of  smidl  tithes,  to  give  the  vicar  a, right  to  the  tithte  of  potatoes.   . 

T.  19  Geo.  8.  1779.  Scacc. 
Jeremy  v.  Strangeways.  [4  Wood's  Deer,  587.2  Owil.  1 173. 

When  a  vicar  HpHE  bill  was  brought  for  the  tithes  of  the  parish  of  Murlinch,  in  Somerset- 
had  been  in  the  X  g]jijg .  ^^d  upon  reading,  for  the  plaintiff,  several  depositions  of  witnesses ; 
perception  of  all  *  decree,  dated  the  6th  of  May,  Easter  I'erm,  in  the  31st  year  of  Charles  the 
small  tithes,  ex-  Second,  in^a  cause  Bell  v.  Mellier;  and  on  reading,  for  the  detendant,  two  de- 
ceptseed-doTer,  cfeesof  the  1 1th  of  November,  1678,  and  the  24th  of  February,  1678,  and  a 
frJlJSV"*^^*  grant,  in  the  5th  year  of  James  the  1st,  of  the  rectory  of -Murlmch,  inthetoun^ 
dwiice  to  have  'y  ®^  Somerset ;  the  ,court  declared  the  plaintiff,  as  vicar,  to  be  entitled  to  the 
b^npaid  to  the  tithes  demanded  by  the  bill;  and  decreed  an  account  thereof  from  the  time  of  ' 
rector  under  an  fih'qg  the  bill,  but  without  costs,  to  this  time.  [^Wood,^ 
moneousnotion  'j^g  evidence  established  the  immemorial  receipt  by  the  vicar  of  all  small 
ioweVthenaturc  ^**^^^>  except  seed^lover,  which  had  been  paid  to  the  impropriator  under  an 
'  of  the  grass;  the  erroneous  notion,  that  the  seed  followed  the  nature  of  the  grass ;  and  the  Court, 
court  held  the     therefore,  decreed  an  account  without  an  issue :  but,  from  a  long  acquiescence 

^car  ei^tided  to  on  the  part  of  the  vicar,  without  costs. 

that  tithe.  *  ' 

T.  19  Geo.  a  1779.  Scacc.  .  , 

Jlo&MMM  and  Otbm  v.  Barroby  aad  Otbei«.  [4  Wvod's  Deer.  100.3 

Gwil.1178. 

■ 

The  Court  wUi  fW^HE  bill  Stated,  that  the  plaintiff  Robinson  had  been,  foir  several  years  past, 
notestablishcus-  J.  seised  in.  fee  of  one  undivided  moiety  of  die  tithes  of  corii,  hay,  find 
Sl'.^  P'T'.  y^-rfy  o^e;^  the  townAi?  *>;  DbWorth.  i«  the  p,^h  of  ToD^iffe, 
atUw,  unless an>  »  the  county  of  York;  that  the  plaintife  Ramsforth  and  Groves  had,  for  se- 
issue  is  waived,   vei^d  years  past,  rented  the  same  of  him;  that,  the*  plaintiff  Gu^iel  had  be^ 

£ot  sevend  years  pasl^  seised  in  he  of  one  undivided  fourth  pact  of  ^e  said 
tithes;  that  the  phiii^tiff  John  Motley  then  rented  the  sarnie;  that  tbct  pVm^ 
Williain  Morley  was  seised  in  fee  of  the  remiming  undivided  foimh  par^  of 
the  said  tithes;  and  that  the  said  J..  Morley  rented  theaame;,;that  the  plain- 
ti%,  or  their  tenants,  wete  entitled  to  have  such  tidies,  set  oiit  hi  .die  pro- 
portions aforesaid  in  kind,  according  to  the  following  customs  of  the  town- 

^  .Bhip; 


Addenda, 

sbip ;  [the  bill  then  set  fbrdi  five  several  customs].  That  the  defendants  had 
respectivelyyironi  the  beginnhig  of  the  year  1777,  occupied  severid  farms  in 
die  township;  that  they  had  had  thereon  hay-grass;  clover-grass,  and  other 
grass,  which  they  had  made  into  hay;  that  they  Jiad  also  had  several 
quantities  of  com,  wheat,  oats,  barley,  pease,  and  beans ;  tha("lhe  fAatntifft  were 
entitled  to  have  had  the  same  made  into  corn-shocks  and  hay-cocks,  and  the 
tithe  thereof  set  out  according  to  the  said  customs;  that  they 'had  givrti- proper 
notice  to  thii^  defendants  so  to  do,  but  that,  they  had  refiised  to  set  out  the  same 
accordingly,  or  to  make  them  any  recompence  for  the  same.  The  bill  therefore 
prayed,  that  the  said  customs  might  be  established,  the  defendants  be  decreed  to 
account  for  the  tithes  as  aforesaid  in  the  year  1777,  and  pay  to  John  Morley, 
Rainsfortb,  and  Groves,  what  should  be  due  diereon. 

The  defendants  admitted,  that  Sir  N.  Robinson,  T.  Gumdl,  arid  William 
Morley,  were  the  proprietors  of  the  tiAes  of  com  and  hay  in  the  township  of 
Dishforth,  in  the  proportions  stated  in  the  bill;  that  the  other  plaintiffs  rented 
the  said  tithes  of  them;  that  in  the  year  1777  they  were  entitled '^tq  the  said 
Uthes'in  kind;  but  they  denied  the  customs  as  stated,  and  insisted,  that,  on  the 
contrary,  the  tithes  ought  to  be  rendered  in  the  nnnner  therein  stated. 

Theplaintiffirreplikl;  the  defendants  rejoined ;  and  witnesses  were  examined 
on  both  sides;. and  upon  hearing  counsel  on  both  sides,  and  reading  several 
depositions;  and  on  full  deliberation  had ;-— The  court  ordered  issues  to  try 
the  five  customs  as  set  forth  in  the  biD.  But  on  the  2nd  of  March,  1780^ 
the  defendants  agreed  to  admit  a  verdict  for  llie  plaintiff  on. all  the  issues, 
confessing  all  the  customs,  and  that'  such  verdict  should  be  confirmed  by  the 
Court.  The  issues  therefore  were  brought  on  to  be  tried  by  a  special  jury; 
and  the  jurorsi  upon  their  oath,  found  £e  sisune  according  to  the  agreement. 

[  Wood*'] 

The  court  observed,  that  customs  were  never  established  without  a  trial, 
whefe  the  defendant  denied  the  custom,  and  would  not  waive  an  issue. 


T.  19  Geo.  &  1779.  Scacc. 
Evan$  apd  Others  v.  Green.  [4  Wood's  Deer.  119.]  GwH,  1190. 

THE  bill  stated^  that  the  vicar  of  Fulham,  in  the  county  of  Middleaex,  waa 
entitled  to.  the  small  titlies  of  the  parish;  that  by  indenture  of  lease  dated 
the  10th  of  October,  1776,  G.  Jepson,  the  then  vicar,  demised  to  the  pjaintiifi 
(Evans  and  Shaddock)  all  the  small  tithes  arising  therein,  and  in  the  kunlet  of 
Hammersmith,  from  the  29th  of  Sqptenaber  preceding,  fpr  three  yesiis;  tliat 
they,  by  virtue  thereof,  being  possessed  of  the  said  tithes,  did,  by  agreement 
dated  the  14th  of  October,  1776,  agree,  that  T.  Groves^ since  deceasedyShQijid 
bold  the  tithes  arbing  upon  several  pieces  of  garden-ground,  containii^  eleven 
acres  and  a  hti£,  then  in  the  occupation  of  the  defendant,  for  qne  year  fron) 
the  29th  of  September  preceding;  that  by  virtue  of  the  said  agreement,  Tho- 
mas Groves  became  entitled  to  receive  the  said  tithes  arising  thereon;  that 
the  defendant,  during  one  year  afterwards,  held  the  said  garden-ground,  and 
had  thereon,  during  3iat  time,  plants^  shrubs,  rpots,*herbs,  fruits,  flowers,  ap- 
ples, pear^,  pluintw,^  cherries,  peaebes,  apricots,  gooseberries,  currants,  raspber- 
ries, strawberries,  pease,  beans,  pu]p^,  potatoes,  turnips,  cabbages,  savoys,  bro- 
coli,  lettuce,  onions,  parsley,  melons,  cucumbers,  asparagus,  and  other  garden 
stuff;  the  tithes  of  all  which,  had  they  been  duly  paid  to  him,  would  have  been 
worth.  20/,.;  tfiSit  T.  Groves  died  intestate ;  and  that  soon  afterwards,  the  plain- 
tiff, (Anne  Groves)  his  widow,  administered.  The  bill,  therefore,  prayed  an 
account  and  payitient. 
.  The  defendant  admitted,  that  tlie  vicar  was  entitled  to  the  small  tithes ;  that 
Evans  and  Shaddock  were,  from  the  month  of  October,  1776,  farmers  thereof 
uiider  G.  Jbpson;  thit  they,  about  the  time  in  the  bill  mentioned,  had  agreed, 
that  T.'Gtqve^,  det:eased,^'  idiould  hold  the  small  tithes  arising  from  the  said 
gar&en^obnd;  that  from  the  29tb  of  September,  1777,  and  ever  since,  he, 
the  defendant,  had  occupfedthe  same,  and  had  had  thereon  the  matters  men. 
tioned  in  the  bill;  that  fotir  acres  thereof  had  been  used  either  for  grass  or  for 

growing 


The  evidence, 
whether  tithes  of 
fmitwere  fairly 
or  nnfiiirly  act* 
out,  being  ex- 
tremely contra- 
dictory, the 
court  directed 
.an  issue,  and 
considering  that 
aome  difficulty 
might  arise  if 
the  issue  extend- 
ed OTer  a  long 
period  of  time* 
limited  it  to  the 
setting  out  of 
the  tithes  during 
two  months. 


OBBEN. 
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■ 

1 779,  •  groWing  bsang  and  pease,  the  ttthei  of  which  he  had  paid  to  the  impn^priator, 
ETANs  ^f  ^  parish;  and  he  said,  that  for  fourteen  years  before  Michaeliiuis,  1777, 
he  had  paid  no  more  than  30s*  a-year  as  a  composition  for  the  small  tithes  of 
the  said  garden-groand,  and  that  he  had  paid  the  same  for  one  year  to  the 
plaintiff  Evans;  but  that  after  the  2.9th  of  September,  1776,  he  had  refused  to 
accept  the  same;  and  that  he,  the  defendant,  not  being  abk  to  settle  any  com- 
position with  them,' was  resolved  that  they  should  take  their  tithes  in  kind; 
that  accordingly,  about  the  29th  of  September,  1776,  he  caused  a  notice  in 
writing  ie  be  delivered  to  them  signifying  audi  his  resolution^  and  that  he  set 
out  a  full  tenth  part  of  all  the  titheable  matters  and  thiqgs  which  bad  arisen  on 
his  said  garden-ground;  which  tithes  the  said  T«  Groves  took  during  his  life^ 
and  his  wife  after  his  death,  as  long  as  they  thoug)it  proper* 

The  plaintifis  replied ;  tbe  defendant  rejoined ;  and  witnesses  were  examined 
OR  both  sides;  and  upon  hearing  counsel  on  both  sides;  and  reading  the 
proofs;  and  on  debate  of  the  matter; — ^the  court  ordered  the  bill  to  be  re- 
tained for  a  year,  but  without  prejudice  to  any  demand  the  plaintifis  might 
have  in  future  against  the  defendant  for  an  account  of  the  tithes  in  question; 
and  that  in  the  mean  time  the  said  piaintifis  should  b^  at  liberty  to  bring  their 
action  against  the  defendant  upon  the  statute,  for  not  setting  out  his  tithes 
according  to  law. 

The  like  proceedings  were  had  in  the  case  of  Evans  v.  WUmorCj  the  under 
lessee,  instead  of  Anne  Groves,  for 'the  tithes  of  the  year  1777. 

The^  said  Anne  Groves  and  William  Wilmore  accordingly  brought  thai 
action'on^the  plea  side  of  this  court  against  the  defendant  on  the  statute.  And 
the  oauses  came  on  to  be  tried  before  the  Lord  Chief  Baron  Skynvsb, 
when  all  matters  in  difference  were^  by  oonsent,  referred  to  the  award  of 
Michael  Impey,  Esq.  who  was  also  to  settle  what  should  be  paid  in  future  by  the 
defendant  as  a  composition  for  the  said  tithes ;  and  on  the  1 2th  day  of  September, 
1780,  the  said  M.  Impey  made  his  award  in  favour  of  the  defendant,  with  costs 
of  suit;  and  eertified,  that  he  had  setded,  that  the  sum  of  3/.  lis,  was  a  fair  and 
adequate  composition  to  be  paid  by  the  defendant  for  the  said  tithes*  [^fFoodJ] 

The  plaintiff  proved,  by  seventeen  witnesses,  that  the  defendant,  a  gardener, 
had  not  set  out  his  tithes  &irly,  but  had  thrown  out  tl^e  refuae  of  his  garden: 
whilst  some  general  evidence  was  given  by  the  defendant's  servants,  Uiat  the 
tithes  were  &irly  set  out  when  the  fruits  were  gathered.  The  court  consi- 
dered, that,  from  the  contradictory  evidence,  an  issue  must  be  directed;  and, 
to  prevent  any  difficulty  which  might  arise  firom  the  time  during  whidi  the 
titlies  were  set  out  being  indefinite,  limited  the  issue  to  the  setting  out  of  the 
tithes  during  two  months. 

T.  19  Geo.  a  1779.   Scacc. 
Calmell  v.  Giffard  and  Others.  U  Wood'a  Deer.  94.]  S.  C.  by  the 

name  o(  Cabnell  Y.Sheratt.  Gwil.  1171. 

leZ^t^L-  T^E  ^^^  »ta*ed,  that  by  virtue  of  one  or  more  lease  or  leases  duly  cxe- 
propriator  filed  ^^  ^7  ^lie  dean  of  the  cathedral  of  Litchfield,  and  prebendaiy  of  the  pre- 

hk  bOl  againBt  btod  of  Brewood,  founded  in  the  said  cathedral,  the  plaintiflr,  for  many  years 
the  occupi-  pa«,  had  been  and  then  was  entitled  for  his  life,  to  all  the  said  prebend  and 
^*Siwng'to  P^*^^^®  of  Brewood,  with  the  appurtenances,  and  to  all  manner  of  tithes, 
be  entitled  to  o^^ations,  and  obventions  whatsoever,  being  part  of  the  said  prebend  ot 
tithes,  as  well  parsonage  arising  in  the  said  parish  of  Brewood,  except  the  tithes  of  com  and 
great  as  small;  hay  within  the  township  of  Chiilington,  and  such  tithes  as  arose  upon  tfie  de- 
denJ^hf  ^^"  ™®*'^®  ^^^®  ^^  ^^^°  ^*"^'  ®^  Bentley,  in  Chiilington;  that  the  defendants 
ed/thatno^t  ^^^  respectively  occupied  land  in  Brewood,  and  had  [the  several  titheable  mat- 
tithes  were  due,  ^^rs  therein  stated,]  all  which  they  had  taken  away  respectively  (besides  com), 
and  that  there  and  had  refosed  to  pay  the  tithes  thereof.  The  biU  then  charged  that  the  de- 
foSJidrtioTL     ^®"^*"*  Muchall  (the  vicar)  was  not  entitled  to  any  of  the  said  tithes,  nor  to 

his  claim  to  the  ^^J 

small  tithes,  and  that  he  l^id  full  knowledge  of  his  want  of  tide,  the  evidence  being  wilbm  his  ruach,  iha  Court  d«- 
nussed  the  bill  with  costs. 
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any  small  tithes  arising  upon  the  lands  occupied  by  the  other  defendants,  1770. 
for  that  the  vicarage  of  Brewood  was  not  endowed  with  any  of  the  said  tithe:'  calm  ell 
able  matters,  nor  had  the  vicar  ever  received  the  same,  but  that  they  had  been 
constantly  paid  to  the  dean  and  prebemdary  aforesaid,  or  to  ^ir  lessee.  The 
bill  also  charged,  that  there  was  no  modus  in  Heu  of  the  tithes  of  hay ;  and  that 
the  tithes  of  corn;  grain,  and  hay,  avisibg  upon  (he  de£ejtdaoi*s  lanclsi  wpre  pay- 
able in  kind  to  the  said  dean  and  prebendary,  or  their  lessee.  The  bill  there  • 
fore  prayed,  that  the  plaintifiTs  right,  under  the  said  lease,  or  leases,  might  be 
est^bli^ed  against  Muchall  as  vicar  of  the  parish;  and  that  the  other  defend- 
ants,  the  occupiers,  and  others  might  be  compelled  to  account  for  the  single 
vs^e  of  the  tithes  they  had  not  paid,  and  to  pay  the  same* 

The  defendants  (the  occuiHers)  a^onitted,  that  the  pbintiff  was  beneficially 
entitled  to  the  pi^bend  and  parsonage  of  Brewood,  and  all  such  tithes,  ob- 
lations, and  obventions,  as  were  parcel  of  the  said  parsonage;  but  they  de- 
nied that  he  was  entided  to  all  and  aU  manner  of  tithes  arising  in  the  said  pa- 
rish ;  for  that  by  an  ancient  endowment  and  survey  of  the  said  prebend  and 
parsonage,  taken  in  or  about  the  year  1649,  it  was  found  that  the  vicar  was  en- 
titled to  all  or  the  greater  part  of  the  small  tithes  arising  therein,  and  had  re- 
ceived a  pecuniary  composition  or  other  satia&ction  for  the  said  tithes,  which 
Was  the  reason  that  the  same  had  never  been  paid  to  him  in  kind< 

The  several  defendants,  the  occupiers,  then  stated  the  lands  respectively 
occupied  by  them,  and  the  titheable  matters  had  thereon,  and  stated  certain 
yearly  sums  paid  by  them  respectively  to  the  vicar  in  lieu  of  the  same  and  all 
other  small  tithes. 

The  defendant  Muchall  (the  vicar)  said,  that  the  dean  of  the  cathedral  church 
of  Litchfi^d  was  also  prebendary  of  the  prebend  of  Brewood,  founded  in  the 
cathedral  church,  and  annexed  to  the  said  deanery ;  that  he  was,  in  right  there- 
of, entitled  C6  a  house  called  Dean's  Hall,  and  certain  demesne  lands,  and  farms, 
and  the  great  tithes  of  the  parish  of  Brewood;  that  the  plaintiff,  by  lease,  dat- 
ed the  17th,  of  February^  1770,  became  entitled,  not  only  to  the  house  and  the 
demesne  lands,  but  to  all  such  tithes  and  profits  as  the  dean  had  a  power  to  de- 
mise ;  that  the  dean  was  only  entitled  to  the  tithes  of  com,  grain,  hay,  wool, 
and  lambs;  and  that  the  vicars  of  ihe  scud  pari^  were  entitled  to  all  the  small 
tithes  therein,  or  to  some  composition  for  the  same.  He  then  stated,  thac 
amongst  the  records  of  ihe  Dean  of  Litchfield,  there  was  an  ancient  book  which 
contained  an  entry  of  the  endowment  of  the  vicarage,  dated  in  the  month  oi 
April,  15^75,  which  he  set  forth  in  has  answer;  that  neither  the  present  nor  any 
former  Dean  of  Litchfield,  nor  any  of  his  or  their  tenants  had  ever,  since  ttu> 
said  endowment,  claimed  or  enjoyed  any  of  the  small  tithes  or  other  profits 
claimed  by  the  plaintiff;  that  the  said  dean  had  presented  him  to  the  vicarage 
in  1 768 ;  that  firom  that  time  he  had  been  contented  with  the  usual  income, 
though  the  whole  certain "  income  for  small  tithes,  exclusive  of  surplus  fccb* 
had  amounted'  yearly  only  to  about  Q5Ly  that  in  an  ancient  survey  made  cV 
the  said  parish  hi  1649,'  and  then  remaining  in  the  registry  of  the  Dean  o\ 
Litchfield,  there  was  the  following  entry : — ^*  There  is  a  Ihtle  vicarage-how  so 
in  Brewood,  with  a  email  baok-side ;  there  is  no  glebe  land  belongbg  to  the  vi 
carafe,  except  the  church-yard;  the  vicar  hath  the  small  tithes  and  Easter-bool., 
which  is  worth,  commmibus  armis,  20/."  He  said,  that  his  predecessor  had  sel- 
dom collected  the  small  tithes  in  kind,  but  had  accepted  money  in  lieu  thereof, 
and  that  he  had  received  such  sums  as  were  mentioned  in  the  bill,  until  the  com- 
mencement of  this  suit,  sipce  which  the  usual  payments  for  small  tithes  had  been 
withheld  from  him;  but  he  admitted,  that  the  plaintiff  had  taken  the  tithes  of 
wool  and  lambs.  He  further  said,  that  the  books  of  accounts  of  former  vicars 
confirmed:  his  right  to  the  small  tithes  then  claimed  by  the  plaintiff,  although  the 
title  of  sod)  accounts  might  be  **  Easter  dues;"  and  that  he  had  not  discovered 
any  other  written  evidence  in  supi>ort  of  his  right  to  the  tithes  in  question. 

The  plaintiff  replied  to  the  answers  of  the  defendants  Sherratt,  Boodle,  Tom- 
kinson,   and  Muchall;    and  they  rejoined;    and  witnesses  were  examined, 
as  well  on  the  .part  of  the  plaintiff,  as  on  the  part  of  the  defendants  Sherratt 
H^id  Muchall ;  and,  upon  hearing  counsel  for  all  parties ;  and  reading  tlie  evi- 
dence 
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dence  on  behalf  of  th^  de&odant  M^chaU»  ?iz.,tbe  deposiliioiiB  aiB&fenA  wit- 
nesses; a  paper  from  the  registry  of  the  dean  and  chapter  of  LitchfieU,  i/iti-. 
tied  **  A  Survey  of  the  Preoend,  Parsonage;^  BxAi/hxkor  of  Bxewood»  in  the. 
county  of  Stafford,  taken  the  12th  day  of  Marcb»  1649; "  entries,,  vi^^  "  the 
tithes  sheaf,  and  hay,  wool,  and  lamb  arising  in  the  said  parish  of  Brewoqd;  ** 
another  en^,  "  there  is  a  little  vicarage-house  but  no  glebey  es^ciept  the  church- 
yard;  die  vicar  has  the  small  tithes;  ,an  Easter-book.  Worth  20l.  per  osifitim; 
vicar  Dawman  hath  Chillingfon,  and  the  whole  ;rent  of  Brewood.  for  augmen* 
tation;^  a  repeipt,  dated  the  3d  of  January,  1667,  from  Rowland  Cooke,  for 
'2s,  Sd.,  ft>r  herbage  due  tolSlr,  Emery,  vicar  of  Brewpodr.for  land  late  Than- 
ton's;  several  d^ositions  taken  oi)  thjs  behalf  of  the  other. defendants;  a  re- 
ceipt, sigtred  **  Thomas  Careless,^'  for  21L,  for  a  y^a^*s  tithe  due  to  Peter 
Caimell,  dated  the  26th  of  December,  1772;  and  on  full  consideratioii  had 
thereon;  the  court  ordered  th^  bUi.  1^  be  dismis§i^  as  against  H.Sherratt, 
T.  Boodle,  and  T.  Muchal,,  with  costs;  ,^d  declared,  that  the  around  of  dis- 
missing the  bil}  as  against  Sherratt  was,  that  the  tithes  of  the  said  dc^t^ncUuit's 
lands  were  in  lease  from  the  plaintiff  to  the  said  defendant,  at  the  time  of  filing 
the  plaintiff's  bill.  The  court  further  ordered  the  bill  to  be  dismissed,  as 
against  Richard  Tomkinsoi^,  except  as  to  tithe-hay,  with  costs. 

The  court  further  ordered  the  deputy-remembrancer  to  take  ^  account 
(but  at  the  plaintifiTs  peril  of  costs)  of  what  was  d|ie  from  Tomkinson  foe  tfae 
tiUie-hay  which  had  been  subtracted  upon  his  ^d  &rm  and  landa  within  the 
said  parish  of  Brewood;  subsequent  costs  and  furtjier  directions  to  be  re- 
served till  afler  the  report.  [^fVoodJ]  .  . 
^  In  this  case,  the  vicar  proved  that  the  several  money-pay menfai  made  to  hifn 
were  reputed  to  be  a  composition  for  all  small  tithes,  except. wool  and  lamb, 
hemp  and  tfax;  and  that  he  had  also  received  distinct  payments  for  the  two 
latter  articles.  The  plaintiff  was  desirous  to  try  the  right  at  law.  But  the  court 
Held  that  all  thb  evidence  being  within  the  plaintiff's  reach,  his  fjemand  had  been 
made  without  the  slightest  foundation,  and  therefore  he  ought  to  pay  the  costs. 
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Ranknes  of  a 
modut  is  a  ques- 
tion of  fiict  and 
not  of  law. 

It  appearing, 
ftom  an  indorse- 
ment «n  the 
fwrHeo,  that  the 
judge  who  txted 
an  iatne,  eooM* 
dered  the  infer<p 
ence  to  be  one 
of  law  and  not  of 
lact{  andtfaaihe, 
therefore,  ooidd 
not  have  di- 
rected the  jwy, 
that  it  was  tlieir 
province  to  draw 
the  conclusion  of 
fact-,  a  new  trial 
wafigranted. 
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Twells  and  Another  v.  Welby.  [4  Wood**  Deer.  138.]  Gwil.  1192. 

nPHE  bill  stated,  that  the  plaintiff  Twells  w^s,  in  May,  1762,  duly  institu- 
-^  ted  and  mdncted  into  the  mediety  of  the  rectory  of  Sedgbrook,  in  the 
countv  of  Lincoln,  and  was  also,  at  the  same  time,  duly  instituted  and  inducted 
into  the  other  mediety  of  the  said  rectory,  with  the  chapelry  of  East  AUington, 
to  the  said  medieties  or  one  of  them  annexed;  that  he  had  ever  since  been  the 
rector  th^eof;  that  the  plamtiff,  Bacon,  was,  in  January,  1768,  duly  instituted 
into  the  rectory  and  pamh  church  of  West  AlSngton;  that  he  had  pver  since 
been  the  rector  thereof;  that  the  lordshup  or  township  of  Allington  lay  ia  the 
said  two  parishes  of  £aat  Allington  and  West  AJUiingtoA;  that  the  lands  thereof 
consisted  of  1 800  acres,  about  1000  acres  of  which  wace  open  cojo^-fields; 
that  the  remainder  had  been  more  than  one  hundxed  years  ago  indosed*  Aod 
were  caUed  the  Old  Inclosures;  that  the  said  two  parish^  adjoined  together; 
that  the  Old  Indoi^res  lay  therein,  vus.  part  thereof  in  the  said  viedietiea  of 
Best  Allington,  aiid  the  other  part  thereof  in  the  parish  of  West  AlUngton; 
tliat  the  boundaries  bf  each  parisl)  had  never  been  perambulated  in  the  me- 
mory of  man  \  and  that  it  was  impossiible  to  know  how  many,  acres  of  the  said 
Old  Indostfres  lay  in  each  parish;  bvit  that  it  had  been,  time  out  of  mind,  or 
at  lea^t  ever  since  the  making  the  said  inclosures,  apprehended  that  the  half 
thereof  lay  in  West  Allington,  and  the  other  half  in  Kast  AlUngtoa;  that  for 
that  reason  tfie  occupiers  of  I^d. lying,  within  the  Old  Inclosures  bad  com- 
pounded with  t^  rectors  of  each  parish  for  the  tithes  ip'is^ifg  therein,  and  had 
paid  one  moiety  to  the  rector  of  West.  Allington,. and  tbj9  oUier  moi^  to  die 
rectof,  bf  Sedgfirook,  with  the  chapel  bf  .East  AUi^^gton  i^xed;  >tibat  the 
plaintiff  Twells  an!d  his  predecessors  had  been  entitled  to  receive  .the  tithes  t>f 
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eorn,  grain,  ha^y  miht,  wool,  latnW,  uid  alt  other  titbeaUe  matters,  both  great 
and  small,  yearfy  atiding  within  or  upon  suoh  part  of  tlie  oldinclpsiirei  as  lay 
witbin  the  said  ihe^eties  and  cblEipelTy,  "op^sothe  adequate  satisfaction  for  the 
same,  and  particul^ly  the  tithes  in  kind  olP 'all  corn;  grain;  and  hay  ^owiw 
within  such  i^art  of  mei  Old  Indosures  as  lay  within  the  said  imedieties  ana 
chapUfy,  and  for  the  agistment  of  baiten  and  unprofitable  cittle,  and  of 
cattle  taken  in  to  agist  for  hire,  and  of  milk,  wool,  icalves  and  lambs  had 
from  cows  and  shee|»  kept  within  or  upon  such  part  of  the  Old  Inclosnres  as 
lay  Tnthih  the  said  medieties  and  chapelry;   that  l}ie  plaintiff,  BaBo%  as 
rector  of  West  ABington,  had  been  entitled  to  receive  the  13(e  tithes  in 
kind  arising  within  such  part  of  the  Old  Indosures^  as  lay  witlun  West 
Allington.     The  bill  then  charged,  that  the  several  defendants  then^  and 
for  several  .years  past,  had  respectively  occupied  l^nd  in  the  Old  lado* 
sufes,'  part  of  which,  Irom   Michaelmas,  1775,  to  Michltebpaas,  177($»  i^as 
aiuble^  and  part  pastiure  or  grass-ldnds,  and  had  thereon  com  aodg^ajn,  and 
bad  also  fed  and  depastured  cows  arid  sheep,  from  which  they  had. milk,  wools 
calves,  and  lambs;  that  they  also,  during  die  said  time,  bad  kepi,  fed,  and.der 
pastured  barren  and  ui^rofit^bte  cattle  of  tbeir  own,  and  bad  takeft  in  otEers 
to  agist  for  hire ;  that  the  grass  on  the  grass-lands  had  been  made  intp  hay ;  libat 
they  had  also  several  other  titheable  matters  from  their  said  landsi  in  the, Old* 
Inclosures,  the  dthes  of  all  which  thev  ought  to  have  set  (Mit  in  equal  moieties, 
but  that  they  had  refbsed  so  to  do;  that  the  plaintiff  had  trequentjy  applied  to 
diem  to  account  ibr  the  same,  which  they  had  refused  to  do^  under  several 
pretences  ofmoduses,  &c.,  but  the  plaintiff  insisted,  tha(  such  payment  of  It. 
tfn  acre  iniieu  of  all  tithes  arising  upon  such  lands  was  not  to  be  considered  as 
2iinoduSf  but  only  as  a  temporary  composition,  and  also  that  they  had  never  ac- 
cef»ted  of  any  such  composition  when  the  same  were  used  as  arable  lands,  but 
had  taken  the  tithes  of  com  and  grain  in  kind,  or  some  composition  for  the* 
same,  at  the  rate  of  4«.  an  acre,  or  some  such  rate  above  1s»  an  acre  for  such 
arable  lands.     The  bill  also  charged  that' no  real  compositions  were  ever 
made,  and  that  the  payment  of  tithes  in  kind  to  the  rector»  of  the  said' 
parishes  in  equal  moieties  for  com,  grain,    hay,  milk,  wool,  calves,  and 
laml)s,<  and  for  the  agistment  of  barren  and  unprofitable  cattle  upon  the  Old 
Itidosures,  was,  together  with  the  payment  of  aH-  other  tithea  in  kind  arising 
upon  such  lands,  established  by  a  decree  made  in  this  court  in  I7dlj  iff  n 
cause  wherein  J.  Cooper,  derk,  the  rector  of  the  parish  of  East  AUington,  was 
plaintifi^  and  T.  Williamson,  then  occupier  of  certain  lands  within  the  Old 
Inclosures,  was  defbidant.    The  bill  further  charged,  that  the  plaintiffi,  about 
Michaelmas,  1 775,  had  given  public  notice  within  the  said  parishes  respectively^ 
that  they  should'  take  all  the  tithes  arising  within  the  Old  Indosures,  in  the 
then  ensuing  year  in  kind;  and  prayed,  that  the  defendants  might  be  decsEeed 
to  account  for  the  tithes  on  the  Old  Inclosures  during  the  time  aforesaid,  and 
pay  to  them  the  vahte  thereof  in  equal  moieties^  or  in  case  it  should  ai^pear» 
that  any  such  tithed  ever  came  to  either  of  the  said  plainti&  separa^y^  as 
rectors  of  such  respective  parishes,  or  otherwise,  that  they  might  make  tbiem» 
respectively,  SESltil^fScdon  Ibf  the  value  thereof.  , 

The  de^ndaotits  admitted,  that  the  plaintifis  were  duly  instituted  and  in-< 
ducted  Intb  the  parishes,  medieties,  and  chapelry,  as  stated  in  the  bill;  that 
the  towitohip  oF  Alltngton  lay  .in  the  chapelry  or  parishes  of  East  Allington 
and  West  Aliin^on,  and  consisted  of  1800  acres;  that  1000  acres  thereof 
were  open  corn  fields;  that  800  acres,  other  part  thereof,  were  indosed  up- 
wards of  100  years  ago,  and  were  known  by  the  name  of  thie  Old  Indosures; 
that  the  chapelry  of  East  Allington  and  the  parish  of  West  Allmgton  adjoined 
tc^ether;  that  the  Old  Inclosures  lay  within  both;  but  they  denied,  that  it 
was  imposmble  to  know  how  many  acres  of  the  Old  Inclosures  lay  ii^  each  pa« 
rish  or  chapeh7,  or  that  it  was  aipprehended  that  half  of  such  Old  Indosures  tey 
in  West  ASSttgton,  and'the'o^er  half  in  East  Allington,  or  that  theoteupiers 
of  the  Old  Inclostireshad  constantly  compounded  with  the*  rectors^  and  had 
-  '         '    -       *  paid 
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17^0.       puid  one  moiety  to  encb  rector;  u»d  they  saidi  that  an  aneieot  customary  pay-^, 
TWELLB       ment  Iiad  been  made  by  the  occupiers  of  tl^e  Old  Inclosures  to  the  rector  of 
$edgbrook»  in  lieu  of  aU  tithes  arising  thereon  in  the  chapelry  of  East  Ailing* 
ton ;  and  another  ancient  eustcMuary  payment  by  the  proprietors  of  the  Old 
Indosures  to  the  rector  of  West  AllingtoU}  and  accepted  by  him  in  lieu  of  all 
tithes  arising  on  such  of  the  said  lands  in  the  said  014  Inclosures  as  were 
within  that  parish,  while  such  lands»  respectively!  remained  and  had  been, 
used  as  meadow  and  pasture;  and  they  denied,  that  any  tithes  in  kind  had 
9ver  been  paid  or  set  out  for  the  said  rectors,  or  either  of  them,  upon  any 
lands  within  the  Old  Inclosures.     They  .also  denied,  that  the  plaintiffs  were, 
to  their  knowledgei  each  entitled  to  receive  a  moiety  of  all  tithes  of  com,^ 
grain,  hay,  milk,  wool,  calves,  lambs,  or  any  other  titheable  matters,  great  or 
small,  yearly  arising  in  the  Old  Inclosures  in  kind,  or  any  satisfaction  in  lieu 
thereof,  except  the  ancient  customary  payments  for  the  same,  or  that  the  pre- 
sent, or  any  former  occupiers  of  lands  therein,  had  constantly,  and  for  time 
immemorial,  paid  to  the  rectors  of  the  said  chapelry,  parish  or  parishes,  in 
moieties  or  otherwise,  all  or  any  of  the  tithes,  great  or  small,  yearly  Rising 
upon  such  lands  in  kind,  or  any  satisfaction  in  lieu  thereof,  except  the  ancient 
customary  payments  for  the  same;  and  they  set  forth  an  account  of  the  lands 
occupied  by  them  in  the  Old  Inclosures,  and  also  the  severial  titheable  matters 
which  had  arisen  thereon,  during  tlie  time  demanded  by  the  bill;  and  sub- 
mitted to  the  court,  that  whatever  rights  the  plaintifis  might  have,  either  to. 
tithes  in  kind,  in  respect  of  the  lands  in  the  Old  Inclosures,  or  to  any  satis- 
faction in  lieu  thereof,  such  rights  were  separate  apd  distinct  within  their  re- 
spective parishes,  chapelries,  or  rectories,  and  that  therefore  they  could  not  be 
entitled,  under  the  agreement,  tp  equal  halves ;  and  they  further  said,  that  they 
could  and  would  insist^  in  bar  of  such  demand,  on  an  ancient  real  composition 
made  before  the  Idth  year  of  the  reign  of  Queen  Elisabeth,  between  the  owners 
of  the  said  lands,  and  the  then  rector  of  the  medieties  of  the  said  rectory  of 
Sedgbrook,  with  the  said  chape]  of  Ea^t  Allington  annexed,  with  the  consent 
of  the  Bishop  of  Lincoln,  and  the  patron  of  the  said  rectory:  that  is  to  say, 
that  at  Lady-day,  old  stile,  in  every  year,  there  bad  been  paid  to  the  rector 
of  tlie  said  parish  or  chapelry  of  East  Allington,'  for  the  time  beii^,  until 
Michaelmas,  1775,  the  sum  of  twelve-pence,  and  no  more,  for  every  acre  oC 
such  meadow  and  pasture-land  as  aforesaid,  and  so  in  proportion  for  any  less 
quantity  than  an  acre,  as  a  modus  for  and  in  heu  and  satisfaction  for  all  man- 
ner of  tithes  whatsoever,  yearly  arising,  renewing,  or  payable  upon  or  from  all 
such  meadow  and  pasture  land  in  the  said  Old  Inclosures,  when  used  as  such» 
a^  were  situate  within  the  said  chapelry  or  parish  of  East  Allington:  and  also, 
that  the  occupiers  of  such  meadow  andpasture-land,  part  of  the  said  Old  In- 
closures as  lay  within  the  parish  of  West  Allington,  froogi  the  time  o£  ra^l^og 
the  said  real  composition^  and  until  Michaehnasn  ^1775,  constantly  paid,  apd , 
had  been  accustomed,  and  of  right  ought  to  pay  yearly  4e  like  composition  of 
twelves-pence  an  acre  at  Lady^day,  old  stile,  ^  abovemenUoned.    They  fur- 
ther said,  that  no  variation  or  alteration  had,  at  any  time,  been  made  in  the 
said  modtises,  nor  had  any  other  sum  been  paid,  but  that  the  same  had  always 
been  accepted  by  the  former  rectors  until  Michaelmas,  1775;  and  insisted, 
that  such  payments  had  subsisted  during  such  time  as  modtues,  and  not  as 
temporary  compositions,  variable  at  pleasure;  and  that  they  were  ready  and 
willing  to  pay  the  said  plaintifis,  respectively,  such  modus  or  yearly  sum  of 
twelve-pence  an  acre  for  all  meadow  and  pasture-lands  in  the  Old  Inclosures, 
and  submitted  to  the  court,  that  tlie  plaintiffs  could  have  no  relief  prayed  .by 
their  bill,  and  that  no- right  could  be  established  to  prevent  the  like  questions 
being  litigated  between  the  future  rectors,  and  the  occupiers  of  the  Old  In- 
closures ;  and  therefore,  that  all  disputes  with  respect  to  the  said  tithes,  and 
more  particularly  with  respect  to  tlie  tithes  of  corn  and  grain,  might  be  pre- 
vented, and  the  plaintiffs  aud  their  sucqcssors  have  their  rights  ascertained  and 
established,  it  was  iucuuiboit  on  the    plaintifis  to  have  the  parochial  lin)it% 

and 
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and  boundaries  of  the  said  Old  Inclosores  aspertaiaied  ^idi  as  mifefa  csactness  1 780. 
as  the  same  could  be  done^  and  in  such  inanner  as  U)  the  court  should  seem  twblls 
meet. 

Theplaintii&i  replied ;  and  the  said  defendants  rejoined;  and  witnesses  were 
examined  on  both  sides;  and  upon  hearing  counsel  for  aH  parties;  and  on 
reading  the  depositions  of  John  Lely;  and  Hn  exhibit  mariced  A.;  and  on 
debate  of  the  matter;  the  court  ordered  the  deputyf-remembrancer  to  take  an 
account  of  what  was  due  from  the  defendants  Welby  and  Hill,  for  the  tithes 
of  com  which  they  respectively  grew»  reaped,  and  carried  away  from  the 
lands  in  their  respective  occupations  lyi^g  in  the  Old  Inclosures,  during  the 
time  demanded  by  the  bill ;  it  being  admitted,  that  the  other  defendants  did 
not  grow  any  com  in  the  Old  Inclosures,  during  the  said  time. 

The  court  further  ordered  the  bill,  so  &r  as  it  sought  an  account  from  the 
said  other  defendants  for  tithes  of  corn,  to  be  dismissed.  The  court  further 
ordered,  by  ponsent,  issues  to  try — 

First, . "  Whether  the  occupiers,  for  the  time  being,  of  so  much  meadow  and 
pasture-land,  part  of  the  lands  called  or  known  by  the  name  of  the  Old  In- 
closures,  as  lies  or  is  situate  within  the  parish  and  chapehry  of  East  Alliagton, 
in  the  county  of  Lincoln,  have,  from  time  immemorial,  constantly  paid  and 
been  accustomed,  and  of  right  ought  to  pay,  yearly  to  Uie  rector  for  the  time 
being  of  the  mediety  of  Sedgbrook,  with  the  parish  and  chapelry  of  East 
Allington  annexed,  the  sum  of  twelve-pence^  and  no  mare,  for  every  acre  of 
the  said  meadow  and  pasture-land^  when  used  as  such,  and  so  in  proportion 
for  any  less  quantity  than  an  acre;  and  whether  the  said  rector,  for  the  time 
being,  hath  accepted  the  same  as  a  modtti^  for  and  in  lieu  and  satisfaction  of 
all  manner  of  tithes  whatsoever,  yearly  arising,  renewing,  or  payable  upon  or 
from  the  said  meadow  and  pasture-land  when  used  as  such." 

Secondly,  **  Whether  the  occupiers  for  the  time  being  of  such  meadow  and 
pasture-land,  pait  o£  the  said  lands  called  or  kuQwn  by  the  name  of  the  Old 
luclosures,  as  lies  or  is  situate  within  the  parish  of  West  Allington,  in  the 
county  of  Linc6ln«  have,  from  time  immemorial,  constantly  paid,  and  been 
accustomed,  and  of  right  ought  to  pay  yearly  to  the  rector  for  the  time  beings 
of  the  said  parish  of'  West  Allington,  the  sum  of  twelve-pence,  and  no  more, 
for  every  acre  of  the  last-mentioned  meadow  and  pasture-land,  when  used  as 
such,  and  so  in  proportion  for  any  less  quantity  than  an  acre;  and  whether 
the  rector  for  the  time  being  hath  accepted  the  same  as  a  modust  for  and  in 
lieu  and  satisfaction  of  all  manner  of  tithes  whatsoever,  yearly  arising,  renew<- 
ing,  or  payable  upon  or  from  the -said  last-mentioned  meadow  and  pasture 
land,  when  used  as  such." 

The  defendapts  in  equity  to  be  plaindffi  at  law;  but  by  an  order,  the  ftBih 
day  of  November,  1780,  the  time  for  trying  the  said  issues  was  enlarged,  the' 
defendants  undertaking  peremptorily  to  try  the  same,  &c. 

The  said  issues  were  tried  by  a  special  jury  of  the  county  of  Lincoln,  and 
both  the  issues  were  found  in  favour  of  the  occupiers ;  but  Mr.  Justice  Bulise, 
who  tried  the  issues,  indorsed  the  posiea  in  the  following  words:  "  The  land 
in  question  was  proved  to  be  now  worth  sixteen,  shillings  an  acre  on  an  aver* 
age,  and  that,  thirty  years  ago,  it  was  worth  only  twelve  shillings  an  acre  on 
an  average.  If  the  court  should  be  of  opinion^  that  upon  this  evidence  the 
inodus  is  rank,  then  a  verdict  is  to  be  entered  for  the  defendant." 

The  cause  came  on  for  further  directions  on  the  14th  day  of  May,  1761, 
when,  upon  reading  the  decree,  postea,  and  indorsement;  and  hearing  counsel 
for  all  parties,  it  was  ordered  to  stand  over  for  the  further  hearing  of  counsel, 
and  the  consideration  of  the  court  on  the  said  special  indorsement;  and  on  the 
S6thof  June,  1781,  upon  argruing  the  same  by  counsel  two  days;  and  on  full 
debate  of  the  matter;  the  court  ordered  a  new  trial  of  the  said  issues. 

The  issues  were  accordingly  again  tried,  when  a  verdict  was  found  in  fa- 
vour of  the  defendants  in  the  said  issues,  and  the  cause  came  on  for  further 
'  directions  on  the  14th  of  November,  1782,  on  the  return  of  the  said  postea; 
when,  upon  reading  the  said  decretal  order,  dated  the  26th  June,  1781,  and 
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1780.        die  said  potUa;  and  heaiing  counsel  fbt  all  parses;  and  also  on  reading  the 
TWELLi       decretal  order,  dated  the  «lst  of  February,  1780;   the  court  ordered  the 
plaintifib  to  pay  to  the  several  defendants,  against  whom  the  said  bill  is  direct- 
ed to  stand  dismissed  In  regard  to  the  demand  of  fithe-cbrn,  their  costs  of 
this  suit  in  respect  thereto.  ' 

The  court  inrtber  ordered  the  depnty-'remembrancer  to  take  an  account  of 
what  was  due  Co  iStke  pkintHis  Irom  the  defendants,  for  the  tithes  of  the  several 
otfaier  tithealde.niatters- which  had  arisen  upon  the  Old  Inclosures;  and  that' 
the  said. de^ndantS'  should  pay  to  the  plaintiffs  what  should  appear  due  fiom 
them  respectively  thereon,  in  equal  moieties,  together  with  the  plaintiiFs  costs 
of  this  suit  to  this  time,  both  at  law  and  in  equity,  except  as  to  the  particular 
matter. wherehi  die  said  bill, is  directed  to  stand  dismissed  as  aforesaid;  the' 
deputy-remembrancer  to  tax  the^ said  costs;  and  the  consideration  of  subse- 
quent costs,  &c  to  be  reserved  tiH  'k^et  report. 

SxTNKSBi  Chief  Baron;  Etbe,  Baron;  Hotham,  Baron;  Perktn,  Baron. 

IJVoodJ] 

On  the  hearing  for  fbrdier  directions,  it  was  argued,  on  behalf  of  the  plain- 
tifis,  that,  although  the  question  whether  a  modtu  was  rank  or  not,  might  be 
&  proper  question/for  a  jury;  yet,  that  it  had  never  been  determined,  that  the 
question,  whether  a  payment  was  a  modus,  or  a  temporary  composition,  was  a 
question  of  fiu;t.  And  OroBCtmihe  v.  J€fferi€s(i),  PyJce  v.  DowUng(ii\  Ben- 
son V.  OUve  (8)^  and  Ekin  v.  Pigot  (4),  were  referred  to.  On  this  other  side, 
it  was  contended,  that  though  the  value  found  might  tend  to  disprove  the  ex- 
istence of  the  moduSf  yet,  that  if  the  existenee  of  the  modus  was  in  fact  found, 
rankness  could  be  no  .objection:  that  the'  ease  of  rankness  could  not  be 
brought  before  th^  court  after  verdict.  And  Pole  y.  Gardener  (5),  Webb  v. 
Giffard{6)f  Chapman  v»  Smith(7)f  Sansom  v.  Shaw{S\  Chapman  v.  Moun^ 
^Qn(9),  and  iRtcAiir(2f  v«  iSoanj  (10),  were  cited* 

The  court  considered,  that  it  2^peared  from  the  indorsement  on  the  postea, 
that  the  judge  conceived  the  inference  was  one  of  law,  and  not  of  fact;  whilst 
the  cases  were  to  the  contrary :  and  that  if  so,  the  jury  could  not  have  been  in- 
formed by  the  judge,  that  it  was  thej^  province  to  draw  the  conclusion  of  fact. 
A  new  trial  was  .therefore  directed,  when  a  verdict  was  found  for  the  defend-' 
ants,  the  rectors. 

(1)  Cited  in  Ckt^omany.  Sfmith,  Jnte,  p.  HI. 
•      (2)  Jnte,  p.  341.  (5)  Ante,  vol.  1,  p.  675.  (S)  Ante,  p.  12(r. 

.      h)  Ante,  p.24.  (6)  jbtte,  p.  28.  (9)  Ante,  p.  11. 

(4)  ^11^,  p.  95.  (1)An^j»,liU  ,    .■    (10)  Ante,  p.  IW, 


H.  20  Geo.  3.  1780*    Scacc. 

Hutckins  V.  Mau^han.  [4  Wood's  D«cr.  14%}  Owit.  1197. 

Common  lands  I^HE  pWntiffi,  trustees  mader  !?hc  will  of'The  Hight  Honoiirable  and  Re- 
"*'''^id*^^'  verend  Nathaniel,  late  Lord  Orewe,  Baron  o^Stean,  and  Lord  Bishop  of 

o^^w!S»^x-  ^^^^«»>  deceased;  stated,  that  they  had  been  for  six  years  past  seised  in  fee 
traordinary  of  all  the  tithes,  great  and  small,  atising  in  the  c^apelry  of  Shotley,  in  die 
labour  and  ex-  cotuity  of  NoTthmnberland ;  that  the  defendants,  for  three  years  past,  had  oc- 
P«"<*»*" «*-  cupied  thertein  land,  which  was  part  of  a  piece'  of  ground  called  fialbeck 
dOiesr^  seven  ^<^""^^»  that  they  had  respectively  growing  thereon.  oata,,rye^  barley,  pe^e, 
years,  under  ^^d  tttrnips, '  which  they  had  jTcaped,  pulled,  and  carried  ^way  without  setting 
Stat  2&8  out  or  ^ying  the  tithes  thereof.     The  bill  therefore  prayed  an  acc9ynt  ;ind 

Edw.6.  payment.   '  ► 

The*  defendants  admitted,  that  the  plaintiffs  were  owners  of  tlie  tithes  of 
corn,'^ain,  tnd  other  predial  and  small  tithes  arising  in  the  parish  pfShatl^^y, 
except  suehhUy^tithes,  ormoduses  in  lieu  thereof,  and  small  tithes,. as  thje  cu- 
ratee  of  the  perp^ual  curacy  of  Shotley  were  entitled  to  5  that  they  had,  \^i^^, 
said  yM^i  'sevetaBy  occufi^ed  land  in  the  said  chapelry,.pan  p'f  a  certwn  ii^ 
c6miiMg*,'oi*'traet  bf 'wast'e1aha''wlftin;  or  patcel  of  the  manor  rf^fi^^ 
calttd  WibedlBCommdn,  'from  S^'<^  tiiey  h^"  rejfpcd  >hii''caiii^Saway  cop, 
grain;  iieaserfflrnijJs,' and' ttieslitt,'*wltlibtit  setting  our  or  paying  to  the  plaint^ 
-     '  the 
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the  tflhed  lheri$o(^  fot  that . by  5  Geo*  3,  for  diyidiiig  and  inclosing  fiidbeelc        1786. 
Common,  or  the  said  tract  of. waste  land  in  the  barony  or  manor  of- Mbeck*;      itutcitins 
and  by  the  2  Se  3  Edw.  6»  c,  13,  the  several  parcels- of  land  so  occnpied  by 
them  respectively  were  exempted  from  the  payment  of-tiliies  for  seven  yeavs 
after  the  improvement  thereof.  .,  ,     . 

The  plaintiff  replied;  the  de&ndant  ngomed ;  and  witne/Mes  were  CKannJied 
on  both  sides ';  and  apon  hearing  counsel ;  and  reading  the  depiasittons  of 
several  witnesses  taken  in  the  cause  on  both  sides;  and  on*  fiillddbafee; 
the  court  ordered  the  bill  to  be  retained  until  Michadmas  term,  with 'liberty 
to  the  pbin tills  in  the  mean  time  to  bring  a  joint  action  at  law  against  all  the 
defendants  for  the  recovery,  of  the  tithes  demanded  by  th&  bill  upon  -2'  &  8 
Edw.  6.  The  plamtifTs  to  state  in  such  action  that  the  lands  were  in  the  joint 
occupation  of  the  defenduats,  and  thp  defendants  to  admit  the  salne^  and  that 
the  plaintiffs  were  entitled  to  tithes  withia  the  chapelry  <^'$hotley.  •   - 

A  verdict  was  found  for  the  defendants ;  iuidomthe  7ih  of  February,  17Sis, 

aiVer  hearing  counsel  on  both  sides ;  and  on  full  debate  of  the  matter;  the 

court  ordered  the  bill  to  be  dismissed 'with  ooatSy  botkat.law  and*  in  equity: 

Skyknbr,  Chief  Baron ;  Etbe,  Baron ;  HoTHAKf  Baron.  ^  [;Wood:']  > 

In  this  case  the  evidence  was  m  ost  contradictory,  the-^vvtueases-on^thepMrt 
of  the  plaintiff  stating  that  Balbeck  Common  was-  not  natmcaUy  barren,  but     , 
was  tendered  fit  for  tillage  by  the  ordinary  course  of  husbandry,*  wfaibtthe 
evidence  of.  the  defendants  tended  to  establish  that  the  common  would  not  pro* 
duce  crops  without  extraordinary  labour  and  expence* 

/T.  20  Geo,  8.    1780,    Scacc. 
Janes  V.  Snow.   [4  Wood's  Decfv  153.]    GwjI.  1199. 

THE  rector  of  Shipston  u|k>n  Stour,  widi  the  chapel  or  parish  of  Tid*  An  agreement 
mington,  in  the  county  of  WwccstiJlr,  annexed,  both  in  the  diocese  of  b*^^*  rector 
Worcester,  claimed  all  tithes,  bot^  greet  and  smidl,  and  other  dues  arising  riduonezT^  an 
therein,  in  kind;  and  stated,  that  the  defendants,  in  1778,  occupied  farms  in  allotment  of 
the  said  chapelry,  and  had  yearly  thereon  wheat,  bariey,  oats,  pease,  hay,  Und  in  lien  of 
clover,  dover-seed,  cows,  calves,  ipilk,,  barren  and  "^unprofitable  catde,  the  •**®«»  ^m^ 
tithes  of  which  they  had  refused  to  pay,  pretending  that  he  was  bound  by  a  a^crroinChan- 
former  agreement  made  in  the  year  1 65  JS,  between  several  persons  and  a  former  cerj,  is  not 
rector ;  the  contrary  of  which  th^  plaintiff  charged  to  be  true ;  «and  insisted,  binding  on  a 
that  he  was  entided  to  receive  the  tithes  in  kind.     The  bill  therefore  prayed  .»tt«5ceding  in- 
an  account  and  payment  of  the  tithes  of  the  several  matters  had  by  them  in  ^"^^^ 
1778  within  the  said  rectory  and  chapelry;  ' 

The  defendants  admitted,  that  the  plaintiff  was  rectov  of  Shipston,  with  thjc  '  , 
chapelry  of  Tidmington  thereto  annexed ;  that  he  h&d  been  so  ever  since    . 
1757;  thatrifi  1778  tUejT  B^en^oc<hipied  lands  in'tfae  said  chiipelry;  and 
said,  that  they  had  not  kept  apy  regular' account  of  the  several  titheable  tasatter^ 
which  had  arisen  thereon  in  the  said  year,  the  plaintiff  having,  ever  since  his  ' . 
induction,  contented  himself  with  acoepting  from  diem  certain  ancient  com- 
posidolDLS  in  lieu  thereof,  in  Uie  same  manner  as  his  predecessors,  beyond  the  . 
memory  of  man,  had  done ;  that  no  tithes  in  kind,  during  the  menfory  of  man, 
had  ever  been  taken  in  l^ind  by  ^e  pli^intiff  or.his  predecessors ;  -that  they   < 
had  offered  ib  pay  him  such  composition ;.  but  that  if  he  was  entitled  to  tithes     ' 
in  kind,  they  were  Willing  (p  be  ^examined  upon  interroga,tories  as  to  the  quan-  •  .  . 

titiei  and  values  thereof,  and  to  render  him,  a-satisfaction  for  the  sangie*    They 
further  said,  that  previous -to  6  Geo.  1,  the  whole  parish  went  by  the  name  of 
the  rectory  of  Tredii^ton ;  that  it  y^au^^  by  that  istatute,  divided'  into  *thr^ 
ports ;  that  the  townships  of  Shipston  andTidmingtoh  made  one  distinct  parisb^  !    . 
imd  the  rectory  of  Shipston  am  ijtypeila  de  TidmingitonaootheiR^pai^ate  parish; 
that  previous  to  the  year  165j^,  the  rectory  oiT  Shipston,.  witb  the<<xbiap/fl-of  Tid*- 
mingtoif,  and  the  t^o  poirtibns  of  rtb^  rectqi^  of  ^idmuftt9P>,^  w^ 
the  tithes  of  <|dl  lands  m  Tjdmihgtoa;.jth^t.Wini|um;DMrhii0^  cl(Mrkf:aa- rector  t<. 
of  thesaid're^ory,  was  entitled,  to' such  tithes;  or' some  ancient^pltyxiBietft  In 
lien  {hereof;  that  in  the  said  year,  Richard  Widker,  lord  of  the  manor, 'and 
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1780.  J.  Welb  and  Other  owneri  of  lattds  withm  th6  said  paiish,  on  tlm  12eli  of  Sep- 
joNBB  tember,  1652,  entered  into  an  agreement  'for  the  pajrment  or  composition  for 
^^  their  said  tithes  aa  set  forth,  as  well  lis  other  agreements  in  their  said  answer ; 
"'^^  that  in  1654  a  suit  was  instituted  in  Chancery  by  the  said  Walkor  against  the 
said  Durham,  &c.  for  establishing  the  same ;  that  in  1656,  a  decree  was  made 
for  confirming  the  same ;'  that  from  the  passing  of  the  said  act,  the  plaintiff 
and  his  predecessors,  to  the  end  of  the  year  1777,  had  enjoyed  the  said  allot- 
ments of  land,  and  received  the  suras  mentioned  in  the  said  agreements  in 
satisfiurtion  of  all  tithes ;  that  the  lands  purchased  by  them  were  in  full  con- 
fidence that  the  said  agreement  was  binding,  and  being  confirmed  by  the  said 
decree,  should  not  be  broken  in  upon,  but  confirmed  by  the  decree  of  this 
court,  especially  as  the  lands  belonging  to  the  rectory  of  l^^roington,  allotted 
to  the  then  rector  or  curate  of  Tredmington,  had  ever  since  been  enjoyed  bj 
the  r^pective  rectors  and  their  successors,  and  now  by  the  pkintifi^  aa  part  of 
liis  portion  under  the  parliamentary  portion. 

The  plaintiff  replied ;  the  defendant  rgoined ;  and  witaesses  were  examined 
on  the  part  of  the  defendants ;  and  upon  heanng  counsel  for  both  sides ;  and 
on  debate  of  the  matter ;  and  reading  a  writ  of  execution  of  a  decree  in  the 
court  of  Chancery,  dated  the  £8di  of  November,  1757,  confirming  an  agree- 
ment in  1652;  acopy  of  an  act  of  parliament  made  iu  the  sixth  year  of  George 
the  First  for  dividing  Tredmington  into  three  parts ;  and  also  the  depoations 
of  several  witnesses ;  the  court  ordered  the  defendants  to  account  for  the 
value  of  the  tithes  in  kind  whidi  they  had  witUn  the  said  parish  of  Sbipston 
during  the  time  demanded  by  the  \«SL 

Sktknsb,  Chief  Baron;  Hotham,  Baron;  Psaxrv,  Baron.  {^Wood.'] 
The  defendants  relied  on  an  agreement  between  a  former  rector  and  the 
parishioners)  and  confirmed  bya  decree  in  Chanoery.  The  pkontifi*  contended 
that  such  a  decree  was  not  biadingf  AUonm^General  v.  Cholnumdely  (1  y 
The  court  considered  tint  it  was  bound  to  nwke  tke  same  decree  ae  in  the 
case  cited,  but,  in  consequence  of  a  long  acquiescenoe,  wfthout  eosts* 

(1)  ^n/e,p.203. 
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Adams  r.  Waller  and  Others;   et  i  coiitrA.  [4  Wood's  Deer.  159. 
7  Bro,  P.  C.  65.  Tom!,  edit.]    Kayn.  965.  992.    Gwfl.  1204 

SeuMe,  that  IT^HE  bill  stated,  that  the  parish  of  Koasington,  in  the  county  of  Middlesex, 
tithaareduefinr  X  consisted  of  a  rectory  and  vicarage;  that  the  vicarage  was  endowed; 
^H^^  ^^^t  ^^  ^  y'^eax  thereof  was,  by  endowment,  prescription,  or  otherwise,  entitled 
house  plants/  ^  ^  moiety  of  the  Utiles  of  com,  grain,  and  hay,  to  the  whole  of  the  small 
but  that  some  tithes,  and  all  offerings,  oblations,  obventions,  and  other  vicarial  dues,  yearly 
allowance  ought  arising  within  the  whole  of  the  parish,  particularly  to  the  tithes  of  wool,  lambs, 
to  be  made  for  ^^  ^ggg^  fruity  herbs,  cabbages^  potatoes,  tnmipsi  gardeii-stufr,  plants, 
pen^ofo^re.  fiov^crs  raised  for  sale,  pines^  meJbns,  grapes,  hot-house  plants,  flower  roots, 
AnoUceon  the  hemp,  fiax,  andh<mey;  that  the  defendant  Waller  was,  in  the  year  1770, 
8th  September,  colLited  to  the  said  vicarage,  and  had  ever  since  been  vicar  thereof  Bnd 
todetenmnea  entitled  to  the  tithes  aforesaid;  that  he  shortly  before  the  8th  of  Sqi- 
t^^myZr  timber,  1777,  let  the  tithes  of  that  part  of  the  parish  which  lies  on  the  north 
to  year,  the  nde  of  the  king's  highway  leading  from  Hyde  Park  Comer  to  Counter's 
year  com-  Bridge,  to  J.  HaU,  to  whom  the  pliUBtiff  and  other  occupiers  of  farms  in  that 

mendng  on  the  p^t  of  the  parish  paid  their  tithes  after  the  rate  of  l%$*  an  acre  yearly  for  the 

is^t  ^de^'  ^^^^^  ^»  ^^  ^^*  ^  ^^®  y^^y  ^^^  ^^  ^'^^  ^^^ '  ^^^  ^  ^^  defendaat 
^\Valler,  also  shortly  before  the  said  8th  day  of  Se|>tember,  1777»  agreed  to 

let  the  tithes  of  the  other  part  of  the  parish,  wliich  lies  on  the  soujtb  side  of 
the  king's. highway  leading  from  Hyde  Park  Comer  to  Counter's  Bridge 
(which  consisted  chiel^y  of  nurseries  and  garden-grounds,  and  w^e  of  m»ch 
greater  yearly  value  to  tlie  occupiers  than  arable  and.  meadtfw  grounds)  to 
the  defendant  B.  Bryan ;  that  in  consequence  of  such  agreement,  Jie  the  ^e- 

fendant 
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fbndant  Waller,  delivered  a  nodce  on  the  12th  of  September  1777|  dated  the        17S1. 
^    8th  of  the  said  montli>  to  each  of  the  defendants-  and  othersi  occupiers  of 
nursery-grounds  and  lands  in  that  part  of  the  parish' which  lies  on  the  south 
side  of  the  king's  highway  aforesaid,  addressed  to  them  respectively,  as  follows : 
'^  Please  to  take  notice,  that  the  composition  to  be  paid  for  the  tithes  of  land 
in  your  occupation  will  determine  on  Michaelmas-day  now  nesct  ensuing ;  and 
that  I  have  let  such  tithes  to  Benjamin  Bryan  from  that  day,  to  whom  you 
are  hereby  desired  to  account  for  the  same ;"   th'at  B.  Bryan,  between  the 
:20th  and  S7th  days  of  the  said  September,  delivered  to  each  of  the  defendants 
and  other  occupiers  of  thb  said  nursery-grounds  and  lands,  a  notice,  dated  the 
10th  day  of  the  said  month,  signed  by  him,  and  addressed  to  the  said  defend- 
ants and  others  respectively,  as  follows  :  "  Please  to  take  notice,  that  I  shall 
take  the  tithes  in  kind  for  the  land  you  hold  in  the  parish  of  Kensington  from 
Michaehnas  next ;"  that  Waller,  in  consequence  of  such  agreement,  by  inden- 
ture dated  the  27th  day  of  the  said  September,  demised  to  Bryan,  his  exeeators, 
&c.  from  Michaelmas,  1777,  for  the  term  of  six  years,  all  his  said  tithes 
yearly  arising  within  that  part  of  the  parish  which  lies  on  the  south  side  as 
aforesaid,  at  the  yearly  rent  of  two-hundred-and-eighty  pounds,  with'  certain 
provisoes  as  therein  mentioned ;  that  the  plaintiff  soon  afterwards  agreed  with 
Bryan  for  an  assignment  of  such  lease ;  that  the  said  plaintiff,  on  or  about  the 
27th  of  the  said  September,  delivered  to  each  of  the  said  defendants  and  other 
occupiers  of  i>ursery-grounds  and  lands  in  that  part  of  the  said  parish  a  notice 
in  writing  signed  by  him,  and  addressed  to  the  said  defendants  and  others, 
respectively,  dated  on  or  about  the  27th  day  of  the  said  Septembei*,  as  follows : 
''Sir,  Having  taken  your  tithe  of  Mr.  Bryan,  I  hereby  give  you  notice  not  to 
move  any  of  your  crops  after  Michaelmas-day  next  ensuing  the  date  hereof, 
without  giving  notice  that  the  same  may  be  poperly  tidied ;  and  for  your 
Gonveniency,  I  wiH  accept  of  notice  sent  for  me  at  Mr.  BryanV  house^  in 
Earl's  court,  for  to  come  and  tithe  the  same/*    The  bill  then  stated,  that  the 
defendants,  before  Michaelmas,  1777,  and  ever  since,  had  occupied  lands,  par- 
ticularly nursery-grounds  and  gardens,  within  that  part  of  the  pUrish  that  lies 
on  the  south  side  as  aforesaid;   that  they  had  respectively  cut,  plucked, 
gathered,  pulled,  up,  received,  had,  and  taken,  upon  and  Arom  the  said  lands, 
nursery-grounds,  and  gardens,  divers  quantities  of  trees,  shrubs,  fruit,  herbs, 
greens,  cabbages,  collards,  potatoes,  turnips,  and  various  other  kinds  of  garden 
stuff,  plants,  roots,  flowers  for  sale,  pines,  melons,  girapes,  het-hoUse  plants, 
and  flower  roots  of  various  kinds,  hemp,  and  flax;   that  ihey  had  also  since 
such  time  kept  and  fed  on  thf  said  lands^  cows,  which  yielded  and  produced 
milk  and  calves ;  and  had  also  kept  ewes  and  other  sheep,  from  which  fhey 
had  lambs  and  wool ;  that  they  had  geese,  ducks,  hens,  and  other  poultry, 
which  laid  eggs ;  that  they  also  had  kept  several  hives  of  bees,  which  pro- 
duced honey ;  and  had  also  divers  other  titheable  matters  and  things  from  the 
said  lands,  nursery,  and  garden-grounds,  the  tithes  of  which  were  accounted 
small  tithes ;  that  the  tithes  of  the  said  matters  and  things  ought  to  have  been 
set  out  for  the  plaintiff,  who  had  applied  to  them  to  set  out  and  pay  him  the 
said  tithes,  or  make  him  a  satisfaction  for  the  same,  which  they  had  refused  to 
do,  under  some  agreements  with  the  defendant  Waller,  on  the  2d  of  October, 
•1771,  and  the  17th  of  January,  1772,  as  stated  in  the  bill ;  but  that  the  said 
agreements  were  oidy  verbal,  and  not  reduced  into  writing,  and  were  only  for 
one  year,  and  for  so  much  longer  as  he  and  they  should  chuse.     The  bill  then 
charged,  that'the  defendant  Henry  Hutchins  had  entered  into  an  agreement 
with  Waller  on  the  28d  day  of  January,  1772,  (subsequent  to  the  date  of  the 
said  pretended  agreement),  to  take  all  the  tithes  of  the  land  then  occupied  by 
him  from  Michaehnas,  1771,  to  Michaelmas,  1772,  at  the  yearly  rent  of  thirt^- 
fbur  pounds,  nineteen  shillii^s,  and  hdd  ever  sitice  paid  that  sum  to  Waller ; 
that  supposing  such  prior  agreement  to  have  been  good,  it  was  waived  by  such 
subsequent  agreement;  that  in  July  or  August,  1777,  Hutchins  desired  Waller 
to  compound  with  him  for  his  tithes,  and  requested  that  he  would  not  collect 
them  inkiixd';  that  Waller  then  told  him,  it  was  his  own  fault  that  he  had  not 
vn  agreement ^befere  (or  a  term  of  yearsj  or  during  his  incuT^bency.    The  bill 

then 


TITHB  OitfBS. 

thoh  fbtthtt  xSmtgod)  that  the  said  H^pftscmfnrhSyHbic^k^  uufits  lAeBsire,  had 
hem  determined  br  tKe  afofendd  notice ;  «AQ>..prti^d9,  that'  nie^'Ael^idanta 
md^t  acoount  with^thefflaiAtifr  far' the  rnngl^  xiAa^  ($f  the  tith^,  w^idtt,  fc&ice 
the  £4t)»  day  of  March,  17T8,  had  arisren  fVom  the  lands  m  the^  r^fl^eeiive 
occupations;  and  pay  bim  what  should  appear  due  on  ^sutch  aJbo6unt« ' 

The  defendants  Rouse  and  several  otiiers  admitted,  tHat  i^  parish  of  Ken- 
sington consisted  of  a  rectory  and  a  Vicarage ;  thAi  the  Vicahige  wks  etldowed, 
and  the  vicar  thereof  entitled  to  the  tithes  of  eofrn,  grain,  hay,  small  tithes, 
offerings,  obliHaons,  and  oAer  vicarial  dues,  yearly  arisinff  in  thai  part  of  the 
parish  which  lies  on  the  south  side  as  aforesaid,  pafticularly  to  the  tithc^  of 
wool,  lambs,  nnlk-,  eggs,  fruit,  herbs,  sardto-stuff,  plants^  flowers  raised  fbr 
sale,  hemp,  flax»  itfid  honey ;  thai  tlie  defendant  Walier'was,  in  the  year  1770, 
presented  thereto,  and  had  ever  since  been  vicar  diereof ;  and  that  the  leases 
had  been  .made,  and  the  notices  given,  as  stated^in  the  bill,  ^ceptrng  that  such 
notices  were  delivered  to  each  of  them; on  Mieha^nas^y,  1777,  and  not 
before,  as«thjey  ferfly^bdleved:  aiMl*  they  severally  set  forth  a  pai'ticnlar 
account  of  the  lands  and  grounds  by  them  decupled  within  the  parish,  before 
9nd  since  Midiaelmas,  1777,  and  how  and^  in  what  nianner  such  lands  and 
grounds'  had  been  used  and. occupied  during  that  time. 

The  defendantSy  8.  Hiitchins,  B.  Wflliamson,  andH.  Hewitt,  said,  that  (br 
about  .fifty  years- before,  a  composition  of  6s,  an  acre  had  been  paid 'for  tlie 
nurseryrgrounds  in  the  parish  to  the  vicar;  that  Waller,  about  1771,  being 
desirous,  of  .raising  the  eomposition  to  10s,  an  acre,  divers  meetmgs  were  had 
betweefi  him  and  the  oocupierB ;  that  on  the  8d  day  of  October, '  1 7  7 1 ,  at  that 
meetingf  the  defendant  H.  Hewitt  paid  Waller  one  year's  tithe,  at  the  old  rate 
of  6l#»  an  acre*  to  Michaelmas,  1777,  and  took  a  receipt  for  the  same ;  diat 
after  some  discourse  between  them,  die  defendant  Waller  insisted  on  10s,  an 
Acre;,  which  thev  reftised ;  that  he  proposed  to  accept  9#.,  and  the  defendabts 
ofiered  Ss,  6a. ;  that*  thereupon  they  tossed  up  whether  it  should  be 
6s.  6fd..  or  Vs;  which  being  consented  to,  WaHer  toq^ed  up  half-a^uineii, 
and  tbe  defendant^  &  Hutchins  called  head ;  that  .the  said  half-guiiiea  having 
settled  with  the  head  upwards,  the  defendant  Williamson  siud,  **  Doctor,  we 
have  won  ;*'  that  it.  was  thereupon  agreed,  as  they  understood,  between  him 
and  them  on  behalf  of  the  said  nurserymen,  that  the  eomposition  for  the  tithes 
of  all  the  jiurs^ry-groupda  within  the  said  parish,  should,  for  the  future,  during 
the  incumbency  of  him,  be  at  the  rate^of  8s.  Od.  an  acre ;  'that  the  said  de- 
fendant Hewitt  informed  WaHer,  th«t  aom^  memorandum  should  be  made  of 
/the  agreement  that  had  bemi  made ;  that  thereupon  he  assented  diereto^  and 
wrote  under  ihe  said-reeeipl  so'giveabybtm  as  followi :  >^'  Agi'eedfdr'Si.'iBii. 
an  acre  for  every  year  hereafter;"  diat  they  then,  and  stHl- consider^* die ijtf 
agreeviem  as  a  permanent  agveement  between  him  and  th^  saiddefondiiibf'on 
behalf  of  themselves  ^oid  ^1  other  miiserymenr  wiAih  the^iMitishj-nM  dikt'ft 
was  to.,  continue  duringdie.iiimiiadiQoey  of  Waller;  Aftt  tfae^aand  'dcfferfdhhi: 
Hewitt  wis  the. snore  eoofiimed  in^aueh  o^nion,  beehuse  he  having  yHjMiiy 
composition  fot?  tkhea  at  'the>i«te  .aifolesaid-up  to  Miohaehnib,  Wfif  ^MM^ 
defendffi:^;  Walter  ganreMm  a^biUattdifeotiptas  follows,  thsi  ^^M^ttira.'  Hewilt' 
and  Smithi  debtoiwto  the-R^e^ettd  Mr.'Willeir,on  aeeoimt  oftil^'^^'atl 
Michaelmas,  i772^  to  twenty-^one  acres  of  xmrseryz-^grouhd,  ^ltSi,*6A'W[L'Wt4 
as  by  agreemesit ;  bLl%s.-6d.  Receiv^thw  19th  day 'k:ffi)innnlN^'im 
the  above  contents  in  full,  by  met,  James  Widler,  violr  t"  ^*be<^ib  Wtfer 
had  contintied  to  veceiye  the  said  compositMn  irp  to  Michaelmas;  1777 1  Aib 
for  many  years  before  1771^,  they  ihad  been  aconstotiuid  td^  pay<aboiBB^pM^ 
tionfor  Ui^ir  tithes  after  t]ie;foUawlng<vates,  via.  *<  6r.  an  aore  pffranmnr  for' 
garden-g^oun^f  «nd  3«.  for  arable  Ijmd ;''  that  japon  Wi^r  bMomb^^^kir;' 
they  wmted  upon  him  to  know  if  he  would  tdoe  the  afereaaid^eompiMWlmgSftf* 
them,  which  he.  would  iu>t  ooaseat  to,  but  demanded'  6s,^  lereboth  for  die 
gardet^gmand  and. arable. Ifmd*  which  the  deftedanta  thoaight  Vity  tMiWvti^m  ^ 
able,  and  resolved  not  to  agree  to  3t>  as  he  was  ealitiod  la  ao<ifMMfa«n  * 
moiety  of  the  great  tithes,  .iMad  tbegr  j^^viw  oiily^>paid.  up  to  itkiMm^^iuwii 
acre  to.fais  pvedecesson,  aAd  3#.  amecre  iof,  Greeoingf  the  owner  of  the  other 

moiety; 


mietfi  thfti  WaBer  beiog  detemiofld  not  to  alwle,  «id  tke  Midgirden- 
era  not  to  iceede  to  fait  pmouli  tfapy  poitfid-  iSiMtitfittd,  whan  Waller 
said,  be  would  oJee  )ii«  tithee  aa Idttd,  md  fviHoh  he  attempted  to  do;  that 
finding  k  Would  not  aa»war«  he  aoon  alkerwaeda  agireed  with  the  defendaoiH 
and  the  teat  of  the  gsrdenera,  that  upon  theix  pftyiog  6««  an  aeiie  as  well 
ibr  garden^ground  aa  flunning  pvoduoe^  esop^  ot  not  crop  (ejtoepting  7$.  an 
acre  /or  ten  acrea  ia  the  poeaeaaion  of  t^e  defendant  Combeay  which  Waller 
inuated  was  a  fruit«ffirden),  he  would  give  theta  all  leasee  during  hia  incum- 
bency ;  that  the  deleiidant%  for  nvsoiding  all  dtiputegi  with  hkor  acquieeeed 
therein  i  diat  they  had  erer  einoe  faid  Aeir  tithea  ecoording  to  (raeh  agree-" 
meat :  end  they  aubadtted,  that  they  were  entitled  t»  l^trt  auch  agueeraent 
carried  into  exeeutioBY^  end  to  hate  %  htm  granted  to  eaieh.  of  ihem  of  their 
aaid  tithes,  agreeable  tfaemiK 

The  defendant  Jr  Route  addi  that  having  paid  the  compCMltioifr  flir  hie  tithes 
on  the  10th  of  January  177iS»  in  conseqaeaee  of  sueh^agreeoient,  ^  receipt  was 
pivea  to  him  by  Ed.  OcMper»  on.  behalf  4f  Waller,  at  Ae  feot  of  whieh  receipt, 
in  coaflrfnadon  of  tfie  said  agreement,  WaiWr  wrote «e  foUowst  ''Agreed  in 
future  t(>  pay  lb»  th^ty*ode  eeses,  two  rooda,  at  ^s»  m  atte^  wMchr wiH  amount 
to  9/*  9».  f  that  he^  the  defendaat,  hnd  aocofdingly  paid  hitti  the  said  9/^  9r. 
for  his  annual  compoaidon  every  year  aince^  up  to  Miebaalmaai  1777,  fof  the 
said  'thhrty*one  aeresy  two  roods,  and  alpo  after  the  sasM  mte  fer  acre  for  all 
the  lands  he  had  sine0  ocoupied  in-  the  parish. 

The  deftndant  J.  Rnb^Tgali  said,  that  on  the.  1  Othof  January,  1 772,  he  paid 
Waller  the  eompoatiion  for  his  titheaupto^  Miehaeimae»  1771f  «•  whieh  thaehe 
gate  him  a  receipt  for  the  aamerand  wrote  underneath  it  aaftilowe :  *<  Agreed 
ID  future  for  ihirty-fi^e  acres,  at  %$.  an  aore«  whicb  wiil  aaiount  to*  101.  10s. 

The  defendant  S«  Hutchins  said,  that  ontlie  16th  of  DeeeMbev,  I772»hc 
j^aid  Waller  the  compnsitioa  for  hia  tithes  up  to^  Michaeiiaas,!  1772»  at  which 
tusie  he  ga?e  htm  a  Inli  and  receipt,  written  and  signed  by  hitti,47 «••  **  Mr.  Samuel 
Hutchins,  debtor  to  the  Rerevend  Mr.  WaUer,  oxk  aecoHat  of  tithes  due  at 
Michaelmas,  1772,  to  sixteen  acres,'  one  rood,  nurseifjr-gr<M]nd«  aft  8j.  Ocf;  an 
acre,  aa  by  agreeiaeat,  6{«  ia#«  1^. ;  to  ten  acree  eonHlaad,  &d.  on  the  south 
side  of  Kensington  parish,  at  6e«  an  acre»  as  by  agreement^  M* ;  9U  16r.  IW. 
Received  thta  16th  day  of  December*  1772$  the  above  oentents,  James  Wallet;" 
thatparsuaat  to  the  said  agreeiaeaty he  had  eter  skice^  up  to  Michadmas,  1777, 
paid  d#«  6d»  an  acre  for  the  nursery-grounds,  and  %b,  an  acre  for  die  eom^and. 

The  defendant  H«  Hutchiatt  iasie^  that  WaUev,  on  the  1 7tb  of  January, 
ni^t  entered  into,  and  with  hia  own  hand  wvvte  and  eigned  an-agveement 
widi  hiniy  wberebv  he  amed  to  let  to  Um^  so  long  as  he  should  eontinue  viear  of 
die  said  parish,  stt  the  ttdies  (whether  reeteriidf  w4t}i  whieh  he  was  endowed,  or 
vicaiiai)  of  one  hundbed  and  siKleen  aoresi^  which  he  then  oeeapied  in  the 
pfiviaK  at  the  yearly  itntaf  341.  i9s..withapvoviBo»  that  if  ilia  then  ^ode  of 
eukivatioa  ahould  b^aheied»  the  laid  agiasateat  ahoald  bd  void  \  hot  that  so 
long  aa  the  said  hoids  should  eoniinde  in  their  dMi  states  and  so  leng^as  he 
should  eoattnue  vieer  ef  the  said  patish  eiad  Um-  the*oecapier  of  eaid  land^  the 
said  agreenMMit- was  cq  bebiadiag*  on  each  pattyi  aadpittparasory  eaalease 
betwaea  theoft.  He  said,  he  had  eiVer  sioce  paid  Waller,  parsuaiit  theiato,  the 
y^v  •uni  of  a4Jr  19i»  {  fnd  inaisted  en  the  benefit  thereof. 

All  die  said  defendanu  insisted,  that  the  plaintiff,  before  die  agreement  for  and 
aseeviioB  of  the  kaae  to  him  frem  B.  Bryan,  had  ihll  nodee  -of  the  said 
agfieeBieatsi  having  beenenier^  into  between  James  Waller  and  thedaftndauts; 
and  that  he,  l^  hevhig  entered  into  tiieai,  and  having  ratified  the  saine^  and 
laceived  the  said  seeevd  ^eosipositions  fiNint  dieaiup  to  Midiarintesi  1777, 
wilhaut  obfaeti^g  theMo»  bed  ninilbsted  hisaeflae  and  undefstiaring  tbeTeof, 
aawl  aonld  not- now  vary  er  usscMid  the'samei 

The  deftndaas  H.  Hewitt  and  enhera  inaisted^  tet  die  vicar  was  n«t 
eaidsd  «e  tbatithea  af  piaeei  mefeae^  hat-*aqse  plamta,  (^aiwihaaae  plants, 
iar  af  anjf^  pknH  ea  taota  growing  ot  planted  in*  hat-'boases;  or  of  any  exotitss, 
or  oCaniy  plaataar  trasaiaoeutakad  orgiaAadyor-ofaayfla»to)tkeaa,  4^^ 

V«>if.fi.'.        x  :  .«    »  ♦o'.      •   '  •  .    .♦ .         .roots 
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1781.        rootft  purchaMd  olr  planted  in  their  ttursenes  or  gankiHgroiindB»  and  fitmi 
ADAMS        thence  sold  out  again  without  having  made  any  increaie  in  number. 

All  the  defendants  insisted,  in  ease  Waller  had  any  right  to  determine  the 
composition  in  the  manner  .be  had  attompted,  which  4hey  denied,  that  the  ae- 
Yeral  notices  given  to  determine  such  .compositiona  aiid>  take  rthe  tithes  in 
kind,  were  short  and  insuffioicnty  consideiing  the  .nature  of  the  crops  to  be 
tithed. 

.The  defeodanta,  J*  &ouae  and. others*  by  their,  further  anawet,  also  sub- 
mitted totbe  jodgmentofthe  court,  that  the  vicar  was.  not  entitled  to  the 
tithes  of  pineSi  mekms,  hothouse  planti^  green-house  planta,  or  of  any  plants 
or  roots  gvowing  or  planted  in.  hot4konm^  m  of  any  exotics  •  within  th^  said 
parish,  or  of  any  |>lanlB  <M:.tsets  inoculated.or  giaftedt  or  of  any  plaata,  shrubs, 
trees,  or  roots,  purchased  land  i^anted-  in  .their  nuneries  or  garden-grounds, 
and  sold  ovit  again  mtboot  having  nade  aof  iampaip  in  number.     > 

The  defend^it,  H.  Hutchinsi  Emitted,  that  he  had  never,  signed  the  agree- 
ment, dated  the  174h  day  of  Januaxy,  117%^  hoX  left  the  plaintiff  to  the  proof 
thereof  s  and  he  stated  several  conversations  touching  asseissiag  Waller  to 
the  poor-*ratefl  for  his  tithes ;  and  said^  that  lie  came  to  some  agreement  touch- 
ing the  same,  as  stated  in  tlie  answer;  and  insisted  on  the  impesaibiiiity  of  set- 
ting out  the  tithes  ibr  the  reason  aforesaid. 

£[•  Hewitt  and  otheiB  filed  their  cross-bill  against  Waller*  Bryan»  and  A. 
Adams,  and  thereby  particularly  insisted,  on  the  aflreement  entered  into  be- 
tween the  said  J.  WaUer,  as  vicar  of  the  parish,  and  the  plaintiff  and  others, 
occupiers  of  nursery-grounds  therein^  for  aa  annual  composition  for  the  tithes 
of  such  nursery-grounds,  at  the  rate  of  eight  shillings  and  six-pence  an  acre; 
and  also  on  the  agreement  entered  into  between  him  and  them,  &c.  occupiers 
of  garden-grounds  not  used  for  nurseries,  and  lands  used  in  common  tillage 
within  the  parish,  for  an  annual  composition  for  the  tithes  of  such  garden- 
ground  and  land,  at  and  after  the  rate  of  six  shillings  an  acre  during  the  said 
Waller's  incumbency ;  and  that  he  was  in  equity  and  conscience  bound  to 
perform  the  said  agreements.  They  insisted,  that  he  having  entered  into 
and  ratijQed  the  said  agreements,  could  not  afterwards  make  any  valid  convey- 
ance, lease,. or  demise  of  such  tithes  to  the  said  B.  Bryan,  or  any  other  per- 
son; and  that  such  lease  to  the  said  Bryan,  and  the  assignment  thereof  to  A. 
Adams,  were  void  and  of  no-effect  against  the  plaintiffs,  having  been  made  by 
persons  who  had  no  right  to  make  the  same.  They  therefote  prayed,  that 
Waller  might  be  decreed  to  accept  the  annual  sums  of  eight  shillings  and  six- 
pence, and  six  shillings^  aa  compositions  for  the  said  tithes,  ,and  perform  the 
several  and  respective  agreements  so  made  and  entered  into  by  •him  with 
them,  and  might  indemnify  them  respectively  £rom  the  several  claima  of  the 
other  defendants  on  account  of  their  said  tithes,  the  plaintiffs  beii^  willing  to 
pa^  the  said  de&ndant.  Waller^  what. was  due.  on  account  of  the  said  cpmpo- 
siuons  for  the  said  tithes,  at  the^ate  of  eight  shillings  and  six-p^Me,  and  six 
shillings  an  acre  respective)^ ;  and  also  to.  pi^  the  same  annually,  durioff*  the 
incumbency  of  Waller,  as  a  composition  for  the  tithes  of  the  said  grounds  in 
their  respective  occupations ;  and  thai  die  said  B.  Bryan  and  A.  Adamsimight 
be  restramed  by  the  decree  of  this  court  from  taking  their  tithes  in  kind  of 
the  said  grounds,  and  from  any  ways  molesting  the  said  plainlifia  on  aocount 
thereof.  . 

The  defendant,  Waller,  said^  that  after  his  inductian  into  the  vicavage^  he 
found  that  the  several  anmial  compositions  paid  by  the  occupiers  of  lands  and 
grounds  in  the  parish  for  the,  tithes  of  each  lands  and  gr^wnda,  were  consider- 
ably under  the  real  value  th^eof  ;  that  he  thereupon  signified  his  intention  to 
raise  the  same:  and  he  stated  the  meeting  of  die  second  o/.OclDbcfr*  1771, 
and  the  proposals  that  were  then  made ;  but  insisted,  tiiat  he  did  .not  «aean  to 
agree,  nor  had  he  then  agreed  to'  toss  up^  whether  nine  sbiUiogiw  or  eight  shil- 
lings and  six-pence,  should  be  paid  for  the  said  composition;  but  .he  admitted, 
that  he  at  length  consented  to  receive  bom  the  said  occupiers  aft^  the  rate  of 
eight  shillings  and  six-pence  an  acre,  as  a  composition  for  the  tithe  of  nhor 
said  lands;  but  that  he  meant  only  to  accept  such  composition  for  a  year 

certain. 
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«eitam».ot •adi  longet  time  aahejriiMdd' think  pvoper.  He  im^ted,  that  no 
agreement  in*  wnting  wat  tfaen^  or  at  any  other  time,  entered  into  between 
Umand  di^  plainti£&,  or  ai^  other  oecofiiers  of  ibo-aadd  >nursery-grcmnd8,  ibr 
a  compodtioa  for;  their  Eaid  mbOBt  He  said,  that'  abcmt  the*  28d' of  January, 
177£;  he  entered  into  •««  agreement  in  writing  with  H.  Htitehins,  as  before* 
n«itioBed*  :  He  alaoaaid,  that  when  the  plaintiff,  J.  Rovse,  m  1779,  paid 
him  a  sum  of  money  as  a  composition  for  his  tithes,  and  took  a  receipt  for  the 
•ame;  lie  did' write  down  upon  the  same  what  sum  he  was  to  pay  as  a  com* 
position  for  iiis  tiiheft  for  the  then  next  war;  but  he  deniedi  that  -  k  was  at 
eidier'of  the  laid  taneB,  or  ak  any  other  time  or  plaoe,  oonsented  to*  or  agreed 
between  him  and  the  other  defendants,  or  any  of  them,  on  behalf  of  them- 
selTea  and  the  other  occupiers,  that  the  aforesaid,  or  any  other  annual  com- 
position for  tithes  of  all  or  any  such  nuraery»grounds,  should  continue  as  Tong 
as  he  should  be  Ticar,  or  that  noj  other  agreement  than  such  as  before 
mentioned  was  then,  or  at  any  oi^r  time  entered  into  bbtween  him  and  the 
plaintiffs,  or  any  other  of  the  said  occupiers,  -or  IhM  he  had  ever  olR^red  them 
a  lease  of  their  respective  tithes.  He  denied  tbat  he  4iad  entered  into  any 
agreement  with  such  of  the  pkiiiitifl&  or  other  •  persons  a0  Oecupiled  gatrden- 
grounds,  or  other  grounds  not  used  for  nurseries^  or  for  lands  used'  for  com- 
mon tillage,  to  accept  in  future  a  cbrnpositiott'of  six* shillinffs  an  acre,  or  any 
other  composition  for  the  titles  of  -such  grounds  and  latils'  for  every  year 
thereafter  during  his  incumbency,  or  for  sffivy  other  term  save  as  aforesaid,  or 
that  he  had  at  any  other  time  entered  into  any  ^igreeml^nt' with' tliem.  He 
insisted,  that  it  was  not  understood  or  considered- by  the  plaiivtiflfe  and  all 
persons  that  the  agreements  respectivdy  made  as  aforesaid  were  to  continue 
in  force  or  be  bindmg  on  them  and  the  defaidant  duting  all  the  thnte  he  should 
«o  contHine  vicar  of  the  parish,  or  for  any  longer  time  than  one  yeafr  from  the 

.  time  of  making  thereof  respectively.  He  admitted,  he  had  yearly,  from  Mi- 
cfaaplmas,  1771,  to  Michaelmas,  1777,  inclusive,  received  the  said  an^nual  com- 
positions of  ei^t  shillings  and  six<»pence,  and  six  shillings  an  acre  fVom  the 
plaintifis,  except  A.  Shailer,  and  horn  the  several  owners  and  occupiers  of 
such  nursery -grounds  and  gerden-gronnds  and  lands  used  in  eommon  tillage 
in  the  said  parish.  He  said,  that  in  August,  1777,  a  demand  was  made  upon 
him  for  the  poors«-Tate  in  respect  of  the  said  >  tithes,  contrary  to  the  former 
practice  of  the  parish;  that  therefore  a  meeting  was  held  at  his  hMSe'  of  the 
parishioners  and  other  occupiers  within  the  parish,  when  they  caMie  to  terms» 
as  in  his  answer  was  mentioned.  He  also  taid,  that  he'^nter^  about  this  time 
into  an  agreement  with  the  dell^ndatit,  B.  Biyan,  to  grsnt  him  a  \Mft  of  the 
rithes-of  the  lands  on  the  south  side  of  the  kkig^s  highway  as  aforesaid,  for  six 
yeatv,  if  he  should  so  long  oontintie  rkeait  of  the  pariflti,  at  ^tWl.  p^f  annum; 
that  in  pursuance  thereof,  about  che^  9th  of  September,  1777,  he  caused  the 
•aMi^ahytifi^  and  other  occapiers  of  iMrsery^groitodi^  garden-groundfei,  and 
other  lands  within  the  said  pariiAi  to  be  sevet^^  served  wi^  nfdtle^s'  to  the 
parport  or  effect  as  in  the  bSl  montionenA  :'^  and  that- on  the*  ^7vh  day  of  Sep- 

•  tember^  1777,  he  execnted'a  lease  to<  the  Mid  B.  Bryaki,- 

.  The<defotKkmte)  B^Bryan  and  A*  Adhwis,  spoke  toUie  same' efi^. 
<   'The  defendant,  B.  Bryan,  minted  on  the  agreement  entered  into  before 
tfie^8«h  day ^of  September,  l777rbeiw«en  WaUer  and  him,  for  a  lease  of  the 
tithes  arising  in  that  part  of  the  parish  as  before*mentioned,  and  of  the  lease 
oxeemed  to  him*  by  Waller  of  siich  tithes  on  the  27th  day  of  the  said  Sep- 

'tembert  and  said,  thatin  pursuaiice  of  the  said  agtettnent,  he  hiid,  some  time 
between  the  £Oth  and  ^7th  days  o(  SQ)tember,  caused  to  be  delivered  notices 
to  the'[daintiffs  und  ether  oeeupiers  of  land  in  the  parish,  dated  the  10th  of  the 
Baid>  month,  that  he  shocdd  take  the  tithes  in  kind  of  the  lands  they  held  in 
thesasd  parish  from  Michaelmas  then  next.  Heihsisted,  that  the  other  de- 
fendant, Adams,  soon  after  the  execution  of  the  3aid  leade,  having  agreed 
with  Him  for  <hn  assigmtnent .  thereof,  and  to  pay  Mmf  the  yigarly'sum  of  631., 
hevbyinidRitJMre,'dQted'the'24ith'of'MEiioh,  1778,-  assigned  to  him  all  those 
the  thhes^'  and  {iremises'  demiaed  to  him  by  the  stiid-  lease  from  the  defendant, 

4  o  ^  Waller, 
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Walki*,  dud  all  hk  estate  and  interest  therein  for  die  remainder  of  the  said 
tei'Ri. 

The  defimdaBty  A.  Adams,  insisted  on  dif  said  agreement  entered  into  be« 
tween  him  and  the  defendant,  Bryan»  for  an  assignment  of  die  lease  executed 
by  Waller»  and  of  the  indenture  of  aasigomm^  ibereoii  executed,  to  him  by  B. 
Bryan;  that  in  pursuance  of  the  said  agreemeilt,  he  caused  loi  be  delivered 
on  the  27di  of  September*  1777,  to  each  of  th^  plaindfis  and  odiers,  parish- 
ioners of  the  pajrish^  a  notice^  dated  on  the  17  th  day  of  September,  pprpprting 
that  he  had  purchased  their  tithest  and  that  they  were  nbt  oqw  tomqy^  anjr  of 
their  crops  after  Michaehnas-day  then  next,  widiout  giving,  notice 40  him, 
that  the  same  liUgbt  be  properly  tithed :  and  he  insisted  on  his  right  to  tithes 
in  kind  of  the  several  iti^eable  xoattere  atisin^g  on  the  lands  occupied  by  the 
said  plaintiiSSi  as  aforesaid;  ^4  bfped  dutt  he  should  not  be  sestwned  from 
taking  proper  meajuuief  fqr  the  recoveiry  thereof. 

Thejniiuntiff  in.th^  or^gi9aI  cause  replied,  and  the  defendants  rejoined ;  the 
plaintifi&  i|k  the  cross  oaiise  also  repliedi  and  the  defendant  rq^oined,  and 
witnesses  wore  eafjimined.on  the  part  and  behalf  of  all  parties  in  both  causes ; 
and  upon  h^aning  counsel  for.  all  parties  several  days,  and  the  defemianta' 
counsd  in  the  ongmal  cause  objecting  to  d>e  notice  delivered  to  the  defend- 
ants for  taking  their  respective  tithes  in  kind,  and  also  to  the  plaintiff's  title; 
and  on  hearing  the  plaintiflfs  counsel ;  and  on  reading,  on  behalf  of  the  plain* 
tiffin  the  original  cause,  die  several' answers  of  the  defendants;  die  deposi- 
tions ;  an  indenture  of  lofise  firom  the  said  James  Waller  tn  the  said  B.  Bryan, 
dated  the  27th  of  September,  1777 ;  an  assignment  thereof,  executed  by  the 
said  B.  Bryao  to  the  said  A.  Adanvs,  dated  die  24th  of  Mardi,  1778;  and 
reading  .jfi»  die  defendants  in  the  original  cause,  several  depositiona ;  aa  also 
receipts,  signed  by  die  said  James  Wtdler  and  Edward  Cooper,  dated  laapeo- 
tively  the  2d  of  October,  1771,  and  die  16di  and  19di  of  December,  1772, 
and  die  19th  of  February,  1773,  and  the  10th  of  January,  1772 ;  an  agree- 
ment, signed  by  the  said  James  Waller  and  H.  Hutchins,  daited  die  17th 
of  January,  1772;  aa  indenture  of  release,  dated  the  10th  of  May,  17S0^ 
from  the  plaintiff  to  the  said  B,  Bryan;  and  on  full  debate  of  the  natter; 
the  court  ordered  the  depu^-remembrancer  to  take  an  account  of  what 
was  due  to  the  phinriff,  in  the  original  cause,  firom  the  defendants,  G.  Rouse, 
&c.  for  all  the  tithes  in  kind  demanded  by  die  plaintiff  in  his  bill;  that  the 
said  defendants  in  the  original  cause  do  pay  to  the  plaintiff  his  costs  to  this 
time;  that  the  original  cause  be  oontuuied  in  the  paper  to  be  further  beard 
upon  the  eonuag  in  of  die  report;  and  that  the  cross  bill  be  disnuBSfd.  with 
costs. 

H.  Hewitt,  and  sii^  other  of  the  defendants  in  the  original  bill,  appeahed  to 
the  House  of  Lords  against  the  said  decree  of  die  29th  &y  of  January,  1781 ; 
and  on  the  19di  of  April,  1782,  the  question,  whether  the  notice  to  detemoine 
the  cfiaipositioa  was  aufficient»  came  before  the  house;  and  the  judges,  banring 
been  sumn^oned,  were  directed  to  deliver  their  opinion  to  the  house  upon  the 
foUowii^  question,  to  mt^  **  Whether  die  notice  given  on  the  e^gMi  day  of 
September  #ia  a  aufficient  notice  to  determine  a  composition  fix  tithes  from 
year  10  y^^ar,  auch  yeas  coBimenciag  on  the  29th  day  of  September*" 

Mn  Justice  QovLD  delivered  the  unanimous  opinion  of  the  judges  present, 
that  sach 'notice  was  by  ao  meana  a  suflScient  nouoe  to  delesinine  a  aomposi- 
tion  for  tithca  ftom  year  to  year. 

The  Ha^m  of  Lords  therefore^  on  the  16di  of  May,  1782,  ordered  the  de- 
cree,"  so  fiir  as  it  related  to  the  first  cause,  to  be  reversed,  and  the  bill  to  be 
dismissed;  and  so  fiur  aa  die  said  decree  rebttsd  to  the  sacond-mentiooed 
cause,  that  the  said  decree  be  affirmed. 

The  said  ordec  of  the  House  of  Lords  was  accordingily  made  an  .oiEder  of 
die  Couf t  of  Exohcquer ;:  and  on  the  third  of  June,  1782,  thoioana^ cBwa  oa 
to  be  re-hcard;  and  upon  hearing  oounsel  for  both  parties,  and  reading  the 
order  of  the  bouae  fov  the  re^beanaf^  the  oourt  ordered  dielBll>.;aav^a9  it 
related  to  the  gaxdenairs,  to  bedismtssed  withont  cottar  and  d^  'thetem  of 
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ten  pounds,  the  deporit-money  for  the  re-hemririg,  be  restored  by  the  deputy*         1781« 

remembniticer  to  the  defendants^  or  their  solicitor.  aoaks 

SxTKNBB»  CShief  Baron ;  Etrx»  Bavoo;  Hotham,  Baron;    Pxektit,  Baron.  ^- 

lWood.1 
^  The  case  was  argued  by  itacdonaUf  Kenyony  and  Setmym  (at  die  occu** 
piers,  and  by  Manrfield  vnA.  Scott  for  the  vicar ;  the  fohner  contending,  that 
the  agreement  for  eve^  year  theteafteri  meant  during  the  whole  incumbency, 
and  insbting,  that  the  produce  of  m  hot-house  was  not,  correctly  speaking,  the 
produce  of  die  eardi,  and  that  no  titihe  was  therefinre  payable:  the  eonnsd  for 
the  vicar,  on  the  contrary,  urgiii^  that  the  artides  were  the  produce  of  the 
earth,  though  meliorated  for  the  purpose,  and  eompai^  them  with  cucumbers, 
hops,  &C.  and  Gla99  v.  CaldiwM{\)  and  Breamer  v.  Tkomton(t\  wete  cited. 
The  court  (Ae  Lord  Chief  Baron,  mud  Barons  Etek  and  Hoyhau)  con- 
sidered, that  as  the  subject-matter  of  the  agreement  was  continually  changing, 
as  the  intent  must  be  taken  fVom  the  subject-matter,  imd  that  as  anisgreement 
to  be  executed  by  the  court  must  %e  clear,  this  could  not  be  held  an  agree* 
ment  for  the  whole  incumbency.  As  to  the  mdons,  pines,  fire,  the  court  was 
unable  to  draw  any  distfaiction  between  tibem  and  other  garden-pn)d1toe;  for, 
if  heat  and  soil  were  to  be  taken  hito  consideration,  near^  the  whole  j^oduce 
of  a  garden  would  be  exempted  fh>m  tithes* 

Dom.  Proc«  19  AptiU  1782(3). 

The  defendant,  Henry  Hewitt,  and  six  of  the  other  defeftdants*  appealed 
to  die  House  of  Lords,  from  the  decree,  insisting: 

That  it  having  been  admitted  that  the  appellants  had,  under  some  agreement, 
paid  Dr.  Waller  compositions  in  lieu  of  their  tithes,  for  every  year  from  Mi- 
chaehooas,  1771,  to  Michaelmas,  1777,  inclusive-,  therefore,  although  Dr.  Wal- 
ler m^ht  have  a  right  to  determine  the  compositions,  yet  he  could  not  do  it 
without  a  reasonable  notice  to  the  parties.— That  the  notices  which  were  men- 
tioned in  the  pleadii^  to  have  been  given  for  determining  such  conipositions, 
and  for  taking  the  tithes  in  kind»  unless  a  new  agreement  was  made  with  the 
Doctor's  real  or  nominal  lessee,  were  unreasonably  too  short,  and  therefore  in- 
sufficient notices  for  that  purpose.  The  notices  given  by  the  Doctor  and  hia 
assignee  were  three  in  number;  the  first  was  given  on  the  1  iHb  of  September, 
the  second  between  the  l^Odi  and  f7th,  and  the  third  upon  the  ^9m  of  the 
same  months  All  these  notices  a^ted  to  put  an  end  to  the  composition  from 
the  Michaelmas-day  dien  next  r  the  interval  between  the  earliest  notice  and  the 
day  on  which  it  was  to  take  place,  was  not  three  weeks.  It  was  established, 
that  a  tenancy  from  year  to  year,  in  the  case  of  farms,  could  not  be  deter* 
mined  by  a  landlprd  without  six  months'  notice  prior  to  the  end  of  the  tenant's 
year;  and  it  wa^  conceived,  that  tithes  bad  repeatedly  been  held  to  stand, 
in  this  respect,  upon  the  same  footing  with  corporetd  property.  It  seemed  rea- 
sonable, that  either  party  intending  to  put  an  end  to  such  a  composition,  and 
to  pay  or  require  payment  of  tithes  in  kind,  ouf^  to  give  a  longer  notice  of 
that  intention,  particularly  so,  where  the  notice  was  given  to  the  tenant,  that 
he  might  be  Ae  better  enabled'  to  adapt  the  mode  of  his  cultivation  to  the  na- 
ture of  his  tenure,  JTt  could  not  be  disputed,  but  that  fai  the  exercise  of  that 
discretion,  whfch  ev^y  man  had  a  right  to  exercise,  and  every  prudent  man 
would  exereise,  as  to  the  mode  of  agricultutemost  iftely  tobebenefieial  tohim,  it 
was  of  importance  to  him  to  know  whether  he  was  to  set  out  his  tithes  in  kind, 
or  to  pay  a  pecuniary  compensadon  in  lieu  of  them ;  l»d  to  conceal  an  intention 
to  put  an  end  to  such  composition-  (continued  unintermptedly  for  six  years, 
under  a  sujqposed  agreement  and  thereby  delude  a  man  into  a  bdief  that  it  was 
to  continue,  appeared  to  be  an  unreasonable  and  unfinr  conduct  on  the  part  of 
the  lessor,  of  which  it  was  presumed  a  court  of  equity  ought  not  to  permit  him 
to  avaa  fa^sdf.  It  was  a  fact,  that  every  landlord  thought  Unself  obliged  to 

give 

1)  Jnitf  p.  1244.  milar  to  what  has  been  shmdy  lUted,  and  tha 

,^S)  Hardrefl^  203;  Jntg,  yvIL  I,  p*  436.  chief  question  not  having  heen  detennined  on 

[S)  The  statement  of  the  case,  and  of  the  the  appeal,  but  metel?  the  point  of  notice,  it 

pleadings  in  (he  court  l»elow,  being  nearly  ri-  has  been  omitted  for  the  iake  of  brevity. 
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1781.  give  a  muGh  longeir  'wmtmng  tb  bi^  ntfrtetrpeeoaht^  'when  he  nmant  to  determine 
^nAM.  1^1^  hoMing;  timn'he  did  *  to  Uiq  ^^oii'&iinMir;(  the  visage  liad  cerftiitdy'b)Beo, 
to  givet^  ttuf>tiei<y^ntM'thfee  ydttft'nolkej  'If  4he*f*)tfc^  Wera  iiMUffieieM, 
the  aoQotitit  bught  xsot'to>l»ire  htf^n  dfrectedv  Dr»  Waller  and  Mb  lessee  would 
then  be'entiiMk  tb  the'cou^positkity  only  dMriiig  the  litigation,  andtHDngeqneiidy 
the  rc^potiidtot^fr  bill  >\tbttld'}iiatvebdendiftmisBed.  ' 

Tlkftt'the^ek^d  dltie<dtcAl)iMitteoeuiit  of  hot-house  «nd  green-houee  plants; 
hut  it!w4ti»'eofX:fei!^ed4ftliMSiiiese  were  not'titheabiein potnt  of  law.  If  they 
could  %tf  Utotfib^d  t]e^anf«lAsi{of^ttl}ie0,  itaivsebe  tothait  of  predial  tithea,  the 
defini  t^M^of  fthfeh  ^as^  that}  Mi0dy^a(IOM4^^ 

The  plants  inquestioii,  it  was  well  known,  were^noti  the  prodnoe^of  the  soil  ofthie 
country.  A  climate  and  compost  must  be  procured  to  keep  them  in  a  state  of 
vegetatidik.  TlUy  did'ttm  gilm'^nhQ  eaftb;  sbv  def it^  theh^  eUsil^aDte  fVom 
thenee;  t^me'bf JthMn<dottlSW%ytS3ky(artJb^^topag^  eountry;  and 

as  to  phleJ«»ppt^d,<  6iieof  tl#e  'fififteipal^^iotfeii  l^t  eedU  ever'prodhiee  ptoBt  to 
the  pat9(^>bjs  tMi[  tmkie^istCfil  inereatie/  it  ni^tt  doneeiued  :they  oouki  not  be 
<^leemed  fi&i^ihltf,^  wli^iyiti  t«^  'beii[»lderQ4  ihat  the-^kfll  and  labour  of  sevenS 
years  wtts iM^oluiely'ffece^^ar^  lobe  bestowed' iiponth^;  in or^ker to  bring*  them 
to  mdtiA>ity;'kidl<periddAtof  l4^  veiy  great  «etpeneet  of  faot^iouses  of  the  differ* 
en t  cla^se^,  tilh,  ike^  &e.  that  they  wert^  mnrtui^'  in  pots  from  the  feat  moment 
of  their  ^xi^temi^  to  the  Dhal  perk>d  of  H;  were  removed  fVom  one  succession 
house  t^  aftofhc^,  kis  thev  made  their  slow  appix^acheil  to- edible  perfection, 
which  W&s'odly>atf«iAabk  by  the  ekilfiil  managetnentof  artificial  heat;  that  they 
never  commnmcated  with  the  natural  earth,  and  very  often  in  their  last  stage 
to  nfatdtiQr'iiiere'  r^iilntB  for  a  few  moi^s  only  in  that  pari^  where  they 
were  cut?  that  they  #ere  actually  a  commercial  merchandi^,  daily  bought  and 
sold  in  theif  various  stages  to  perfection,  and  a  great  part  of  them  actaaliy  pro* 
pagated  "in  o^^  parish;  nartured  in  the  sncoession-houses  of  a  second,  and  very 
frequently  ptish^  into  fruit,  ripened,  and  cut,  in  a  ^trd  or  fourth  parish. 
Every  argutneili  respecting  pine-apples  might,  with  equal  propriety,  be  applied 
to  orange-trees,  with  this  additional  einnimstan^e,  that  the  orange-tree,  in 
the  first  instance,  cost  the  importer  nearly  half  as  much  as  he  sold  it  for  when 
arrived  to  pet  Auction,  after  many  years' expensive  cultivation,  exclusive  of  30/. 
per  cent,  duty  paid  on  the  importation.  These  facts  wet«  w^l  known  and 
incontrovertible;  It  was  unnecessary  to  say,  that  if  the  payment  of  tithes  for 
exotic  plants  in  general  (great  numbers  of  which  were  annually  imported  to  this 
kingdom  at  a  v'ery  heavy  expence,  besfdea  freight  and  doty)  inclucyng  pine- 
apples, orange-trees,  8cCi  were  to  be  added  to  the  expesee  <^ciikivadon^  there 
must  be  an'ehd  to  that  species  of  horticakure.  The  appellants  ftirther  pre- 
sumed that  eneh  trees  amd  hot-house  planta  as  aetnally  grew  in  the  soil,  bat 
would  not  grow  thei^e  without  tetificial  heat,  #ere  not  the'  proper  eubjeet^^matfer 
of  tithing.  And,  with  respect  to  all  other  speeies  of  nursery-trees,  whieh  wore 
bought  in  onte  parish,  remained  but  a  little  time  in  a  second,  and  i^ete  purchased 
by  a  customer  living  in  a  third,  and  ftrequentfy  underwent  a  greater  ntimbier  of 
removals  before  they  were  tiltimateiy  planted  for  use;  rt  was  concS9V«d  that  the 
respondent  was  not  well  founded  in  contending  that  they  were  subject  to  pay  a 
full  tenth  of  their  whole  value  upon  each  removal  from  one  parish  to  anotlKr. 
But  it  might  possibly  be  said,  for  it  had  been'  nslied  on,  that  there  was 
not  evidence  of  the  cultivation  of  these  plants;  if  that  were  so,yeteurdy* 
there  was  enot^h  to  have  indaced  the  oo«irt  tx>  direct  the  proper  officer 
to  inquire  into  a^  state  the  nature  of  the  Cttlturey  with  ^e  uneommonly  hea- 
vy expences  necessarily  attending  it,  before  they  proceeded  to  decree  the  pay« 
ment  of  tithes.  The  bill  (inter  uUa)  demanded  the 'tithes  of  {Hues,  melons, 
grapes,  hot-house  plants,  &c. ;  the  a|>pellantB  resiated  the  demand,  aiid  insieiied 
they  were  not  titheable;  the  deeree  had  nevertheleea  directed  an  aceoimt  ge- 
nerally, and  pa3rment  of  all  the  species  of  tithes  detnanded.  Sappo^ngthe 
court  could  not  takejudidal  notice  of  that  which  all  mankind  knew,  (which  was 
a  position  not  to  be  adfnitted,  ahd  untrue  in  many  instanoes,)  yet  ^rejy  pri- 
vate knowledge  of  a  notorious  usage  ro%ht;  have  dictated'  aA  Miuiry-whidi 
would  have  given  judfe^'  knowledge,    lliat  the  dediBe,  by  diredti&|^  •«»  ae« 

•  count 
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count  generally,  had  declared  the  respandait  to  be  entitleA  to  every  tenth  ex- 
otic planti  and  to  ervery  tenth  piiie-«pple  and  orange-tree,  without  the  least  re- 
gard to  the  original  exfem!e  of  purdieae,  which  aometimes  came  to  a  third, 
and  often  to  ^f  of  the  price  for  which,  when  ripened  or  brought  to  perfec- 
tion, they  were  soU-iit.  markoti  independent  of  the  veiy  large  expense  of 
hot-house,  an  expence  totally  uBkfcnown  brthe  cultivBtio)»  of  any  of  the  predial 
tithes*  of  this  ceunti^v  Thc^refim^  it.was  aubmitted*  that  the  decree  ought  at 
least  fo  have  dif ecled  Ihe.  offioer,  in  ialnii^  the  .aeoounfc,  %o  have  i^ade  fair  al- 
lowances for.  the  very  heavy^xpen^s  p^cpiliady^  attending  the  cultivation  of 
exotics,  and  not  to  have  deci^  an  nfl«)«nlrgeBenlly»  which,  if  sp  taken,  must 
do  applurent  injustice  to  the  iappeUantSt. 
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On  the  other  side  it  waa  aaid^  thatidie.(pi»iieiples  upon  which  <  notice  was  re- 
quired by  law  to  be  given,  inordeff'toidetmiiilqedettiiaes  of  lands  or  houses,  or 
even  of  tithes»  did  not  i^y  to  eaadfei  of  compo^it^oBS  paid  for  tithes,  the  pay- 
ment of  auch  oompositiona  being  only,  in  eoastdcsation  of  law,  a  mode  of  ren- 
dering the  tithes^  The  true  ground  open  which  the  law  vequired  notice  to  de- 
termine such  ^kmiaes  was  the  presumed  intention  of  the  parties,  the  law  inferring, 
from  the  obvious  convenience  of  notiee  to  (he  parties,  that  both  intended,  that 
if  either  should  be  desirous  to  determine  the  relation  subsisting  between  them,  he 
should  give  the  other  a  reasonable  notice  of  his  purpose.  But  the  law,  con- 
sidering compositions' for  tithes  as  being  in  all  cases  equal  in  value  to  the  tithes 
compounded  for,  or  rather  as  tidies  rendered  in  value,  dmugh  not  in  specie, 
deemed  it  equally  convenient  to  the  party  who  was  to  account  for  the  tithes,  to  pay 
them  in  specie,  as.  to  render  them  in  value,  and  could  not,  ^refore^  consistently 
with  its  own  principles,  infer  that  the  parties  to  such  a  contract  (to  render  tithes 
in  value  and  not  in  specie)  intended  that  notice  should  be  necessary  to  deter  • 
mine  it,  unless  the  parties  expressed  that  intention  in  a  written  agreement; 

That  the  want  of  notice  to  determine  compositions  for  tithes,  was  not  in  fact 
attended  with  the  inconveniencies  which  the  law,  by  requiring  it,  meant  to  pre- 
vent in  the  case  of  landlords  and  tenants. 

That  though  it  had  been  urged  that  such  notice  was  reasonably  required,  in- 
asmuch- as  if  the  party  who  was  to  account  fox  the  tidies  had  received  it,  he 
might  have  changed  the  mode  of  cultivating  the  land  which  yielded  the  tithes,  it 
was  submitted,  as  an  apswer  to  such  an  argument,  that  notice  admitted  to 
be  reasonable  would  scarcely,  in  any  case,  be  received  for  so  long  time  before 
the  determination  of  the  composition^  as  to  enable  the  party  receiving  it  to 
ehange  the  mode  of  husbandry  or  culture,  or  the  nature  of  the  produce,  if  he 
had  die  power  of  changing  it,  which  in  most  cases  hq  had  not.  In  the  present 
case,  where  the  produce  of  nursery-bounds  was  raised  in  succession,  year  after 
year,  notice  admitted  to  be  reasonable  would  not  enilble  th^  nursery-gardener 
to  change  the  mode  of  cultivating  the  ground. 

That  though  notice  had  been  formerly  stated  to  be  reasonable,  that  the  party 
reoeiviog  it  might,  if  heehould  think  fit,  suffer  his  lands  to  be  wholly  unculti- 
vated, it  was  presumed  that  sudi  an  argument  would  not,  in  modem  times,  be 
offered  to  a  court  of  justice ;  because  it  had  been  setded,  by  many  decisions 
in  former  cases,  that  notice  given  one  week,  or  at  any  dme  before  the  end  of 
the  year  for  which  the  composidon  was  made,  was  nodce  fully  sufficient  in  law; 
and  in  ifact.th^  appeUants  had  sufficient  nodce,  from  what  passed  at  some  or 
one  of  the  meetings,  held  previous  to  the  time  when  the  first  written  notice 
was  given  to  tbem»  as  well  as  from  the  written  notices,  in  fact,  given  of  the  in- 
cumbent's intention  to  determine  these  compositions. 

That  if  the  notices  given  were  not  sufficient,  yet  the  appellants  having  seve- 
rally insisted,  that  these  compositions  could  not  be  determined  but  with  the  in- 
cuinben<^  of  the  vicar,  had  thereby  disclaimed  the  only  relation  to  the  incum- 
bent or  his  lessees,  which  could  possibly  entitle  them  to  receive  or  require  no- 
tice from  either*  ..By  this  adverse  claim  they  declared,  that  notice  was  not  ne- 
oessaiy*  Notice  was  not  necessary  to  determine  a  tenancy  at  will|  where  the  te- 
nant .set  up  a  title  adverse  to  that  of  his  landlord.  If  any  of  these  temporary 
comikOsMions  bad.been  pleaded  as  a  modus^  it  was  appidbended,  upon  the  author- 
ity. 
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ity  of  an  94jftigiti\QMmf  Ant  thcii|iirty.plwiding  tti  aftMch,  eoutdaot  wafl 

nmi  dMra^Jncteknoyi^  irJMwJnottiaMttU  indiihe'rehttan 

tb«  »e^'t^tli'«o MigrcilridMhe^  by limmdemt  iii tlMie samsa^ diegr tould 
no()  tPMiikr  *4heiiu^«ra>8f  aggrtfored^y  niMiicliioC  <Ub  fleoBe^  «9  fBocecd* 
ed  <4^  tib6r  fiMit«  Att  tbew  cDinpoiiiJpM  mtitb  ody  tenpcMBB^.  A$to  the 
olhir  fNtiiiW  :li«t.iiii&«,jileIons,  hofetbciaw  flanlSf  gteeiHboiiw  plants  and 
esQltapl»M<;  ftiyrubili  tsete^  «  jcoMi^  fn^rdbMi  aild  bqU  lagain,  irftboul 
baietfig^  mud^  An  uuiReaie  ta  iiutAbfli»  or  itliicb  iwers  nind  m  ommmon  gar* 
deo0  Qr!eliewbeve«.f<»k  tafe  ikkthe  tnarkal^  «r^ra  tidieable  in  didr  nntuve  and 
kind*  .kinlgbtteBliaitinv  Aat  dw  afginlenfa  dnnro from tbe  experiee^  diffi- 
cidtfi  iMMd  in:lAiif«ali«i6de^jmuii9  tbeae  piiiidnBtinni^  aad  ftom  Ibc  intete  of 
the  $oS» .dimatni  tnd  plaoea^^  vfaicb  lihay  ivtere^produoed^  mi  in^ad  io  piova 
tliatithay^nwKO'oat  tiftittable>iiia*teta».  ornofe  iitbeaUa  in  kind»  would' equally 
sarve  lo  ^Mra  !vanOR»  lather  v»gatid>lB  ptodneiiona  not  tttbeaUa^  or  not  thheor 
blainkiBd,  iMshiQhJHiva  dwnya  haan  ndmittad  ta  baao;  andwooULaaodto 
pny^av  t^  the  oaflGia  pr^diMtions  wlgbt  bo  leaaanaUy  daeaied  titbeaUain 
some  paata  of  tha  kragdoai^  ivhioh  cmdd  not  be  so  oonaidarad  jn  oihor  parta 
of  i^  wbiob  woidii  paBbapaiaa^graai  maasnreaenra  to  pnoYeiif  not  nuah  quar 
lifiadft  that  moit  vcigataUe  pKodnetiona  it  ore  noa  titbaable  autitan* 

Thai  ilf3u»tiQS»  aa  ancb*  wave  not  titbaaUe  nattera  in  thia  country^  the  rege- 
taUa  prodaaiicnaaf  wbieh<«fere  beUevod  not  to  be  indiganouav  auoq>t  in  aona 
few  inatanaasy  dialand  would  aearoaly  yield  any  titheaUa  mattera. 

That  if  it  wierainoanvenient  that  productions  of  this  aort»  raiaedfor  aala  in  Uie 
market^  should  faedaeased  tidiaaUe^  or  titbeaUein  kind  (wbidi  mccmYenaenciaa 
in  the  present  case  tbe  eooduet  of  the  appeUanta  had  occaaionedf  the  incumbent 
having  been  always  willing  to  accept  a  reasonable  composition  par  aere)»  snch 
incoQvenienoe  cnuld  be  r^iedied  only  by  an  act  of  the  legislature^  and  ooidd 
not  he  removed  by  those  who,  b  their  judicial  character  and  capadtiea*  are 
only  to  declare  what  the  law  now  is.  But  it  had  been  long  settled,  that  plants, 
shrubs,  trees,  imitib^and  roots,  planted  and  raised  in  nurscrtss,  and  scdd  out 
again,  without  banring  made  an  incnease,  were  tithcable  in  kind;  and  it  waa  rea- 
sonable that  they  should  be  so  considered.     , 

After  bearing  oouaael  on  the  following  preliminary  point,  **  Whether  the  no* 
tice  given  was  a  sufficient  notice  to  determine  a  composition  for  tithes!"  the 
following  question  was  put  to  die  judges,  viz.  Whether  the  notice  given  on  the 
8th  of  September  waa  «  sufficient  notice  to  determine  a  composition  for  tidiea 
from  year  to  year,  such  year  conmiencing  on  the  29th  of  September?  when 
Mr»  Justice  CoDU^  deli viered  the  unanimous  opinion  of  the  judges  preaent,  that 
such  notice  waa  by  np  meana  aufficient.  Whereupon  it  waa  ordei^  and  adjadged, 
that  the  decretal  order  complained  of,  ao  far  aa  it  related  to  the  firsto-mentioned 
cause  and  the  present  ai^v  shoidd  be  revcned,  and  that  the  respandent'a  bill 
should  be  dismsaed,  and  that  the  aaid  order,  so  lar  aa  it  related  to  the  second 
mentkntd  eauacM  should  be  affirmed.  [jBro.  P.  C] 
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JaQk$mw.  WwHlroffemd  Others*  [4  Wood'a  Deciv  181.]  &  a  by  the 

name  of  JbcAaofi  T^  Vattcrw  Owih  12BL 

^I^HE  bill  stated/ that  the  vicar  of  the  vicarage  of  the  parish  and  parish- 
-*•    chnrch  of  Famham,  in  the  county  of  Surry,  had  been  for  a  long  time,  ' 
and  then 'was  entitled,  by  endowment  or  prescription,  to  all  small  tithes  aris- 
ing in  the  said  parish,'and  the  titheable  places  thereof;  that  on  the  14th  day 
of  March,  1769,  the  plaintiff  was  instituted  and  inducted  into  the  said  vicar- 
age, 
be  found,  evidence  of  tnage,  viWk  'wmdd'not*  support  u  Mes<affptioft,  tnay  estaHblish  an  endowment 

Where  no  endovtfneaCiasBbB  (msrU  aad  ett  nialllittet  liave  >usastty  bsea  noei<»ed'  By  tbe  ¥tecr,  tha  )««• 

sumpUon  ii,  that  ^M  «iy^w^A,w]a)  aU<  9W^X  tjitbe*,,  «ai(  any  n&tr  titfi^ahle  SMtWrwiflib^mibiB  IN  |Mih» 

ought  to  be presusa^d  tp  Wa been^compn^d  iq  ^^e  endpwmfot    ^ut th^niU^ugbt  |o >?MgiWrtiYltlWj>fH 

attenuon  to  the  claims  of  the  rectur.    And,  therelbre,  where  the  usage  hadheen  In  opposition  to  ttienopra  dam, 

he  court  held  the  thhe  in  question  (hope)  to  belong  to  the  rector,  and  diimiiied  the  vicar**  bilL 


A  vicar  may 
found  his  claim 
to  tithes  either 
by  prescription 
or  endowment; 
for  where  no 
endowment  can 
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«ge,  mmI  had  ever  mu»  bean  ihevjcftr '4i6rQiir»  Md  m  Mob  «itided  to  all  1781. 
flmA  titkeir'wfaidi  had  loAftt  mm  Am^tmrdnmM^  iriOin  tte  Umitt  of  die 
Mid' Wcaaagei  thii  dig  defbidliiii^  tAJBeB^doaiDf  tet  tone  Isaid  OMipfadt  aad 
vvi»«lioo«Qier<if.4fivM»laiBcla  iat&e  panUii  aad'iuid  Aroaiv  4h0  aaid  kuida 
in  eflrii  year,  ^iwmg  dw  pbiiiiitf'a  .looHUb^tcjv  Ik^  qwidifea  ^fhofst  diat 
he^bad  o^nied  avrajr  4a  samia'vMiaiil.aettiBf  «al  dm  «idM»di«reo<'i  or  mak- 
ingi  him  any^aiisiaciHm.fbt  die  mamf  dbopgh- lie  liadAiiiqiiendv  applied  lb 
himloraaiaomntof  d«  dd»^  aacii  tmpb,  and  iar  »  aaitiAtooii  for  die 
aaniB,  bntwhidi  :he  had  refoaad,  <pipt«iln^  ihat  hev  ikeflahidflt^iiKaa  not 
cplided  liwwu  0 ;  ■  <whcreai  die  plaindff  ehavgedi  dial  die  vfaar  of  die  said  pa- 
riah bad  kaoKskoriaUy  teeaaredatt  ipteiea  of  amatt  tidiaa  aviaing  widiin  die 
nidpdiMt  pt'^mmprmttkm  f(dti\fkmm^  die'tidfe'gfhopa;  diat 

hopahad bean  fimt  incioctncad: ia  diq  aaid  ]pndid*inM<ni  todaa;  mddiat 
in  eaaardia  aam  hadbaen  iWdto  the  datadam^  <bo  B»hp^fQf  OxAid,  or  hia 
IcBWot.di^.bad  beaBi  so  pdd  by tmiaudte^  avd  wder^iui  appMbaoafea  tbat  die 
tidieofh4»wa«K«fMaitidiev  lii^biilditirtfivepKayad^^baadiadefManta 
mif^c  anAtar  ahe^premiBea;  andaet'finab  mhai  bpfMrlhadaiiBflaittaaa  dia  laoda 
ocoipiad  by  die  defendant^  ^Attni^  m  eacbyaar;  aiaca.dmipWttdff  bfeoanfte  vicar 
of  die  paxiah»  and  die  value  -of  ibm  tidieadiaraof,  diitmgiitabii:^  ^dia^paoduoe 
of  eafsh  yeait  tibediev  jdie-  aud<  defandaiit^  dM^fiiabap  of  Q«ibr^  or  die  de- 
fendant, Woodioft,.  bad  oaUaeted  aueb  dthaa,  and  to:iabat  "aahie/ciid  taoeived 
ttv,  and  what'MtJsfaction  fixr  tba  aann^  and  from  whom)  diat  die  pkindff'B 
dtie  to  die  tithe  of  hope  ndght  be  eataUisbed  iqpinit  die  said  daAndant,  the 
Bishop  of  Oxford,  in  right  of  bis  arehdeaoonry,  atid  ail  daiming  under  hiin, 
by  the  decree  of  this  courtr  and  tbat  die  said  deftndanta  nugfat  aeoounc  with 
die  piaiotiff  for  all  tbe  dthe  of  hope  which  had  acerned  due  during  the  ]^ain- 
tiff's  incumbency,  and  which  had  been  abatracted  or  reeeived  by  theal 

The  defimdant,  Woodroffe»  said,  that  soon  afbnr  die  disacdution  of  monaa* 
teriea  in  die  reign  of  Henry  die  Eigbdi,  certain  parishes  in  the  eoundes  of 
Sorry  and  Hants  were  annexed  to  ths  bishopriok  of  Winton,  and  afterwards 
appropriated  to  the  ardideaconry  of  Surry;  and  amongst  others,  the  parishes 
of  Faraham,  Bendey,  Elsted,  Frensham,  and  Scale,  with  all  die  dthea,  both 
great  and  small,  of  the  sai4  parishes  or  chapelries  respecdvelyf  reserving  a 
rent  to  the  Bishop  of  Winton  and  his  successors  ;s  tbat  tbe  archdeacon  a]^ 
pointed  ministers  to  perform  divine  service  in  the  said  parishes;  that  the  said 
minbters,  by  themselves  or  their  lessees,  still  enjoyed  the  tidies,  bodi  great 
and  small,  of  die  said  parnbes  or  chapelries  of  Bentley,  Frensbam^  Bbted, 
and  Seek,  tbe  lessees  of  tbe  said  archdeacon  of  Surry  nominating  tbe  minif- 
ten,  and  paying  them  a  yearly  stipend;  that  it  coul4  not  be  ascertained  at 
what  Ume  the  officiating  minister,  who  claimed  die  dde  of  vicar^  waa  ap- 
pointed at  Famham,  but  tbat  whenever  sudi  minister  was  nominated,  certain 
portions  of  dtbes  were  appropriated  for  his  suj^port  and  maintenance,  and 
wbicb  portiens  the  said  plssndff,  as  the  successor  of  die  said  officiating  mi« 
niator,  reeeived  and  enjoyed,  but  that  die  said  officiating  minister  was  first 
permitted  so  to  do  long  within  tbe  time  of  legal  pteacripdon;  that  die  defend- 
ant Allen  had  occupied  since  the  plaintiff's  induction,  &c.  and  was  also 
proprietor  of  lands  in  the  parish,  and  had  gathered  therefrom  hops,  which  he 
cured  and  carried  away  witnout  setting  out  the  tithes  thereof  for  die  phuntiff ; 
tbat  he  was  well  justified  in  so  doing,  as  the  plaintiff  could  not  set  up  any 
good  dtle  to  the  tidies  of  haps  gathered  in  the  parish,  except  to  the  dthea  of 
andi  hops  as  had  been  gathered  in  and  from  ancient  gardena  and  orcharda 
therein ;  that  if  the  defendant,  AUen,  had  gathered  any  heps  tince  the  said 
plaintiff's  incumbency,  otherwise  than  in  and  from  ancient  gardena  or  oreh- 
ards,  that  the  tithes  thereof  ought  to  have  been  rendered  or  accounted  for  to 
bim,  as  lessee  of  the  said  impropriate  recto|ry  of  Famham,  by  virtue  of  a  lease, 
dated  the  25th  day  of  June,  1 764,  granted  to  him  by  the  then  archdeacon  of 
Surry;  and  he  insisted,  that  the  said  archdeacon  and  bis  pnedectaaora,  bad, 
by  tbenaelvea,  their  lessees  or  agenta|  received  dm  tithes  of  hops^  except  of 
aueb  .fappoaa  had  been  fiMed  in  ancient  gardena  and  orchards  for  upwards 
of  onebitiidred  and  tight^  yeiara  pfist,  and  durixig  thtei  last  one  hundred  and 

;  ^  for^ 
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forty  yean  witKbot*  ihterrtfptioft.  Me  admltdMl,  that,  during  the  plaintiff's 
incu'mbeneyi  he,  the  defendant,  bad  anntially  reeenred  the  sum  of  six  pounds 
six  shiyingB  IVom  AHen,  as  a  composition  fof  the  tithes  of  liops  gathered 'by 
him  from  certain  fields  within  the  said  parish,  and  which  he  msisted  he  was 
well  ekititled  to.  He  said,  that  he  could  not  set  fdrth  whether  the  vican^ 
was  regularly  endowed  >fvith  any  or  what  specAes  of  i^knaH  or  oUier  dth^. 
He  admitted,  that  he  had  given  out  that  the  tithe  of  hops  was  not  t&duded 
in  the  possessions  of  the  vica»age,  by  reason  of  the  long  and  ui&ntemiifted 
possession  of  the  trthe  of  hops  growing  in  fields  within  theaaid  parish,  by 
the  reetorft  thereof,  or  their  lesseee.  He  said,  that  he  cp\M  not  set  A>rtb 
whether  the  offi<siating  minister  or  ticar  had  nmiemotiidiy,  <nr  at  any  time^ 
received  all  or '  any  species  of  small  or  other  tithe«  arising  wi^iin  the  aaid  pa* 
rish,  except  as  bdbre  mentioned ;  but  he  deniedi  that  the  said  viosr  had 
for  anytiMie  ma^oPttAy  received  the  tithes  of  hopa  growing  in  fields  within 
the  aa^  parish^  or  any  composition  fbr  the  same ;  and  believed  it  would  ap- 
pear fi(Mi  depositioMftdn  oatb,  that  hops  were  first  planted  in  fields  within 
the -said  parish,  in  the  year  1^66.  He  also  denied,  that  the  tithe  of  hops 
had  at  any  time  'been- paid  to  him,  or  to  the  defendant,  the  Bishop  of  Ox- 
ford; or  bia  predeoeasots,  by  nnstake ;  but  insistedi  that  such  tithe  as  had  been 
paid  was  duly  paid  and  aeooonted  for,  they  being  wdl  entitled,  as  aforeaaidy 
to  receive  the  same.  He  denied,  that  he,  or  any  other  peiraon  to  his  know- 
ledge, had  in  bia'  possession  any  endowment  of  the  said  vicarage,  or  copy,  or 
extract  thereof,  or  bad  been  informed  where  the  same,,  or  any  evidence  re- 
specting such  endowment,  or  the  said  plaintiff's  right  to  such  tithes  might  be 
found;  and  saad,  that  hebeKeved  that  no  endowment  of  the  said  vicarage  was 
extant,  for  that  afbr  diligent  inquiry  no  such  was  to  be  found,  and  therefore 
he  did  not  believe  that  any  such  endowment  had  ever  been  made.  He  also 
said,  that  soon  afVer  hops  were  first  planted  in  the  arable  fields  in  the  said 
parish,'  Mr.  Gtrrrer,  the  then  vicar  or  officiating  minister,  set  op  a  churn  to  the 
tithe  of  hops,  and  the  same  having  been  demanded  by  the  then  lessee  of  the 
rectory  of  the  said  parish,  or  his  under-tenants,  an  action  was  brought  to  deter- 
mine to  whom  the  said  tithes  belonged;  that  on  the  trial  thereof  a  certain 
book  was  produced  by  one  W.  Ghreen,  whose  father  had  been  for  a  long  time 
tenant  of  the  said  vicarage,  by  which  it  appeared  what  tithes  belonged  to,  or 
had  been  paid  to  the  vicar;  that  a  verdict  and  a  judgment  were  given  in  the 
said  action  fbr  the  rector;  and  that  he,  the  defendant,  was  entitled  under  auch 
right  to  retab  the  tithei^  of  all  the  hops  not  idanted  or  gathered  in  or  from 
some  ancient  garden  or  orchard  widiin  the  said  parish,  and  denied  that  the 
same  wtts  hi  pVejudice  to  any  right  of  the  said  plaintiff.'  He  said,  that  the  vi- 
car having  been  permitted  to  receive  certain  small  tithes,  and  the  ancient 
gardens  and  orcharda  having,  by  such  permission,  yielded  tithe  to  the  vicar, 
the  said  vicar  might,  for  ought  he  knew  to  the  contrary,  fW>m  the  time  of  hia 
appointment,  have  uninterruptedly  enjoyed  the  tithea  of  hopa  arising  from 
such  of  the  said  ancient  gardens  and  orchards  as  w^e  converted  to  hop-plsn- 
tations,  aad  which  he  briieved  were  abMt  thirty  acres,  and  fisr  which  the 
planters  pitfd  to  the  vicar  of  the  said  parish  a  eanq»osition  of  two  pounds 
an  acre.  He  also  insisted,  that  the  vicar  had  received  the  tklie  of  hops 
raised  in  the  ancient  gardens,  but  not  of  hops  raised  in  fields;  a!i|d  ad- 
mitted, that  the  tithe  of  hops  raised  in  fidds  in  the  said  pariah  annually, 
amounted  to  a  very  considerable  sum  of  money.  -  He  also  admitted,  that 
there  had  b&in  determinations  relative  to  liie  tithe  of  hopa  within  the  aaid 
parish,  whereby  the  right  of  the  rector  had  been  estaUialied,  fbr  that  it  ap- 
peared from  a  record  in  the  Court  of  King'*  Bench,  that  a  vioar  of  FarnluuD 
did  set  op  a  chiim  to  tithe-hops  received  by  the  leasees  of  the  arehdeaootf  oC 
Surry,  in  the  third  year  of  the  reign  of  King  James  the  First;  and  that  the 
issue  roll  between  the  same  parties  had  been  found,  and  that  it  appealed 
th^«from,  and  also  from  other  evidence,  as  well  as  ^e  continttalioe  of  the 
posaostfion,  that  a  verdict  was  given  in  favour  of.  the  leasee.  H(aasad  sho^ 
that  it  appeared  that  the  said  vicar,  in  the  tenth  year  of  the  said  Icii^,  ap« 
pealed  to  the  court  of  Arches  where  a  sentence  appeared  to  have  been  U^^ 
against  him.    He  further  said,  that  in  the  reigp  of  Charles  the  First,  P  Clap- 

ham. 


0< 

WOOBBOVFE. 


ADDBNDA*  1805 

han,  then  vioar,  having  enteied  isto-  some  of  the  groonda  firom  which  the'       1781. 

rectorial  tithes  of  bapt  aecriied»  conrignoat  to  thoae  gronnda  lioin  which  he      ^acuov 

received  the  tithea  which  he  claitned  aa  '  vicarial,  and  having  seised  thetithea 

due  to  the  tbe^  leasee  of  tjb^e  axdideacon,  he  was  prosecuted  for  auch  act;  and 

that  the  then  Bishop  ofWinton  interpoaed  and  recomiaeadedy  as  means  of 

peaccy  that  the  boundariea  of  the  ancient  gardens  and  orcharda  might  be  more 

distinctly  marked  out*  apprehending,  as  the  defendant  believedi  that  the  vicar'a 

claim  could  not  exteoi  beyond  those  limita,  to  which  proposal  the  said  vicar 

was  said  to  have  acquiesced,  foe  that  from  the  time'  of  such  suit  in  16Si»  to 

the  present  time,  the  lessees  had  untaterruptedly  ei^oyed  the  tithe  of  hops  m 

the  said  parish,  ezc^t  aa  albreaaid.    He  aaid,  that  he  became  (entitled  to  the 

ben^cial  interest'in  die  leaae  befmrc  mentioned,  in  .eonae^pnenee  of  hi^  mar*- 

riage  io  a  family  which  had  held,  the  sanoe  ever  since  the  Ume  of  the  prosecur* 

tionbefore  mentioned,  without  being,  molested  byanyclaim  ftom  aay- persona 

as  vicar.;  that.the  defendant  and  the  saidi  family  had  .always  a  confideaoein 

their  right  to  the  tithe  of  bops,,  except  as  before  mentioned)  which  bad  for  ao 

long  a  series  of  years  been  the.  principal- part,  of  the  (enure,,  and  be,  confiding 

in  &6  security  of  the  said  rigbt>  had  expended  in  fines  and  reserved  cents  the 

sum  of  7000/.,  a  very  large  proportion  of  whieh  was  paid  in  consideration  of 

the  tithe  of  hops*  He  insisted,  that  the  oldest  persons  in  the  parish  had  declared 

that  they  never  heard  of  the  tithe  of  hops  being  paid  to  die  officiating  viear, 

except  for  the  ancient  gardens  and  ordbards,  ai^  believed^  thait  tithe  of  hope, 

planted  in  fields,  had  b^n  usually,  and  still  was  paid  to  ther^tocs  of  certain 

parishes  .in  the  county  of  Kent.     He- said,  that  be- believed,  that  a  Mr.  Cor- 

rer,  vicar  of .  the  said  parish,  endeavoured,  by  collusion  with  seme  of  the 

parishioiiers,  to  deprive  the  rector,  or  his  lessee,  of  the  tithe  of  hops  growing 

in  the  arable  fields  within  the  said  parish;  and  that  the  same  was  detected,  and 

Uie  rector's  right  established  by  one  or  more  verdicts  at  law;  and  be;  insisted, 

that  he  ought  not  to  account  with  the  plaintiff  for  all  the  tithes  of  hopsAccrued 

during  his  incumbency,  and  which  had  been  retained  and  received  by  him 

under  such  right,  and  he  hoped  that  he  ahould  not  be  disturbed  in  the  pos* 

session  of  the  said  tithes. 

.  The  defendant,  the  Bishop  of  Oxferd,  admitted,  that  lie  was  archdeacon  of 
the  county  of  Surry,  and  denied  the  plaintiff's  right,  aa  vicar,  to  the  tithes  der 
mended  by  his  biU,  in  like  manner  as  insisted  on  by  the  defendant.  Wood** 
roffe;  and  also  stated  and  relied  on  the  seme  facts, .  He  inaisted,  that  the 
archdeacon  of  Surry,  and  his  predecessors^  aa  rectors  of  the  said  parish,  had, 
by  themselves,  their  lessees,  or  agents,  received  the  tithes  of  hops  growing  in 
the  aaid  parish,  and  tidieable  places  tbereof,  exc^  as  aforesaid,  fi>r  upwards 
of  one>  hundred,  and  ei^^ty  years  past,  and  during  the  last  one  hundred  and 
forty  years,  without  interruption.  He  aaid,  that  he  bad  not  oollecled  any  part 
of  the  said  tithes,  of  hops  claimed  by  the  plaintiff,  or  received  eny  aatisfac* 
tion  for  the  same,  otherwise  than  by  the  resef  ved  rent  in  the  leaae  of  the  ai|id 
impropriate  reotory  of  Famham,  detedtbe  t^th^if  January,  1764,  and  granted 
to  the  defendant,  Woodsoffe,  but  that  he  had  collected  the  samei  or. received 
some  satia&ction  tin  lieu  thereof  he  being  wdl  .entetled  so  to  do,  under  the 
sajd  lease  and  right  before  mentioned ;  and  he  hoped  that  his.  aaid  right  would 
not  be  prejudice  by  any  decree  of  .the>  court; 

The  defendant.  Men,  by  his  answer  filed  without  oath  pursuant.  j|o  order, 
^d,  that  the  plaktiff  was  duly  instituted,  &e^  into  the  aforesaid  vicarage,  but 
knew  not  that  he,  as  vjear,.wa8  entitled,  by  endowment,  pfescxiptioi^  or  other<» 
wise,  to  all,  the  rakaU  tidiea  .arising  therein,  but  that  when  the  officiating 
miniat^r,  who  ebimed  the  tide  of  vicar  of  the  said  parish,  was  appointed, 
certain  portions  of  the  said  tithes  were  appropriated  for  his  support  and 
maintenance,  and  which  he  had,  and  still  received  and  eipoyed.  He  admit*^ 
ted,  that  since  the  plaintiff's  induflkioo»  ftc  into  .the  said  vicarage*  he  had  oc- 
cupied, and  was  also  owner  of  divers  lands  within  the  said  parish,  andin*each 
year  had  had  and  gathered  <therefi:om  some  hops,  and  had  cured  and  carried 
av^fay  the  aame  without  setting  out  the  tithes  thereof  for  the  plaintifl^  or  malo 
ing  him  any  satisfaction  for  t£^  same;  and  he  admitted,  that  he  had  applied  to 
him  for '.an  account  of  the  value  of  die  tithes  of  such  hops^  and  for  a  eatisfac* 
.  tion 
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tioB  for  the  same,  but  betog  claimed  fay  tbe  defepdant,  Woodroffis,  he  had 
fused  to  eomply  therewith,  aod  had  omnally  paid  the  said  Woodroflfe 
pounds,  six  AWaagBt'  hs  and  (6t  a  oom]Mitioii  ftnr  the  tithe  of  hops  planted 
and  gaAered  by  hini  in  wsA  firomesrlaiA  fieida  imtbib  the  said  panaht  and  Ae 
titheable  ^aoes  theieof« 

SoonioUr  thedafondanit,  Woodrofibi  had  put  in  hbaaawei^  he  died,  when* 
by  the  suit  and  prooeedii^,  as  to  hinii  becme  abated,  but  die  plaintiff  filed 
his  bill  .oiC  revivor  against  bia  executors,  in  order  to  have  the  suit  veviwed* 
They  apimisd  find  put  in  their  nmwetf  whereupon  the  snit  and  proCeediii^ 
were  acoordii^y  revived,  pwcsnant  to  order  obtained  for  that  purpoae;  asil 
the  plaintiff  having  filed  a  replication  to  the  asvmai  answers  of  the  defend* 
ants,  G«  Woodroi^  deceased,  the.Bishopof  Oxfiurd,  and  theezecntoraof  the 
said  Woodroffe;  and  the  Bidiop  of  OnfiNtd  lejowed  thereto;  and  witnesses 
were  examined  on  both  sides  t  ni.  now  upon  iwaring  oounsel  several  days  on 
both  sides;  and  reading,  by  consent,  an  examined  copy  from  a  book  in  the 
registry  of  the  Bishop  of  Winto'n,  of  an  admission  of  a  vicar  to  the  vii^oage  of 
Famham  in  1295;  like  admissioaa  in  the  years  1916,  1488,  15%0,  1557, 
1709;  the  plaintiffV  admission  thereto  in  1769;  andalso  several  depositbna 
taken  in  the  cause  for  the  plaintiff;  and  reading  an  order  to  prove  exhibits; 
and  the  following  evidence  for  the  defendants,  via.  several  entries,  dated  ^ 
1881,  out  of  a  book  in  the  custody  of  the  Bishop  of  Wmton,  intided,  **  The 
Regialer  Book  of  John  Stretfbrd,  Bishop  of  Winton;"  and  also  several  entries 
relative  to  the  archdeaconry  of  Surry,  and  the  vicarage  of  Famham,  from 
the  Ecclesiastieal  Siurvey,  taken  in  pursuance  of  an  act  ^parliament  passed  in 
the  26th  vear  of  Henry  the  Eighth ;  and  also  leading.a  copy  of  a  record  of  an 
issue  in  tae  Court  of  King's  Bench,  at  Westminster,  in  Trinity  Term,  m  the 
third  year  of  James  the  First,  Fielder  v.  Currer,  derk,  intided,  "  Surry  Bdl, 
1115;'^  and  reading  the  depositions  of  several  wimesses;  snd  on  debate  of 
the  matter;  it  was  ordered  to  stand  over  for  the  opinion  of  the  court;  and  the 
cause  standing  accordinffly  to  this  day ; 

The  court  ordered  the  bill  to  be  dismissed  as  against  the  Bishop  of  Win* 
ton  and  the  executors  of  Woodroffe,  with  costs  to  be  taxed,  and  as  against  R*  * 
Allen,  with  forty  shillings  costs,  according  to  the  course  of  die  court. 

^  Skihksb,  Chief  Baron;  Btrs,  Baron;  Hotrax,  Baron;  Pebrtk,  Baron. 

IJFoodJ] 

In  this  case  the  plaintiffii  claimed  by  prefcrMyftbii  or  endowment,  to  be  en- 
titled to  the  tidie  in  question,  and  the  Lord  Orief  Baron  considered  he  ndjgfat 
entitle  himself  under  eiiher:  fin^,  though  no  endowment  might  be  fimnd,  yet 
evidence  of  usage,  which  would  not  support  a  prescription,  might  eetnblisb 
an  endowment.    And,  that  if  the  -vicar  vrere  permitted  to  avail  himself  of 
such  evidence,  the  rector  ought  to  be  allowed  to  oppose  the  vkai's  dann  of  a 
prescriptive  right,  dther  by  evidence  proving  an  oidowment^  or  fayaliewing 
that  the  evidence  adduced  by  the  vicar  to  support  a  prescriptive  right,  tt^ 
plied  to  an  endowment  only.    That  where  no  endowment  was  to  be  feutid, 
and  all  smalt  tithea  had  commonly  been  received  by  the  vioar,  the  pt^sunp- 
tion  was,  that  he  was  endowed  with  id!  small  tithes,  ttid  that  stty  n^w  tidie* 
able  matter,  atking  within  the  parish,  should  be,  or  be  presumed  to  have  been, 
ccmfirmed  in  the  endowment;  but  that  the  role  ought  to  be  ^iplied Willi ' 
equal  attention  to  the  claims  of  ihe  rector,  FVemk&i  V.  The  MaHer  And* 
Bretknsn  of  8i.  C7ro«#(l),  JValHi  r.  Pain  and  VnderMtt{i%  SeafT  r.  JW-^ 
nity  CoUege,  CanAridge  (8),  Smth  v«  iri^^(4),  Cartmight  t.  B4dkf{S)i 
That  in  all  the  eases  where  there  was  no  evidence  of  an  endowment,  or  wfaere^ 
the  viear^  right  to  M  tithes  was  not  admitted,  his  light  to  the  tithes  in  ques- 
tion vras  proved,  either  by  enjoyment  of  that  particular  tithe^  or  by  gen«al' 
usa^e  of  taking  iM  small  tithes.    In  diia  case,  the  usage  had  been  in  op- 
positien  to  the'  vicar's  daim,  and  the  court  therefcfe  oensidiered  ^t  tithe  to 
bebng  to  tile  teotor,  and  dismissed  the  ▼icai'B  1^. 

B.  £1  Geo.  8. 

(l)BttBb.  78  {  Awte,  voL  1,  p.  768.    (2)  Com.  633;  AMe^  p.  67.  (3)  3  AuL  760;  AwU,  p.  429. 

(4)  Ante,  p.  127.        (5)  AnU,  p.  221. 
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FratJkHii  v,  ifi>bie«.  Clerk.  M$.  2  GwO.  122». 

*  4  • 

IN  tbb  case  lbt«e  seveiid  t«Miei»  wete  ij^raetad  r  •  om  of  tbem  b^ing;  wheth^  Qiririr  Issoe  to 
one  John  Pearce  and  his  ancestors  had,  from  time  immenrbrial;  paid  to  try  a  right,  the 
the  king  and  his  ^redecestdvsj  Ih^  tenths  of  a  oertaiik  retitorjr;  'ahd,  in  eoosi-  judge  may, 
deradon  thereof,  had  revived  and  taken  all  die  ti^M,  bddi  great  and  small,  ^^^^  ^  f^' 
arishig  within  tjie  parish.    On  the  trial  at  Oxford,  beibre  Mf .  Jusftc*  fJirATH,  SSs^  on'the " 
it  wais  ackno«vledged,  diat  the  issue  eotdd  not  he  ^su|^>oi^t(9dV  ttnU^ig  tifei  judge  pottea  a  diflPer- 
wovdd  indorse  on  die  poktea  another  right,  difl^nrhi^  idttat^rialljf'fi^bmf  thifr  pte-  ent  right  to  that 
scription  }aid  m  die  dechuradon,  if>  die  jnty  «hoaM  'ft^  il?  but  diA.'thbre  ^^  ^?  ^^,^ 
beiiig  no  oider  ibr  the  pttrpoeei,  the  Judg^  refused  'to  d^'  Oa  -An applieadoj^  for  ^^find  ^^\ 
a  new  trial,  Lord  Maks^ibit'S^  held,  ^diat  die  difi^reht  eustoiAs  might,  and  ought  i^t. 
to  be  indorsed  on  '^pesteai  without  an  oider  Ibt'thi^'puifNy^.     '      ' 

,'      S  I. 

£•  2t  Geo.  3.  1781;    Scacc. 
Travis  v.  Chaloner  and  Others.  [4  Wood's  Deer.  201,]  Gwi!.  1237. 

THE  vicar  of  East  Ham,  in  th^  county  of  Chester,  daiined  the  tith(s  of  hay  A  verdict  ia  an 
in  th/5  tpwn^hips  of  Great  Sutton  and  Litde  Suttoi^  in  kin4f  imuc  between 

The  defendants  denied^  that  the  vicar  was  endowed  with  die  tiAe  t>f  hay  in  ^®  "^^^f 
the  said  townsh^a^  or  either  of  them ;  and  said*  t)iat.the  said  towitabips^  Wiih  ^^^d  evidence  in 
the  rectory  impropriatet  were  part  of  the  poasesaioitiy  and  in  the  hands  of  the  a  case  between 
abbot  of  Chester,  at  the  diasoludon  of  the  greater  nxttasteries  in.  die  time  of  the  vicar  and 
Henry  the  Eighdi ;  that  Henry  die  Bighdi  was  entitled  to  aU  the  tidie  of  hay  ""^^^^^2' 
and  grasa  mowed  for  hay  in  the  said  townships  in  rkht  of  the  said  inpcdpriate  j^^  'san^nMMlw. 
rectory;  diat  the  said  townships  (exclusive  of  the  Old  Hall,  reputed  io  have 
beea  an  aneieiit  religious  house»  belonging  to  the  said  abbey  and  the  demesne 
knds  thereto  belonging,  in  the  township  of  Litde  Sutton,  and  exclusive  of  a  mo* 
dem  £urm  indoaed  firom  the  common  lands  within  the  manor  of  Lkde  Sutton,  no 
pavt  of  whidi  was  occupied  by  the  defendants)  had,  from  drae  immemorial,  eon- 
sisted  of  several  ancient  and  distinct  farms,  of  sll  which  the  particular  lands 
theretoseveraUy  belongiog,  were  atill  separately  and  well  knpwn ;  that  they  had, 
during  thmr  several  hmdings,  taken  all  the  hay  and  hay-grass  arising  from  the 
said  aneient  farma»  to  their  own  use^  without  setting  out  the  tidies  thereof  to 
the  plaintiff;  thatr  until  the  phMnfiff  ^^uld  establish  a  right  at  law  to  the  said 
tithe  of  hay  arising  from  the  said  &ima,  they  were  not  eompellabif  <  to  set  fiirth 
the  same;  that  the  said  ancient  fiirms,  which  thi^  set  forth,  wece^  as  they  be- 
yeved>  part  of  the  impropriate  tectoty  of  East  Ham,  formerly  odled  the  rec« 
tory  of  Sutton;  that  no  satisfaction  had  bcen»at  any  time,  made  to  any  vicsur 
of  die  ptsriah,  .for,  qr  in  reqpect  of  the  tithe  oC  hay,«  or  grass  mowedior-  hay 
arising  from  any  of  the  said  ancient  farms;  and  tbittb^^said  tiduMi  bekxnged 
to  the  ownem  (»  die  ssdd  ancient  farma^ 

The!  plaintiff  ipeplied;  the  defendant  lejoiiKd;  m^i.  witnesset^  were  ex* 
amined  on  both  sides;  and  the  cause  came  on  to  be  heard  on  theiSlat  of  May 
laat»|H[id  several  days  foUowiog;  whan,  upon  hearii^  eoyansdon  bodi  aides, 
the  said  bill  waa  read  as  to  the  mamwi  of  the  pkiatiff  laying*  hja  idaim  to 
tithes;  and  the  foUowipg  wsitfea  avideiicn,  after  thovreadii^  of  ithadheen 
€>fa^ted  to  by  the  defrndant's  comwftl,  and  the  oh^eotion  overruled,  was  reifed ; 
the  rental  of  the  abbot  of  St.  Werbutg^  in  Chaster,  of  the  lOdi  year  of  Henry 
the  Sixt& ;  Eaat  Ham.  tevrier,  1696 ;  a  eop^r  of  East  Ham  terrier,,  tha  ^^tb  of 
Hay^  1709;  and  reading  thedeposkiona  of  ae^al  witnesaeafor  the  plaintiflT; 
acQpy  of  an  act  of  parliament  for  vesting  die  estates  of  C.  Cholmoaddey  in 
trustees  for  paH  passedia  the  6th  year  of  Geoi^ge dm  Second;  tha.raoard  of 
tkpofSea  aetiifi^iied  ii>t^  the  office  of  pkaa  of  diia  oeurt,  in>a  c^t«9e.in  1779» 
TrtariSf  derk,  v*  Mason;  and  on  die  4apoaitioA  of  W^Ma^oOt^  ^xvptiori.  &r 
the  pl^tijfl^  b^ing  offered,  but  die  readii^  refused  by  the  court;  and  reading 
several  decrees  of  this  court  in  the  said  cause^  Travis  v.  Whitehead  (1),  dated, 

'  rssfmctivdy, 

-        '  (t)  Jtnu,  p*  124S.  ' 


1808  TITBIl.<UHI»: 

1 781.        reip«ctiTd]!i,  tke  IBtk  of  Docomberi  ^1775,  tbe  let  of  ivAy^  1 7?7^  and  the  fSth 

'  TRAVIS        of  NoT0mbe|f,  1779,  IJhe  readu^  of  which  was  ahio  objected  to  by  lihe  defend- 

cHAu>NER.     ^^^'  counsel,  but  the  objection  overruled^  aud  the  defeAdatita'>  couBO^ofier- 

« _^-    -^,^  iBg  to  JQead  in  evi4(pc€^  on  their  behalf#  po^tttMon  inaes  directed. by  tliis court 

in  a  cause  wherein  the  said  6.  Travis  was  plaiotifi^  and  ,Sir  W.  Stanleyi  Ba- 

ronetf  defendant,  .the  sainewaa  objected  taby  the  plaintiff's  oMnael;  but  the 

said  objection  rbeing  overruled  bylhocouort,  the  said  poftoiu  wore  read;  and 

the  depositions  of  Q.  Walker  and  J.  Cdtohky  were  also  cead  on  the^  pbintiff's 

behalf,!  ill  reply  ^  tjbe,.de^ndant$'  exrideoce;  and  hearing,  the  pbiotMV  eoansel 

iii.irqdy;.  th^ioouj^t  ordered  the  defendants.to  account. for  the  tithes  in  kind  of 

bus  demanded^  by  .the  billi  with  co^ .    . 

SkKUfNisat  Chief  B^ron;  EYft£»  Baaron;  Hoxuajc,  Bftron;.  PEKarH*.  Baron. 

..The^urt  Jbeid»  19  this  c|iae^,ChAt  a  yeirdict,in.an  issue  between  the  pbuiitiff» 
(die^viiDat)^  and  otb^r  fiomfmn,  on  a  question  of  mo^iti^,  was  evidepce  in  this 
case;  and  that  the  objection,  res  inter. alief  acta^  did  Dot  apply:  diougli  the 
eifide^Qe  wad  opea  to  the  imputation  4)f  fraud)  &c.  . 

Vl;2iGeo.9.n8h    ««cc 
Ashhy  Y.Power.  [4  Wood's  Deer.  186.3  Gwil.  1238, 
Though  from      RXVIB  eector  qf  Bacwell^  in  the  comib^  ^  Ijeioester,  claimed  the  great 
^J!I!?^?!^J''    "*-    an<i  Mtt^  tithes  yearly  arisiM  therein,  particidwrly  in  the  year  1 777 ;  and 

amount  of  cer-     .     .^^     i,i     •     i^/.*'     *-wi -i***  i      i    *      i        ««r-.y.       •  •  « 

tain  sums,  al-  mswted,  th^  «e  had^  before^Oid  Micfaaelnias-day,  1776,  giYen  aotice  to  the 
leged  to  be  im-  defendants  to  set  out  their  tithes  for  the  ensuing  year  in  kind ;  that  they 
memorial  pay-  had  refused  SO  to  do,  <^  pretence  that  modu$es  were  payable  in  liai  thereof; 
^d  wkh^e'  ^^  ^^  ^  modutes  of  any  kind  existed  in  tlie  said  parish;  that  as  evi- 
value  of  the  liv-  dence  thereof,  it  appeared  by  avaluation  taken  of  the  rectory  in  the  264)i 
ibg;  fromadif-  year  of  the  re^  of  Henry  the  Eighth,  that  the  value  of  die  tithes  at 
ferentfliMiiif  time  amounted  only  to  the  sum  of  21^  If.  6i.;  bu^  that  the  campoaitioBB 
been  wfu™^''^  insisted" on  by  the  defendants  amounted  to  a  much  laa^  sum;  that  the  pro- 
and  'from  an  an-  ^^  ^  ^^^  rectory  had,  during  the  present  century,  at  least,  amounted,  commti- 
dent  terrier;  nilm$  QfifiM,  to  SftOL  and  upwards;  that' it  appealed  by  sundry  terriers,  and 
there  waareuon  other  evidence,  that  he  was  entitled  to  all  the  tithes  in  kind  within  the  whole 
^^^^''^^^  of  the  parish  and  lordship  of  BarweU;  and  that  if  any  agceeroent  haid  been 
were  not  UL-  entered  into  by  the  defendants  or  any  of  tbem,  with  some  of  his  predeoeasors, 
cient  payments,  for  the  payment  of  a  oomposition  inlieu  of  tithes,  he  was  not  boand  thereby. 
yet  the  court  The  bill  therefore  prayed  an  aecoont  and  paymeikt. 
considered  thess      xhe  plaintiff  died  befons  the  defendants  had  pni  in  their  answntm;  but  his 

circumstances      ..  •■  ^  ^  ,_!      msi   j  i.      fii     ^       • 

as  only  the  me-    ^<^<l^«  •S  ^^LOOttlnx^  fittndjheff  lttU.of  leviTOrd' 

dia  of  proof,  af-  The  defendants  admitted,  that  they  had^lbr  several  years  past,.,  neapectively 
fordmg  infer-  QccuiHed  lai^ds  f n  the  larisb  of  BMrwbU  and  the  viU  of  Stapbio^  .aiid<  named 
^conch^ivf  ^  qusmities  theveof  9  that,  some  ime^isi  Oolober^  I7|76,.  ifaey  hada^eea re- 
cvideuceT^and  >3p^^ively  served  with  notiseB>'tiilBetoii4  thek  titbor  in  idnd ;  iad.tliat  they 
directed  issaei.    htdarefused  so.to  do*'.  -.      ..     t    '  I  I      ' 

The  defendanti  £•  Boweto^  insist^  that  die  finrm  occupied  by  IdiBiieoBBiBted 
of  three  parcels  lof  kad^  under 'the  AaqMSidT  the  Old  Estate^  GbaeeajBljaJid« 
and  Barber'a  Land;  thnt  theito  :liadtbeen  aonnettiariaitty  paid»  tp  Midbaeiknas, 
1Z76»  to  thecectdr  ofBacwelli  by  hal5*yaad[y'paymeiite^  ion  Lady-day  and 
Michaelmas-day,  the  following  anma^nf.iDoney^tn  Iteuof  idl  tidies  whataoever, 
arising  upon  the  said  several  lands,*  vin.  <f  For  the  Okl  fiatate^  4/.  1  jsr. ;  for 
Green's  Land,  17«. ;  and  for  theBtt^sr's  Land)  li«  lOtf. ;  making  together  the 
sum  of  7^  d#."  :  .  ;     ,1  .      ., 

The  defendant,  George  Allen,  insisted*  that  for  theiihrm  occupiBd  1^  him, 
called  Gee's  Land,  I/.10«.;  for  Poleawoith  Poor,  5««;  foe  his  •own  lands, 
3«.;  and  for.  Preston's.  I^aods,  1/.  Its*  6d;'  making,  together 'the  nm  of 
SL  lOt,  6<L ;  had  been  immeiaorially  paid  as  sfosesaid,.  in  ii^i  o^ilhe  tidies 
thereof.  . ,      ,•  .  .•..-.  f,.. 

The  defendant,  B.  Darker,  insisted,  for  her  estate,  on  a  9n0dtti'otSi,  lis. 

The 
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The  defendant.  Si  Snilb,  biitled,  that  fbv  Viller^,  or  late  fikiiuier's  Land, 
ftL\5s.  6d.;  Wright's  LaiuKt^i.;  andJohnaon's  Laiid,  Ss.ddr^  making  to- 
gether the  sum  of  9L  lifw ;  had  been  paid.  - 

Thedefendanty  J.  Toon,  inaiated,  that  for  hia  fiuroiy  part  of  the  estate  of 
Mr,  Adlway,  Sh  6m.  had  been  received  down  to  the  year  1769,' as  aforesaid,  in 
lieii  of  the  tithes.  He  alao  insisted  upon  an  agreement  made  about  Lady-day, 
1769,  for  payment  of  difTerent  sums  of  money  for  the  said  estate,  aa  in  the 
said  ansurer  was  stated*  .He  also  inaisled,  that  in  respeet  ai  the  elose  hci  rented 
of  Daniel  Woodland,  and  five  other  closes  he  had  puroliaaed  of  him^  part  of  an 
estate  tailed  (xisbarne's,  that  no  tithes  *i«4ii;tsoeveit' had  ever  beeiipai^;  but 
that,  on  the  contrary,  the  owners  and  oocn^eis  of  tUe  said  entire  ^testate^  had 
immemorially  paid  to  MichaelmaB,  17?^  ito^tbaireotor^by  haHf-yearfypay* 
ments,  as  aforesaid,  the  sum  of  20/.,  in  lieu  of  all  tithes  yearly  arising  upon  the^ 
said  entire  estate.  He  also  insisted  on  a  modus  of'  18£  payabk  as  aforesaid, 
for  Noel's  Estate;  and  for  Old  Farm,  Sk ;  itnd  at^onred,  ^t  the  said  modmes 
had  been  accepted  to  Michaelmas,  1776. 

The  defendant,  J.  Smith,  iqsialed,  that  fbnr  Blfike's  Land'aod  TVisweH,  the 
sum  of  3/.  I2s, ;  for  Pole  Meadow  and  Lee's,  1/.  6s. ;  for  Thomson's  Close,  lOs. ; 
for  New  Close,  Ss. ;  and  for  Ed.  Biddle's  Land,  I6s. ;  making,  together,  the 
sum  of  61.  7s.p  had  been  paidi  in  Ken  of  tiie  tUI|e%  jto  Michaelmas  aforesaid. 

The  defendants  insisted  on  the  said  modui^s;  .and  denied,  th^t  they  or  any 
former  owner  or  occupier  of  lands  within  the  ^id  parish,  had  entered  into 
any  soch  agreepient  with  the  plaintiff's  predeeessors^  as  in  the  bill  mention jld, 
for  the  payment  of  such  compositions  specified.  They  set  fortii  an  aecoitht 
of  their  titheable  matters,  and  offered  to  pay  the  sums  due  in  respect  of  sueh 
moduses. 

The  defendant,  W.  Leader,  said,  that  four  years  ago»  be  pnrchased  of  D« 
Woodland  several  acres  of  land,  part  of  an  ancient  iarm,  and  one  entire  estate 
in  the  parish ;  that  the  defendant,  Ileech,  had,  during  the  four  years,  occupied 
of  the  said  D.  Woodland,  other  part  of  the  same  estate;  and  that,  bettdes 
the  lands  occupied  by  them,  there  were  comprised  in  the  said  ancient  farm, 
other  quantities  of  land  held  by  the  defendant  Toon  and  other  persons^  that 
in  the  month  of  October,  1776,  they  had  been  served  with  written  notices  to 
set  out  dieir  tithes,  but  had  refosed  so  to  do,  b^aose  that  all  the  proprietors 
of  the  said  ancient  farm  so  purchased  of  the  family  of  the  Gisbumes  by  D« 
Woodland  had  immemorially  paid  to  the  rector  ^L  aryear,  in  lieu  of  all  tithes 
whi^oever,  arising  thereon,  to  Michaelmas,  1776. 

The  defimdant.  Gamble,  said,  that  fi>r  fifteen  years  past,  he  had  occupied 
part  of  an  ancient  farm  in  the  parish,  belongiag  to  the  family  of  the  Noels, 
£at  which  he  set  up  a  modus* of  ISL  perannum^  payable  as  afbresaid. 

They  submitted  to  account  for  the  said  imMftcsfS,  and  pray«d  the  siune  be- 
nefit as  if  they  had  pleaded  the  same,  &e. 

Before  any  further  proceedings  were  bad,*  the  defendantBi  E.  Power  and  J. 
Smith,  died;  and  the  plaintiff  filed  her  bill  of  revivor  against  their  executors, 
who  appeared,  but  did  not  file  any  answer  thereto^- 

The  plaintiff,  Elizabeth  Ashby,  replied;  the  defendants  rejoined;  nnd'di-* 
vers  witnesses  were  examined  on  both  sides;  and  uponhearmg  oounser se- 
veral-days for  all  parties;  and  reading  several  proofs  taken  in  the  cause  on  the 
behalf  of  the  plaintiff  and  o£  the  defendant^;  and  on  fbU  debate  of  tM  matter; 
ttus  cause  was  ordered  to  stand  over  for  th^  judgment  of  the  court;  the  oourt 
ordered  issues  to  try  the  following  moduset,  to  wit«— 
« .  'First,  **  Whether  £.  Power  (late  a  defendttt  in  this  cause,  bat  now  deceased), 
and  all  and  every  other  person  or  persona  whose  estate  he  had  in  a  certain  parcel 
of  land  called  the  Old  Estate,  containing,  by  estimation,  120  acres  of  land,  part 
of  a  oertain  farm  or  tenement  and  land  latriy  occupied  by  the  said  E.  Power, 
situate^-  lying,*  and  being  within  the<said  parish  of  Barwell,  in' the  county  of 
Leioeater,  containing  in  the  whole,  by  estimation,  168  acres,  have  and  had,  from 
turae*  whereof  the  memory  of  man  b  not  to  the  contrary,  been  accostomed  to 
pay,  and  have  and  hath  paid,  in  every  year,  to  the  rector  of  the  said  rectory  or 
parish  of  Barwell, -for  tiie  time  being,  or  his  farmer  or  appointee,  by  half-yearly 

payments, 


FOWBR. 
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ASHtBT  f^  3i|iQ(  Michael  tli6  Anm^^tly  m  at^ttM^  tim  ok  tu^ffs  ^(ttflv^A^^a  fetalis 
cUya  as  required,  the  «um  of  4/»  15«.|  iotr  «od  ia  xi^Kpeot^ymt  j^  of  the 
aaid  &rm  and  land  caUed  the  Old  f«tftpite,  inlien«,  fi4i  aa^i^^^  and  d^s- 
chaige  of  the  tithes  of  att  ai|d  ai^giil|u  ,th^  tit^^eabla  .ms^tapi  arigio^  xqpamngt 
increashig  and  growing  in  and  ^ppntba  laid  .part  lyfiili^^  said  fiirm!fnd  lands 
eaBed  the  Old  Estate."     .  '    ,  .      u-     ^  '  ^^    "-     ' 

SeocNid]y»  **  Whether  the  sai^  £.^pwer»  aiod  ijl  aQ4  ^^^  o^^^.P^raon  or 
persons  whose  estate  he  had  i^ya  certain  pacce).  of  Ifvndicajle^^C^^li.'^  I^aild, 
eontaining^  by  estimation,  ^9  ajqe^.i^f  I^nji^  par{  o^«  fiexiiwH&BfmM^^^ 
and  land,  latefy  occupied  by  the  $^\^^^joyf^^  ^W^*  v^i^.ip^]^' V^^l^ 
the  said  parish  of  BarwaU,  cqntaa^ng'iii.  $he  'f^o]fi^^iig)Afufi^^  ticres, 

have  «sd  had,  from  tii9e  whexeof^tb^-jn^wery  pf  i^WAsfnot.t^^^c^trsvy, 
been  Bccuatomed  to  pay„^and  .^a[ve  aod  Jmik^diSfip,  eveqr*y'^^i^{h(^ Rector 
of  the  said  rectory  or  pfunsh.  oit  wufwell  ior  the  time  finng^  chc  iua^^tner  or 
appointee,  by  half-yearly  pavments,  oii  tha  feast-days  of  the  AQtiioiciatioQ  of 
the  Blessed  Virgin  Miffy  and  Saint. Michael  tbe  Ardian^el,  or.at'suai  times 
after  the  said  l^t-^a^a  as  remiired,  the  sum  of  17^«'  ior  and  id  respett«£  that 
part  of  the  said  fkrai  and  lands  called  Green's  Land,  in  foil  StatisllK^tioa  and 
discharge  of  the  tithes  lof  all  an^  pngiAB^  the  tithe^ble  matters  arisingi,  re- 
liewii^,  increasiDj^i  and  growing  inap^J  1^0  the  said'part  of  the  aaid  &rm 
and  lands  called  Gieen*8  Land/' 

Thirdly,  ^  Whether  the  said  £»  Power^  and  all  and  every  pth^  person  .or 
persons  whose  estate  he  had  in  a  certain' parcel  of  land  called  Baabers  Land, 
containing,  by  esftiniation,  i33  acf^  of  land»  parcel  d^a  eertiun  farm  pr  tei^e- 
ment  «id  lands  lately  occupied  by  the  ^aid  E.  Power,  situate,  lying,  andlieing 
within  the  said  parish  of  BarweH,  containing  in  the  whole,  by  estimation,  IG$ 
ecres,  have  aad  hathi  &001  tune  iiviiereof  the  memory  of  man  is  not  to  die 
contrary,  been  accustomed  to  pay,  and  have  and  hath  paid,  in  every  year,  to 
the  rector  of  the  said  reotory  or  parish  of  Barwell  {or  the  time- beings  or  bis 
fanner  or  his.  appointee,  by  half^jrearly .  payments,  on  the  feast-days  of  die 
Annuneiatiou  p£  the  Blessed  Virgin  IVuiry  and  Saint  Michael  the  Archang^ 
or  at  such  time  or  times  after  the  said  feast-days  .as  required,  ibe  aum.of 
IL  10«.,  for  and  in  respect  of  that  part  of  the  said  farm  and 'lands  caljed 
Barber's  Lend,  in  ftill  satisfaction  and  discharge  of  the' tithes' of  aO  and  sin- 
ge^ the  titheable.m^ttenk  aifisiogir  rmwi^r  increasipg  and  growk^  in  and 
upon  the  said  &rm  ^^i  laiide  caUed  Barber's  Land.''  ,     -      . 

hi  which  said  6rst,  second,  and  third  issues,:  the  executrix  of  ^e  am^  Power 
to  be  .the  plainiifrat  law,,  and' the  plaintiff  in  equity,  the  defendant**,  ^, 

Fourthly,  "  Wliether  the  owners  and  proprietors,  or  occupiers^  of  a  bertaia 
ancient  farm,  or  one  entire  estate,  late  Gisbume's 'Estate,  bontainmg'^jf  acres, 
S$  jwles,  situate,  lying,  and  being  in  ,£he  said  ^rfaR  of'BarweJL  jra  time 
whereof  the  memory  oi  man  i^  not  to  the  contrary,  have  tised'  4nA  Jiff^  ac- 
customed to  pajr^  mid  have  paid  in  mvery  year,  to  tbe'r^^tpr^dT  tbe.&f^ 
or  parson  of  the  parish- church  of  Barwell  aforesaid,  for  m  ^nk  ni^^^  * 


farmer  or  ^pmntee  thereof,  by  "half-y^l^  paymente,.  <f^n  tb'||^'JSn^ 

AnnUndation  of  the  Blessed  Virgin  ^iary^ and.  SiuntlVtic 

or  as  soon  after  as  demanded,  llie  sum  tv20(,,  in  t\i^  an^.ra^B^u'i&ction 

of  all  and  singular  tithes  whataoeter,  yearly  iuisiii^l^^^ 

happening  in  and  upoki  the  said' ancleiit*  farm,  df  one  e^Wre 'emte^  called 

Gisbume's."  .,  n    ^   .,      . 

The  d^fendanttf,  W.  Leader,  Hi^ard  Ileecllan J  iS^i^'Uf^pf]  i^  plaintifli 
at  law  in  (tas  issue,  and  the  plaintiff  in  eq^uit^  ihd  d^rendantl'  /'  ,'  •' 

Fifthly,  '*  Whether  the  owners  and  proprietors  ot'occupiers  of  tk  iertaiin  an- 
cient farm  or  one  entire  estate,  called  Moefs  iSstate,  containing  ^S^^'acres,  14 
poles,  situate,  lying,  and  being  wlitliin  Ch^  sai^  parish  oC  fitUweO,  from  tine 
whereof  the  memory  of  hiata  is  not  to^e  confararr,  have  Men  accostdmed  to 
pay,  and  have  paid,  in  every  year,  to  the  rector  or  die  said  rectory  or  punsb- 
church  of  Barwell  aforesaid,  for  the  time  bemg,  or  his  farmer  or  a^ipoiatee  theie* 
of,  by  half-yearly  paytnents,  on  the  feaat^daya  of  the  Anmmdatioiiof  tlie  Bkased 

Virgin 
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Virgiii^Mftry  flBkil  6a!ht  MMmI  A»  ArriuMigel,  oi  it  toon  ifter  a»  Acmaodri,        17B1. 
the  ram  of  1  S/.»  in  Ueu  and  ftdl  MtnfiuBtiaA  of  qH  dchte  7«ady  gi-oWmff,  arMng,        amby 
ralewfii^,  or  Imppcakiy  in  and  viptm  th6  said  atieieht  ftirin/  I9^|M  efitire Es- 
tate called  NoeVt.**    Tti  wWdt  iaid  fifth  te^e,  the  defendants,  Ja  Chamfale  and. 
J.  Toon  wefe  to  be  platntifit  at  law,  and  the  phiintMrin  equttjr,  defendant. 

Sixddy,  **  ¥nietfaer  the  owners  and  pioprietota  of  a  oenain  eotite  estate, 
containinffy  by  estimation^  ft^S  acres,  situate,  lying,  and  being  within  theeaid 
parish  <»^BarweIl,  and  of  which  said  entire  estate,  Anthony  Oneby;  Esq, 
fornierlr  was,  and  John  AilWay,  Esq.  then  was,  the  owner,  bad,  fnom 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  been  aceu^totned, 
to  pay,  and  had  patd,  in  every  year,  to  the  rector'  of  the  said  < rectory,  or 
parish  of  Barwell,  for  the  time  being,  nt  his  faitaer  or  appointee,  by  half- 
veatly  pavmmta,  oh  the  feasl^ys  of  the  AnXmnctadon  of  die  Blessed  Vk^in 
Maiy  mi  Satni  Hicbad  the  Atchangel,  ot  at  such  times  after  the  said'  feast- 
days  as  required,  die  aum  of  BU  6f .,  in  liea  and  ftiU  satisfaction  and  discharge 
of  the  tith^  of  ail  Imd  siagidar  tbb  tith^able  matters  arising,  increasing,  re- 
newing, and  growing  in  and  upon  the  said  entire  esute." 

ThedefendiHitv  J.  Toon,  to  be  the  pUntiff  at  law,  and  the  plaintiff  in  equity, 
die  defendant. 

The  court  further  oidered  G.  Alien,  E.  Darker,  S.  Smitli,  and  E*>  Smith,  to 
account  for  the  tithes  which  had  arisen  upon  the  lands  in  their  respective  oc- 
ciqpations,  as  demanded  by  the  bill;  and  J.  Toon  to  acepuht  for  the  tithes 
which  had  arisen  upon  the  huds  in  his  occupation,  parcel  of  the  said  entire 
estate  called  the  Old  Farm ;  the  defendants,  G.  AUen,  E.  Darker,  S.  Smith, 
£•  Smith,  and  J.  Toon,  to  pay  the  plaintiff  her  costs. 

The  fourth  issue  was  tried  by  a  special  jury;  and  a  verdict  was  found  for 
the  defendant  in  the  said  issue* 

The  plaintiffs  in  the  said  drst,  second,  third,  fifth,  and  sixth  issues,  declined 
to  try  die  same;  and  the  cause  was  set  down  for  furtlier  directions;  and  on 
the  20  th  of  February,  1783,  it  came  on  accordingly;  when,  upon  reading  the 
decree,  report,  and poWea ;  and  hearing  counsel;  the  court  ordered  there- 
port  to  be  confirmed;  the  defendant,  G.  Allen,  and  others,  to  pay  the 
4StL  6<.  M»  reported  due,  and  also  106^  lOs.  Hd,^  being  the  said  defendants' 
proportion  of  the  plaintiff's  costs  of  this  suit  to  the  hearing  of  this  cause 
already  taxed. 

The  court  fiirther  ordered  the  defendant  A.  Power,  and  others, '  to  account 
%r  the  tithes  which  liad  arisen  upon  the  several  lands  in  their  respective  occu^^ 
pations,  as  demanded  by  the  saia  bill ;  that  the  defendant,  J.  Toon,  riionld  also 
account  for  the  tithes  of  the  farni  called  Ailway's  Farm,  and  the  several  lands 
in  his  occupation,  parcel  of  the  said  respective  fartns,  called  Gisburne's  "Farm 
and  Noel's  Estate,  and  pay  the  same,  and  also  85/.  4<.  U<f.  being  the  amotmt 
of  the  remaining  four  mne  parts  of  the  said  plaintiff's  costs  of  this  suit  to  the 
hearing  alreadv  taxed  as  aforesaid. 

Th^  cdur^t  further  ordered  WUliam  Leader  and  others  to, pay  to  the  plain- 
tiff her  costs  at  law  on  the  trial  of  the  fourth  issue. 

The  court  also  ordered  the  several  defendants  to  pay  to  the  plaintiff,  sub- 
sequent costs  of  this  suit ;  the  deputy-remembrancer  to  tax  the  said  costs, 
and  to  take  the  said  accounts. 

SxTiripsa,  Chief  Baron;    Eyb«i  Baron;  Hotham,  Baron;  Peeryn,  Baron. 

•  IWood.'] 

In  this  case,  the  payments  oelied  pn.  aa  .immemorial  payments,  were  ob- 
jected' to,  as  being  rank»  many  of  them  exceeding  Is.  an  acre,  and  the  pay- 
ments altogether  amounting  to  8001.  per  annum;  whilst  the  value  of  the  living, 
aa  stated  in  the  Ecclesiastical  Survey,  was  only  21/.  I6s,:  and  it  was  urged, 
that  to  send  the  payments  to  an  issue,  would  only  be  to  send  them  to  theprieju- 
dices,  and  not  to  the  judgment,  of  a  jury.  It  was  also  further  objected,' that  in 
a  suit,  about  a  century  before,  a  different  .modtu  was  set  up;  and  that  iii  a 
terrier  of  1697,  the  rector,  was  stated  to  be  entitled  to  idl  tithes,  and  mention 
was  made  of  a  rate-tidie  in  one  district,  from  which  it  was  mferred,  that  no  such 

VOL.  II.  4  p  rate 
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1798.  *'  WheAer  the  tithiiigaf  Dorkuigfifildr  ee  any^pact  thereof  is  or  is  not  in  the 
parish  of  Freasham:"  Secondly,  '*  Whether,  from  time  whereof  the  me- 
mory of  man  is  not  tp  the  contrary,  there  hath  been  a  custom  ivitbin  thfe  said 
chapehries  or  parsonages  (as  well  as  Sn  sereral  neigfabonring  parishes  of 
districts),  that  every  occupier  of  lands  or  tenements  within  die  same,  having 
any  pigs  Arrowed  within  die  same,  to  the  number  of  seven  or  upwards,  and 
not  exceeding  ten  in  number,  should  render  and  pay  to  the  owner  or  proprie- 
tor of  the  tithes  of  the  said  efaapelries  or  parsonages,  or  his  lessee  or  farmer,  or 
lessees  or  farmers,  one  of  such  pigs,  for  or  in  lieu  of  the  tithes  of  such  number 
of  pigs  for  that  year,  and  that  each  and  every  such  occupier  should  hot  render 
or  pay  any  satis&ction  in  respect  of  the  tithes  of  his  mgs  being  under  seven 
in  number  in  any  one  year.''  The  judge  to  be  at  litarty  to  indorse  any 
special  matter;  with  the  usual  directions. 

The  court  further  ordered  so  much  of  the  bill  as  prayed  an  account  of  the 
tithe  of  agistment  of  oxen,  against  Richard  Paine  and  John  Yalden,  to  be  dis- 
missed with  costs;  and  the  consideration  of  costs,  and  all  further  directions, 
to  be  reserved  till  after  the  return  of  thepostea  and  the  deputy's  report. 

The  court  fdl.     [Wood.'] 

In  tins  case  the  court  held,  that  there  was  nothing  unreasonable  in  the  mo" 
dus  for  pigs;  for,  as  laid  in  the  answer,  it  would  be  beneficial  to  the  parson, 
the  animal  being  most  prolific.  That  there  was  no  distinction  between 
copses  and  hedge-rows;  and  there  was,  therefore,  no  ground  to  direct  an  issue, 
the  plaintiff  being  clearly  entitled  to  the  tithes.  That  the  custom  of  tithing 
wheat,  contended  for  by  the  defendant,  was  clearly  bad.  That  the  exemption 
as  to  the  clover  cut  green,  depended  on  the  sufiBciency  of  other  food;  as  to 
which  an  inquiry  was  necessary.  With  respect  to  pease,  no  prior  mode  of 
tithing  was  stated  in  the  books,  but,  on  principle,  the  tithe  ought  to  be 
set  out  as  soon  as  it  came  into  parcels,  so  that  the  tenth  might  be  ascertained. 
In  the  present  case  it  did  not  appear  how  £n  that  had  been  done,  and  an 
inquiry  was  necessary. 

T.  38  Geo.  3. 1798.  K.  B.  Sitting  after  Term. 
Oxendon  v.  Skinner  and  Others.  [MS.]  Gwil.  1513. 

fc"  Qso**'***'***'*  T^  ^^  ^^^^'  which  was  an  action  to  recover  a  deposit  made  on  a  purchase 
ofa  pordonof  ^^  auction  of  an  estate,  described  to  be  tithe-firee,  on  the  ground  that  the 

tithei  by  the  exemption  for  tithes  was  not  shewn:  it  appearing,  upon  the  abstract,  that  the 

owners  of  the  tithes  had  been  granted  as  a  portion  of  tithes  distinct  from  the  rectory,  shortly 

lands,  though  after  the  Norman  Conquest,  to  the  monks  of  St.  Andrew  of  Rochester,  in 

cxpresdymen-  ^^^^  possession  they  remained  until  1540:  and  that  Hen.  8,  in  the  33rd 

tioned  in  their  7^^  o^  bis  reign,  granted  them  to  the  Dean  and  Chapter  of  Rochester,  but 

title-deeds,  the  who  appeared  never  to  have  possessed  them.    And  it  also  appearing,  that  the 

court  held,  that  ancestors  of  the  vendors  had,  as  owners  of  the  estates  in  question,  been  in  the 

diem^pnor  to  Possession  of  the  tithes  for  250  years;  though  their  conveyances  did  not  «t- 

thestatis  Eliz.  pi'^ssly  mention  tithes;    the  court  held,  that  a  good  title  was  shewn;  for  a 

ought  to  be  conveyance  from  the  Dean  and  Chapter,  befi^re  the  stat.  1 3  £liz.  tnight  be  pre- 

presumed.  sumed ;  especially,  as  they  never  had  the  tithes  as  of  common-law  i^ht. 

The  plaintiff  was  nonsuited. 

1799.  T.  39  Geo.  3:  1799.    Scacc. 

""^"^  Hett  r.  Meads.  [MS.]  Gwil.  1515. 

Lands,  formerly  TN  this  case  an  objection  was  raised,  that  a  tenant  for  life  of  lands,  formerly 
belonging  to  an  X  belonging  to  a  monastery  of  the  Cistertian  order,  and  exempt  from  tithes 
C^urdsmorder  "^  *^®  manurance  of  the  owner,  had  not  such  an  interest  in  him  as  would  sup- 
and  exempt  '  P^^^  ^^  privilege;  for  that,  to  entitle  the  lands  to  the  exemption,  the  owner 
from  tithes  must  be  absolute  owner,  and  have  the  same  estate  as  the  monastery  had.  The 
whilst  in  the  Lord  Chief  Baron,  however,  held,  that  there  could  be  no  reason  why  the  es- 
S^wMr  were  ***®  ^^^  **^®  ^^^  ^^  ***®  ^^^  Component  parts  of  the  estate  should  not  be  ex- 
held  to  be'ez-  empt  as  they  came  into  possession.  And  the  court  unanimously  decreed,  that 
empt  in  the  the  tenant  for  life  was  exempt, 
manurance  of  a  tenant  for  life. 


or  lMb&€*  «m^\kfM  ^^\S»'^^^m\1^^'i^^^  '^7^^Yf^'Y^mx^\ed 

CO  bim  as  stated  in  tke  biD;  that  iflFl77^  k^detttffled'^M'it^li^vtfi  dPiiieadow 
land,  and  gmr  aad  eat  thereon  hay,  but  no  corn  or  min :  and  he  submitted 
Co  niaike  the  phunci A  a  satisfiictioii  AiMiK  lalue  of  rae  said  tidies  of  hay,  in 
CMe  th^  were  endtied  ^jthe^^ftMr.  ^  Vift  a4«y^9df'jfthat  the  plai^tifi,  about 
the^^Pe^cn^lfejyir/Tii^w  '*  '    '        '     "  ' 

in  ttie  BflT;'  Butden^fh^tyb«dente!re^  ihtl 
the  said  lease;  axid  wd,  ttiiit  )ie  had'cb'nsi)^ 


The  disfendkm  laMi<fiAM^^i^dk^ik^r^\iMk  iiiiioaBiMfedtbfcghb-ibiiimtoj 
ate  tfeetoi^f^laA  »iitWefl-s»ftt^iyil  tetiMteeC  cawariiigiyludirqi^iiiwi^  Mig 
pariA ;  "but  fleniedi  tJhat  tlicgr  tderdedtidsd.tarxQoeijnoifaB'tiQifasQar  hHyetlMieafV 
andlMfiisAi  tluitlHi,  Itt'^vktfry  was  aoMded^iiqpcndbffiBemiopBfaka^tia^^ 
usMgbytothifetkhesof hay^  a^dtaf«ll)mheBiiiie»srhidaMl»e]:,umnf  Aa^ 
out  tlii  sikl-l^tiMs  «xe^t.4ieiitttttsiiibbniapd,9|niiiic  : u  io  h3!:£jI  e&  .jriiia 

aMinbd  oU'  dw  part  of  the  pUa^^only ;  iid  ppcteihafiiai^  rtainselr^xtiA 
pttHies)  ahd  u^f9nt^»i^k^iS^a'9s^mng\m^ 

miniMierts  aesountiftoordie^aagnieMtMiotfi  dffifaetinldiingrt^iprioxyaft^irxrd^ 
akyriil'MoisdUMnNon, iiitided«  ^  ^fwrolMt  Jf (meriBMt  4r  fi^fmnpUt^ifMMknSi* 
tick  a^y  dMma  ikrlorv  de  SmM  NmUm^  €tde9L  IStfM^  dt  MMJLeirQfu^fit: 
decht4Pft»niifw4k4(emm»  {(m^mr^ttfudiiMjiBnadiuimU&tyj^ 
a  lease  AvM  A  book  in  the  siagmealalaMoflii^.af  flBeroatftryrofdEasfc  JTea^t^ 
gtttDileA  m^  i^.  Bfoolt;  in  dio  28th  year  of  lieoiT^  ^^  S^B^tM  :this»ioi^bV 
aeoodDtoof  tfarSOth  yeair^^f  Heiiryi|iie  Bighik;  and' the dMcotihtBef.Ao said 
Thonfeas  B«ook»  iafdMti  ^*#(rf^  dniiiuiUti^nuidg  Bast  MdOae,^^  :dii 
6/.  I9i.  ^  ^(Kjhm.  oo.jSc.f"  &  Itase  froni  fas(iesRog^bessaaftItidMrdi¥eate, 
daWdibeMtbof  Jaonary^  in  theiM^ifakl  fithTearsTof  tlieTwn«fnHi{i  inad 
Mary?  a  lalease  «ms  8far N^  Novrya  to* Bobem  B^by  apd :WiUia8^iPbee of 
Symsdidsfy  pamMag^  4ImM  ^Ih4  MiAr^f IA13V  ht  'thri  4)«tfK7«ur  of*  Qliacmi 
BltirfabMbi  a:l^aio 4&iecbtke4st  4f . Aptil^' iopdie  IMi  ycstrirf  QsimiiEUiitbedi 
ftorint^em  to«P/  KiAgr^nd  RiMna4  Way*  of  4i0ri(!rt(it9!>of  Btot(N«Moi^  widi 
die^lithiidfcoifi^  gmn^iiuii'hi^^  'foiir9^femk,^Mh^^f€»wimaiKpki6kmef^ 
anicflwim  AMiaaidI)liylay>ttid  ffhksr  ^cNovr  €9iikgr''  mOiHbirf,  .bffthsraaid 
rectory,  &c.  dated  the  lOlli'of  Adnstv'^in.  filOvlMirsyepirdfQiMatXIinN 
b(^;  m'leU^  Ami «taw CMIl»go  to  Sv W,  FaniMioffllfadsaia^iaatej^togeliier 
with^M  dfM  b^lih^r^'AJ'ttKf  ^ii,^hiad)dni#lfif  o6J[iihr,.iai(lRi  »4tcftm 
of  ttei^r^^Ohiileft  $ti&&AaaH  ^Wok^ori'  the  atbU^baiofi! J4^*HDiifeg^« 
AM^ih^l  bitcHiii  efi^veht^'t^eiAr^  Aoanihe^ArtliMSitDthetyBBf  i4il7;in 
thenfifli«>iS^drHit{r)iJBv)iM^c^^  ialba  cBAHQf  ofiOadbrd^ 

itfk>(l^r1)0(iklfi^olb'liHOtiiHKbifei(iii.>4^^^  6rile||e,.iiLwhickaiieio6i]Matd4he 
f6llo^«  enfarieo^^oia?  H  jfM^,  AenAred  of^Sb  I^aiitdnl.FcBilbr^as  thi  tent 
of  IhA  !ICm«mtp«MdnlM,^4l;•AtmttbilCidf^^ 

Bi^v^^eiMi'I.ftdjr  ^dnhoiv  Ad^KiaeJ;*'.  tfatf  bonuo^s adlaf  die wd  ^lege; 
in  which  is  the  firfliaii^HiifU^v  i^Siia|r9iiMdB^tB7«,vii;i.ltewMs  RaMiVed 
df Ski  HWteil VtetiMTr' Atlo[^  'the  ^butai^  boolc  fisuls like  «aii«ttsgo  Obm 
thi»;f«tf>t674  4e^  Wl^  Ul  vefeiiimUM!^  *^S>m  Nortnq  fiHit;«^Ao^aDnl 
boolrjir%lft4aM^iHM«4ii«ie7aii']^r7»r^«tM0(i^  ^' Bast  Mesisar  aba  asail^* 
iii^  Ute'lu]b«iW  ol^M  Mbndeii^-^         ol  MuftotAoai  fbliortr  t^  Mo  10^ 

w&wM  wiliiMI<ti;OOTi-  fpjdto^/lbr^thotlotodmt^wfiaad^dn aiidawiii^tdf 
the 'Hdi^^^^^fiflsiMe^n,^  dated  itej^^o0  Aprils  ^^^^  bcitriag*  the 

r^iy^;  lb!riMiiet>i««Uial^ilrti0d  «^      |ttdgiii^^ofetise)clMtt** ' 

The  oMrt  aoW^^fisfsd  thd  dqialy  to  talM^aa  aoeonat  of  what  was  doe  feir 
the  tithes  of  corn,  grain,  and  bay,  which  the  defendants  Tnns,  Ward,  Hitl,  and 

4pt 
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POMFRET. 


1782.        White,  four  of  the  oceupi^rf,  jbfid  on:t^  Cu^Wii^^^^T  respecthre  occnpatioii* 
ooLANDiE     from  the  time  dewi^  ^r  the  biU;,MA  #f.a^WW^^^  ^^^^^S'ifi^/^I^ 
the  like  period  in  respect  of  the  tithp.^f  oiy:  ;vfhich  the  defehdants  me  Em  of 
Pomfret,  DuncUey,  Adkins,  Clark^  and  Davis,  had  taken  from  the  &ran  in 
their  occupatioil^.  '"'•  -   '  ■  •   "i  J '  -  ■-  •  ''  •  ^^  i-  ■/  •  •'^'  '•-•  *''  ^  •''  ^'~  IH^I 
But  it  appes^hg  to  the  douH,  'Aiai  ihe'EilA  dtV^ovO^,  D^dthfMi&f,  jiM^ 
Clark,  and  Daiid;li'ad  tiot'^aii^  'ihSien  of  bdm' ahd  ^tein' €6li  ^lift^^  \M  ^kSB^ 
sought  an  ac60ttht,  itVa^'ftfrther  ord^red,'ftit  soibiftfh  bfihe'bffl'tff  i«<i«rttt" 
the  said  la^t-h^ed  dbfenthiht^  to  sdtf  ftrth'&n  aecbiint'df  the'tftictihlttt  W 
cortioi-ferattb*'afattiii8^'wfth4idat8J=-  '•    •    •     -'      •    o    .  .:    ^  r,  i : » » 

without  costs.  ** ''  "'M  •''  '"   '''"  ''  '  "-•'    '  '■   •*•''■■*  "■'      '•  -"    '    "*  „ 
The  cotiH;TuKh^f  otder^d'th'^  sWehd  oA^  aeftn^igBts  <t6'pay"«i^  Mlte^ 
except 'fee  cdkfer  6faie^'dtidi''tff'chti^<>t'i^ihEtih^ 

EiriorPMfaft^;'»<r//'' •"'-'•  •""'"••    '••••''  ••''•'    -^''    •   '    '   /'     '•'••"' 
SKVkKi&;t3hitf%/tin'r'E¥iiE,'Bitf<Hi;  HotdAit,  Baroiif  J>rtiiwBaWtt:  ' 

The  ]fi6rd  (!J!dtfIfett3ta'feUter Withe  IblkiM*^  judgmi^ntr— Itt  tins  Cttfe  H^' 
general  tifl^  to^he'T^ctbt^ft  notcontrdverti^  J'  so  that  the  tomthon  ^^W  ri|^ 
is  witW't^e'tflki6(iffi  ait  i^'tiht  tHht^'of  haV:    Bdt  the  vicar  el^m^  tfats  Specie^; 
of  tithe'  i5iride^ah'^drfi*taeftt,  which  jgWtH  Wm  all  thfe  ■tithes  ifl  the*  pari*, 
decimis  gaiioHimduntAxat  etceptU.  "  ObnsUtit  tHam  in  omnmodii'deciJkbr 
ad  diet.  ^CcLprbvMeiit  dtdm.  garbioiiw  duntaxai  e^eept.^     The  W^^rd- 
garba  nia^  6e  ikk^n  }n  an  enlarged  or  a  limited  sense,  according  to'usag^. 
The  plaintifl&'haVe  j^iven  evidence  of  the  perception  ^tMs  species  of  dtheliy 
the  redtor.  •"For  'by  the  minister's  accounts  in  lfi56,  and  155&,  whi6h  have 
been  produced,  tithe  of  hay  was  in  charge  as  belonging  to  the  rectory^  parcel 
of  the  possessions  bfthe  dissolved  monastery  of  Sewardesley  in  the  county  of 
Northampton:      Jja  1557,  the  rectory  was  demised  by  the  crown  to  ond 
J.  Brooke.    In  1 5i90,  King  Edw.  6.'  granted  the  rectory  to  two  persons,  of  the  * 
names  o^ Rogers  and  Veab,  with  general  words;  and  under  that  grant  the 
plaintiffs  derive  their  tid^.  •; 

It  appears  that  the  ancestors  of  the  defendant,  Lord  Bpmfret,  were  Ikrtners 
of  the  rectory  under  the  ptahiti^  at  an  oM  renti  p^t  m  mbney,  and  part  a! 
corn-rent;  but  there  has  been  no  pe<c.eptibn  by  theih  of  the  dth^  of  hay  in 
kind;  for  Lord  Pomfret  and  his  ancestors  have  been  owners  oPahnost  sil  ,&e- 
lands  in  the  parish^,  and  liave  dertiised  ditot  to  their  tenants  "^th^free.  Tbi^* 
puts  then  Lord  Poihfret;  th^  jf^intifiRi^  t^iliatit,  in  pos^sijdn  bfth^  tithe  of  hay.'' 
Thii  therefore  is  anettjoymentor  that  species  Vf  tiiixe'by'the^pIaSritffii  Oiein-^ 
selves.  To  encoiint^r  this  tliere  is  no  Evidence '  on  the  ^ci*'s '  part  6t  enjo j-^ 
ment';  nor  l^ats  he'ahy  title;  iinless,the'neoe^«^y'6oddmietldn  blithe  eddh^ai^ 
give  him  a  title.  *  Bu^thWe  cdti  belio;  ^u^  necessHry  ton'!^tt\:ietii&i^  A'IMm&^ 
the  usage;'  because  it  df^end^  tibo^'  yvord^  (yPdotrbefhlsen^,  Miich' dlblik^ 
is  to  fix;  and  here  th^  t^sagte  h^  fijtM^^^tfse  pn  th^d  iigkin^.^  V^^""' 

1756.  /       '    •   '  M-  4  .  .  .  -.1..,  A^M^* ,,  V/affO»,flw)h  r.  r-ouWi^iiiia  Iful  bnn  iso'd  al 

'*'^^^'"^-  "' ''  afaffliJioiiarirJiSiii^*'.  AIR;  QwitjilfiSSii  r^^^ 

Length  of  time,  TN  this  case,  a  persoii  endaed  for  life'  ^o^^atii^atMl'^&'titBS^J 
where  the  party  J-  lected  to  propecute  his  right  tdthfe;WlhfeS'irtliihVdr6'itf^«i*yai^;%^ 
b«/otUin  yearg  before  hU  decease;  and  after  Ws  death;  ahrf  ihoiii  ^ikHei^'k^ri 
abmTyjbawia-  ^«  ^^^^  ^f  Ws  decease,  his  executrix  filed 'a  bin  for  )in^a<i&i^hiWpi^ 

dent  mund  for  of  the  tei^  years  arrears  due  at  her  testato):>  de'ceadb':  '-Afe  'cditt^f  IjArd&TSom-| 
the  court  to  re-  missioners  Smtthe  and  WtiMor,^  held  the  le^th  bf-^li^^;;  "ffi^^S^^ 
fuM  an  account  having  lain    under  any  di3abiHty,  fo  ,be  it  AUfflciM  JStotitfrf^fo^ft^ 

account.  ,  ^  .    ,  'T         ij  n     .^t^^A 

(I)  This caae  was  aeddentaQy  oipitted  in      regbter  book ;  but,  after  a^)g^^iij|{|i|  fgi^c^ 
the  proper  order  of  date.  Several  interlocutory      the  decree  has  not  been'  duanerea;  .^ 

orders  in  this  cause  are  to  be  fimnd  in  die     •  •. '     '  ?      ^^'    *  '"^     '  ^ 


• 'ilBfiSHD  A.    '  I  SI 

}'''wifm;[Xif^;y.''F^mitiijM(^:^  t*  Wbbd'*  Dkt.  212.]      ^— ^'-^ 

^I^HE  rector  of  Bietcfaeley,  in  the  county  of  Bucks,  claimed  tqe  titles  of  hay,     Semble  that 
.^,  4^  .^  p>Ji(eiT[tirtMWy,  {if>4^.  fffe|t.,ipfi4^,roi^,,^in}re,ii^  4h^  jPatlah;  and  where  a  Ldm 

em^Anii^^'lhoKe.W^9iiBir^^>'^^^  ^f^  is  alleged  to  b« 

tA^4«!fia^'4^tfVfi^  4^«  ywf  ^7W),ftiwl  n^^i^y^qcf^i^f^imwrn^ adjoin-  P'^J^^^J' * 
W  4w»ofi.,w4).^^fc*ejiWl?t^/W^tiat,yew  ihlVfW^3[><>igSW» )^tich  they  J" .'toting, 
nad  mowed,  made  into  hay,  and  carried  ,4ti|r^^;^B>rfj(i|4t(WWgig,pHt.  the  tithes^and  ao  iapn 
%9p9fe>T<^,l^vAfiFffi?fj^.^^5ifdjan  same,  portion  for  an] 

The  defendants  admitted,  that  there  was  within  the  parisn  a  hamlet  called  greater  or  leas 

Wirt5c*^p,^j,W,|j^,*«^ifi|tl^  ftom  H-rnd"!^! 

I-W4f>f^..i^rSlwftrd^  which  ^nt^^.f^pi^^^of.vwti&.lai^^Wigiuig  to  the  said  „odus  is  ill  iai< 
liamlet,  into  and  through  certain  pasture  grounds,  called  SaJ^o^^.Q^rdens^  the  and  the  court 
malW|^^pJ?4t^^ua^^y,GJos|?,.J>^l<fBil^^^^^  in  will  neither 

liiCisai^Dtrish  of  Bletcheley,  towards  or  on  the  western  side  of  the  said  hamlet  J^  ^^^^^ 
<^.W^ei;Eatoni  thatWAtffrEat«l«y.frinciBf4te9ni^»OtW  dirertwU^ue 

tlu^h..  thef^e  was^oot  any  such  rofid,th9Q»  the^f^J^gKw^y  i^V^W^uig  through  in  terms  so  as  1 
the  ]iiainletpf  Fenny  Stxatfon},  between  diepsj^l^es  of.^i^tclmley.and  Simpson,  ohviate  the  oi^ 
Ti^^.also  admittedi  that  they  occupied,  in  iliSO,  certain.fer^s  m  Water  Eaton ;  j«cti<»« 
and^^tting  forth  the  quantitiw  a^d  values  thereof^  and  pf  t)^  grass  which 
they^ad  iiowed  into  h^,  insinted,  that  all  the  fiirm^  occupied  |i>y'them  lay  in 
th^  part  of  dbe  hamlet  of  Water  Eaton,  which  was  on  ^beed^ter^  side  of  the 
■aid  ancient  road  leading  from  London  northwards ;  that  tjhere  were  divers 
other  farms  and  lands  lying  in  that  part  of  the  said  hamlet;  .apa  that  there 
was  payable  yearly,  at  the  feast  of  St.  Thomas  in.  each,  yelbr  (ooinputing  by 
tbc  old  stile),  or  so  soon  after  as  demanded,  to.  the  recdorof  the.s^id  rectory 
and  parish-church  of  Bletcheley  for  the  time  being,  by  all  and  every  the  oc- 
cupies of  lands  lying  and  being  within  that  part  of  the ,  said  hamlet  of  Water 
Ea^on  which  lay  on  Uie  eastern  aide  of  the  said  ancient  joad  from  London 
northwards,  (except  the  occupiers  of  the  lands  following,  in  respect  of  such 
lands,  tit«.  a  place  called  ^ven  Lax»d?,  contaimng  five  acres  of  arable,  for- 
merly Cosby*s,  belonging  to  a  farm  in  the  said  parish  of  Bletcheley,  which  had 
been  la^Iy  porqh^aed  by  B.^Willja,.  deceased,  and  had  been  by  him  given  to 
or  ibr  the  use  of  the .  cbap^  of  Saint  Martin  in  Fenny.  I^^atford ;  a  piece  of 
lan^t called,  Mesaman!s,  containing  twenfty  perphes,  or  thereabouts^  a  close, 
otin^osed .meadow,  coAtainipg  two.  acres,  former^  caJJjed  Eleanor's  Wells;  a 
piece,bf  7Qea(Lkw-j£an4^c«tlWd  Mi]I^r/s  M^^dow, ,  coat^nii^g  seven  acres;  and 
a  piece  of  arable  ^nd  called  Tentejr^s  C|pse,  qpn^inUig.sii^teen  acres),  a  cer- 
t^m  ;iQcie^t  mocfyf.  pr  cnstowaryp^mept  of  ^rf^  ,f^  yani-land,  each  ^ard-land 
coiitaiwiifii^  by  cpiiypjitation^  thjufty  acrps  .^  lar^.  ^n^  ^^  ^  proporuon  for  a 
greate;  pt  l^ss  q,ua^tity,  t{^^  .^  ,)«ard-land  ; ,  tb^  j^f d:I«i;i4  .toeing  computed  upon 
am  co^pr^sing  all  thela^^.aa  w^I  ^raJ^lo  ana  pasture  and  homesteads,  as 
meadow-lands  lying  on  the  sai^  eastern  side  of  the  said  hamlet  of  Water  Eaton ; 
in  the  occupation  of  the  said  occupiers  iwpectively  (except  as  before  excepted), 
and  so  in  proportion  for  a  greater  or  less  quantity  than  a  yard-land,  for  and 
in  liea  and  full  satisfaction  and^discharg^  of  all  die  tithes  in  kind  of  hay  yearly 
arising,  growing,  r^siJBVtfagv  and  in^easiag^  aikLliad>And  t^ken  by  the  several 
su^  |es^^tiv49  occ^^r^  of  tbe  ^fii  farms  and  lands  on  the  said  eastern  side 
orifi'e  s^d  baiplet  of^Watir.Eaton,  upon  and  from  their  several  and  respective 
laiicLl|;  oi'  4ny  parts  pjr  part  thereof  (Jpxcept  as  U)  the  lands  herein-before  ex- 
c^pled);'^ajtiu  thai  such  ; WW  bsfd  been  paid  to  the  plaintiff,  from  his  induc« 
tion  mto,  t.he;'sajid  rectory  to  Saint  iThoroas's  Day,  1777,  inclusively;  that  they 
l^id  alway s,  bccwjt  wjtjii^g„  an4  stipuld  have  continued  to  pay  him  tlie  said  modus ;  - 
but  tjia^h^,  0nrthe25th  ofMarc^  1778,  gave  them  notice  severally,  that 
}ik  shoulddemaiid  the  tithes  of  liay  in  kind  of  all  their  lands  lying  in  the  said 
bamlet  of  Water  Eaton;  and  that  since  such  notice,  be  had  refused  to  accept 
of  duiiiSA  modus.  ^ 

.  The  plaintiff  replied;  and  witnesses,  were  exaqiined  on  thf  part  of  the  de- 
fendants 
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1810.        entitled  to  all  tithes,  both  grest  and  tBoalli  arising  within  the  said  reictory  and 
iBAUR        parish  or  the  tithable  places  theret^^  or  to  a  satisfaction  for  the  8aine»  except 
as  to  the  tithes  of  w'ood,  coppice,  or  underwood,  thereinafter  mentipned. 
The  defendant  admitted,  that  he  had,  during  the  several  years  mentioned  in 
the  bill,  and*  to  that  time,  held  and  occupied  a  farm  situate  within  the  said 
parish  of  Botley,  with  the  lands  theretd  bdionging,  and  had  in  each  year  pur- 
chased of  John  Morriee  Eyre,  Esq.  and  cut  and  carried  away  large  quantities  of 
coppice  or  underwood,  the  produce  of  eighty-four  acres,  three  roods,  and 
t3venty«*two  perches,  part  of  certain  coppices  or  underwoods,  the  property  of 
the  said  John  Morriee  Eyre,  situate  within  the  said  parish,  and  that  the  value 
thereof  amounted  to  448/.  16#. ;  and  that  he  did  not  pay. the  tithe  thereof,  or 
make  any  sads&ction  for  the  same :  that  there  was  a  certain  piece  of  land  in 
the  said  parish,  called  the  Parson's  Coppice,  containing  two  acres,  [abutted 
and  tKranded  as  in  the  answer  mentiooad] ;    and  that  he  had  always  under- 
stood and  believed,  that  the  rector  far  the  time  being  had  hdd  and  enjoyed, 
and  that  the  plainti£P,  as  such  rector,  held  and  enjoyed,  and  of  right  ought  to 
hold  and  enjoy,  the  said  coppice  called  the  Parson's  Coppice,  in  lieu  and 
fiill  satisfiietion  and  discharge  of  the  tithes  of  coppice  or  underwood,  yearly 
arising,  &c.  within  the  said  parish  and  rectory,  and  the  tithable  places  thereof; 
that  no  tithes  in  kind,  or  any  satisftction  for  the  same,  in  respect  of  coppice 
or  underwood  had,  during  the  time  aforesaid,  been  paid  by  owners  or  occu- 
piers of  lands  in  the  parish. 

The  cause  was  heard  on  the  10th  of  May. 

Sir  Thomas  Phtmer^  SoSciiar'GeneralfSad  Mr.  Wiugfieldf  for  the  plaintiff! 
Mr.  Daimcey  and  Mr.  Heald,  for  the  defendant. 

The  court  <hi  the  hearing,  and  on  reading  certain  terriers  produced  on 
the  part  of  the  plaintiff';  and  also  reading  the  evidence  on  both  sides,  took 
time  to  consider  until  the  fbSik  of  July,  when  Macdostald,  Lord  Chief  Baron, 
delivered  the  judgment  of  the  court,  and  directed  an  issue  to  try,  whether  the 
rector  of  the  rectory  and  parish-church  of  Botley  fbr  the  time  bdng,  from 
time  whereof  the  memory  of  man  was  not  to  the  oontraiy,  had  held  and  en- 
joyed the  coppice,  called  the  Parson's  C<^pice,  in  the  defendant's  answer 
mentioned,  in  lieu  and  discharge  of  the  tithes  of  coppice  and  underwood, 
yearly  arising,  growing,  and  renewing  within  the  said  parish  and  rectory  and 
the  tithable  places  thereof.  The  action  to  be  brought  in  the  office  of  Pleas  ; 
the  defendant  to  be  plaintiff*  at  law ;  and  the  issue  to  be  tried  at  the  South- 
ampton Summer  Assizes  for  1811. 

On  the  trial  of  the  issue  a  verdict  was  found  for  the  plaintiff,  thereby  esta- 
blishfng  the  modui  (1). 

(1)  See  Cha^ld  t.  Fryer,  Ante,  p.  707. 
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M.  52  Geo.  3.  181 1.  Scacc. 

Lewia  v.  Stteil  &  Another.  [Deer.  Book,  23  Dec.  1811. 16  July,  1816.] 

"DILL  by  Robert  Lewis,  clerk,  as  rector  of  Chingford  in  the  county  of 
^^  ^^^  •*-*  Essex,  and,  as  such  rector,  entitled  to  the  tithes  of  wood  and  under- 

mins,  cut  from  ^o^d,  or  the  bark  thereof,  against  William  Snell  and  William  Parker, 
the  stools  of  The  bill  set  forth,  that  the  defendant  Snell  had,  for  two  years  past,  been 
trws,  though  the  Owner  and  proprietor  of  several  woods  and  wood-grounds  in  the  said  pa- 
Sow^Sb^  rish,  and  particularly  the  several  woods  (in  the  bill  mentioned);  that  the  de- 
of  twenty  yean,  ^^i^^^uit  Snell  had,  since  he  became  such  owner,  and  for  the  several  years  prior 
«id  privileged  thereto,  in  the  biH  mentioned,  as  the  committee  of  John  Snell,  a  lunatic,  cut 
as  timber.  and  felled  large  quantities   of  wood  and  underwood,  and  sold  the  same, 

and  the  bark  thereof,  for  fire-wood,  billets,  burning  for  charcoal,  and 
other  purposes;  and  he  had  also  cut  and  felled  divers  quantities  of  fag- 
got-wood, underwood,  and  tally- wood  and  poles,  and  had  carried  away  the 
wood  growing,  as  well  from  old  stubbs  as  from  other  trees ;  for  all  which,  tithes 


Semble,  that 
tithes  aie  pay- 
able for  ger* 


were 
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me&  the  ye*r  1770;  aiitf  dnt  tH^  dMoKbui  Fmfett  might  pay  him  fbr  atf        irss. 
tk«  Uth»of  <eed*t(he^^a  liwie^ybk^ymaar^  tbefandholdaw 

The  dean  and  chapter  of  WeUs  said,  that  they  were  idhftb^mCotflC^tbeTODto- 
typ  and  dtttMed^  «t»  M^irid^tfwKaakwvtr'tliMracv  lif^ogiba^vaRl  idMr  tothe  Tight 
oUtreistff^tibiiJ^  ditt'Viiarigeii  tllatM  sinner' teftbpHft  ydhril790|^had>1)eetl 
kiledbtt;'td'^die^46ftadafiC>P(Mati^  d)ht4^  tUMny^j^Ansalcttiof* 

dd##d'^lfe.S(ftArf  (i£iU^  ikh6s'^riiiiig<i^i4iii(th4)lMtth^tfaAttiM  pUaotiffStas, 
ifvOiFe^  AUy  prai^l«d4iei«t^^^afid  ^had,  ^bf  ^knoMtf 'aad  uidiiatei  pipfiMribed 
*e.i^la«e|  ftif<|64;»4atPChe4afciMUit^BflMMtrtlip^ 

a^fibec'iaJd  fi^fot7)i|Mpr(i||irisiei''^i'lfetmiittlM^  JWfic31'id<l«er  and 

|va<S4isfak{  4»  pm^icilMrmMta^bdda^gcibmieb'ttdtQb^  receiv* 

eft'ka6b^iiite;iormH|ieJi«ti»ihc|pAylbb'th^^^^ 

man  '(ifilni4itiii^tht^parilli4*'biK'^i|^  4isUhegf^bafl'Hivl(ti«e<ieivMk]dt0  litbefl  be- 
In^ogf^  th^tikimryr^esr  '«toQ)d)|fotliri;f '^iiiw^  iiehmged 

to'th^  aairedofti'to'lhradftadiaii/f  o^kiii  aa^dleirM^  afeiib'thf  (lUiittiir 
a8vkai^  !aqd  thaitfarf <4hartfoi«t  left  (thenplid^  a»he 

dimild'toiaUrrmanp^ttofhit^ebidv;  ixrt<|hay  ibiited^ihftdse^  av  rectors, 
eb  'ih^fr  lessee,,  brerb  enbitkd  i^  lasAi  ^libm  mlitidthephtiiiliff'pboiild^kiake 
etitk[ir%hktUeretb  iaa^lMd  idndftofet  inaaodr^^*  -*  -i  >/  '^  :;.  r  '.ii>'i«  o  ,v o- 

'.Tiie4e|nMlai|tyABaie  A^wletti  diaiedthst^he^iofirrwaikeiiijiiedl^^  small 
liiiMsI  in  It&e- parish^  4mi|  iosist^  &at;ite  a«i'6(iiiiledIth«h^(MMsofhemp, 
«Io«Qr-<seed,  andaUedier  gvase-se^ds,  of  idn^  mitiir^iif  kiad'aoistHriTsiul  whe- 
diflvifie  tithes  theraof  wiere  great  or  small  >  Sbeadiaiitedv'thaietbdqredery  was 
BilpK^atbd,  and  th^^Ticaiage  enddwed;  and  iniii^t  that>tfte^fmprbpriator 
wris.  Miiitlad  not  ohly  to  the  dthes  of  eornt  grain^  ha^fv  and  '^hed, i>ut  also  to 
die  tithes.  6f  hemp  and  of  graas^eeds  {  and  mat  die  ^art ihad  miyl  •  fcom  the 
time,  of  the  ^idowment,  received  aU  other  small  tithee^  and  that 'hemp  and 
grass-seeds,  not  being  included  in  the  endowment,  he  was  not  .eisflitled  thereto. 
Sfa^adfaiitted  theTeceiptof  the  tithes,  as  stated  id  ^e  bOl;  and  saidy  du^she 
wa$  bot  eompeUable  ta  aeoount  until  die  idaintiff  should  ha^eUdty  estiblisbed 
his^right/tothedthes  inquesdoik  .  ^     \. 

The  dedbndaatj  H.  Popie,  said,  chat  clover  and  b^keft  gMalMd^  for  many 
yeam  past^  been  pebnitted  ta  stsnd*  fbr  seed  in^  >  tfa^  eiiid  padsb,  and<  biid  then 
been  cut  i^kd  tbreahed  fbr  seed;  that  tbe  ddiea  of  att ailcb cbyfisp and  other 
gmsi^seeds  had  been  6oDf  tamly  dtimed  by  did  lesa^.  of  itbeTeokdvy^  as  part 
of  the  tithj^s  belonging  thereto ;  and  that  the  ttdiestliOTesf^iad  be^>oonstant-- 
1^  delivered  in  lqnd,(  or  componnded  for  ipritfa  dib  saf^^^tesseef  nthal  i^ther  the 
plidntii^  inolr  any  othes  vicar  of  did'pi9-is&;  bad  etrer  tefdv^d  aiji|f'tithe  for  any 
auob  dever  or  othisv  gcauv  or  aoiy  aatbi£tt:uob  fbr  dieisaaab,or<bad>everdaim- 
dditoj[  auch  dtbe,  until  thefkindff'tbzai^d>fitte'«ee'lip-a«dBaul  flier^.  •  He 
aet^i&rtbi'an  aott>i^  .«f  the  ckyt eb  and.  pdser  'grasa^vaepdi'^niiioh  Ud, arisen  on 
die  lands  in  his  occupadon;  and  insisted,  that  he  wa^'not'lidile  koimake  the 

Slaindff  any  satisfaction  for  the  dth<B& thereof.  The  plaindff  replied;  the 
efendants  rejoined;  and  YvJ/j]%19sef,;n^e^ifX||i^p^;OiTfhe  part  of  the  plaintiff 
and  t}i^  defeiviai)t  Ai^ne  t^owlet^t  oinlK;  ancT  the  (;ause  came  9n  t9  be  heard  the 
8di  &dy  orMby,U7&d';  Wh6h,^ut)dtf  h%*ihg«>ai^^«rt^aff|m^^^  indread- 
i^aeeera}  of  ^'pto^b^iAaM  otxthe.bau^^.dii^cted  ideftitod giving .dieir 

BiHf^nHfytmat  tftejdea»jaitd}oh^tin:ia]4>e=.dSsittiitaedw 

diai*jefldere4  iltti'dq^tjHoeniembnulaar  f0  iUks  aift  aaeowiit  of  r^at'was  due  to 
ikb plaihdffiiromi^.dibfimdinta^Pofiletiaad  Pople»ibrtbe< tjCteM>]e'iliatt0r8 
dteatakd/fay^^'bittibf  sbay^acs-pvevi^  filb^  theteef ;  /that  the  same 

l^lisla^.kr  9g^uost  Jvn^e'-P^leit  nnr  the  ibooey  bgf^  her  received  fbr  <l)e  said 
tkheibfejii^Qnt  aiUi  1as t amns t  H.fojde- for* d^titheaUe.m  ithiph 

faadfiirvlBnioDt^jgHiiiiid  ill  ra  oc)Cii)Mition>^^ with  itesti.'  [Af^a^.]  !    >'    ..  i 
^  Xifdi08utfebowi&ted;.dmtl6er4»7%Ariirk £4iliji{h) geietocned^diiacase*  And 
dtti^siBlbMida0ii;rand!»:the'daseire6HTedptD(j«idfcli«iB^.ea^  de- 

eiatfti^b^faii^bl  «diei%idiefl»iiia^DQ  uii^minH  ^"M^dkH^  nAiefenaUiiMiier 
mpHI  ^ddhw^hiJ.  mfawBy  hHHk  M»ivK*by  Ihe  vtbeTa  be  nwift  btf  piMnmed  te 
beeadded  to  all  small  dthes  of  modem  intro^cdon. 

(1)  Ante,  p.  881. 


,  ;;^.^  At'rtiI>.'»j.r.rf^Mtr(*t*mid(.hhtr5.  [4 Wood's  Decr,246.]GW4i.i260. 
■»a««j«i*a-  'T'HR  roctor  of  Plinoiiburne,  !n  ihe  county  of  N'onlm rater bnd,  cWine^  iti? 
IIId»"iXIIof  '*■    tn}icsin"kmaofcoin,srain,liay,  and  rtlher   great  tilLes  ;    the   llthesof 

■  puticktiv  "i'lk,  ticrlingc,  agii,tin,^nt  of  l>arrfn  and  unprofitabtc  cattle,  lambs,  wooT,  tyr- 
liihe,  indfiom  "^l'^,  putnrof*,  niiil  other  smnll  litlies,  yearly  arising  therein,  particularly  upon 
■'--     -     **        ish  Fnrni,  RriJgelonl  Parm,  HighfieM,  and  other  land*  in  the  chapdry 

^""dnotthe  '  '"'''  '^Pleinfaiiis  by  iliclr  joint  and  separate  answers  insisted,  tJiat  by  ihe 
one'«lleged,  ii  C^^i'itoni  of  ihe  ^ravii.h  ili^'  iiccu|jiers  of  nie^soages,  farms,  lands,  or  groua^ 
payable  ia  lieu  wiiliin  Mild  ilirouc;h(>nt  ilic  suid  rectnry  and  parish,  or  the  Ittlieable  places 
of  Ihe  lithe  in      *cr.>o(;  iricliidin;;;  ifio  cliaiulrv  of  !!dling?iam,  had  always  been  iiseil  »r  sceus- 

^"i^^annotdi-  *'""'  "'-l'^>''  '"  "'■  *""'  ''"'  "^'"  "^  '''^  l'-'^^'*'^  "*■  ^^'^  ^^''1  '•"'^°'3  ^°'  the  time 
rectaniuue  to  Iji"'""'-':  "r  clitir  lii^fcOi  'i  or  laiiin^rs,  ci-rtnjn  yearly  smua  of  money  (or  or  m  lieu 
try  the  Utter  ifr.d  lull  ■iaLi,r!C'[!nii  of  li.e  (irhc  of  ilie  tnilk  produced  from  the  cows  arinuatlv 
nodw  1  neither  ]fl.pi,  fp,[^  ,,r  (l,■J^■^^,Inled  ly  such  occujii.'rs  respectively  upon  their  seversl'^od 
d^^'HrZdt  f^?^'-^^\^:  '■-■"-  -r  te.,  mcn.s,  lands  or  grounds  within  the  .aid  parUb.  U,a(  «. 
oppo^doQtothe  *  '-y-  l''i  ,;irli  nt  such  ..riws  not  producing  a  Calf  in  the  saffle  year,  caramoifl^ 
•irong  evidence  c»!]'  -I  :r  l.Lrinvv  luiv,  iI;l  iim:  ol'  three  halfpence;  and  for  each  of  sucti  cav* 
or>B«<fw,>nd  jSo.iAirinu  :i  call' ill  th.>  .same  year,  commonly  called  a  new  keld  cow,  jn  caaa 

a'll^Su.  g-f-  '''?'!'"'  '""  '","?""'  '■'°\*°  ""■  "7  ■""•"r  ''''""""^  -'".» 

When  a  mo-  '"1">  '^"i  ■!"<'  dqiasluri  (1  liy  any  such  occupier  do  not  in  the  year  amouiit  id 
Aula  lilted  iSnnh'.r  !o  fiio  or  iiiiin',  the  sum  of  two-pence ;  and  if  lo  five  or  more,  the 'sun* 
generally,  and  t^'ilirtr  i>a[riKi]L'.j  otilv  ;  "liich  Bums  of  money,' during  all  the  said  time,  hafl 
"''iT S"''  ^  ^'  '  ■  ■  '  ' ■  '■>^l>l''  o"  l-^'ster  Monday  in  each  year,  or  as  soon  ^er 
™^"nn«5S'*'  ■  ■  ■  :  '^iiid  in  lieo  and  full  satisfaction  ofthc  tithe  of  milk  produced 
rert  sn  iuue  lo    "...  ,  .  i  (.'.v.s  and  ccw  kcld  cows  respectively,  according  lo  the  seve- 

iiyanorfiHwith  ral  ^n.l  u --j  ivL.iu  casts  and  cvinis  aforesaid  ;  that  they  had  paid  llie  siaid 

■  r«irlction  or  fUrifu-.--:  In  die  year  177J,  wjn?n  the  plaintiff  became  rector  of  the  parish,  and 
^^wouidbe'*  '"'■'  ''■'"'''  ""t'f'd  to  pay  him  (he  same,  but  whicb  he  bad  refused  to  accept. 
diTereni  modut;  Tljcy  ^iI;o  insi.-ud,  (hat  the  tithes  of  calves  were  not  payable  in  (he  parish  alc- 
■1,  where  the  cni  r!  Ing  Id  tlic  (.-ouinion  course  of  paying  tithes  of  calves;  but  tliat,  by  the 
^Id^i^t  dist-ni  of  the  lurish,  the  rector  was  cniidcd  to  half  a  calf  in  case  the  number 
rf^ihe^gl^  '^'  ^■'''■'■"  'li"PP'-~''  ill  ""'^  year  belonging  to  any  one  person  amounted  lo  fire, 
•rhethercutand  <"  ''■"  '  ^diit..  ihi  r,'o(  ;  'aiiJ  one  calf;  in  case  the  number  of  calves  dropped  in' 
made  into  hay,  oiu  i.  l  i.i  li;  loiigiiig  lo  any  one  person  amounted  to  six  or  more,  for  and  in  lieu 
Of  eaten  by  bar-  of  dl^  ,,:li.  -  of -•ii(.li  calves,  Thej  further'  raslsted  on  the  slaiute  of  liiilita- 
Btabfcca^de™"    ''/'^■''       ""  ')  ■''=■"  i"si=tid,  that  the  se'veral  occupiers  of  messuages,'  &Tmt, 


I  wu  proved 


-.™..„~i„,„,™  IoikIs,  and  around^^,  wiilun.  and  (lirou-'houl  ilie  chapelry  of  IJelliiigham  ant. 

rt«tp.ynfeni,  ti.frmffiffll'feei^yh^rettf,  m''\uii^emmm^  ^M'uM]W"mmm.m 

had™n«.nily    im^'ht^Wm  iM  ^ lU'JBiiioi' tieih^''iak  ■ftcUify'ti^ 

^"'Tt^r     ttt-hH'fes^!*(ii^-ffl&  tkL^  cHffAitflWict^WdficB'scure  or  twenty  lambs 

'  '^!      ^_.,.'J>:.''a»Jl.l0/t::;l  i^Ll  ClJ„JyniU  J»*lKHW.^t-.rf.'>-.l^..-iIi:'^:.l,,..l,i,  .,!.„ 


mentofiheep  "'^<^"  ""  toufpastiirej.or" pcnnittca  or  sunetptitj'ahi^'icciipKr  of  lands  ana 
-ithom regard  gfouiifCrmiiri  (lie  sM  fflaA^lW'.Jf^ffibghatti'W'iHfelilhcahlo  places  there- 
to .iny  u.age  or    oT.Ht/'MUmSWMBemm^  '6i%iiMn^-'i}imi>t  as  aforesaid,  for  the 

cu,lon,   and  the  tr,)ti;ifnii^&i^  i/#ffid^maf'«fl&i^a^efi^''™f'foi'   that  purpose,  which 

^Tn^tTSiv  t"^  M''i>owmm'i"hV^^tMim:mim  ^•mfAxkh  of  ,iie  titheaWe 

able  for  ag,.r    [llHfii'ri.^JIfi  ifi^fik^WWIt^iMmS  upoh    til 


le  for  agist,     piamtiiemirm  tng  same-year:  WKenrdim'tupastmAi^ii!! 

^t>t  ofa(Jbar-  UKa^jil'WAWBir^^SafThi?'^'^  places  (hereof,  until 

'^A°w  iVhmdVQSy-ht'%,iiiiipiiSx'i,^iAr^^  for  the  time l,e- 

has  a'^irfi"  i^ff  tii'flj+h;  Igmli  iii''  wAoI'  la  KliM  fbr  or  M  ScciilriiCtit  fMi  Iambs,  according  to 

meniof  inclosed  the  ariiifefit  Cti^dln';  *'hlch,'flr(iWtfiilc'itfi&r«)f /thfe  iSeWAry  of  man  was  not  to 

lands,  formerly  ih'c  Cot)'(V'an^,''hiidbf^' UaeJ'df 'appro'v'ed'*itliijl''thy 'S'^^   rectory  and   parish, 

part,  of  waste,  aftd  Vhc^VtfteaWeVdt*e3:thEi'c6f;'rfiStKH:tW't!th^  tidie  wool,  such' 

^n^C™-  f^"oy>o{iM'^l«"ieeii'ert(itfea't6  to  cSe'  Wdi'iyiAs  had  been  dropped' 

ported.  or'yattWa'rf(ftiJi*U;fe"^M'^arifi>i''brttclbiy,'b?'ttie'^tiiiable  places  .thereof,  ot! 

n  Jo'Tcr^'l';      rrrljin-  ^■^^o^.U..,  '.a^l 'I'ln'T^.^.l  l.i'r'r^  T 'L  .'^'I'^- 

ji  intereited  pcnon,  tbc  olq(cli<«»*eMmt>n|>*<4H>r>»^  AtnliUwitvnyaUdbfa 


FIMWIOKk 
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kept  and  depaatured  therein  untfl  t^e  Itt  day  of  January  tben  next  after,  and        \7SS, 
not  for  the  tithe  of  graa^of^Verbli^/ wndi  anfehlanilM  might  eat  or  consume 
iQ4ii^  ivmfig  jt]4t(  Suie-^fcte^vdV/  fl}uqi ahoviriited^  diat  a  wwAu  of  Id. 
L^-i  *-  .*  •     -.  A  '       .tepeipent  or  fiurm 

~  ^toi^,  in  lieu  of 
and  cbft^utjtfed^fev  f^^^  m>oda  of  any 

twusihe  sua  Id.  bad  ever  been  pud  for  Saca  grass ;  and  tKat  the,  Wf*|f*  O'  ^« 

rtjMffstroent  of 4iy,  W^ 

mdeirt  ipclosf^  (f rrtj,  MJe/l  ^Bipin^  Hm^^,.!  mmI  ])pdMlM)ltoe»,«he  C^mb,, 

and  HJjj^fie]a,>d  lSii^n^W»^v  W;  W^^^  vakm 

'  TKe defendondipsiia  th^' ^.  09*,^  o£! pe'wiy.;  fuid  tHiei'aus«;^»ine  oni  to b^ 
heardAeSOthd       ''^'*        '^^   ■   '*""    ^     — -_-i'_if._  a.^j.  ^..-. 

el    ^,    . 

atac^d  ov^i?  for  the  judgnieDt  pf  Aecouirf jup  tfaif  iay^ 
when  the  anipe  was  rai^qm,  ■      ^  ,   .        .    .,  ,  , 

The  court  (nrdered  the  billy  so  far  as  it  i^ef|)ected  the  ^eiMid[  or  t||e  tithes 
of  milki  to  be  dismissed,  but  without  costs;  the  deputy  to  take  a|i  account  of 
what  was  due/for  the  titfi^s  of  agistment  of  aU  s^uch  dry,  barreui  and  unprofit- 
able cattle  as  ^d  been  kept  iiud,  depastured  by  them  respectively  upon  theii^ 
respective  aucient  inQlosed  farms^  called  Bmmet  Haugh,  and  Mi^ysbobnei  the 
Corah^  and  Higiifield*  in  the  distriict  of  Bdlingbam»  v^t  th?  several  years  de- 
manded by  the  I^lly  or  siic^  of  thep  as  tliey.  admitted  to  have  had  su^  tithe- 
able  nwtters  ;/aod.al60  an  account  .pf  wh^t  was  inp  for  such  dry,  barren,  and 
unprofitable  cattle  .as  bad  bec^  l^ept  jupon  their,  respective  newly  in^osed 
fiurius  and^.Iands'iri  ^he  oi^trict  .of  Siipiodi^ume.  from  the.  time  demanded  by 
the  biU.  XW><?J  .  '     :       .  ;f 

In.  ibis.^ase  the.fqllomug  poi^ta  w^re  determined  by  the  |!«or4  Chief  Baion, 
riZf  i)^t  y9hiix:ef^,asfc^mQ^  9m  Htji.  foi;  ev^newkeld  cow,  and 

of  IMLij^r  ey-ery  ^roji:  cpw,  p^l^u  of  tij^-mpk;jhjatthf  evidence  proved 
an  ^nniiaJt  p9ym^t|6t  ^  of  tithe-milki  the  ,pourt  could  not  direct 


m  iss^e  io.try^th^  Ja|^(^  ^^^*  )^  W  b^ng  «Il|;g^.if^,  the  answer;  neither 
cou)A,tbe,cpjaft  4e<^(;e  a|li^accft}^  t^he  ff).]kina,  i^  direct  oppoaition  to 

auch  strong  proof  o^a^vii^a^^^iasi^  a^.to  ^is  tithe,  the  bfll  must 

be  dii^njbse^j  '.^^jV^^re^^  wasjset  iMp»9f  ^^.. in  lieu  of  tithe-grass, 

whet^^r  cut  '^4  jmijae^  int^  4iay, ,  or .  eaten  py  %Tqn  ^  a^d  unprofitable  cattle  \ 
apd  i^  wits  jprp.ve^  fhaj^piipi^f^ts  had  be^'V»nstaiuIy  loade  for  tithe  of  tfist- 
Qientj^f  sh^9|^i^Qii\t,.rf^^  ^  any  usag^.  or  custopi,  the  iiioduM  could  not 
be  payablfei  f9r  ag^ta]ien,t  iu;^,bjuTen  andi^iq>r<^$tablft^tue;  and,  aa  thaaio- 
dfdi.  luiegftd^  fip^  i^jthout  qualification.,  the  court  could  not  direct 

an  issup,  to  ,^^  ane  wit;^  are^ripuon  ot  exceptioii ;  for  that  woula  be  a  different 
moduli,'  [  4:6d  an  ,ACf:cft^9t  was,  4^^*  '^^  ^  modui  for  hay  and  agistment 
of  incl(^j^0md»f.)hxwidY  ff^  of  wastes  and  commons,  and  allotted  in  re- 
spect pf  aui^ient  f9Jip%  coiudnot  be  supported,  even  if  the  usiige  since  the  indo- 
sureh^d  b^en  n()t  to  pay  tj^thep^  but  which  in  this  paae  it  had  been:  for  that  the 
Qustbius^y  payn^iil  anftecedent  to  the  indosute  for  the  fiurhis  and  commons, 
could  npt.baye  beei^  foir  hay«  i^e.  commons,  froni  theb^i^afure^  not  producing 
it,  and  could  not  nave  been  contemplated  by  the  parties;  as,  if  hay  had  been 
produced  on  the  common,  it  would  nave  bel<mgea>to  the  owner  of  the  land  on 
which  it  gven^t wfaoiwaa  the  bvd'oft^  waste*  :  •        i  '^  "• 

In  this  casCf  a  question  arisii^  as  to  the  competency  of  %  witness  on  die 

ground 
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HARRIS. 
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1816.  Dauncey^  Benyon^  and  Hall^  for  the  plaintiff. 

MXTTON  Martin  and  Owetiy  for  the  defendant. 

Thomson,  Chief  Baron,  having  stated  the  case,  ohserved,  that  the  onfy 
point  of  contest  was,  whether  the  several  moduses  had  heen  sufficiently  proved 
to  enable  the  court  to  establish  them  in  the  first  instance;  or,  whether  the  evi* 
dence  left  them  so  doubtful  as  to  render  an  issue  necessary. 

The  modMs  of  \0d.  a  score  for  hog-sheep,  and  %d,  a  head  for  lambs,  his 
Lordship  considered  to  be  clearly  untenable;  and  that  there  was  no  colour  for 
setting  it  up.  Then,  as  to  the  farm  modus  of  19<.  there  was  certainly  no  evi- 
dence which  went  to  shew  that  that  payment  was  a  modus,  notwithstanding  the 
length  of  time  during  which  that  sum  had  been  paid,  which  had  been,  without 
doubt,  very  considerable.  But  the  rector,  it  appeared,  lived  out  of  the  parish 
during  the  whole  ofhis  incumbency,  which  might  go  far  to  account  for  it;  and 
the  payments  said  to  be  made  in  lieu  of  hay,  were  (taken  as  moduses)  most  ex- 
traordinary ;  for  it  seemed  that  in  some  way  or  other,  every  inch  of  land  in  the 
parish  was  covered  by  various  moduses.  The  three  first  terriers,  on  the  other 
hand,  were  quite  conclusive.  There  the  tenths,  which  was  a  very  strong  term, 
and  well  relied  on  by  Mr.  Dauncey,  were  said  to  be  payable  in  kind.  But  not 
a  word  was  meationed  of  moduses  in  either  of  those  ancient  documents ;  and 
the  other  modern  terriers,  as  they  were  called,  made  above  one  hundred  years 
afterwards,  and  by  the  parishioners  themselves,  amounted  to  the  most  feeUe 
attempt  to  eutablish  a  modus  that  ever  was  made,  and  ought  not  to  be  coun*- 
tenanced. 

Graham,  Baron,  for  the  same  reasons,  was  of  the  like  opinion. 

Wood,  Baron,  was  also  of  opinion  that  all  the  moduses^  except  the  fiurm 
moduSf  were  void,  for  uncertainty  in  point  of  law  and  fact. 

As  to  the  farm  modus,  however,  his  Lordship  expressed  himself  to  be  of 
opinion  that  there  had  been  sufficient  evidence  of  usage  offered  in  support 
of  it,  although  opposed  by  adverse  documents,  to  call  on  the  court  to  send  it 
to  a  jury.  ^ 

In  all  cases  (observed  his  Lordship)  of  usage,  proved  on  one  side  and  none 
on  the  other,  I  shall  always  hold  that  a  jury  ought  to  decide.  As  to  the  me- 
rits of  this  case,  I  am  not  at  liberty,  perhaps,  to  express  my  opinion;  but  with 
respect  to  the  evidence  of  the  terriers,  I  cannot  consider  them  admissible  evi- 
dence against  the  land-owners,  unless  proved  to  have  been  signed  by  some  of 
the  persons  from  whom  they  derive  title.  We  should  certainly  not  admit 
them  as  against  a  rector  or  vicar,  unless  they  were  signed  by  them,  or  some 
of  their  predecessors.  Other  parishioners  having  signed  the  terriers,  do  not 
carry  them  any  farther  as  against  the  owner  of  the  farm.  As  to  such  terriers 
as  concern  the  parish  generally,  I  agree  that  it  would  be  sufficient  if  they 
should  be  signed  by  any  of  the  parishioners;  but  their  signing  a  terrier  can- 
not make  it  admissible  to  affect  a  farm  modus. 

His  Lordship  said,  on  the  subject  of  awarding  an  issue  in  this  case,  that  the 
jurisdiction  of  courts  of  Equity  was  only  ancoliary  and  subsidiary  to  that  of 
courts  of  Common  Law;  and  legal  rights  ought,  if  possible,  to  be  established 
by  legal  means  in  the  first  instance; — that  the  nature  of  the  examination  of 
witnesses  in  courts  of  Equity,  through  the  medium  of  answers  to  interrogato- 
ries in  writing,  was  a.  consideration  which  went  to  strengthen  the  necessity  of 
the  interference  of  a  jury  in  doubtful  points ;  and  as  proof  of  it  in  this  very 
case,  the  witness  (Davies),  who  appeared  to  have  conducted  himself  in  an  ex- 
traordinary mftnner  altogether,  would  cut  an  awkward  figure  in  a  witness-box, 
whatever  he  might  have  done  on  paper. 

Richards,  Baron,  was  of  opinion  that  Davies's  evidence  could  not  be  put 
out  of  this  question;  and  that,  on  the  whole,  the  testimony  was  conclusive 
and  satisfactory,  as  it  appeared  to  him.  His  Lordship  said,  he  would  always 
oppose  sending  issues  to  a  jury  where  it  could  possibly  be  avoided,  unless  it 
were  in  the  well-known  excepted  cases  (of  a  rector  and  heir-at-law)* 

Account  decreed,  with  costs. 


bhtd)tf)diniedj'titfk!F<m]b94Mid^likwbtem  uidcMHiQdi  hetcbbntd, 

h«itifaid^'ia9ttriaariali^i4vhnAjf»q90bte,q»^  jF^vty^fMiioir  ar.M]«^ibr  and 
idi^lttabiridliliiiialbtttiteslcye  k#^Ui^«iiic»i»>swpMt  of  fdlrthe  Isrit  iB>«hs  ^* 
mlH/j6ti'tM>  flii  'irfokTs  (faad  ^nv^aoctopted  tbcKHoae  k  iini  dmnif )'  nd  4B- 
•istod.  that ^if ;«h»»i  lUd  MVJtff  mvoq^  Hobltt  inii'htitaatdfecif  tae^ipldd^  aueh 
pq^MPliafi  tete. iitftei^^  dttdtr  iiqiiH  Adbpeiwry 'atarfeioient 

bciivtef d»>iiKt9r/iBHl  mte^or  Oi^'CiiHeNbciae','  mt[  b^taeami  ofi  mm*  itiiidae 
aad^pllqiir  Mfliteae^  I  and  l^th^t  Ikb^avBai  aoo  b6aild4liaErti5[aK>^  ioaai^aUo 
td>ti^idrie  aaMspeacfy  ^ftiAiicym  Itir  ollU>BnU<4idi0a.  o)  HaflfmAttiiUflVrtad* 
dHftf4|b<^iH»mC«iupliipdfpaii^  dMrivthi  UMlireigd  9£|£i^g:loUi(  it 

iiiit<%AiWi»&W  cfaidiioaotfattrt^4iic^  tH^  OTalNMiti  ^ttoilpajtH^badhaM 


■tirroa. 
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Md  mprailaUa^ciCde»  mamf^  iOieiit^/  ^n^^ciflrs,  ftom  lAkb  diey  kad  calveB»        1784.  . 

Mtdii  tiikta^  liPdimd^i)  ^tki^Mtt  ^«iM  'dNif  lMd<^ildi^)iiit>  Me%h«KfttWiUM>and 
qaavikjiiviir  MfcAPttA«^'tiM  j^iMn^  Miltt  itdiwi  'teir  ■ardii>ilftc*ia 

caseUdi^pUdtWAddtd'^^CailMp^  4m«oUM  f 

aod  they  iaaiitedy  that  the  plaintiff  ^aa  only  entitfed  to  a  etitain  annoal 
pennon.  Bum,  or  salary  qfj6i^y.l4irjKf^*  ^r^|[i|«inlifiiaiice  and  support;  and 

as  D^ore  statep  §ad  eiF^v  been  madei  it  ^ad  be^n  loitf.sinc^  void  or. annulled 
foy  th^'^  ctidiippropriatidn  of  ttie  vicarage^  j  of  /otnihrWIsCr  by  tli^' '  tebtOTyna¥iag^ 
&Qm  time  immeinorialy  belonged^io'lhe'^propriator,  to  whom  they  insisted 
dkOmamA,  Jtedf^rts«^'^^uui3dhall(Jbi4MigBft  randr(iia*(siliaRniberpKUi|^ 
naa^ai^. etf »liia  pw;daoifcBflti;^haa >ai>gglrec&gpd'Awri-AgttSB»ni^o^aaibayi^ 
o£  JandbiAet It  om^  9WiH<4iiAeiiwihi|tiiiev0r^iifrinny  <bainlj^d^  jniliiu,^iaii»ft 
^  jnie>|>ht9biff(i^yied>r^the)  idafebdJata^'H^  triibaisadrj^an  «b> 

anittedmlioifalaidav^i  a^^'dio^caaibtabwonitoaye  lUard)OB(tfa0<<diil  ^b^iof 
Jiiiie»'17W?livhen--thd'saiiiaiwa»Qvdtr8daa<stai]ld)Ov«&  ^;si  c>ur  j/>'o  L^l  "».  • 
i  air  Til  rtasri  ^FtwHte^^  Krilgii  t^  JBMBgt  JfeMqnband  «ihcni,.(iftBd4Keb  htqu^ 
VSL^ufsmmnliA^  tioarv  'teaingv  liutti'tlw  said  Ol  Iientofi{iaod  otbanifransiooM 
dq^iasa'tof  iaaida  in'tiher^paiiibJ^  ^dai  shtai'Was  tan^ioqirnilit^ooqcUgi^badar)^ 
dbcMil  frlteeSir  ThoMw  Fowhe^mA&^wuptnpmilKK^ixiii  ^ctr6»df  ^Us.irw 
oavage^tiand'  ate  oionQf  ofith^  latidiHhaseiB^i  tbatitM  aaidjfioidBefanA  liia 
a&nagvs^  .ind  tdutae  vadertwOm  ho'diwaed  4ide  iiv>  Aau  spd  )ieaft>ty  i|id 
vitatagetireapectMly,  tand!  «l|e  4ubimi%.  oftoan^  a^L  intpseinrMlanfithenKilv 
hod,  \&aa»^mi6  whrnni^fhe  nwtnbsy  otman  #aB  not  to  du^eoBaniryvpaidijaU 
ll^baiamiatoaied  to  pay,  to  the  vioar  -of  the  said  imBUgaiolfLdarflaliy,  femAe 
tittiB  beings- tW  stanof  twenty  nobka,  to  diL  Ida.  4rf«  asaycaiiy  pensibnidr 
aaiary^&r  sarfk^thero«r»  of  the  said  pariali,  and  in  Ueno^ailannMrtithaa 
wha^mver  dve;  or  oBtight  belonging  to  die  vicar  of  tba  said.vioari^y  fisr  or 
iacfliBrf;^eot>of  all  and  ^ngnkr  die  lands,  groanda^  and  praansev^Tikfain^tbo^aaid 
paanii  W  ^ricarage;  that  the  said  vicsM  bid  constaatiy)  fait  time  laam^fasowal, 
acBcptad-  and  taken  the  aaid  yewiy  pension,  by  Wf  ytazly  Inypdbtbf  aK^or 
abam  the  tOth  of  May,  and  the  Mih  of  Nosreiiabc^,'ineTeiy.year,>fls  sywaly 
ptaBon'oi  sabirylbe  serving  iSke  eve  of  LowAbyi  saul  iAilian  mdilbniaatis* 
fMtion  oC  ait  saonD  titheadoe  or  bdonging  toidi&aaiiLivicani^s^andihad  nsrar 
niade  Inyifcrtlfer' demand  for  the  ssMamall  tithes,  ^oFoifiMraed  tiba  [Payment 
thereof^  that  die  iaipropiatovahad;'  by  mmyof  incnsate  tofiht  iBeonuDiif' the 
Tkla-r:inM^gafd  M>  tidies  were  4lae»  made  aome^  addiliaaid  ^yteent->to  the 
▼isns  ant  of' tbeit  own  bounty,  and  bad;  Ibr  many^ytea  lastipaat^^fnid  to 
thamlbS/jyaarly,  instead  of  the  abcientpifmeairnteesaid;  4nid«ihait  thpJVSBMr 
b«driini.hisi>ciiitodyaa«e]iald6edatand<imtii(pH  *whdreby:4t  appaataedrdiat^'he 
woBinlyiaaiiddd  a»dnbaaid!yiaQlf  paniMiof  twenty ^nolflas^ttb^tlfdwanassii-' 
honaaiaaid'to  tise^^dMi^landa^'fMcifia-  aeraoe  of  dib  aaidi^ioBia^eL)  rTbo^roaa- 
biBtidibmfotr.yiayed»' dwt  'the  >said  anUant  yeaiiy'pdyasmiiiof'tfiantainoMea, 
orettfd«». tM^  iti%btobd>eaeabliflbed  and) dearaednd lieis WliahfaAdMi to 
t]M[«idaria£^ti»aaidr^icarafi^diiiv'die  ttkna>b«iag^  of  all^  email  fidieaiariaaig 

widlia<the»l|]d'{AtfJBhiO  Unu  .>^;i.li*    i\  xt^  '»o  ^n'l  /    «(  tr  ;■'.;     x.ji  \.A  '. 

^^aiho'iitidlirradBuifMd/'itbbc  tbefaiwartheraiiraDinifra^ate^ier  Sajy  rbotoay ; 


%» 
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one  of  the  reasons  why  the   Ticariali^ttUHHii  lHA^iteenlmftBftrjnA)inict»d<'Mr 

^!i§viiS^l(mM^oiD^r^EQliYltn]lGrqllime]\  iMAibtefiiwexthc&anixalMS'Dfo Ae-  wAtb 
o&^fMitMb  ]^MM<(b9iitk0ikfu«iirf'<ifiri9tal»^  of 

MT^ ;  «trii^rlI]hM%btpMflf  ;£oitcife)(,  iW^vfo  {taBfb^Acrites//  iaod|  hML«  teaetnig^^ 
W(!ft§tti^Qi4lkevrKeit9Miidhnr^  HyiobHtifiitt  liM.tperfiHnxecL  .tileihnlkerihH 

mWttPntflUlot^rtnmCHf^  ilioii^3fmUl^iintAn4mGii;(Am.tk , jEqnpotod  Iqr  my 
4<tfOwifti<4:P%dariaf iiirtt »s4i^  <yaiiti^i^ rmiipgi^iDi^Tf eooriv  4iMMt  ijbeMiA 
MMJ9)t)«if|iteflpf  Mlal7itofi^^witgn«teiibiib  or  iM^otUr  dadav^^  lid^ 

of  the  rectory,  tQjibooVNMiafMeiaaJdriVkQiiiger^iiaii  ^ini  «afMftQtiaa>'iof  dl 

mined  on  either  side;  and  the  causes  came  on  to  be  heard  on  the  7tb4fqr4f 
V»mlf$9f^SS,hf^1i!iktfii(ntmr  lff^aritig/ooiid«etiar<  AlJfatiimwtfmM  idirfs; 

DIQlif  rM^bwli  «lilbf»  ^fipg'oii  tim  piMrtit9if7th&tiWqttfP»/jriK«  thaee  atY^nd  d^- 
<«flff(ii,i4lt^.i^i^NpQQtivelKitbft'^4(Hiof  <]|etobcvi  aod  4ie  lJith»  thel9tb««Bd 
^^Ii4^«ij«S  J^DeitcJn  l^e-  «iiM«eMb.  ycHrroC  thn  feiffftt  of  Cbarieslfao  iFicsCr 
im^>l)ft^iM'  W^^kre^.N*'  fawk^, «ad^«lbfii9^i  the  isadoiiiDeBft^  ol* the  yI- 
^^PHK<>^jUnMhf  i^wji^^adaftet  fiom  tsn  AncNmi;  soU^S  iaaikmttHiftfti:th# 
time  of  Hugh  Wells,  formerly  .Bishop  4ifJUitoatkir'w)iaJ>pg^  ha  episcopactpiii^ 
d|9ijllfut)JiefiQrfr»mftiie.^KK09e,'^  Iiinddn^-  [and  it.gmitibody.«f  ftiadaoccT], 
4i9t^BQ9»t3^iy^l«i4otb«<f<^witi§  iastto,.vi«*  *<  Wbeiiier  tbe^plmtiS;  Sdirami 
"^yk-ISwnA^lVMi^  pf.l^ipMiidiv/oClpowesby^in-itlie  QcmHt|r(of  LtieeaM«  svmk 
^llf^t^^  .tH^i«K«dl  tlthai  wmgiwiiliiB  tbeaaid,iMu»sb."  Tke r«aMtiffa 
«i194b1o«'J^i.^^i'llfffM()^^^^  fi%d.^boi«dci^Kfu!to  to  be.fbfeiidttite. .  IBie  <niit 
further  ordered  die  cross  bill  to  be  cKanfiasedtfi/itfavQMts*^    .  .  *  v  . 

TiT^l^fhcifM^'Anf^  p^i^Pr^fidl^d^arD  «M»  fMb  t»rl)^.To4MWid  jon.die  J4th 
^tfm^tWiM9S^%  l»mrii^i^MiHOfd^wd]to;0tilQi  «rar#  -mdi  Mw»y4o;diflfJiaift 

^feiA^tM^i^bf  <pMliMi  sMlotlift bilk)tw:^iaMiabdedtiricjMioglgr« 'H'ln't  ji  - 

^  ^lkvriitii«M|v,«fy  gMi^cMdi  MiiUb>)ifiilNiii  ilMriiMlriahic  and  ^hafti  Ib^oMew 

serving  the  cure;  and  charged,  thfitfUbe^vjipSff  iiMa(byoyiiliifeo£titetfp4tf«6tMil€ 
ent^Mi)^]  allY^wiri]iott4Q!l^i|k^afitrilh;i^aiKt^tot.tis,«d^i^     fully  ap- 

mw  Jrp«94i»M  49»fi^  raMtoB,;Md^jt^^dg«oiaTl!lb(edi(«iimpfti^^  owitoly 
<tf^lM^>(Mi  Y/MimM^  '^Miiaiidli4Nl  slm^ibdf  UoMbiEilft  t^imMic. 

^Mfi^mmf^fMi;  JHkj^m^m^  ot)f^griiil^,odei4iii  wnI  fMnnMiieitaainiH 

iff  W%4lMoT^t9)^>9Qdiiy^fii«»j^^ 

«WfUfl<%v/(^^»M8^.^  apyi  Pft|i#  J^^  )»K^^iiki9EfM&  tei»hb9C» 

i^on^^di^igWIbiei'laoAf^rjb^ti,^  >thQi|d^i»tif>»^ii»>ai<MM  M^ 
Bff^^io(;,4|w^ov|fiar/jrf  frt^spidfipwapb^itW  ^4p4piJ^ihiiV^'i«»  me 

qimBer  of.0ia  said  AQ»pv^^a^r.f$ec)^yc.iHe/f|}f%)iM^  anv 

such  /endowment  liad  been  made,  it-  had  baen  ♦loag-'isiatea^ tajiMmd  rtnnnlW, 
either  by  the  disappropriation  of  the  vicarage,  o^  odierwisa»  as  btfcta  stated; 

and 
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necessary,  had  occurred  subsequently  to  the  commencement  of  the  suit ;  the  1821. 
order  oidy  meant,  that  the  pleadings  were  to  be  put  into  a  proper  shape.  daws 
The  present  vicar  had  no  interest  in  the  tithes  demanded  by  the  bill ;  and  it 
would  be  multifarious  to  join  in  one  suit  a  prayer  for  an  aiccount  during  the 
periods  of  two  different  ii^cumbents.  The  bill  here  only  prayed  the  account 
for  the  years  1813  and  1814,  and  it  was  not,  therefore,  a  matter  of  course 
that  the  account  should  be  carried,  on  to  the  report,  as  the  title  of  the  plain- 
tiff or  the  defendant's  occupancy  might  have  ceased ;  at  least,  it  was  not  neces- 
sary to  continue  the  account  beyond  those  years,  if  the'plaintiff  waived  it,  as  he 
was  willing  to  do. 

The  Master  of  the  Rolls. — There  are  two  ways  of  considering  the  ques- 
tion of  the  necessity  of  making  the  vicar,  who  has  become  such  since  the  com- 
mencement of  the  suit,  a  party  to  it ;  first,  whether  it  is  necessary,  in  respect 
of  the  right;  and»  secondly,  in  respect  of  the  account.  Now,  in  respect  of 
the  right,  I  think  it  is  not  necessary,  because  the  bill  is  for  an  account  only, 
and  not  to  establish  any  right ;  in  another  suit  there  may  be  another  tlecision. 
But  the  vicar  may  be  interested  in  the  account,  and  for  that  reason  may  be  a 
necessary  party. 

I  do  not  recoUect  any  case  where  the  circumstance  of  the  vicar  dying  before 
the  hearing  has  occurred.  A  similar  difficulty  would  arise,  if  he  were  to  die 
aAer  the  hearing,  and  the  decree  being  pronounced ;  for  then,  according  to  the 
practice  of  the  Court,  the  account  would  be  carried  on  to  the  date  of  the  re- 
port, and  thus  the  interest  of  the  new  vicar  maybe  affected,  although  the  time 
for  making  him  a  party  would  be  past,  still  the  decree  would  be  right.  Yet  I 
do  not  recollect  any  instance  where  the  vicar,  as  being  interested  in  the  ac- 
count going  on  i)efore  the  master,  has  been  made  a  party  by  supplemental,  or 
other  bill,  a  difficulty  belonging  to  the  practice  of  continuing  the  account  be- 
yond the  time  of  the  cause  being  at  issue.  In  the  case  of  the  death  being 
before  the  decree,  as  here,  it  must  be  done,  if  at  all,  by  a  supplemental 
bill,  as  the  event  being  subsequent,  could  not  be  stated  by  amendment ;  but 
I  do  not  remember  a  case  where  such  a  bill  has  been  filed. 

Fortunately,  we  have  not  to  deal  with  the  difficulty  here,  as  the  plaintiff 
sufficiently  answers  it,  by  waiving  the  account,  except  as  to  those  two  years  ; 
the  suit  being  thus  confined,  for  what  purpose  should  the  vicar  be  made  a 
party  ?  It  would  be  perfectly  nugatory,  for  he  ought  not  to  be  made  a  party 
to  contest  the  right ;  and  the  object  of  the  suit  now  is  reduced  to  an  account ' 
in  which  he  is  not  interested. 

It  is  said,  that  the  Court  decided  the  question,  by  its  order,  directing  the 
bill  to  be  amended ;  that,  however,  is  attending  to  the  technical  language  of 
the  order  more  than  to  the  substance.  The  question  then  discussed  was, 
whether  it  cotild  be  heard  in  the  absence  of  both  vicars,  and  of  the  person  in- 
terested in  the  account?  The  tithe  in  question  being  apparently  a  small  tithe,  be- 
longing prtm^ /ode  to  the  vicar,  and  the  plaintiff  having  originally  made  him  a 
party,  the  question  was,  whether  he  could  bring  it  to  a  hearing,  with  the  occupier 
for  the  only  defendant ;  and  the  decision  was,  tliat  the  person  interested  in 
the  account  must  be  a  party.  It  was  not  tlien  avowed,  that  the  account 
would  be  taken  for  those  two  years  only.  The  word  amende  in  the  order,  was 
certainly  incorrect,  as  neither  could  be  made  parties  by  amendment.  But  the 
Court  is  not  to  be  tied  down  by  the  word,  and  I  do  not  think  it  necessary,  in 
a  case  circumstanced  like  this.  Chat  the  present  vicar  should  be  added. 

The  evidence  of  several  witnesses  was  read,  proving,  that  the  tithe  of 
seed-tares  had  for  many  years  past  been  usually  paid  to  the  rector:  they  also 
proved  that  the  tithe  of  tares  cut  green  had  been  paid  to  the  Vicar,  who  also  re- 
ceived the  tithe  of  hay  and  clover.  It  appeared,  that  upon  the  action  in  the 
Common  Pleas,  the  admissions  were  framed  so  as  to  state  the  vicar  to  be  en- 
titled  to  aU  small  tithe,  and  that  the  question  was,  whether  the  tithe  of  tare 
seed  was  a  great  or  small  tithe.  Lord  C.  J.  GniBs^  before  whom  it  was  tried, 
rejected  evidence  which  was  offered  to  prove  the  custom  of  rendering  the  tithe 
in  question  to  the  rector ;  and  the  plaintiff  then  elected  to  be  nonsuited,  his 
lordship  having  (as  stated  by  the  defendant)  given  his  opinion,  diat  it  was  a 
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of  '£fal'fifli5s^''"'^  "^^  tii'-.7\  'jTj  u  ri  1     .ji;jhi  //(fl»''  ♦!)''  ^  otUTi-  1)  .t'.^.n  ii;Dr7  -{Tj-/ 


▼alid,ariiidi0f,'$iidtMiMMMd/^d8b«tT^  ^»)kiw^  Md^alk^^Ate^ifli^ 

i]«  iifidw<tiew^ibrr4w4faeqMttte^iglit«  ^^hArtN0«iiabwte^«tiV<MflA<tflitffe'lli' 
tbe-ifltcflt^^wbi^lncbril^^rb^  iiMiNKtyis«eipt  tkm^fa^'b^m  pHriiMil^gtfirii^ 
it  a>Mil><;eMttp«4iioiii>or  f«MiNi,^filaltifiy  idVpfyiDKHl  «Mil  i?Mti]^iMlcM^'  tttkdk^ 
fhewmm^kfat  a[peAtiMH  «>hi«b» 'iD^iffltteliitad^  (ill  k  GhkilM  ffee^MMtV 
time)/  iMklv^liy  ib^  ivii^rojiriftUHr  ahd-  octtilpi^fl^  41^  to'be^|Nad«^  the  ^9tti^l# 
his  avilyida6^(ikiyi|)M'imtlco]^riatot  mdy$  ttiid  itMrttfeie,  if  li  4P«tf  ubi-tiMBM 
peniinny  «Dtid  not  4be  ia  -the  imtnavt  of  •MoAit  prt»fffniiiMg  firdm  venl^daAmNB^' 
tion;  lieMiMe,  in  ord^r  to  te  ad>  iHmwwh  bii^'lifeen  to  be  piitcL > by  ^thte'fctauf^l 
pienr  «r  thai*  kndkKrdsi  in  tbeir  several  due  proporticMM»  neflber  c^  'Wftifa; 
werajp^moehijii^  pretended  t^bftveiMddtfqr  thing.  Beadee,- that  Hd^'ji^^rilii^ 
had  not  ddy  tioc  b»en  ifmnriably  |itid  «6  all  tbo'  viettir*e  due/  but'  aoiHEM^' 
times  it'^Mi'  tiot  beeft  pttd  «t  all,  but  a  diflRmm  etipeaA  of  19^''a>^|Min' 
at  was  )>m«^  in  thd  rsspdadsnt's  depsdliieni  Cm  tlifatff  or  loi^  fMf  MitAp 
and  was  set  fonb«  an  his  due,  in  Uie^'aot  of  {MtfUasotot  an^jAfe  dMsM^^'W 
theWoUastuai';ies|lft8s%siwee»tbetir<^<)OiM  Andattather^tkllft  fiMP 

said'peoiiMi/  €wm  pSMidH  of  (U.^-yMar,  witii  graatrror  iess^additieli^ttfti'l^ii^ 
the  imfl^  and  loifropriatof)  wh6  waoi:  Alvmys*  the*  pattUui  touHH^  <^gi<B#<"lKft!fitW 
pMwtstiMM  as'sei  IbiA  in  disi  ^bmiiltidnB  of  OhittM'  tiie-  Hb^V  lilM6 
#faereiuif('Was*afao  depoM'thit<)MeM«i^<ftt^^  fOW^^j^stf^ 

toiiiartriqir(.'awi  byitafO^wilMsses^^  As^  thd^  hsd^ksiuMlthatWi^ 
gfsaJOi^d-ysku'.toiaiiiiiaai  M  «Bm>'Kevstatf-<Att^^^  ^^ThMfiMll^ibeMitf 
the  Goort^ief  ^Wardii  Mth  Eli^  4M»is  itf  staied^a  >ieui|*i<lttyvirii<pbiiiiioiiPtty 
tween  the  master  and  brethren  of  Burton  Hospital^i  and'  diK«rfeaif*bf  >K»  iUB^ 
fbv  tfusisiSd^iricap  t(^hi»r^>iBt>dw^Qiitg4|inilffe1iM  Amtf  aadf ^ritug  inAftri^itolftd 
aftsniioti'oCi^4at.iM;4»-yeiir ;' bai^as'lir^fAs^diitiiyMWk^^ 
i^nBla;lfomj^t]on  sod  ^noraipssfii^at  -^wdl^tiofayylai  'Hbdiigiihfofl'  ntfliim^ 
not!i«iyibwniis^sheibishopyas^iM»ipai^<b4^  aiUl'Jto^ 

otcupiess^iiaadbeiattsei^amr  ih»  3^  A'  Biisv  i  to.  jej^><i»  Mt^^watl^JiBftiig^^ 
ooidd  toilsnittm,  b^  nmon  of  lh^«ssl»ytdd|f  Mt^  19  Hiiiv  'iirt^Mfliiifllili^iy 
none  watf  sbtisip  iarths  «iiii^^d  Blfai.^or4tt  i«hifK>il9r<9ltlrka(^ 
nor  in  thS'pws!^ift'Sui«^  •- Aad  in*Ch9^»ike'tifiilkstSmt,^iMf;ms^ 
Mary  wss»ai64ucad*  t»  pMfO'tfaaft  /the>fk|Mdcih  l)f!^Jte4^il^witP  hf^AMf^ 
meat.    Vim  t^B  fmmM,  MtAifbyiOm^frnfiitiiA^^ 
itsal£b^*bsiiig«C(mtiiidktOiQry  and'  Jmiibe^frnj/Moik^^iM^^ 
dfislro^hig  ortnraiyiiig'iteM^nkmBeat^  idast^iaf^irdsrt^te^^-'bMi^^ftrad^ 
fiar  shsss»efifeois,  timei  baen  proved  liolh  by  wtlititlis>alicl  *4ep^(<feons^l»iigrf 
hkf  «lieiii«s  ctiiaidiivet •  oaotattry  '^via^  MsMiv-  nor ^anhriby  tfM|t  MlMiiiififi 
daposiiiofaa;o6ahe -a^pdlaat,  b»tialsd'  by'^tha'd^UMkim ^flbj^wtj^jljuki 
and  by>d»ds«aUibit,t(iba><isti^9arli«Bisa»<itf  KMJtarfiiy 

Isaac  WoUasioo,  the  impropriator,  betapcen  the  taFo-oo^'heiresses,  iial  ^by^Uilfr' 
which  they  once  auide  their  cstUbit*  the  gnat  of  He«ry«.ihe  fiigM,  and% 
the  depositions  on  both  sides  in  the  cause  in  King  Chkrles  the  First's  time. 
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Tery  vicar  named  in  tne  said  endbwment.  That  tire  grant  of  Henry i|}g;if«lgf)tl|^ 
under  which  the  impropriator  also  cjaipaed,  confimis  the  endowment  ana  ap- 
propriation deed,  speci^th^i  tl^  gtttilfii^  nd^dre^^ft  the  tithes  garbarum 

and  Tb^rtd^.oC  WtPQril96fiiuSsh9d»riVfbibh^QQ{|ips^  tidte  Jdfirb^ 

wliic^  wiVl  apepiiVrtiUi  .4b#^a|^p1^pna$i9flfdftfd»;lAlJdltbf<lM^  ^UOb 

are  no^  ii^i^d  m  tb^ftldo^rmem  iJ)mrf^li^9f^'fiMiA7fm\^vr'**^it»i 
yiaif  0^  r^ei^d  of  aU,7?i9$riat  rtit|ie9i>rN<'P^  |t><p[  okWiigiqi^f^iilib^  ^karagD 
8taQda:ii9^  ihe  ^i^Tty'pf  .Q«f<?ei».  AM^Jtli^jf^  #fMlM.^arfyi9atftf«n!Tb«tAdtaB9ei^ 
dated:rl7<W,  t#i^8|  ,1^1  vi^rM  ifttl^S|,4^  K^Wtoii^  wi^refiAtn^f^fEift^^  tot 

the  vnt^^ft$7li9fi<94'  %^^iwxmUl{fii(^Tf^,tii^iit$!f^^*fe(^  ^CjKiqq 

8ort|./i^  i9U9t  l^iiiF^  b^en,  i!a>thfG9e  fiorri^ii.  r  X-hp^  tto;  lyppdlMt)  pi»mdrbf>bi^ 
deposiMpnSf  that  wiK>V  wd  .jMUbil  ^nd  aU.fltb^  8m»li:  tiAearAiliKijireoA,  yvtifoi^ 
witMt^' W9<(|pryi  oon^pQimd^  flWftQithe/^koihatidNENM^  fiQ^IiiT^W^ibaM 
the  impi^pri^tori  «t  the  aMoe  tiimt^^.l^ceiy^'ii  iKm^i^ilitiftoT'frqiavl^esfloo  %ffi 
tlie.gFqaf,  tithes;  apd^thal  t^l^m^^tlmin^o^iniiMj?  bist.tfitetof.faialihlws  irjIui^ 
he  faa^  o^ly  had  grain'and  ba^.  But  it  fatpd  t)^t.]M^ei^.prQVQd>b)^4bcrii^p<Mtiansi 
of  th^iteapcmdents,  that  the  inipik>priaMr  hadveceiiired:  any  smfiU^ttlibMJfiritlBfb 
menEMHTjr.  That  the  impropriator,  ,tht  l8t<j!ei>.j^il7^t,rfttb<^o»f^!l^<d5p 
ttid  10|h  Qeo.  S,  I72i6,  fil^d  three  aenaMe  bilb  m  the  EjCchfi^uer,'  pifayiii^f 
die  cour^.otily  for  great  tithes,  grain,  nay,  and  ^ool;  ^d  ift  t>fie'Afftb^in/r«jDfT 
pxesaly  ^ettiiig  lip  .hie  tide  to  theae  great  tithes,  wider  the  hoiipitalioCBurtQii} 
Laxai^st  aod  the  answer  to  the  first'  of  these  bills^^in  WbieHi^  pfefeiiAediaik{ 
first  to  cbim  all .  tithest  but  afterwards  insisted  upon  aeoe  bwt  gmothn^  «wb 
wood),  allows  grain,  hMTf  and  wood  to  be  due  to  him,  butsayl^  aUth^^crtjierljiUfanri 
belong  to  the  Ticar.  .  Tha^  the  rect^iesof  FeUi«n,  SpondoiK  Tltaekyilgbam^ 
wbioh  bekm^ed  to  Burton  Hospilal,  and  are,  by  the  grant  of  Henry  tho^igbd]^ 
•old. to  JUord  I»ys]#,  widi  Lowesby.reetory,  UBder  Aeiitei^  saoie^lfeids^^iMms 
nuu  gqrhxTHfn  granorumque^  eiq^kuemfH^fUims.)  hei^/Oidy'gfese^^tbei^berfji 
longing  to.  AffflCi  to  thi$Hdej;  and  .tbe^  0me  vioata.  «f  tJUfainei^MliTAo^Mk 
and  l4#ib  w4  all.Qtheis  «mU  titbes;;  .aad  tv«E>/Qf  tbeqn  reoei!Vfifflnsi(His  faamenl) 
And  ^tWft .by:  the  end^twmenc,  d>e'eiid0Witteiii4.tidies<Me.fQr  leTflr  t^thmiSim^ 
tbe  se^tpij^  ^  tbe  s^pp^rtjei^  tte  id¥iPsb  md  mbiJiti^ptithte&'.was'OMMfiiKedv 
to  be  tht,g|ou{|ds'e^th0  esfaMiie^  rulA  itt  law*  ihaibA^iPest^  taonptt^presiijjbor: 
ajgainst.tbe  (»odowme|it  ofaivioav^  <er»4n  cAm  movhi^^vw^Aih^htA^^^hmk. 
any,  o£c)th^<^i)down^trftjA49f  f^^.csn  n04m|^r.Jtovd.  tbeptf  .wtenidhejevfloviif) 
m^a^M^^tOiJufpA  ag»ui|t-bn7i»-  .  ••    I  u'.-  ..•"  u-  •Jii.lj-.'"'  J-v    -^i^iA  <  -luj  ii'>')v.-» 

Q(V  (bp^Aoc  sidi&it  weiBf  wii<k  Itet  jiwiq^iiigitbe  at&mU)S  i»iibetfiishfl|i  eA 
lAnfs^i^iTeft^^i^  tQ*be«eQBiQluMii^.'e^iJuisei}f;  tbe^H«:tUil.^»iiiaMleiit(js£isl|eB 
vicarsj^fk  i^JKing:  John'»;Ufne>'4tk«ii|gl^  At;iiieS(fUia^ibp«nied  :^t(ifr503BiisaKoi 
under  it*.' which  ;9QP|ld  by  <k^i»^iMM.be;ej«irritted»i  yef  duab^adowmiAt^tanghtn 
be  efter(W»r4s:Ji^«)^y  yme^  .by).tbe!eai38ei»t anA  «$;^/ofoSiiifib.t)taonsua8:4|iem) 
orig^ty ,^iQnipf)$eAf;  tci  eonsADts  t9,miihereBd.!acoepi  mi  ivi^^vmikiiidiA^kiho 
carag^.^;  Tbit  upeii!  .tbie;\Yboie.evidenoe.bid  befqi^  tbe(<»wt,(«md*feom  ^dban 
coating  mi^,  fis^sju^  ^.Jei^'O^ 

mmaihfLtf^  obAPgSR^bad  tegfdly,(^a|»lace[wiA'r^peet  to^tbenighlSjoF.theviK'' 
ciict  .eubs^q^M^Pf  ^  lbeifl^of.4bq;eatry;ia  the  .bishop's  ngisteiv  and  Ihat  -then 
vicar),WM  iK)t,n$>w  eoAidedto  ibefamaHtit&es'ih  the  parish  of  XjQweabjf,  biit:ta'> 
a«p0nfM«f^  i4mng'(W]Nkiof'tbe(rQcWyi«bicbriPiia*|iroperr^ 
by.«4ttn^«>v^^iaB^  2dd0  hA(t$otjffSopuL  pavtieiM  asmL  !«ra»l 

B»¥Ar  diiMTJI»(|»  iafie  fMectHiyiQ^iiantltthe'ordfins  fsade.Bubeeqiitont^  «hae^4eet)Ml'[ 
pMol|r)#J)p»?d  :ih^  ifceieQurli.  iH)tfvilbstatfiQg'ft\ttr^^^«oe  fefi^tdowto^ 
kdd.bf4<ffe  ^H^pi^)WAa;ibett>  oC^ypmion  tbat'  ilbe  «%ufst»Qiref.«ightr waaj^opfefly ; 
tnable  at  la^.  ^   ■.:-,..    >^  >         '.■•/',''•   -  •;  '  i    ^*     "ivr  ir,  7/ ^il?1 

And  it  wsfe  accordingly  ordered,  that  the  said  appt^al  should  be  disisisked,  < 
and  the  decree  complained  of  affirmed.    [^Bro»  P.  C] 


nTRB  CMDBI& 
T.  SAOeo»a»  ITB/L    Sksac         .  • .  r^^  diw^ 

mmb!!^*  npHE  bin  WM  biQugbt  for  ihe  tiihet of  tbe  parish  of  Wooiuott  W«iHl^i 
■Ueaiaper-  Waiwickihire;  m  Hr,  Baron  Etes  ddiverod  tbe opiam 

■onal  tiHw^  irat  aod  dedared,  that  the  tithe  of  a  niiU,  though  to  be  rcooTered  m  tbaaMMffof 
may,  ia  mnm  a  penowl  tithe»  it  not  to  be  taken  strictly  as  a  DerawiaL  tithe^  bttS.at'Mifiar 
^^^^^^  predialf  aod  has  so  mudi  refmBoe  tp  a  eeitaio  place  ia  wbicli  itiiias>,.iitf  m 
^![tri>fciiBii  ^  partieular  caae  before  the  oooit^  to  fall  within  the  deaeriptioiiiaCa  aMD 
u  tt«BleMia  tiihe»  fiir»  et  ia  reqpeet  of  aa  old  indmrey  tof  which  a  sun  of  aioastf  iMoinatt 
^'UAltariM^  ai^ointed  to  be  paid  by  ▼trtoe  of  an  act  of  pariiannfiefc  aad,  aa  aaoh  itfcaait 
"Jl^?^  ^^  deih  eeaaa»  detenaioe^  and  is  lor  ever  estii^aisbed*  Tk^  bilk  ibwrfasa  laas 
J^JSTrfr  dismissed,  bat  with9vt  oomit  it  b^  a  new  ^  doabtfol  qoMMi^  .[IP^eA] 
ffwA-tftlttpiB  For  tbe  flaintiff  it  waa  nrfod,  that  tfaetitheof  walls  waa  a  gataaiial  ilkki » 
raipMtsrebt     and  was  nol  payable  in  respect  of  the  land  00  which  the  mill  waa. 


dMBimigeMi-  ^^  ^  "^  baSt  on  land  exempted  firoip  tithes  was  not  itself  WMmft^^SBIp^ 


IX  «>»«▼•  Prkeiiy    Whilat,  fixr  the  defendant,  it  was  eoMteodad^  ite  in 

Thomoi  t«  Price,  the  eisemptioa  claimed  waaahsQ(ute«  and  aotf  asia/flttiMSe. 
qualified,  and  BmuU  t.  Ifeor,  I  Ro«  Abr,  651,  pi.  1.;  a^d  I  R4  JOriUM, 
p.  4«t  imd  ft  loati  490.,  were  died  as  authorities,  that  if  a  laodae  ba  paedUe 
m  lien  of  the  tithee  of  a  meadow,  and,  afterwardsp  a  oom^miU  be  eneetaif-lio 
tithe  win  be  payable  Cor  tbe  milL 

The  court  ezpreesed  an  opinion,  that  the  later  cases  had  roiap>e<el|  airar- 
tnmed  tiie  esses  m  RoL  Abr.,  but  that  this  case  depended  not  npoa.^anetal 
principles,  but  upon  the  oonstruction  of  the  private  act  of  parliameait* 

(1)  Jnt9,  p.  170* 


Ijg^^  H.  86Geo.3«  1785*  Scacc. 

iliMlsrribii  T«  JDMriet  aad  Others.  [Lord  Redeadale'a  MSai 

GwiK  1S6& 


OnsUllie 
taUlsh 


«•-    1^1^^  ^  establish  faodbuef,  Tie.  2d.  fer  a  cow,  Id.  for  ewerj  tendi  caU^  lUL 
I*"    -"   an  acre  Ibr  bay,  and  2d»  for  a  garden.    The  bill  l«d  die  payment  pa 


uMHiM  wt^wp  -m^  gQ  scro  lor  nay,  ana  zo.  lor  a  garoen.  ine  out  laia  tne  payment  pa 
•^^^8^^^  the  dlstof  DMember;  dieeridenee  was  of  payment  at  Easter.  ItwaaalH 
!!!^y  mTum  i^Btei  that  this,  in  a  bill  to  establish  a  faodut,  was  ^taL  The  Master  oTlfce 
Zlm,  cT  DecMM-  RoDs,  Sir  L.  KxmroK,  orernruled  the  ol^ection,  and,  the  defendant  dadiaiBg 
btr,th>fM«art  an  issue,  ordered  the  moiiueM  to  be  established,  and  that  the  plaint«i]rfbaril 
'"'^Tl!^^'*  pay  the  defendanto  the  coats  of  the  suit.  This  decree  was  in  ract,,bf  ^appsptt 
]£i«7  a/L-  ^^^  ^»  Honour  had  beoi  of  opinion  m  a  case  of  5bader#  w.  Jmuiti^^^ 
fendboitpli^ir-  Colkg€f  that,  with  respect  to  wioAues  as  to  wbidi  the  vicar  plciqrf4jVl4MNw 
•fw,  ai«lirins  he  should  hare  costs;  and  as  to  inodatef  which  were  tried,  npm  i^RP%«0d 
""^TSLmLk.  **ond  against  him,  they  should  be  established  without  costs.  .aTTarnl 

sd  th>  wiiiifiit  spd  gaY<  die  dtfeadant  Ut  cotii,  ...     7/    »iIs^ 

In  s  toit  to Mtabluh  wiiiifm,  die  viaur U alawed  Ut  eoeti ia  copect ts  tfi«i0  TnAfT ai ^mfH^i 
dinei  iwaefl,  ud  thoae  mtdumi  whieb  M  tried  on  ifMiei,  and  iSmnd  aftinat  hfaa,  an  eyttU^^aZiji 

^^^ai^# 

H.  85  CSao.  8.  1785.  ScMc  ■^^'^ ' 

Mawb^  r.  Edmttad.  [4  Wood's  Dtcr.  984.]  Owik 

^«*^^t  npHE  UQ  Mated,  diat  die  nctwy  of  GbertMjr,  otfaenrne  CtttteK 
^^"^55^-^    torymj«opri«^wiA.Tfc«.ge«rfow«i;dhttbei«art*t^^ 
of  tide,  and  die    ''^"^  "°^  immemorial  until  the  surrender  thereof,  appropriated  to|[  mf\ 
poesceiion  waa    part  of  the  possessions  of  the  abbey  of  Chertsey ;  that  the  ab|)ot  iSd'h 

equitoca],  the  *:-«iA  *^  -  -^ 

?1^  !^^J^/!^^^  *"y  **««•«»  ^  «▼«»  to  direct  an  issue,  nnA  die  right  war  eitalitMS^  WHlt^  law: 
bnt  rettfned  the  bill  Ibr  a  jt^r,  tbat  die  right  might  be  ao  tried. 


'ivese  Mied  thereof,  and  of  all  the  tithes  thereto  beloi^^,  from  time  imme-  ,^  Ji??^* 
morial  imtQ  the  year  1402^when  the  vicarag^of^thQjaid  church  was  endowed^  I>?cjix*v?^ 
with  part  of  ^ch  titb*>«?»t  tiWftai?  rffW  4s*1hurch  had  immemorially,  '^       «'• 


^^.^taff^jM8>(bi|0»ii^  to 

the  church,  with  the  adjacent  curtilage^  andreccivea  div 


curtilage^  and  received  divers  oblatipn&ojlei^ed 
,«!«  arildbw«IWt;^ir€Wli/toW'trf^<M^A^ 

fi4MUr'MbJbt^'if|fl>in>«t  iMH4iMViDU  -.  ...  .. ...» 


at  MAt^  %'  t 

>  1 

il««it>i^ .'. 

:* 

i;«l  ^ 

!• 

•«$  JwH  im 

*> 

»)o  a^T- 

.-* 

Iii  (ft^iO^li^^ 

« 

fk<i)  to  J:9 

*T 

d   .  !>    ♦V*     , 

of  the  said  religious  persons  or  their  farmers^'fttflfeftts  3hbtilff!tfftirB^:\^nd 
imm(^fi>lilfmik\^h^im^,h^iir^  ^eat*as  ^mali;^c{f%ijffif%/;#'^^afler 
Ibtouvjai^  Mf or  tll«4b^shfjj»^  or6r(»fb^darid«l^e«hitn,%i'^^       pansl^-'; 
and  exc^ttU  oUaikms-fheh  at^tf ng",  or" «^ aHi^  t6^t!i^^'a^elib^Syiiift  f^fme  'oh  ^ 

the  hill  or  mount  which  was  called ;  ittdabUce ;  all  which  tithes  thereby  ex- 
cepted, and  all  other  tithes,  as  well  great  as  small,  and  the  oblations  within  the 
■aid  parish  not  thereby  especially  BSSfgind'tD  the  said  vicar  and  his  successors, 
the  said  bishop  thereby  decJared^J^s  will  to  be,  tlu(^  \he  same  should  belong 
to  the  abbot  and  convebtC   'Th^  "blH  tii^h  stated;  t)M  the  vicars  had,  from  the        ^  ^ 
yeaf  };4fm  MUnhvty*4  ^^  ieceiwd(«ft  taii  «Mni|'in4^pnttbVni«iarts  of 
tith^,  and  other  things  granted:^: i(nfl  .nmOmed  to  the  vicars  by  the  said  en- 
A>TOien^  and  continuf^  fo  to  do.iuitil  the  final,  ^.utreod^  ef.tbe  a]i)fa|p|[y  .^t  ^ 
•*Bi^^4  eVer  since  oofitlai^d'tQ  hold,"iQjQyi  Vi>d,  feqery^  it^'saing.  of<ltad  ^^ 
''*J^^^,wkre  entitled  so  togpKfhat  me  sald'abbpt  SipcI..conv>ft{^ 'goHi^the 
'  4ll^ih^  ^H<;h.  enddwmeiit  to  -thte,"t5nCq"of  tlie  surrender  -pf  (hi^  ^ibtej^^'  ^?piitio.ued  •    -  ••» 
-  ^'terted  olj-'and  by  tlieiifeelves,  or' tieir  .tenants  gr' farmers',  fi^  received  and    '"*'J.'\ 


«^ 


a*  r  :«.    J  • 


iitoW^ucli  SUrrendeX,*and  the'staiujbe  5l'tl^n;^6J'*^becaTne' vWte(fm 
Wm;  that  the  aa!S  tifctory  arid  the  £itlies^  tfierebr' (except  «ie*titlies  of  OIney  -n 
Cake  Mills,  which  were  granted  out  by  the  croi«*,''-t»g^e1*fef<'^hPthe  «ai*  •  *- •- '  * 

*  ilj'oiMfoveiilbei',  ifi  the*5tlfyear  of  Janles  tfee'Tifst,  when  he,  by  letters* pa-'*  *      "    .. 
tent,  dated  the  said  7th  of  Noveanbfil^gEaDted  to  Richard  Lydall  and  Edmond 
Boitoek,  ana  their  heirs  for  ever,  the  said  rectory  of  Chertsey,  with  all  rights^  ^ 
aieinbers,  and  appurteBaiM0<<  a/<taled^n»'tila'  mI  ;  •  iddat,  by  virtue  of  divers 
mesQBMMv^ywM^^  Jkiifr:  gad  iea(<l«JV1»<tk)t&lrigiMto,^aiac.1laBft  teebftie  vested 

jn  'f^PP^QxpJj^  Hu^r;,that;b^  -about  1764j^  spld  ^andduly  cq^iveyed  the 
\  same' to  the  plam^,  his  .heira  ai^a  .assigns;  that  the^plaiotifi^  .ever  aince,  had    • 

*  feen  seised  of  the  ai^d,  rei^ory^Witb  aU  it&  rights,  &c.  so  granted  as  .foresaid ; 

*  jffiatV  as  fectoi;  thereof,,  he  was  entitled  to  all  the  tithes  and  other  appurtenan-   ... 
ces  to  l£e  said  rectory' belonging ;  that  the  said  Thomas  Orby  Hunter  did,  in 
176S,^fraDt  a  kaae  of  all  the  tithes  of  the  said  rectory,  to  William  Edmead 
and  JiihA  Martin,  deceased,  their  executors,  &c«  for  fourteen  years,  to  com- 

▼OL.  n.  4  q  mence 


t.A 


t;. 

EDHEAO. 
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1785.  znence  from  the  year  1762;  that  they  held  an4-^^0Mfid:t)^W>^  4oriDg 
MAWBEY  lives;  that  th«  defendant,  B. Edmeadi  was  on^  of  their  re|)jeseja|fitiFe«;  ibmt 
the  said  defendant,  Richard  £daiead»  had,  ever  since  Christmas,  1776t  «Qf?|i- 
pied  Simple  Marsh  Farm,  Chertsey  Mead,  and  other  land,  situate  in  Hard- 
wicke,  in  the  said  parish  of  Chertsey ;  that  he  rented  the  sam^  of  the  othar 
defendants,  and  also  rented  of  the  plaintiff  another  farm;  that  upon  the  said 
farms  and  lands  lie  had  had  wheat,  harley,  oats,  rye,  pease,  beans»  hay,  clovsr, 
cows,  sheep,  calves,  milk,  lambs,  wool,  barren  and  unprofitable  eattle,  and 
various  other  tithes,  as  mentioned  in  the^biU;  that  the  said  lease  expired  at 
Michaelmas,  1776;  that  the  said  defendant,  Edmead,  had  in  each  year,  sinoe 
Michaelmas,  1776,  taken  from  the  several  occupiers  in  the  townships  of  Croft- 
ford  and  Wodeham,  in  the  said  parish,  sums  of  money  as  a  compensatioa  for 
their  tithes,  and  had  converted  the  same  to  his  own  use;  that  he,  the  plainti£^ 
had,  from  time  to  time,  requested  him  to  set  out  and  pay  the  said  several 
tithes  which  he  bad  on  his  said  finrms  and  lands  since  Christmas,  1776;  but 
that  he  had  refused  so  to  do,  and  also  .to  pay  over  tp  him  the  money  received 
by  him  as  aforesaid.  The  bill  then  further  stated,  that  the  defendant  Morest^ 
as  vicar  of  the  parish,  claimed  the  titlies  arising  from  the  three  farms  and  laads 
in  the  defendant  Edmead's  occupation;  and  that  the  Bishop  of  .Winchester^  as 
ordinary,  disputed  the  plaintiff's  rig^t  to  the  tithes  of  the  said  faivia  aad 
lands.  The  bill  therefore  prayed,  tliat  the  plaintiff's  title  to  the  tithes  arising 
from  the  several  farms  aforesaid,  might  be  established  against  the  defendants 
the  Franks,  and  against  the  defendant  Edmead,  claiming  to  he  the  lessee  or 
tenant  thereof;  that  the  defendant,' Edmead,  might  account  for  the  said  tithes 
from  Christmas*  1776,  and  also  for  all  money  received  since  that  time;  and 
that  he  might  be  decreed  to  pay  what  should'  appear  due  on  such  account- 

The  defendants,  the  Franks,  said,  that  the  rectory  of  Chertsey  was  a  rectory 
impropriate,  with  a  vicarage  endowed;  that  the  abbots  and  convent  were^  for  s 
long  time  before,  and  to  the  time  of  the  dissolution  of  the  said  abbey,  seised  of 
the  rectory,  and  the  tithes  thereto  belosging ;  that  it  being  one  of  the  greater ab* 
hies  it  was  surrendered  into  the  hands  of  Henry  the  Eighth;  that  the  said  reo* 
tory  and  the  tithes  thereof,  as  parcel  of  the  possessions  of  the  said  abbey* 
thereupon  vested  in  the  crown ;  that  the  said  rectory,,  some  years  ago,  was  veate^ 
in  the  ancestors  of  T^  Orby  Hunter;  that  he  sold  and  conveyed  the  aasie  to 
the  plaintiff;  and  that  the  plaintiff  was  entitled  to  such  tithes  uid  appurtenan-* 
ces  as  belonged  thereto :  but  they  further  said,  that  after  the  abbey  vested  io 
the  crown,  divers  grants,  leases,  or  demises,  had  been  made  and  granted  of  the 
lands  thereof ;'  that,  amongst  others,  the  farm  and  tithes  of  Simple  Marsh,,  and. 
some  other  tithes,  had  been  sold  and  conveyed  by  Lord  Ca^tlemaio  to  hisp.^ha 
defendant's  ancestors;  that  particularly  by  grants  of  Queen  Elizabeth  aiuL 
James  the  First,  dated  the  3rd  of  February,  in  the  tenth  year  of  his  reigPr.t^ 
F.  Morice  and  F.  Phillips  for  ever,  as  in  the  answer,  .wa^  set  fqrlby  the  saqo^ 
were  held  and  enjoyed  free  from  payment  of  tithes  or  composition  to  thexf^ 
tor ;  and  that  no  claim  Ixad  ever  been  made  for  the  same  till  it  w^s>  ma^e^l^jft 
tlie  plaintiff;  that  the  indentures  of  bargain  and  sale  of  the  said  promiqss  \i^\ 
Lord  Castlemain  to  their  ancestors,  dat^  the.  24th  of  Novemb^  17S9|  19;;^^ 
enrolled  in  Chancery,  touching  Simple  Marsh  Farm ;  th^t  by  virt^€^;t^X9C 
the  said  farm  was  held  and  enjoyed  free  from  payment  of  any  tithes  whf^(%^ 
ever;  that  they,  by  indenture  dated  the  7th  of  DeQeml^er,  1762,  dei&ii|^,tf|> 
the  defendant  Edmead's  father,  his  executors,  &c.,  Simple  Har^h  Faro^,  ^^ 
also  the  Tithing  Plots  belonging  to  the  manors  of  Walton  imd  Pinfoi^ii  fi^ 
twenty-one  years,  at  200/.  per  onrmm;  that  the  defeada^t, .  Edn«ea4>  Aoii 
held  the  same;  that  tlie  plaintiff  had  no  i;ight  to  receive  the  tithesf  tWeofiO 
that  they  had  never  been  paid  to  apy  rector  of  the  parish;  but  t]^^  thpytT 
the  Franks,  were  justly  entitled  to  the  tithes  oif  the  sai4  thyee4ijurm[(l^,an4  V^ 
strangers  to  the  claim  setup  by  the  plaintiff.  .  .  ,       '    ;,      »  ,  ,!^ne» 

The  defendant,  Richard  Edmead,  said,  that  the, plal^tiS^  t^xeo^^-irffijif^ 
entitled  to  all   tithes  (save,  as  to  the  laqds  leased  to  tfie^d^epd^pt^.^JB^tLm : 
,and  he  set  forth  the  names  of  the  several,  %^  ^4jiW^'¥^4^%^^ 
different  persons,  and  which  of  them  ^e  p^d  t^thjy^fif^'y^yfp^^ 


EPKKAA. 


ADDENDA.  liii 

and  ftbo  the  quantities  qualities,  and  valaes  of  the  titheable  matters  and        1785. 
thinp  he  had  had  thereon;  and  spoke  as  to  the  said  three  farms  and  lands  as"     mawbet 
the  other  defendants  bad  done;  and  said,  that  he  occupied  them  as  tenant; 
that  they  had  always  been  held  tithe^free  by  the  proprietors  thereof;  and  that 
ae  tithes  or  composition  had  ever  been  paid  for  the  same. 

The  defendant,  Morest,  said,  that  the  rectory  was  impropriate,  with  a  vi< 
cairafle  endowed;  that  in  the  endowment,  as  stated  in  the  bill,  there  was  an  ex- 
ception of  divers  tithes,  and  particularly  of  aU  manner  of  tithes,  as  well  great 
as  amally  out  of  the  townships  of  Crotford  and  Wodeham ;  and  that  he,  as 
▼icar,  was  entitled  to  a  noaety  of  the  tithes  yearly  arising  in  the  parish,  ex- 
cept as  stated  in  the  bill;  but  that  he  did  not  daim  any  right  or  interest  to  or 
tn  the  tithes  arising  from  Simple  Marsh  Farm,  and  had  only  received  annually 
firom  Edmead  and  his  late  father,  two  guineas  as  an  Easter  offering,  and  not 
in  lieu  of  tithes. 

The  defendant,  Chapman,  answered  to  the  like  effect  respecting  the  plain- 
tiff's claim ;  and  said,  that  the  defendant,  Edmead,  had,  since  Christmas,  1 776, 
Md  and  occupied  Wodeham  Farm»  belonging  to  him,  this  defendant,  m  the 
bill  called  Barnett's  Farm,  and  whidi  farm  and  lands  were  situate  within  the 
township  of  Wodeham^  in  the  said  parish;  that  Simple  Marsh  Farm  lay  in 
the  township  of  Hardwicke;  that  he  knew  not  whether  his  said  farm  and 
lands  were  or  were  not  subject  to  tithes,  n6r  to  whom  the  tithes  thereof 
belonged,  in  case  they  were  titheable. 

The  Bishop  of  Winchester  said  tint  he  was  a  stranger  to  the  matters  in  the 
Wll,  and  claimed  no  interest,  save  as  ordinary  of  the  diocese  of  Winchester. 

The  plaintiff  replied :  the  defendants,  the  Franks  and  Edmead,  rejoined ; 
and  witnesses  were  examined  on  both  sides ;  and  upon  hearing  counsel  for  aH 
parties ;  the  court  ordered  the  bill  to  be  retained  for  a  year,  with  liberty  for 
the  i^aintiff  to  proceed  at  law  touching  the  matters  therein  mentioned :  costs 
and  further  directions  to  be  reserved  till  after  the  trial. 

Tbt  plaintiff  accordingly  brought  his  action  against  the  defendant,  Edmead; 
and  the  jury  found,  **  That  the  defendant,  Richard  Edmead,  owed  to  the 
plaintiff.  Sir  Joseph  Mawbey,  the  sum  of  1^.,  parcel  of  the  sum  of  1000/.  de- 
manded for  the  tithes  of  two  closes,  called  Upper  Lottworth  and  Lower  Lott- 
wortfa,  being  part  of  a  farm  called  Simple  Marsh  Farm,  containing,  by  estima- 
tion, nineteen  acres,  more  or  less,  and  two  acres  and  a  half,  more  or  less,  of 
arable  land  in  Chertaey  East  Field,  and  thirteen  acres,  more  or  less,  of  ground 
In  Chertsey  East  Mead,  all  which  premises  lay  in  the  parish  of  Chertsey, 
in  manner  and  form  as  the  said  plaintiff.  Sir  Joseph  Mawbey,  had  there- 
of complained  against  him."  And  the  jurors  assessed  the  damages  of  the 
plaintiff.  Sir  Joseph  Mawbey,  by  reason  of  the  detaining  the  said  sum  of  1^. 
parcel  of  the  said  sum  of  1000/.,  besides  his  costs  and  charges  by  him  about 
bis  said  suit  in  that  behalf  laid  out  and  expended,  to  Is.  and  for  his  said  costs 
and  charges  to  40«.  And  the  said  jurors  further  said,  "  That  the  said  de- 
fendant, Richard  Edmead,  did  not  owe  to  the  said  plaintiff.  Sir  Joseph  Maw- 
bey, the  residue  of  the  said  sum  of  1000/.,  in  manner  and  form  as  the  said 
plaintiff.  Sir  Joseph  Mawbey,  had  thereof  complained." 

The  cause  came  on  again  on  the  29th  of  June,  1785;  and  upon  hearing 
connael;  and  reading  the  decree  and  posiea;  the  court  ordered  die  bill  to  be 
dismissed  as  against  the  Bishop  of  Winchester,  A.  Chapman,  and  C.  Morest, 
with  cxMts.  The  court  further  ordered  the  deputy  to  take  an  account  of  what 
was  due  to  the  plaintiff  for  the  tithes  of  the  two  closes  called  Upper  Lott- 
worth and  Lower  Lottworth,  of  the  two  acres  and  a  half  of  land  lying  in 
Chertsey  East  Field,  and  of  the  thirteen  acres  of  ground  lying  in  Chertsey 
East  Mead,  in  the  posiea  mentioned.  The  court  l^rther  ordered  the  bill  to 
be  dismissed,  as  to  the  residue  of  the  matters  claimed  thereby,  without  costs; 
and,  by  consent,  that  there  be  no  costs  in  equity  on  eiti^er  side  as.  between  the 
plaintiff  and  the  defendants,  Edmead  and  Franks.  IWood], 

The  court  held  this  to  be  merely  a  question  of  title,  and  would  not  make 

adesreie  or  eren  dhreet  an  issue  till  the  right  was  establish^  the  proper 
aad  fcr  the  tridi  of  wbidiy  thi^  possesion  beittj^  equivoca!,  was  a  court  of 
]aw4  iQ2 
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H.  25Geo.&  17^:  Scacc. 

Warre9^Y.  Ksher.    [4  Wood's  Deer.  289.]    Gwih  ISfld. 

Where  an  entire  fipHE  rector  of  Kenwarton,  in  the  county  of  Warwick,  claimed  the  tithei^ 
S^h!I"*^w"  both  great  and  ^mall,  arising  in  the  parish,  particularly  of  cows,  mares^ 

in  lieu  oftwo  ^  ^"^^9  SOWS,  calves,  colts,  lambs,  pigs,  poultry,  sheep  depastured  after  shearing 
■pedes  of  tithe«,  and  sold  fat  before  the  next  shearing  time,  and  the  agistment  of  barren  and 
and  the  dtvision  unprofitable  cattle. 

^^^^^^7h  '^^^  defendants  admitted,  that  they  occupied  farms. in  the  township  of  Ken- 
prediion  ud  ^^rton;  but  denied  that  the  rector  was  entitled  to  receive  the  tithes  thereof  in 
depended  upon  kind;  and  insisted  on  a  modus  of  5d,  for  every  cow  and  calf  fed  in  the  hamlet, 
the  evidence  of  when  the  calf  was  calved  upon  the  land,  viz,  4d.  for  the  calf,  and  Id.  for  the 
onewitnenonly,  qq^^^  q^  the  next  ,01d  Mtdsummer-day  after  the  cow  had  calved,  let  her  age 
^^*to  mnt  ^  ^^^i  It  might,  or  so  soon  after  as  the  same  was  demanded,  in  lieu  of  aD 
an  issue.  tithes  in  kind  of  the  cahres  and  of  the  mUk  of  such  cows  respectively;  also  I^. 

It  is  eisen-  for,  each  barrei^cow  of  three  years  or  upwards  fed  in  the  hamlet,  on  the  Old 
tially  necessary  Midsummer-day  next  after  such  cow  became  barrent  or  as  soon  after  as  the 
^^n^noT'  B^^™^^^  demanded,  in  lieu  of  all  agistment-tithe  of  such  barren  cow;  also* 
agUbnenMithe,  1^*  f^c'ev^.colt  foaled  Upon  the  land,  payable  as  aforesAid,  in  lieu  of  the 

to  state  the  time  tithe  of  0Uch  colt. 

covered  by  it  Xhe  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  examined 
on  both  sides;  and  upon  hearing  counsel;  and  reading  an  or4er  to  prove  ex* 
hibits  vivd  voce^  viz,  two  several  terriers  of  the  glebe  of  the  rectory  of  Ken- 
warton,  dated  respectively  the  18th  of  October,  15$5,  and  the  Sd  of  June,  1714^ 
from  the.  registry  of  the  Bishop  of  Worcester;  the  deposition  of  John  Kaye; 
and  two  exhibits,  signed  J.  Warren,  dated  tlie  llith  of  June,  1775,  and  .iht 
4th  ojf  May,  1778;  and  also  on  reading,  for  the  defendants,  .several  reoeipO 
,  '  for  privy  tithes;  and  several  depositions;  and  on  debate  of  the  matter;  the 

court  ordered,  bv  consent,  the  deputy  to  take  an  account,  without  costs  on 
either  side,  of  what  was  due  for  tithes  of  milk,  calves,  agistment  of  bazzoa 
cows,  and  col(S|  on  the  foot  of  the  moduses;  and  for  the  tithes  of  the  several 
other  titheable  matters  demanded  by  the  bill  in  kind ;  the  defendants  to  pay 
the  plain tiif  his  costs,  [^Wood,'] 

In  ^ this  case,  the  court  (£yr£,  B.)  considered  the  first  modus  to  be.cora|ili* 
cated ;  but  thought,  that  upon  the  evidence  there  was.  reasonable  ground  aa 
doubt  whether  there  had  not  been  some  antient  customary  pa3rment  inrespeol 
of  the  tithes  ;  that,  as  to  the  first  modus,  the  entire  sum  being  for  t9fo  spe* 
cies  of  tithes,  and  the  distribution  depending  on  the  evidence  of  only  one  .int« 
ness,,  it  was  difficult  to  know  how  to  direct  an  issue;  that  the  m^dutt^Sim 
^gi8tment-t;ithe  was  defective,  the  time  which  it  covered  not  being  stated*      .i 

'  E.  26  Geo.  3.  1785.  Sfcacc.  ''^ 

Leidi  y.  Giffardmd  Others.  [4  Wood's  Deer.  292.]  Gwil.  I270, 

Where  the  Ticar  ^|^HE  yjcar  of  Charlton,  in  the  county  of  Wilti^  daiined  the  small  tithca 
proved  fraud  by  M.  aiiising  in  the  parish  from  the  Slst  of  December,  1777,  particubrijr 
remo^?*^  theb    garden-stuff,  eggs,  and  the  agistment  of  sheep.  i 

e^s  oufof  0^       ^^e  defendant  said,  that  no  agistment-tithea  of  sheep  had  ever  b^^  fwA 
parish  to  drop     to  the  vicar  previous  to  the  plaintiff's  institution;,  and  that  if  he. could  mkb 
their  lambs,  and  a  good  title  thereto,  id.  a-headper  month  would  be  foundi  on  cqnsideKatiQiMtf 
dieir  sheep  to     ^g  nature  of  the  flocks  and  the  sort  of  profit  made>  from 'them,  which;ia  eanH 
had  not  charged  ^^ed  to  the  manure  proceeding  from ,  tbeir  being  folded  pr  peimed  «pi  itkai» 
such  fraud  in      arable  land,  to  be  more  than  the  full  value  of  the  agistment-stitbes  tbar^f|»  fctat 
hisbill,  the  court  that  if  W*  a-head  per  month  was  not  sufficieinti.yett^iey  ^ould^not,{pay  Jbin^ilM 
refused  to  make  ^aid  tithe,  for  that  the  parish  of  Charlton  consisted,  by  J^pufe. of  tJ>irtyT«» 
thesuUecL^'^     yard-lands;  that  the  yicarage  was  endowed  with  thjetkhes  ojr^p^,)iy^:^bM 
eleven  of  the  said  yard-lands;  that  thd  rest.belonged  to  the.im|^op|ia|pir^>4|||id[ 
that  they  had  been  forbidden  by  the  lessee  of  the  rectoriaL4fi^Q{i  tRBWVtbMima 
to  ttje  Ticar ;  so  that  i^'  would  be.  un^af^e  for :  thefi^  tp.p^}(.^  I^rigfelj^ 
said  agiftm^t-tjth.^,, till  such  tipie  .^.t^equeetipa^^fffspg^  ^^lf5peSAfs«|gWr 
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and  the  vicar  was^uljusted'and  determine ;  and  that  k^was  solely  on  account 
of  their  Jbavvig  received  sadi  notice/  that  they  did  not>«lto  makca  tender  to 
the  plaintiff  of  all  the  tithes  that  were  due  to  him.  The.  answer  further  stated^ 
tiiat  as  to  the  tithe  of  garden-stuff  and  eggs,  it  had  been  general!/ understood 
in  the  parish,  that  %d.  a  yard-land  was  what  had  been  the  usual  payment  for 
Aiany  years. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnesses  were  examined  , 

on  both  sides;  and  upon  hearing  counsel  on  both  sides;  and  on  reading  the 
proofs;  the  court  ordered  the  deputy-remembrancer  to  take  an  account  of  what 
tras  due  for  the  tithes  demanded  by  the  bfll.     IWood.'] 

The  plaintiff  in  this  case  proved  fraud  by  the  defendants,  in  carrying  their 
ewes  out  of  the  parish  to  drop  their  lambs,  and  their  sheep  to  be  shorn,  and 
again  bringing  them  into  the  parish.  But,  as  the  plaintiff  had  not  charged 
any  such  fraud  in  his  bill,  and  had  not  introduced  it  by  amendment,  the  court 
would  not  make  any  order  in  relation  thereto. 

M.  26.  Geo.  8.  1786t  Scacc. 

X)ehe$  ¥.  LordBagot  and  Others,.  [4  Wood'a  Deer.  294].  Gwil.  127L 

^HE  bill  stated,  that  the  plaintiff  was,  in  the  year  1768,  collated  by  the  laterrogatoriei 
-■•  Bishop  of  Litchfield  and  Coventry  to  the  vicarage  of  Bromley  Abbots, '^y'j^^f^rred 
in  the  county  of  Stafford,  and  had  ever  since  been  lawful  vicar  thereof;  that. "  {^^g^;^''^ 
the  parish  of  Bromley  Abbots  had  immemorially  consisted  of  two  districts,  passed,  and  the 
called  Bagot's  Lordship,  .otherwise  Bagot's  Bromley,  and  Paget's,  Lordship,  cause  set  down; 
odierwise  Paget's  Bromley,  otherwise  Abbott's  Bromley;  that  he,  as  vicar,  »nd  they  may 
was  emitled  to  the  tithes  of  hay  and  all  small  tithes  in  kind,  except  those  of.^^"^^^^  ^ 
wool  and  lambs,  yearly  arising  therein,  particularly  to  the  tithes  of  agistment  ^^ 

and  the  tithe  of  hay  in  Bagot's  Lordship;  that  the  defendant  Lord  Bagot,  and 
the  defendants  William  Blackwell  and  William  Ward  had  severally  occupied,, 
during  the  plaintiff's  incumbency,  lands  in  Bagot's  Lordship,  exclusive  of  two.' 
large  quantities  of  ground  antiently  inclosed  and  used  by  Lord  Bagot  and  his.  • 
aaicestors  as  a  park  and  as  a  rabbit  warren,  neither  of  which  fbrmed  <my  part 
of  the  plaintiff's  present  demand ;  diat  they  had  yearly  made  hay  from  their 
and  lands,  exclusive  of  the  said  antient  park  and  warren ;  that  Ward  and 
Blackwell  had  depastured  barrea  and  unprofitable  c&ttle,  particularly  sheep : 
which  had  been  fatted  and  sold,  or  otherwise  removed  out  of  the  parish  before 
shearing  time;  and  that  they  had  refused  to.  pay  the  tithes  thereof,  on  a  pre* 
tence  that  their  lands  were  exempt  from  the  payment  of  tithes  bv  some  agree*  i 
nent.    The  bill  then  averred,  that  no  such  agreement  ever  existed,  that  no 
mention  was  made  thereof  in  any  writing  or  record,  save  in  a  terrier  of  the 
parish,  in  the  episcopal  registry  of  the  diocese,  dated  in  the  year  1714;  th^tt* 
in  the  said  terrier  it  was  expressed  to  be  a  pretended  agreement;  and  that. if 
ftnv  such  agreement  existedt  it  was  insuffici^t  to  deprive  him  of  his  right  to 
tithes  ih  general,  or  to  the  tithes  of  hay  and  agistment  in  particular.     The  bill 
ftirther  charged,  that  none  of  the  farms  in  the  occupation  of  the  defendants 
^fiBve^^  in  the  state  now  used,  ancient  farms;  that  divisions  had  been  made 
therein,  or  in  some  of  them,  within  memory;  that  the  lands,  whereof  the  same^ 
ienraiet^  consisted,  had  been  distributed  between  two,  three,  or  more  tenants ; 
thk'eoRsiderable  quantities  of  land  from  the  common,  or  waste  lands,  or  the 
tovfttt^fidds  had  been  inclosed  and  added  to  some  of  them;  and  that  they  had  . 
been  often  mowed  since  the  plaintiff  became  vicar;  that  a  part  of  one  of  the  , 
flmi  farms  had  of  late  years  been  disannexed  therefVpm  and  added  to  the  park  . 
oaifed  B^igot's  Park;  that  such  lands  so  added  to  the  park  had  been  in  each 
S^MF)  since  he  became  vicar,  mowed  for  hay  and  depastured  with  deer,  or 
jTOitng  or  other  unprofitable  cattle;  that  a  considerable  quantity  of  land  had 
#^ late  years  been  added  to  the  warren;  that  rabbits  had  been  bred,  kept,  and 
liHed  dn  all  or  most  of  the  lands  so  added  promiscupusly  within  t^e  said 
awtfent  'warfen,  whereby  considerable  profit  had 'yearly  arisen  to  Lord  Bagot; 
liiiftlMtb<High  he,  the  |daintiff,  was  not  entitled  to  any  tithe,  in  respect  of.  the  . 
Iirt%$tt:bit4,  ff^tjitid  lulled  in  t^^^^  he  was  entitled  to  tithes  in  re- 
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1785.  peci  of  the  rabbito  bred  ind  kept  en  the  kndB  to  of  laAt  jeu9  added  lo 
^^^*  warren;  that  Lord  Paget,  the  patroa  qf  the  vicarage,  kwiated  on  the  aevend 
inatters  before  charged,  but  refused  to  job  in  thi9  suit.  The  bill  therefore 
prayed,  that  Bagot,  Ward,  and  Blackwdd  might  account  for  the  agistment  of 
all  sheep  fatted,  sold,  and  removed  out  of  the  parisn  before  shearing  time  ; 
for  the  agistment  of  all  other  barren  and  unprofitable  cattle,  except  on  the 
park  and  the  warren,  particularly  the  agistment-tithes  of  deer  and  cattle  fed 
on  the  land  which  had  within  memory  been  added  to  the  park;  for  the  dtfae 
of  all  rabbits  killed  on  the  lands  which  bad  within  memory  been  added  to  the 
warren,  or  for  the  tithes  of  their  feeding  thereon;  and  for  the  tithe  of  hay, 
except  on  the  park  and  the  warren;  and  pay  what  should  ai^ar  due  on  su<^ 
account. 

The  defendant  Lord  Bagot  admitted,  that  the  plaintiff  was  viear  ef  die 
parish,  and  entitled  to  such  tithes  as  belonged  to  the  vicarage,  but  denied,  that 
he  and  his  predecessors  had  received  in  kind  all  small  tidies  arising  thereiiiy 
except  those  of  wool  and  lambs.     He  said  that  he  occupied  in'Bagot's  Lord- 
ship certain  lands,  exclusive  of  Bagot's  Lands,  as  particularised  in  his  answer; 
and  he  set  forth  an  account  of  the  number  of  slieep  and  unprofitable  cattle  be 
had  depastured  thereon,  and  the  quantity  of  hay  he  had  mowed  in  the  lord* 
ship  of  Bagot'a  Bromley  in  the  said  years;  and  said,  that  the  rest  of  the  graas 
on  the  lands  in  his  occupation  had  been  eaten  by  working  oxen  and  y/nggon 
horses,  for  the  agistment  of  which  no  tithes  Were  due.     He  also  said  that  no 
tithes  in  kind  were  payable  for  any  lands  mowed  or  depastured  in  Bagot's 
Bromley  by  persons  resident  in  the  parish,  or  for  lands  mowed  in  any  other 
part  of  the  parish;  for  that  there  had  been  immemorially  paid  to  the  vicar,  in 
lieu  of  aM  vicarial  tithes  arising  within  Bagot's  Park,  Ss.  4d.  at  Easter;  in  lieu 
of  tithe-hay,  agistment,  and  all  other  vicarial  tithes  arising  on  all  lands  in 
the  parish,  mowed  by  persons  not  inhabitants  thereof.  If.  in  the  pound  of  the 
annual  rent  or  .value  of  the  land  mowed  or  grazed;  and  in  lieu  of  tithe-bay 
and  agistment  on  all  lands  in  the  parish,  except  in  Bagot's  Lordship,  mowed 
or  grazed  by  inhabitants  therein,  ^d.  for  every  day's  math  at  Easter;  that  in 
lieu  of  the  tithes  of  hay  or  agistment  arising  on  all  lands,  except  Bagot's  Park, 
within  that  part  of  the  parish  called  Bagot's  Lordship,  mowed  or  graced  by 
inhabitants  of  the  parish,  there  had  been  immemorially  paid  by  such  inhabit* 
ants  several  small  yearly  sums  by  way  oimoduses  or  compositions;  that  seve- 
ral other  small  yearly  sums  by  way  of  moduses  had  been  immemoriaHy  paid 
by  persons  residing  in  the  parish,  in  lieu  of  the  tithes  of  calves,  colts,  pigs,  and 
other  vicarial  tithes;  that  the  said  several  payments  had  been  immemoriaUj 
and  invariably  paid,  except  that  in  some  instances  the  plaintiff  had,  without  the 
defendant's  consent,  prevailed  on  some  of  the  occupiers  to  vary  those  pay- 
ments; and  that  he,  the  defendant,  claimed  the  benefit  of  such  several  moduses 
or  ancient  compositions,  as  far  as  the  same  respectively  extended  in  bar  of  any 
demand  of  tithes  against  him  or  his  tenants.  He  further  stated,  that  no  tithe- 
hay  or  agist(;nent  had  ever,  in  the  memory  of  man,  been  paid  in  kind  to  any 
vicar  of  the  perish,  either  by  persons  resident  or  not  resident  therein ;  but 
that  if  the  1«.  in  the  pound  payable  by  non-residents  should  not  be  ad- 
judged a  good  modus,  he  was  ready  to  pay  the  full  value  of  his  tithe-hay  and 
agistment.     He  further  insisted,  that  every  part  of  the  lordship  of  bigot's 
Bromley  was  covered  by  some  modus  in  lieu  of  tithe-hay  and  agistment  of  sudi 
lands  as  were  in  the  occupation  of  residents.     He  further  said,  that  there  was 
a  tradition  in  the  parish  that  some  very  ancient  agreement  in  writing  had  been 
made  between  his  ancestors  and  the  abbots  of  Burton  upon  Trent,  by  whidi 
the  payments  before  mentioned,  in  respect  of  small  tithes,  except  of  wool  and 
lambs,  of  Bagot's  Lordship,  and  the  said  several  exemptions,  were  fixed  and 
asoertained,  but  that  he  never  saw  the  said  agreement;  that  if  any  such  agree- 
ment had  been  made,  it  must  have  been  beyond  the  time  of  memory ;  that  dm 
abbots  of  Burton  were  owners  of  the  appropriate  rectory  of  Bagotfs  Broml^- 
long  before  the  reign  of  WiUkan  the  Conquerorr  that  his  aneestom  weft  km 
of  the  said  manor,  or  owners  of  the  greater  part  theieef;  thae^MTtadaiiatfu'' 
sioa  house  in  vrfkidi  they  vesided  befoca  dia  wrid  veigilr  ttrt'  «i*^*^'  ^^M^ 
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wcue  engittally  goed;  tfatf  sdrenl  jmyments  before-tnentioned  hav-        1 7^5. 
i«^.  been  iaranably  nude.  '^b^^^" 

The  defendant  W.  Blackwdl  said,  that  he  occupied  lands  in  Bagot's  Lord- 
Aip,  aa  tenant  te  Lord  Bagot ;  and  he  set  forth  the  number  of  sheep  he  had 
depastured  thereon,  and  the  valne  of  the  tithes  thereof;  an  accoant  of  the 
grounds  he  had  mowed  ;  the  quantity  of  hay  produced  therefrom ;  and  the 
^)^e  of  the  tithe  thereof;  and  said,  that  he  occupied  Broom  Farm;  but  that 
there  had  been  immemonally  paid  by 'the  tenant  thereof,  resident  within  the 
parisbi  to  the  vicar,  in  lieu  of  all  tithes  of  hay  and  agistment  arising  thereon, 
the  yearly  sum  of  4«L  at  Easter;  and  that  he  had  dways  been  wSing,  and 
had  offered  to  pay  the  same. 

^  The  defendant  Lord  Bagot,  by  his  further  answer  said,  that  the  parish  was  di- 
vided into  two  districts,  as  stated  in  the  bill ;  that  most  of  his  farms  were  not 
in  the  state  in  which  they  had  formerly  been  used ;  that  small  alterations  had 
been  made  in  most  of  them,  aitid  certain  quantities  of  land  taken  from  the  com- 
mon telds  (but  not  from  waste  lands)  and  inclosed  and  added  thereto;  that 
part  of  the  said  farm  had  been  added  to  the  park ;  and  he  set  fbrth  an  account 
<^  the  said  faraaa  at  the  time  the  moduses  were  made  out,  and  of  the  several 
yaanadona  and  additions  that  had  been  made  to  the  park  and  the  warren ;  and 
insisted,  that  as  no  tithe«'hay  or  agistment,  or  any  composition  fbr  die  same,  ex- 
cept such  customary  payments  as  were  mentioned  in  the  answer,  had,  within 
the  memory  of  man,  been  rendered  to  the  vicar  for  lands  in  the  lordship  of 
Abbott's  Bromley,  it  ought  to  be  presumed,  that  the  vicar  was  not  endowed 
with  any  such  tithe,  but  only  with  such  customary  payments.  He  further  in- 
sisted, that  no  tithe*hay  or  i^istment  had  within  memory  been  paid  in  any 
pert  of  the  parish ;  but  that  on  the  contrary,  persons  resident  therein,  whose 
lands  in  Abbott's  or  Paget's  LordshipVere  not  covered  by  any  particular  modus^ 
had  iminemorially  paid  2d.  a  day's  math  in  lieu  of  tithe-hay  and  agistment,  and 
non-residents  1«.  in  the  pound  according  to  the  rent ;  and  that  therefore  if  any 
of  his  lands  should  Appear  not  to  be  covered  by  a  modus  in  lieu  of  tithe-hay 
and  agistment,  such  general  parochial  modus  ought  to  take  place  in  respect 
of  such  lands.  He  also  insisted,  that  no  tithe  was  due  to  the  plaintiff,  in  re- 
spect of  deer  or  rabbits,  whether  the  same  were  depastured  in  the  park  or  the 
vvarrens,  or  on  the  lands  recently  laid  thereto ;  and  he  submitted  whether  the 
tithe  of  turnips,  when  the  same  are  taken  out  of  the  parish,  and  also  the  tithe 
oC  clover-seed,  are  due  to  the  vicair,  or  to  the  lay-impropriator  of  the  rectory, 
the  vioar  not  having  been  anciently  endowed  therewith,  and  not  having  an- 
ciently received  any  such  tithe. 

The  defendant  W.  Ward  admitted,  that  he  held  lands  belonging  to  Lord 
Ba|p>t,  within  Bagot's  Lordship ;  and  he  set  forth  the  particulars  of  them,  and 
the  titheable  matters  he  had  had  thereon ;  and  insisted  on  the  moduses  before 
mentioned  in  lieu  of  the  tithes  thereof;  and  also  that  1«.,  and  1«.  lOd.,  2d., 
and  Is.f  making  together  45.,  had,  for  time  beyond  memory,  been  due  and 
payable  by  the  owners  or  occupiers  of  the  lands  within  the  said  parish,  in  his 
ofcupation,  to  the  vicars  for  the  time  being,  or  to  the  persons  entitled  to  the 
tithe-hay  and  agistment  of  such  lands,  in  lieu  of  such  tithes,  and  that  the  same 
had  been  duly  rendered  and  paid ;  the  particulars  of  which  payments,  and  the 
lands  for  which  they  were  payable  he  set  forth  in  his  answer. 

The  defendant  \Villiam  Ward  died,  and  the  bill  was  revived  against  his 
widow  end  administratrix,  and  sAie  appeared. 

.  The  defendant  Lord  Paget  said,  that  he  was  impropriator  of  Abbott's  Brom- 
ley ;  that  the  plaintiff  was  vicar  thereof;  that  the  vicars  had  been  used  to  re- 
ceive certain  payments  in  lien  of  tithe-hay  in  kind,  and  some  small  tithes ;  that 
he  was  not  entitled  to  the  tithes  of  wool  and  lambs ;  and  that  he,  as  lay-irripro- 
priator,  was  entitled  to  all  sudi  tithes  arising  therein,  as  the  vicar  was  not  en- 
tilled  to  by  usage  or  endowment,  particulariy  to  the  tithe  of  tarnips,  and  the 
ae^ofdbver. 

vl%^  jpWnHff  irepUed ;  the  defendants  rejoined ;  ahd  witnesses  ware  ez- 
aoWBiK^  M'fvtU.on  the  jiartof  the  jibioiifl^  jta  en  the  part  of  the  defendanu 
ImA  ^o|JBaae)rirell^;|tnd  Vfwci^  and  the  ctaie  oame  on^fo  Jbe  heard  on  the 

»?ri<)rni>^i^$  4fth 


,it  not  appearing  that  inquiry  had  been  mkde  for' the  mj^inilY  and- rcadingi  ^ 
ttufirf^Hliiirf^  fdi(X)dfia  Mofciib£M^^  A,  and  proved  iik  tbe  came ;  -the  aas 
of  the.-dbfpndatitWaidr* folio  four  of  a  book  snwked  B^  intided'* 


fi(oetteV.foiini:&n4  George  OoodWin-'s  Pann^"  and  page  five  ^  tbe  said 
b|f»eMqtiabd^'<^BdnKiird  Wklket'a  Ftttunand  Ricbatd.  AUen's 


'a  Faran;"  md 
fniiBgntar,hea]l  lead  aii  enUhit  of  J.  Title  and  William  Tenant^  ob  bdudf  mf 
tl|(ei£fiAidai>tB;.ieinit  being 'Utinexed  tb  thie'depoaiiion  of  Robert  Harvey*  «hoi 
Ifmritf  Hhci  faiixKv(as''albo:the  dtliereidJiibit()viior  ite  eontenta  atated  dietfeis^ 
bn^mUbadingtiu^  ^aid*  e«hM)i£  byeoui^t,  and  alao  leaditij^ . eslittiit  L^.Wf^ 
t2hd6f3AibfaDti*B)Br(MQl^p£fi$tM'Rtfi  Bbt^ito  ;f'  i^bk  •'  R.  Easter  Rt£  ITMf 
£ittri»q!(  dtJnfaKtifiV^g'ft'tii^iAi'  (ft<tW^kAfey&e,  belonging  to  tke/ndepr^ofi 
4^^9tfeiAaBde]|r,:|daMd>the  Ist'O^  ;  eidiilnt  A,  Mnig^aLtedtisr  1 

rittiii^rM.d]is(8B»i'pen-idb,  dditid^e  lUh'  df  Oetober*.  1701,  eigned  hf^Jim* 
t]Mil)micai\dnelmitlW«dem  Ui^of ^  Ao  tm>.odier..terF]en»  daiad  the  06|h . 
of  May,  1714,  and  the  7th  of  May,  1711 ;  and  reading  an  order  of  this  oemt  - 
i«ftdi^ei«bi,idateii  th^  t9th  day  of  January,  1 781 ,  iki  pursuance  ofwbvk  the  aaid 
defa»daifatsMmdbred>  to  the  plaitttiff  TarkMis  sums  for  tithes^  with  coete.  f*. 
bbitiixfidjit)  thai  time ';«Dd  several  other  proofs  in  the  cause;  and  reading  die 
defiiitttipn.  of<M^liiadb  Mott$  and  by  consent,  a  copy  of  the  survey  fismifae' 
ISdltdFruitsiio^e,  taken  in  pursuance  of  an  act  of  parlianent,  passed  lfae2€dt 
yMrns^Hemrythe  Eighth,  under  the  title,  *'  Staffbrd^  Decanatus  in  Tammorih^' 
e^Mur^i  3fmK(dey  Abbaiisi  vicaria  appropriata  abbati  et  ceoeentet  de  Bur*.- 
tiKiiiThd^iV^ilsoHivicarius,  ibidem  habet  et  percvpit  st6t  et  annualim  de  ierris  - 
gUtaUbnii  4eekm»  fBcni^  lini^  et  rotulo  paschali^  cum  obUuionibus  comtmmibus . 
ahm,^  1^1&)  Sd.]''  the  defendant  William  Ward's  answer,  and  the  schedule 
thereto ;  and  on  the  titheable  matters  in  Cramersley  Meadow  being  admitted . 
b|&eha  dcAndioiK'e  counsel ;  and  reading  several  other  proofs  taken  in  the 
ctttsiK;|iand'aierrier  relating  to  the  said  parish,  dated  the  19tk  of  June*  1772 ;  - 
aodjon/fulli^ebaite  of  the  matter,  the  court  ordered  the  bill,  as  against  tbe  de« 
fondsht  tfae'£eri  of  UKbridge,  and  so  fo  as  the  same  sought  an  accouot  from 
leiM'iBagni  fiir  |he  tithes^  of  deer  and  Tabbits,  to  be  dismi«ied  with  oosta. 

biEhedOTirti^thei^ etdei^d  the deputy^remembrancer  to. take  ob  acoooot  of. 
what  was  due  from  Lord  Bagot  for  the  tithes-  of  the  lands  in  his  oeciqiaftion  im/ 
£lBBaBkf7/Abbbti^)^1bara&  he  hadon  the '29th  day  of  Januaryi  178l,oficred't» 
pe9r}iU[pbBldfi/6|.,^in.full)iatisiiictieA of  auch  tidies,  with  coats  to ihattime^  • 
th^ocdond^ktiW  Jf  <costs^  Y^peatlngjliesaid  aoeount»  was  reserved  until  the . 
dep'btJeishquUnTepeiit  whedter  the'  aieiiqn  so-tendered,  was  all  that  woe  than . 
dndlfaxo^  vaidrdthesr  '    '>  •  ',«  »  • 

-3cbeBd[iuitJfaiitlK»!'oidese«l  tbe  depatyi^tcv^ittbe  an  acoount  of  wihatwaa  dnfr.' 
from  Ann  Ward,  as  administratrix  of  her  late  husband  William  /Wosd,  aad  oiLit 
hiaJsc'h)«nft/ibsrtKli«satlsiiig^n  C^aineiel^  Meadow,  tvith  costs*  r        «.  j  r  / 

^'Bhe^oaMcicdervyr.^  duestioti  as  to-' ttoitithee  from  the  landa  iate  inotlMn^ 

ooenpaiil^df  i^iBCttd- W.  Waid,  and  sinee  his  death  called  the  Nev  I]itakB8»>i 

'ua£\^|dleff  tksitiisl  o£ tbe  following  issoea}  .  ^    t.       ' 

-Kiist,>!flr]WheAeiviiiein  time  whereof  the  mcniory  of  man  is  not  to  dieao»»  •  > 
trex^  IbdAlhiaii^  beeb paidy'and  ef  right  a^eoustomed  to Jbe-paid,  by.  the  tasuit  j 
of  the  farm  in  the  said  parish,  late  in  the  occupation  of  the  said  defendaiiti 
WiiliBm{£QaekwieAi,  eooh  tenant  being  lesidciit  within  the  said  patish^  to  tbe 
vi^j1Ji§reD£.f<fr  the  time  l^eingi  in  lieu  o#  all  tithes  of  hay  or.  agistmenty  arisfng. 
from  pr  i^oQithe  lands  composing  die  said  fimn^  the  yearly  >8ttin.  of»  4diat*i 
EMtesJ*;'  1  '.   .     -•     ■  .    ,,  'i.u: 

-oBCDBdiyv  ^^  Whet)iecy  from  time  whex^eof  the  memory. of  man  is^nofc.to  tbeiu 
codtrsx^^  ^.yufv^rti  jafarlysums  of  .le.,.l«.  lOd.,  2d,  and  la.  haivebliecsi.dM^^ 
and  payable  at  Easter  yearly,  by  the  occupiers,  being  resident  within  the.asiA^i 
panri|,38ff  tkeifohriosiciegit  &rih^  in  OvtiiMypiMti  (liana  wheseoiC  axeii&:>die 
oq/Aio^gtifdaMiS  ii^  ffiaiidpaikdJibtetBeiBviB^heflaoiupafio^lBf  ^)) 

hiafaand  Williapi  )Vard,  deceased)  called  Proctor's,  Allen V  Goodwin's,  and^ 

Walker's; 


V. 
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Wd«rt^  ^ikmrJm  (l»  w$f^UiS»  PnMMr'iiii  U.  !lOA  fe  Allai'%  M,  finr  Oood-        1785. 
wM/aiMl'l«. tforWslk^^  tottlieivioM of  Ibe  aaid  paikhfiiB  Ae time Msfi        ^mlyem 
or  toniNmi'^n^ed  to  tltotHbe^l^        agistment  of.  the  lands  compotiiig  die 
said  fioiMM  vespeetiTdy  in  Ueu  of  audi  tithe." 

'ThesaddefeiMlanta  William  Blackwell  and  Ana  Waid  to  be  plaiiitift^at 

Imt  ;  tfa^  judge  to  be  at  liberty  to  indorse,  &c,  with  usual  directionsi  &c. 

* '  Two  feigned,  actions  were  accordingly  brought;  and* by  an  order  of  nm 

jim^*  dated  the  £d  of  August,  1787,  it  was  ordered*  by  consent  of  the  pardesi 

tlbit*i«rdiet8  should  be  found  for  the  respectiye  plaintiffii,  with  It.  damage  la 

eaiik  cause; '  thatsnch  veidiets. should  not  cany,  any  costs,  but  that  each.party 

dMld  bear  his  own  costs  in  equity;  and  that  it  should  be  refisned  to  Riehard 

HfB,  tb  aaeettain  theamual.Tahw  upon,  the  tithes  of  auch  parts  of  Ueatley 

Field,  Uikley  Field^and  Xay  Field,  as  jn.tlie.yeai:  17M^were  ukdiftdesed; 

tiardie'sum  which  the  same  shoaid  be  set^  a^  .slM>uld.be  thtocdbrdi  paidea- 

imdlf  by XomI  Bagot and hissueesssors to tfae.iriear dwing. his  iununbeiiey^ 

fae^^tonsettting  to  any  application  that  Lord  Sqgot  or  hisencoaasoiamigfatJiialM 

toi  parliament  to  perpetuate  the  agreement^  which  waa»  by  coiMena,oidered<le 

b^medearuleoftheeourt.  ;  i^    . 

"She  csBses  came  opaocordin^y  to  be  tried,  and  the  jurors  in  the  •actkNi 

fasbught  by  William  Blackwell  found,  "that,  from  the  time  whereof  the  me*^ 

mery  of  umci  was  not  to  the  contrary,  there  had  been  paid,  and  o£  right  had 

been  aocustomed  to  be  paid  by  the  occupier  for  the  time  being'  of  the  widua* 

mMtoned  f«rro»  suchoecigpier  being  resident  within  the  said  parish,  ao^ie 

▼iear  thereof  for  the  time  being,  in  lieu  of  all  tithes, of  hay. and  agislanent 

arisiiig  on  or  upon  the  lands  composing  the  said  farm,  die  yearly  sum>  of  iA 

at  Baster,  as  the  said  William  Blackwell  had  in  that  behalf  well  alleged ;"  and 

the  said  jurors  assessed  the  damages  of  the  said  William  Blackwell^  by  reason 

of  the  premises,  besides  his  costo  and  charges,  to  1^.,  and  for  those  coats  and 

diarges  to  iO«. 

Amd  in  the  action  brought  by  Ann  Ward,  they  found,  as  to .  the  first  issuer 
''■That  the  sum  of  Is.  had,  from  time  whereof  the  memory  of  man  wasnotti^ 
theeootrary,  been  due  and  payable  at  Easter  yearly  by  the  occupier  for.  the 
time,  being  .of  the  &rm  called  Proctor's,  such  occupier  being  resident  witUn 
the  said  parish,  to  the  vicar  of  the  said  parish  for  the  time  being,  in  Ueu  of  the.. 
t^eof  hay  aaid  agistment  arising  firom  or  upon  the  lands  composing  the  said 
fann^  as  tlie  said  Ann  had  in  that  behalf  alleged.'' 

cAa  to  the  second  issue,  "  That  the  sum  of  U.  lOd.  had,  from  time  wfaeieef 
thememory  of  man  was  not  to  the  contrary,  been  due  and  payable  at  Baster 
yeatiy^  by  the  oecnpier  for  the  time  being  of ;the  farm  caUed  Alkn's,  asob  oe* 
cupiar  being  resident  within  the  said  parish,  to  the  vicar  of  the  said  parish  for* 
the  time  being,  in  lieu  of  tithe-hay  and  agistment  arising  from  or  upon.  -  the  ^ 
laadh  eempesEng  the  aaid  las^mentioned  farm,  as  the  said  Ama  had  in  that  be- 
balfialsas^Bagcd»"  -   • 

As  to  the  third  issue,  *'  That  the  sum  ot.ftd.  had,  from  time  whevaof  die 
maiboiy  of  man  is  not  to  the  contrary,  beea.due  and  payable  at  Eaater  yearly 
bysthe-noci^ier  fof.the.time  being,  of  the  lann  called  Goodwin's,  beiiiff  a  re- 
sident within  the  said  parish,  to  the  vicar  of  the  .pariah  for  the.  time  bemg,  in 
lie«'.e£>  tihe.  tithethay  and  agistment  arising  &om  .or  i^n.  the  lands  oom- 
p<iria^  the  said  .last*mentioned  fiirro,  as  the  said  Ann  had  in  that  behalf  also 
alkttd*" 

&  to  the^kst  issue,  ^  That  the  sum  of  Is.  had,  fix>m  time  whereof  the  me^ 
miiryrof  maui  waa  not  to  the  contrary,  been  due  and  payable  at  Easter. yearly, 
byitheiDdmpierfor.the  time  being  of  the  said  farm  called  Walker's,-  being  r^ 
sident  within  the  said  parish,  to  the  vicar  of  the  said  parish  for  the  time  beings . 
in.^aof  fthertithea  of  hay  and  agistment  arising  from  or  upon  the  lands  oom- 
posnligs^theisaid  laatt-mentioned  fann,  as  the  sa^  Ann  had  in  pleading  also  .al». 
Ie^ed."-d.'  {).'■..  •  .  .     .  .  ' 

^Oheioaase.daDBeiOtt  en  ^e,.0OthL  of  r  April,  17S7,'  to  be  .heard,  upon .the^jMs*' 
te^n)  lnMl<ii{niii hearing  .comiiiBel,»&c«  .the^oader  of  nisi  pnms  y9sm  disohasgedi;^ 
hfif  ,<5i»iv  .       I       ,  .'  ,  and 
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17a/^»        and tCU  Inib  mi^kai^iw  ha hadpi^ik «heiiMMi.dH6tlfd ibgrAeiiMMcf  tht 

,J^^  Two  actions  were  accordingly  brought,  one  by  WilUam  Bhckwdy^  Mid  the 

- ;  otbqr  1^  Ann  Ward ;  and  elkx  the  24  of  Jiine»  1788,  both  the  canaet  etamimg 
kk  the  paper  to  be  tried,  aa  order  of  mn  prius^  dated  the  8th  of  Auguat,  1787, 
was  iQadie  to  the  efiect  as  stated  in  this  decree,  in '  pursuance  of  which  the 
quaes  came  on  to  be'tried,  and  the  jurors  in  the  action  brought  by  V/illiam 
BJi^chw^  fiMind,  *'  That,  from  time  whereof  the  memory  of  man  is  not  to  the 
CQptorary,  tlieie  bad  been  paid,  and  of  sight  had  been  accustomed  to  be  paid* 
by  ti^  Qc^ilpia:  for  the  time  being  of  the  &am  m  the  dedaraiioB  mentioned^ 
s\\9b>ocf  upien  bejpg  vesident  wit^  the  aboveHnentioned  pansh^  to  the  mar 
tb/?fce<^  fortbe  time  beingi  in  lieu  ^aU  tithes  of  hay  and  agistieeel  arising  oe 
or,Kpp^  the  lands  eomposing  tb^  saM  ^mag  the  yeatly  aum  ef  4di  at  Baster,.aa 
th^^WiJUam  WadkweU  in  tba«  behalf  laUbged/' 

And  in  the  action  brought  by  Ann  Ward,  as  to  the  first  issue,  **  That  the 
sMU^i^  M»rhaidi*iW»a  lime  wberfBof  th«  meteor^rof  nan  wsa  not*  to  tiie  oon*' 
MPMryr^been  -due 'and  pinrable  at  Exeter  ytoslyt  by  the  oceopiers  for  the  time 
being  of  a  farm  called  Proctor's,  such  occupier  being  resident  withha  the  said 
payfshi  to. the  viosY  of  the  said  pavish  for  the  time  beings,  in  iica  of  thetkhea 
o£hay  and  amtnientarisfaig  from  or  upon  the  lands  composing  the  said  fiumv 
asrlhe  said  £m  had  in  that  behalf  alleged." 

o  Ae  to  the  scscond  issue,  *'  That  the  sum  of  Ist  IQd*  had,  from  time  whenof 
the  memory  «of  man  was  not  to  the  contrary,  befn  due  and  payable  at  Eaaiei 
yearly,  by  the  occupier  for  the  time  being  of  the  farm  called  Allen's,  such  oc« 
cupier  being  resident  within  the  said  parish,  to  the  vicar  of  the  said  parish  for 
the  time  being,  in  lieu  of  the  tithe  of  hay  and  agistment  arising  from  or  upon 
the  lands  composing  the  said  farm,  as  the  said  Ann  in  that  behalf  alleged." 

As  to  the  third  issue^  **  That  the  sum  of  ftd,  had,  from  time  whereof  the 
memory  of  man  was  not  to  the  contrary,  been  due  and  payable  at  Basted 
yearly,  by  the  occupier  for  the  time  being  of  the  farm  called  Goodwin's,  aach 
occupier  being  resident  within  the  said  parish,  to  the  vicar  of  the  said  perish 
for  the  time  being,  in  lien  of  the  tithe  of  hay  and  agistment  arising  fi»m  or 
epon  the  lands  composing  the  said  farm,  aa  the  said  Ann  in  that  bdialf  ^ 
leged." 

Ajud  as  to  the  last  issue,  "  That  the  sum  of  U*  had,  from  time  whereof  the 
memory  of  map  was  not  to  the  contrary,  been  due  and  payable  at  Easter 

J  early,  by  the  ocoupier  for  the  time  being  of  the  farm  cdlled  Walker'a,  in  the 
ist  count  of  the  said  declaration  mentioned,  being  resident  within  the  said 
parish^  to  the  ¥iea#  of  the  said  parish  for  the  time  being,  in  lieu  of  the  tithe  of 
hay  and  agistment  arising  from  or  upon  the  lands  composing  the  said  farm,  as 
the  said  Ann  had  in  that  behalf  alleged." 

By  an  Order,  dated  the  £4th  of  NovembeTf  1787,  recidng  the  said  order  ef 
ninpriuSf  dated  the  8th  of  August,  1787,  it  was  ordered  by  consent,  that  the 
said  order  of  nUi  pruts  shoeld  be  made^an  order  of  this  court. 

Richard  Hill  and  Sanmel  Wyatt  hi  the  oxder  of  am  fxrmf  made  their  award, 
dated  the  27th  day  of  November,  1787,  as  in  this  order  is  fully  set  forth ;  andL 
upon  hearing^  counsel  for  all  parties;  and  reading  the  decrees,  dated  respec4 
tivelythe  2  Isr  of  November,  1785,  and  the  13th  of  April,  1787 ;  and  the  order 
of  nisi  prias,  SateA  the  8th  of  August,  1787;  and  the  two  po^teas ;  the  order, 
dated  the  ^4sih  of  November,  1787;  and  the  award;  it  was  ordered  by  con- 
sent, that  the  award  be  confirmed ;  that  the  agreement  contained  in  the  order  , 
otmsipritts  be  confirmed ;  and  thaf  the  sever^  payments  of  4il.,  1^.,  Is.  IM.,  ' 
^d,,  and  1«.,  mentioned  in  the   several  issues  directed  to  be  tried  by  the 
said  decnses  el  the  £lst  of  November,  178^,end  the  8^h  ef  Aptil,  FfOT,  and 
the  several  payments  and  sums  of  mmiey  mentimied  in  the  schedule  to  the' 
said  order  of  nisi  pritts^  be  established  and  made  payable  at  Easter  yearly,  fay 
the  occupiers,  resident  within  the  said  parish,  of  the  four  several  ancient  fitfms, 
called  Proctor's,  AUen's,  Croodwin's^smd  Walter's,  aa  is  the  said  issues  men- 
Uoned,  and  of  the  several  ancient  farms  in  the  saM  sehcdnle  mentioned^  aed 

^  set 
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iet  againU  die  iwreral  payments  er  sums  of  raeaey  tbeitio  mmtk&n&i  k^mc*  11W»' 
tiyely,  to  the  plaintiff  J.  Delves,  during  his  incumbency  of  t^  i^»arage  of  Al^•  .  ^"^^^^ 
bott's  Bromley  aforesaid.  r  baooy. 

The  court  further  ordered,  that  the  sum  of  4/.,  being  the  sum  mentioned  in 
the  said  awarcl  as  the  annual  value  of  the  tithes  of  hay  and  agistment  of  such 
parts  of  Heatley  Field,  Harley  Field,  and  Ley  Field,  in  the  said  order  of  nin 
pritu  and  in  the  schedule  to  the  said  award  mentioned,  be,  from  the  said  8th 
day  of  August  1787,  annually  paid  by  the  defendant  Lord  Bagot  and  his  heirs 
to  the  said  plaintiff  J.  Delves  during  his  incumbency  of  the  vicarage  of  Ab* 
bott's  Bromley  aforesaid,  and  be  accepted  by  the  said  plaintiff  in  lieu  and  satis* 
fiiction  of  the  tithes  of  hay  and  agistment  of  all  such  lands ;  and  that  the  sum 
o£  S4i.,  being  the  amount  of  such  annual  value  for  six  years  previous  I90  the 
said  8th  day  of  August,  1787,  be  paid  to  the  plaintiff  by  the  said  defendant, 
in  lieu  and  satisfiurtion  of  all  such  tithes  prior  to  the  said  8th  day  of  Aagmt, 
1787. 

The  court  further  ordered,  that  all  and  singular  other  the  matters  mud  things 
contained  in  the  said  agreement  and  award  dbould  be  observed  and  perlbnned 
by  all  the  parties  thereto.    [^WoodJ] 

On  an  application  to  discharge  an  order,  referring  interrogatories  to  the  de» 
puty-remembrancer  for  being  leading,  on  the  ground  that  the  application  to 
discharge  had  come  too  late,  publication  being  passed,  and  the  cause  being  set 
down,  Uie  court  considered  diat  such  interrogatories  might  even  be  objected  to 
at  the  hearing,  an^  that  there  was  no  ground  to  dischaige  the  order* 


1785.  Cane 
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TN  this  cause,  it  beii^  established  by  evidence,  that  a  dose  of  land  occupied     Lands  of  s 
-*-  by  the  defendant  had  for  several  years  been  boggy,  and  covered  with  ^^'SSY  ^^ 
rushes,  and  required  very  extraordinary  expense  in  stubbing,  draining,  plough*  ^^"'^^nr 
ing,  liming,  and  manuring;  and  that  in  one  of  the  years  for  which  tiihe  was  conride^Me  eac* 
demanded,  cattle  could  not  go  on  the  land  without  being  lost ;  and  that  when  pense  hi  itu^ 
drained,  ploughed,  and  sown,  the  land  could  not  be  harrowed  by  cattle,  but  ^i»S>  ^nNTi 
by  men  only ;  and  that  the  crops  could  not,  under  a  period  of  20  yeart,  com-  f  °"f^J|^]^** 
pensate  for  the  expense:  the  court,  (Etre,  B.  sitting  for  the  Lord  Chancel-  i^|  ^d  c^Tio'^ 
lor),  held  this  to  be  clearly  barren  land,  within  the  statute  £  &  8  Edw.  6.         swampy  s  ^ 

'  .  scrlptioii,  that 

cattle  could  not  go  on  it  without  being  lost;  and  when  drained,  ploughed,  and  sown,  could  not  be  lUDTOwed  hf 
cattle,  but  by  men  only;  and  the  crops  from  which,  it  was  estimated,  could  not  compensate  for  the  expense  of  in* 
dosfaig  it  under  SO  years,  was  held  to  be  dearly  barren  land  within  the  statute  2  &  3  £dw.  6. 


T.  26  Geo.  3.   1786,    Scacc. 
fTorrall  v.  NicholU.  MS.  GwiL  1802. 

IN  this  case,  which  was  a  suit  by  an  impropriator  for  arrears  of  a  composi-     On  a  un  for  a 
tion  for  tithes  at  2s»  6d»  in  the  pound,  according  to  the  rack-rent  of  .the  composition,  in 
defendant's  farms;  on  objection,  that  the  remedy  was  at  law  by  assumpsit,  the  po^^JJ^J^^^- 
court  held,  that  a  discovery  was  necessary,  and  that  the  right  being  cleifr,  the  cording  to  the 
account  was  consequential.     The  court  also  held,  that  where  a  sum  tendered  rent  of  the  lands, 
for  tithes  was  less  than  the  sum  actually  due,  costs  ought  to  follow  the  ac«  ^^  discorery 

count.  bring  necessary, 

the  account  is 
coniequtotial.    Where  a  sum  is  tendered  for  tithes,  if  it  be  leit  than  the  sum  actuaBj  due^  oosts  follow  the  ac- 
count 
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AcDBtom  for 
every  bouse- 
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I'K'Uhefftfitti?'^  Loil^  Btltt6n/in  the  countj^'of  Kntoln,  which  is  Wy  1«^ 
i^w    •  h  «♦  hnd'exttniiire;  <*dntathiinf^'tpwa)*dA  of  j!0,000 'acres',  there  is  a  rector  or  im- 

MttdtfcSft  Ac     pw*»»fift<^*  irttfavkiftr  eridi^Vred.    The  hnpjropriation  of  this  parish^  witlxjthe 
parish,  to  pay     i^i^tuar>ii[dtoWson'of  th^  vicarage,  8ab}'ect  to  the  life  of  the  then  yicar^liad 
Id.  at  Easter  by  Ueen  ^rd)ms^ '  by-  ihe  platifitlfF  Bennett.    T)ie  vtcar  diedi  in  1 785,  when  Ben- 
tiienameof       ijitt^'^^liiAferff  frtdocted,  and  liecanie  both  rector  and  vicar,.    By  bis  Bill 
mdten^^       he  claimed  from  tfte  ftfc^dants  t!ie  agiWraent-tidie  of  sheep  from  the  tiroa  of 
^twd waxen  tfetelHeifi^^sh<E^to'09d  C»ndleiilks-day ;  land  ^i6  £he agistment-til^e  of  W*. 
saver,  in  satb-    l*tb,tMiryMi  6b^,  and  hdtses  not  Udedih  husbandry  business, 
fudon  of  the       -UHli^Hkl^diktitii  i)^  thi^lr  snswer  insisted  trpoh  moduses:  and  on  issued' mrect- 
d^rfMv^I^  tfeM 'll««ifct^^«*^'**rfd  «t  Linetolti/'attda  V)^rdict  was  found,  establishing  a  w^cfo* . 
den,  yard,  or     *A»«rtffrtft#i  ^ftatlftidby  fhe  defendatt^^^ 

orchard,  occu-        It  was  in  these  Vords :  '''That  ^very  person  being  a  householder  ic^at>rt^t 
pled  in  the  par    ifitlM  %*(fei'«^d[  I^Hsh',  arid  ocCupyhig  n'tnessuage,   cottage,  garden,  yard, 

b^J^dd^fai-  J«'«>r'«l«*^<^;''^Sfttii^/^<>^  ^«"^^  fiTOim^  the  said  parish,  has,  from, 

habitant,  and  of  tifliMfiwh^l^of^t^  Vnemtyry'of  man  is  not  to  th6  contrary,  paid  and  been  used  ' 
aU  woods,  cat-  aiNli(itt|5tiM6AQed,^nd  6f  r^ght  bught  to  ^Miy  td-the  Vicar  of  the  said  parish  for' 
tings,  and  lop^    tltt9liiitri%(^ing,' the  stim  of  $/^.  at  the  fehst  of  Easter  or  afterwards  upon  rea- 
P*"*^  *^*"^^  8MaM^de)IMMd,  by  the  nam^  or  names  of  hearth-sflver,  garden-silver,  shot 
^Ae^mutUh  hi   8ttd<)v«at^n  fl^er,  in  Heu  and  full  satis&ction  of  all  and  singular  the  tithes  of 
his  occupation,    heibsi,  toMs^  flowers,  apples,  pears,  plufns,  nuts,  and  other  fruits.  In  pr  upon 
and  also  of  the    aMJT  gatdeO;  orchard,'  dr  yard,  decupled  by  such  person  within  the  said  pfu^ish^ 
agtoMnt-tithe,  yiMurly  g«5wi^,  arising;'  and  renewing;  and  of  all  wood,  cuttings,  toppings^, 
^^^^I^^QQ^f^  aad'tcroypiiigs  of  trees  cut  in  such  year  on  land  occupied  by  such  person, 
crery  person  re-  withib'  Ui^  sttid  parish;  and  also  of  ftH  herbage  and  agistment  of  all  barren 
aident  and  occu-  azidllliptofitftble  tattle  kept,  fed,  tod  depastured  by  such  person'  in  the  saUt*^ 
P?^^J^        pttildior  tbe  tidilMe  plaees  thereof  in  such  year;  which  said  sum  of  ^ef. 
^^^W?^'  faMM^  be«n 'during  idl' the  time  aforesaid  accepted  b^  the  vicar  of  the  said 
for  every  sheep   pflvilh  fbf  die  tfine  being,  in  lieu  and  ftdl  satisfaction  of  the  tithes  afbfe* 

•old  or  sent  ont  Sttid;^'  i'      .  • 

S^o???'.  '  [AttcHlittp  «i^e6i#  set  tip  and  found  by  tfie  jury  was,  **That  every  berson 
illrmBs-iliT*anfl  i^™^^t^^And  occupyii^  lands  within  the  said  parish,  ftnd  having  sheep  fed.and 
before  shearing-  dti^Mfred  there,  shorn  within  the  said  parish  in  any  year,  and  soU  aiid  yen^^J, 
tfane,  in  lieu  of  out  tifc^the^  taid  parish  after  the  ISth  day  of  February,  commotily  caUed,  buT 
2lL*fc***  ^^"  ^5iAdk«i»s-day,  in  the  nestt  year,  and  before  the  next  shearing  time,  oir!W%ich'* 
^ni^dheep'  iMwi  been  bred  in  the  same  parish,- or  have  been* brought  into  the  said  namh^ 
Ssgood.^^'     ateftheBheaiingtime  in  any  year,  and'  sold  or  sent  out  of  the  said  pairi^ 

allei(>tkc  19th  of  Pebi'uary  next  following,* and  before'die  hext  diearfh/li'  '"^ 
hath  paid,  and  for  all  the  time  aforesaid  hath  been-  accustomed  to  jpkay,^  wj 
r^tOttghei$t^psiy'to.di6  vicar  for  <he  tihie  being  the  sum  of  !si.'tDr ^^i 
satdk  idie^,  in  Ueu  and  ihll^  satisfaction  and  discharge  pf.  the  titheff  w^i 
pujiyWe  to'sttcb  vicar  for  such  sheep,"*  &c.    AnsirS\  .  lo   .6  cv 

IrwafS^ritber  stated  by  the  defendants  in  their  ankwer^^t  ^a^J 
tie -said  ptfrish  hud  b^en  recovered  from  the  sea,'and  consisted. or ni^OniSK' 
and  that  tlie  said  modus  was  for  the  purpose  of  encouraging  inhabf^Aufi^    . 

.ttn*i(fliiibtt<ootnhfg  oti  for  ftn^fther  dit^etibtis  afterthe  verdict,  A*y<^i  ^Mi£l^. 
field.  Nenmham,  and  Ainge  for  the  plaintiff—  ,    ... n /iVt«^q  iiiJ 

■tffe  'md^,  ket  tap  by  the  dtfendahts"  at*  ttie  tri^.^'atift'  tep»i*Wl^  ' 
th4  isntie  Wa*  diiiMKed,  Was  ^dt  confined  to hbusehpWerfe J  tmtJ^iKtfbWOT^ 
giWs  rtOatiiiidfr  to  *^Jifry  1ft  thfeir  finding  df  a  iftodus^  they  fonijtfw^fflr 
COlfifltlialtUOi'hdtiS^holdefrs;     Tl^,  tliough;condusiVe*?tA)diitr^A 
8MVt«Ch04«gd%^li^^ilto£'  a%em(&ti^i«r'b»d^;W.MttV'll$% 

»dii 


rights V  it  Uends.  great  and  .small  tithes  togedier,.  which,  when  you ^con-       .1989J 
mia  vector  and  vicar,  'belong  to  difiereot  persons ;  to  the  rector .  by*^  com-    ^apw\^*^  ' 
mon    law  right,  to  the>i4<M  Ji»jr  "^dimiiient  ^  >6r  j^escription.'     It  is  one        ^ 
entire  payment  without  ascertamii^  what  beU^DSs  to.ai^y  of  thp  (;Jt]i?Sv  fW^  *^  J<t\r  ^ka^ 
there  kaA^Yki  ub-eqnal  inte^fal  division  of  the  'money  to'  a(^portion  it  to  eacn     ~   ''  ^^' 
tithe.    Anothier  ground  of  o^jectidii  arises  ftdm  the  names  Uiemselves  \  for  it 
appears  from  thence  that  j^  is^  the,  payout  of  one 4ithe.miiH>v(9e^^  ^     '"      A 

another;   hearth-silver  relating  to  the  bpuse,.  garden-^ilver.ja  ,i|^  ^         >  vvs 

waxen  silver  for  wax  qonsumed  M  the  ajr^r  for  mj^-mttms^  t  Wli  <hftj(gi|«tf  \', . ;..  ,,.^  ^f^ 
dbjection  to  tbe  modus  is,  that  it  is  uni:easonahle  and  Qnq^tain»riiia«!xnuoh^k{  v,  .  ,>  !/  u  x 
ae]|[>ends  upon  the  nvmber  of  inhabitant^  ^ouaehalders,,wlvo;i|iay.bfBirs^iuifidl  vu  i  *  .)  <  ^^^ 
tp  few  by  each  one  having  moxip  )Af}^;.4Qir  U  msfy  be  intbeijt^u¥ls4>f  A^rfajpieif^  ^  ; '  '  ^^^ 
ib\ which  <iase  the  modus  may Jbecoxx^e nnc^xtaio  iaita pDQduQS»  <y  i\  h  -n  b  oil  ^''^^  "i-.l-l'l 
[That  die  two  modus^^  qoijitmdict  ^nd  inyalid^  each  otjl^r  t^iiSM'M)  n^xi^iiL lorfa 
a  modus  for  all  unprofitable  cattlet^  ii;idii,]j]ing„  tber/Q^T^,,  ^lifiysp^  im9t[.ilMl  -zm,^  m  .n/iia 
period  of  the  year  when  they.ajre  \ufirofitabb;.tJb/e  «Dtheip.«noffifl^(^  ^  »'^  in  noirj^ 

•edt  payment  for  the  same  thing;  for  the  sheep  would  pthe'rwise  payi/as^agi^j  '''-'}  '*'^^  ^|^  '^''^y^ 
ment-tithe  during  that  time,  and  the  mpdus  is  therefore. .an  agislm^t ■  Wf 4bMj  '^'^JX^r^r  ^lub 
as  well  as  the.other^  covering  partjif  thie.same ar^de.  Ansfr*^  •  > .  .,.»  jl  -i/ojo  ^imdio 
. '  Hiltf  Serjeant,  for  the  d^endants«---Tbe  defenca  to  .tbo;  plainti^'a  UUitr  -^<i  ''<^  .n  Ljiq 
the  n^odus  as  found  by  the  jury.  Quiestiona  have  before  ari4en>wi(h(rMpeql>taI  ^.  ^^  '  y  '^^" 
th6  tithes  of  this  very  parish.  The  modus  has  beea  ^twice  fomd  by  ^janWiJ  n  '  h^  ,i!!x>Tf!j£d 
ohce'in  tbe  time  of  James  I.  and  again  in  the  summer  o£  17<^»  TUe  opMniNai  > >u  'kuov/  iis 
of  the  coutt  at  different  times  was  in  iayour  of  this  veryinodsf.  .  Inithe  Jpoait)  -  ^  -  -'"^^  ^"-^  '^^ 
1617,  the  vicar  libelled  against  Sowter  in  the  EcdssiastiGdi  Co»ft9>SM«cri  '',';,  ".'.V  Ti"^ 
obtained. a. prohibition  upon  the  suggestion  of  diis  very.moi^u^)  only  the/ptOfi>  .'  ,.!  ^.  /  '^^ 
'ceedings  bemg  at  that  time  in  Latin,  the  expression  was  P^tsr^ifaMms^^tk^'i  ,-.  .  -  ^  ](,  nd 
stead  of  Jiouseholder.    Now  the  granting  of  the  prohibition  isbawst  (that  tha;  -  '^^'^  ^"< 

court  thought  it  a  good  modus^  or,  at  least,  doubtful.     The  dedaxatJont  j»(  ,...>;..-:n  i.n:.i^ 

{Itohibition  was  founded  on  the  modus^  and  there  was  a  verdict  in  fov^aMKiof  dtui  ^,,^  .^,  \?uTh  ^^ 
h  prohibition,  the  defendant  is  an  actor  as  well  »|  theplaintijl^and  Jbfrmigbtffafltnif  ■  %  <  .i .  i:  q ^^^9^9 
l^oceeded:  but  he  did  not;  he  submitted*  and  no  consultation  wai^^tf^cgimii^ifi  -io:.j  bisjnsoia 
About  seven  years  afterwards,  another  dispute  arQse,.andabi&  waaJbr^ughf  joq 
tbepuchy  Coi^rt  against  Thompson,^  the  tbenimpropria^r^i^dCL^d^enib^  tbtarl 
▼icar;  and  tb^e  the  plaintiffs  laid  ftho  ,m>dusi  tqo  e^tensiv^, -t^i  WA  afUinq  qs^ri^vWv^  ioi 
wards  done  in  the  year  1783i,  for  it  was  laid  so  as  to  take  in  outners,  or 'btitse  i^c  )  nil  10  £>kw 
owners,  apd  the  vicav  then  admitted  theimpdus^f  and  in^i^ed.ODJ^  fii^ki^d  «^^'^^'i  ^'^^^^ 
npt  esLtiend  to  outners#  .A  coinmission  i^yiued^  .andf  we  .ssitnass^  teitfcflfefdtsi  fjn"tvHb-liauib 
positions  include  outners^  The  caHse.came.:on.in.the^I)uUiy>  OsfUx^-mpUfftb  .i^oAfi'ii\a  yio^'^i 
chiV^mas,  7  Car.  1»  and  .th^.. decree. takes  :nptici^.,tha^,ther^r  w^ai^fli^itanto  i^  n'^ii  "i  .3ind 
baroo;frora  jim  court,  and  a  ju^ge  frpnx  ti^, Com^pon.jpi^».rr  Tii^4«W»*h4aO  -^*^^f  ^sdiu^dt 
claMres^the  Opinion  of  the  wlwle  court  impliedly. in  th^;jr^^nfid^jqw«i«  iowi  ^\'%'2e  IbJ«io 
d^^e  it  inakes  no.  doubt  of  it  [the  f^odus^^hut^  to  outnerftian^fdJiir^^^jtfM^ttfi  *'  .boosti 
oi^tnefT^  ii9  b^;triedat  l|aw;  but  it,do^notva{lI>ear|.at,;th4il7.^iim9>  lp'bBi9ti)bMilf; 

Theret.yas^a  suit  in  this  court  upon  a  bill  filed  byTlEW^^pt^p^^DcAlalil^ 

t|e  custpm,\^  admittii^.^  all  ]^ut.aatneirs,;ia«4  stating  ife^  d^&ldailktaB 

to  pe  air  outnersl     The  detcndanftt  by^^thw.ajitfwer,  ift<(isjliied^g$i?^the  jiiftrffiaj 


.t8  vrn  oj  il2it 


"«fflf 


.ing..to..pnMifrSf  .  The  further  proceedings  in  this  ca^e;d^^f|fit]|ie#r)I 


.  !4»lT^^»VV^otlief  ,<:a^^     qame;^i;\ito  Jb^aripg  betwee^^  tbehpfe^et^ffiajatifft 

BhAt^i^inyrUGhxhe^fnodi^y^  the.wfiard  ¥ bonai^oldMif m, 

an^,e^endi^,it  tp  QUtn/^cs,., and,. upon. txia^  the  modus y^tm  fouad'aa»hiiilt}n 

the  preseht  cause.  .  ■?     ,     ,.-  ;*'•••'•.;     -^  -•.   A  -•*.•*  »'<\ 

^j(l|bs  ^(^  qt^ftcted,  M^t  the,  verdict  waa  only  cd]ateral.    It  is  Aime,  ^vten 

a|i^lted^ci^  u^  mqdern.  verdict  jn;l7t83,  but  n#t,  tQ.  the  .verdii^t  on  thatpltiadr^* 

ingf  ,|n  prPWilip^^    In  th^  cansp  in  lZ93|.tbegrn  wa^^  nvitfirial>idefisi:||  .jbtn; 

cdfi^^thp  .qc^tion  w^^.U^^^lpade.  upon ..thq  nM^f,  a^flKi^ndiligttit  oiitBAii»-; 

y^flmy[P?f  P^^  fP^^  and»as  the  dali?nd«nfB  wei^.  Qutff^9s»s'Jth^.iMotiffjiiiiaa;» 

^Ti^Hffl.P  f  fl^^B^  oMj?4  tfift^<tfeii^.,bq^.wh|i^i^j^^ 

t       '       -  *  tha 


ir40  TITHE  CASB& 

IfStt.  4ha^d6cin  ought  not  t«ha¥tfbeeiiiBadeagaintt  them;  Ibtkt  AnHenr.Fig&i, 
Cro«  Elic.  736(1),  this  court  held  the  proof  in  prohibidoD,  though  not  quite 
praciseiy  «s  htid,  yet  if  it  appears  that  the  court  Christian  ought  not  to  hold  plc» 
thereof,  it  is  sufficient;  and  therefore,  if  there  be  a  prescription,  that  the  par* 
son  faokis  one  hundred  acres  of  land  in  satis&ction  of  tithes,  and  the  procif 
be,  that  he  holds  sixty  acres  only  in  satisfaction  of  them,  it  is  well  enough. 
And  in  Bunb*  16,  where  a  composition  was  pleaded  to  a  bill  for  tithes  of  five 
closes,  and  found  for  three,  the  court  said  they  saw  no  differehce  between  a 
prohibition  and  a  bill  in  this  court ;  and  a  mere  slip  in  the  statement  of  the 
modus  would  not  prevent  this  court  fkom  doing  justice.  In  Hardeastle  ▼•  Smiik* 
son  and  Slater^  S  Atk.  245  (IS),  Lord  Haedwicke  aays,  diougfa  it  be  tme^ 
that  tithes  in  kind  are  the  right  of  the  parson,  yet,  where  there  are  cuv* 
toknary  payments  in  lieu  thereof  from  time  immemorial,  they  must  have  weight. 
Every  pvrdiaser  who  comes  into  this  parish  pays  according  to  the  rate  of 
those  payments,  and  buys  upon  the  faith  of  them;  and,  unless  there  are  some 
strong  inaunnountable  reasons  to  overturn  these  customeiy  payments,  the 
court  will  not  easily  be  brought  quieta  movere^  and  yet  rules  of  law  ought  to  be 
,  adkend  to  with  regard  to  moduses. 

The  reasons  offered  by  Mr.  Pryce  are  not  such  as  will  overturn  the  mpthis. 
His  cases  are  all  on  proscriptions,  and  not  on  customs.  Many  customs,  bad  in 
laWf  have  been  supported  on  the  reason,  from  Brownlow  to  Lord  Raymond. 
Mr.  Prfoe  objects  that  dste  modus  n  bad,  inasmuch  as  it  junibkB  difierent  spej- 
cies  of  tithes  together,  and  that  it  is  one  entire  iMiyiinT  for  three  difietent 
qmies  of  tithes  payable  to  different  persons.  But  the  vicarage  did  not  exist 
tUl  Jong  after  ilhis  modttSi  and  no  act  of  the  owner  of  the  tidies  can  prejudice 
the  parishioner.  In  3  P.  Wms.  6iiO  (3),  the  same  objecdon  was  taken,  that 
the  consideration  of  making  dthe-grass  into  hay  for  the  benefit  of  the  rector^ 
ooald  be  no  ooasideration  as  to  the  vicar,  who  was  entided  to  the  small  tithes 
of  herbage.  But  the  Chancellor  said,  that  was  nothing,  for,  originally,  of 
common  right,  the  parson  was  entided  to  all  the  tithes,  as  well  great  as  smafl* 
and  the  modM  (supposing  it  to  be  a  good  one)  must  have  been  time  out  of 
mind,  and,  consequently,  must  have  been,  while  the  parson  was  seised  as 
well  of  the  small  as  of  the  great  tithes,  and  afterwards  the  vicarage  was  de- 
rived out  of  the  parsonage,  and  the  parson,  by  the  consent  of  the  patron  and 
ordinary,  endowed  the  vicsr  with  these  small  tithes.  This  shall  not  prejo- 
dioe  the  parishioners,  or  deprive  them  of  the  benefit  of  enjojing  the  mcdms 
whk^  they  were  before  entided  to.  In  Bunb.  180,  it  was  holden,  that  a  mo- 
J««  to  die  rector  was  a  good  bar  to  the  vicar;  and  in  1  Mod.  1316,  there  ii 
the  same  point.     So  is  Winch.  £45. 

Flnchv,MasterSi  Bunb.  161  (4),  goes  to  all  the  objections  taken  to  ihh  modus. 
The  caae  in  1  Ventr.  6  (5),  is  |4ainly  distinguishable  from  this;  for  that  was 
a  modus  ^  that  die  proprietors  and  occupiers  of  such  a  manor  or  any  pared  of 
is  should  pay  a  groat  to  the  parson  for  herbage  tidies ; "  and  the  court  held  it . 
iU,  for  if  a  man  had  but  two  or  three  feet  of  ground  in  the  manor,  he  sixrakl 
pay  a  groat.     But  in  this  case  it  is  laid  for  householders,  and  therefore  die 
reason  in  ^case  in  Ventris  does  not  apply  here,  for  a  penny  is  not  an  unrea-. 
sonable  sum  for  a  householder  to  pay  for  his  house.    Lady  Greskam's  case  b 
said  to  have  been  where  one  prescribed  to  pay  yeariy  by  the  hands  of  two 
persons  inhabiting  in  such  houses,  fottr«-pence  to  the  vicar  in  satisfia^tion  of  idl 
lidtes;  and  it  was  adjudged  ill,  because  the  houses  may  decay,  or  none  live  in 
them,  so  nothmg  would  be  paid.     But  this  case  is  only  suggested  by  the' 
counsel  in  Parry  v.  and  is  nowhere  to  be  met  with,  Cowper  v.  Aw* 

drervSf  Hob.  39  (6\  a  suggestion  of  a  modus  decimandi  for  a  park  of  2s. 
a*year,  and  a  shoulder  of  every  third  deer  killed  in  the  park,  which  is  now 
diaparked.  it  is  dear,  ftom  reading  the  report,  that  it  was  the  2s.  which  sop 
ported  the  prescription,  and  that  if  it  had  been  only  the  shonldier  of -venison, 
the  ambUiwooid' have  been  gone  by  the  disparking,  for  thei«  cannot  be'  a  pre^ 
*  ^     ' '  acnpcnin 

'r)'^«fe,  vol.  1  p.  151.  (4)  Jnte,  tdl.  1,  p.  79S. 

ft)  Aftte,  r*  96*  .    .         ^  .<,  (5)  JnoHifwuus,  ante,  toI.  1^  p.  47SL 

[3)  For  T.  Ayd€  and  othera.  Ante,  |u  21.  (6)  Ante,  toL  1,  p.  240. 


ADDENDA,  i  ilf»l 

m^npfi  4|efii^fM(^  itnA  ihcurefiire^  mtkouit  ihm  tti.  thorn.  Hnttrfant^ 
been  iHbop  in,  Ifdnd  fif  tha  p»rk,  .     *       > 

In  C^rkifiTL  'v.J^iglUweUy  ^  P.  Wms.  .462«(lX  »  niotftM  fbr  tidie  of  ooii| 
for  the.  ifihabitants  of  siuch  a  tenement  and  the  leads  therewith  usvellf 
eojoyed*  was  void  £>r  uncwtaiaty,  in  regard  the  tenementa  miglit  be  uninha^ 
bited,  and  the  lands  often  shifted  and  let  with  other  fiurms.  *  But  there  it  WBt 
altogether  oocertain,  for  it  was  not  for  such  lands  as  were  holden  wkh  cbe 
bouse*  but  for  such  as  were  usually  holden  with  it. 

It  is  objected,  that  the. houses  may  be  reduced  to  few,  and  that  the  hihalBitf^ 
ants  of  them  may  hold  all  the  feeding  land  in  the  palish,  which  would  reduce 
the  vicar's  provision  to  nothing.  But  this  ie  not  to  be  expected  c  th^  f)ay<« 
ment  is  laid  by  way  of  custom  to  encourage  habitation.  Thia  was  a  ien  coual^ 
try,  extreme^  unwholesome^  and  it  was  dl>sohitely  necessaiy  tcr  >hoid:Otte 
great  enoouragement  to  induce  pec^le  to  Uve  theory*  This  eaunptioifi  was^jf 
douceur,  like  the  case  in  1  RoL  Abr.  650^  pL  12,  where,  being  alleged  l^r  waj^ 
of  custom  in  the  parish,  and  ibr  the  purpose  ef  pvoouring  feed  fiw  pkragfa*4ca#^ 
tie,  a  prescription  was  alkwed,  which  otherwise  would  hav^  beea  faad  in  'hwr 
Here  the  modus  is  laid  by  way  of  custom,  and  a  reason  .given  fov  it,  ^ia.  I}ir 
the  better  cultivation  of  the  country.  ^         « 

The  last  case  was  Trams  v.  WJkiUhead  (2)f  whore  the  viean  iPiiH)  fled  hU 
bill  for  tithe-hay,  made  out  his  title  in  this  manneiF*-*that  there  was  k  bad* 
moduSf  not  sufficient  to  bar  him,  but  sufficient  to  shew,  that  be  i^es  entitled  ili^ 
be  paid  fbr  that  for  which  the  modus  was  set  up.  The  defeadaaftB  laidf  the* 
vicar  1^  never  received  the  modus  at  all,  and  therefore,  as  against  ih«m^ 
the  validity  of  the  modus  could  never  have  come  in  question,  the  only  qnesii^ 
being,  whether  the  vicar  had  made  out  his  title  to  that  species  of  tithes:  there^' 
lore  Uie  nu>dus  in  that  case  could  not  have  been  determined  to  be  bad. 

This  payment  has  been  said  to  be  one  sort  of  tithe  in  compensation  for 
another.  But  there  is  no  colour  for  that :  it  is  a  payment  of  a  single  sum  nH 
compensation  for  three  different  species  of  tithes. . 

The  writers  sometimes  confound  custom  and   prescription,   iromemorial 
nsage  being  necessary  to  both,  though  they  are  very  different  in  their  naturaw^ 
Doctor  and  Student,  2L,<u  65;  Bro.  tit.  Prescription,  pi.  98.    Doctor  and 
Student  says,  a  custom  in  non  decimando  may  be  good,  if  there  be  suffident 
left  for  the  parson.     It  is  clear  that  a  prescription  in  non  dieeimitndo  is  void^ 
and  I  should  not  choose  to  go  so  far  as  to  say  that  a  custom  in  non  decfmando\ 
would  not  be  bad.     In  a  viU,!  should  think  it  would.     But  it  is  dear,  ttot  a 
preacriptioi}  in  fnodb  decimandi  is  allowable.     There  is  no  case  which  has  gone^ 
to  destroy  a  custom  of  titliing  merely  on  account  of  its  minutenesS)  and  un- 
less it  is  liable  to  soma  insurmountable  objection,  the  court  ought  to  decree  fhn 
the^noi/tfs.     There  are  other  »um£u«cs  in  principle  like  the  present,  though," 
perhaps,  not  so  important  in  their  consequences ;  and  this  is  not  a  prescript 
tion^  but  a  custom.     In  Godbw  60  (3),  there  was  a  prescription  for  a  partict»-  - 
lar  inh^itant  of  a  house  to  be  free  from  aU  tithes  of  willows,  but  held  bad  j  ' 
but^  if  it  had  been  all  tithes  of  willows  cut  by  him,  it  would  have  been  good.  \ 
1  RoLAbr*  64)&«     It  is  a  good  m/odus  for  tithe  of  eggs,  fo  pay  thirty  eggs  in  : 
Lent  in,  lieu  of  all  tithea  of  eggs.     In  Salk..  ^6^,  the  same  case  is  eited»  and  ' 
agreed  to  be  law«     A  modus  of  %d,  for  every  hogshead  of  cyder  is  very  oom«-  - 
mon.     Bunb.  57,  ReyuaU  v.  Ackkmd^  Tr.  12  G«  1  (4i),  a  modus  of  ^d.  fent  i 
hoard  of  all  apples  of  the  occupier  of  every  orchard  in  the  parish^  was-  found  • 
on  an  iaiue,  and  established  by  the  court*     A  hoard  is  thatqoantity  which  a  ' 
man  keeps  for  his  own  use  for  the  whole  year. 

This  is  a  case  of  a  general  custom,  which  is  one  division  of  the  laws  e^  >i 
E^land,  which  ;are  divided  into  common  law,  statute  law,  and  enstooib 
Co*  l4itt.  I'lO  b..  But  prescription  isnota  distinct  part  of  thehiw,  but  is  a  • 
thijj^  allqv^l^  byi  the  common  law  to  supply  the  Want  of  a  grant*  ThefdiflSefM  \ 
encel)etw^^i^cust(Dim,  and  prescription  is  nowhere  so  well  htiA  do wn  aaan  i8en>fes.  1 1 
V.  AfoJMf^  BrownL  1 93,  by  Coke,  C.  J.   Nothing  may  be  good  by  prescription, 


(1)  ^ft^|».>7.  (    '     , '.\s.  ,'.jf.iv  .  rj.^^.  'r. ,       (3)  iffiofiymofw,  afi/0,  vol.  ly'pbf^^^"}^ 


(3)  ^nfo,  p.  1S48.  ^  (i)  Afa9,  p.  1235. 


(2)  A 
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154t  TRBB  CASES. 

ITH.  bm  nhm  fliiqr  ium  had  %  bivfid  gMft:.  a^m  Iqr  mMm;  Crh  Cot.  418* 
iLntw.liSS.  Sow  eml— Ml  pwrott  fet  tha  tiittWMWtfcaioiitillwiii  litf p^jnoie 
oflttbitadoik  Hdhmd  »  in  >  towifaticw,  mmtmftsaiifWtnMkmwmt  the 
books  take  pitiBe  >iwKt  dmomim  weteM  first yvqt-to  mciiwige  dniiMPg  «»d 
ciillhratkNU  It  it  a  xnin  tboft  itofeikbitaBta  caa  only  pvoictibe  bf  wi^  of  ^aaenent* 
m6Kmti§htai'W9jift3Leb.,6%^  '  In  Lord  Raym^  407^  thevB  wm- a  ttbim  of 
•oofluafton  b}^  Ibwinhibitaat^  and  it  waa  made  by>'ira;f  of  cuatoot,  a»d  ikflppsired 
to  bava  baas  tundiMnwd  befbra  -wheA  kid  by  "WW/  of  jMraaorqitian,  d-ICab;  M7. 
Acta  of  padioHaBt^haiwa  ban  praanncd  in  iumaitJor  OMtonaa;  Aeraia  a  caae 
of  oaa  in  Skinaar^  Ct^  Elis.  ai^.  Dy.  171.  Moor,  ^911.  Bnnb.  Mf.  After 
tba  caae  of  ibetflalK  of  oosdnoa  inLited  fiayinoiid,  4iMtei«aB'anolfaar'€a8e 
of  fFaco«T.irott0-inC.P.HiL4ba.  3t  wfaaroiit  utiaaaid,  itivoaAd  do  if 
nOagad  by  fwr  of  anatom  to  aaomimge  fadbitatiaa^  Tbe  o«irt  waa  of^ipinioo 
At  tha  inhahitanla  aoiild.npt  paaacattia,  bnt  isbecaatoB^  aaUd,  wwg^adL 

Jai»mi^  &  &i^Th».fint  oli|eotion  to  tbift  MoAit  i^^ 
andandi  tUamt^    Bnl*  tlpi»  ia  ao.isaaa  m aufym <rf  tbis  diatinatiaii.    Tbe 
diatfatrtian  batnaJBft  .aaataa  and  iBcar  ia  not  boim  ia  btw,  and  e^EiliOBiy  in 
fatUbaa  wbavn  thwaia  an  fltriowniant.  or  preactiftaan.  •  Aa  toteiaiiinf  of 
tha  tithaa  baiag  diffaaanr,  thatcan  ba no  ofayactiDn. .  It  «  in  liaaofoertnin 
tiAaafceanamaniofland*    ladmittiMi  {myment ofono tidieinlianofan- 
odiar  ia  nnaMwovaUa  and  uapdat^  iisr  itpnnr«i  tba  onginalbargabi^  agree* 
■Mnt  to  Jiffaatenan  lOipaaipjflBt  and  tbe  cowrt  will  net  eatabl^i  it.'  AaMnp 
w.  DpMrii§$gSMu  657  (l).      The  ruk  ia,  that  tbe  moijiia  in  lira  of  fitbaa  ia 
ia  be  aa.cantain^a^tba  tithni  tbenadlTeay  bnt  not  more  ao:  tbe  annual  ^ne  of 
tba  tjtbaa  ia  aapaUa^and  dapanda  upon  a  variety  of  ciacnmatanoaa.  ffordcnftfe 
T.  SuMmih  d  Atlb  Z4t^  (i).     It  ia  aaid  that  thia  madm  is  bad«  beeanse  it 
mayberadnoedby  tbedimhiQtiQnofhouBea.  Bat,tti8.not  tobenqipoaed,  diat 
tbe  ocaapiara  of  landa  en  thia  parish  would  leave  their  faooses,  and  leride  out 
of  tha  pttiabii  and  thereby  subject  themselvea  to  tithes  in  kind.    And  the  poor 
aible  duninution  of  the  mimber  of  occupiers  is  not  such  a  oberanstanee  as  to 
prove  firaiid  in  tha  agreement.    The.  substantial  difl&renee  between  this  eaae 
and  that  of  Tram  v»  OxUm  {$\  ia,  that  in  the  latter  ease  a  person  m^gbt  be 
aubjact  to  the.m«iittf  who  bad  not  .that  lor  which  the  modtu  was  subsisted. 
Not  so  in  ibis  •case;  for  every  penson  who  pays  thii  modus  most  bmre  an  ad- 
vantage from  the  titbea,  or.aoDie  of.ihexa,  tW  are  covered. 

BunTOM,  S.  S. — It  is  said,  we  have  no  right  to  avail  ourselves  of  diia  vaadict, 
becauae  it  waa  a  ooUatei^l  finding,  and  not  a  durect  One*  That  can  faaa^e  no 
weight  but  with  respect  to  ^osts*.  Itif  4i  direct  negative  to  <kepanaBAi  elaim, 
and  the  court  cannot  decree  an  ancouot.  The  next  objection,  ia  that  ic  ia  for 
different  ^>eiciea  of  tithes*  If  thia  be  an  objection,  it  must  go  to  a  gveat  naan- 
ber  of  nio4Hf09r  which  haxe .  been  aMowed  by  ail  courlf :  every  fatm^inadW] 
nniat  b^.  aociroum^tanced*  With  respect  to  ibe.  names  givenii>f -t^  shottand 
waxen/'  it  is  not  Qssy  to  say^.that  names  of  such  antiquity  are  not  sonraiiiniad. 
**  Waxen  shot"  i%  pvob(d4y>  the  payment  lo  tbe  reot^nr  foe  ^adaogoliahal^in 
thecburcb*  This9p|nars,from  the  constitution «f  Bishop  WjncbalMipIiBiw. 
Prov.  ibh  95,  to  be  one  of  those  paymentt  often. made. in .diqfinof^ifr 
ftrent  tithes,  fmd  the  tithes  here,  cov^pped ,  aie  moveof.  pasBanaliibmnnlfial 
« tithaa*  The  next  objecti^iaaa  to  ita. uncertainty i  Tdiicfa.hasiiapniigM(ibe- 
cauae  np  other  species .  of  certainty. is  required,* than . that . aown  fbinyuianSiia 
payable^  There  am  cases  wher^  modules  haveiboan  eoBaidamdi  bndi>-  be- 
eanae  there  was  no  c^tainty  of  any  thuMr:  but  here  tbaie  ianeacaaariiy  ainie- 
ibmf:  there  must  be  one  Sii.  at  leaat;.  fer  if  neaef  than  tbe.tiihaaTaaa  pdyiMe 
in  kmd.  It  may  be  incceaaed  for  the  parson's  benefit,  and  hisdatp^faadaapon 
incfapwas ;  aa  it  diminiabes,  so  doea  hia  duty,  .  Thaw  .is  a  oqriMBiy  lOfi 
thiiig,. which. ia  as  .certain  as  the  tithe .itseU^and^naed* not ..baMB 
ia  4waya  unc^tain;  the  time  is  certaioy  and.  the.  penmn  fiNimw] 
is.  evety  iab>W^U>omeb<rfder ;  on^  one  other  aartainliiananiinliri 
the  rMpdar*  whi(ch4aoet^am»  ibi  tha  tithe  iaaaatOHlithibii 

(I)  Jktitk  vol  1,  f.  SaS.  (S)  *JhtU,  p.  96.  (3)  jiiU$,  >  U4S. 


-^   gTm'0l»iS|iotuw<Mli[<rtiow»iadM«tpMI<i>fehi»^^^  MUSS. 

no^lr'  SA,  bMMiB  th»  hnwM  BMy  he^dbiocd  to  «n0;  «iidit  iunpiMiiadlo  be   ^  ~ 

iftiftlioaofibttt  ■ptciM  of  tkhfl^t  i^wi  iHwch  tfa^jpttiet  w^  btt<«yfirtMil  to 
liftfe  calnilated  cbeprolMfaiUty€iriin4>rolhibUity«f  tha^crtod^ 
bftviag  flucb  ttthea^,  Bvi  this  it  to  lo  «wry>tt«e>ollfimiHtilfe^i.  ftimiiMt  for 
Jnalaoce  in  Kent,  wktre  tbe  fimi>triia$itiniaBWt«itjiMinSingriiiwhftyM|ii<;  or 
Mt«  tbe  tf •mpmitiMi  w m&ie im  the  afnaga }  Kodwaf  »kinM«iih wi itolmkn  a 
q^mpoflition  for  a  vavieiy  of  tithti.  Will  that  notf  bpWmlingw<«faAtBaaptiocfei< 
fM  Undin^y  bMMse  .the  finaer  cbte  aofe  oMiale  idiAairtldestfiarnikich 
.Ae«MNfe#  h  ptyaMff. .  It  k  «u4  that  aU'lli^iioaiMtife)f(  Ite  ledwakHicdone. 
But,  ineidtr  loovenura.a  ciMloin«;  tlMB^aaiiiit  be  tmn'iriip^y  (jp<  ihlyj  litoea- 
iMMMiUa  .  TlMTcave  «MBiy  iiiiagt  .whidi  ^weTWrtiMnnuMi  ikir  iJht  ag|>5»lathe 
.  <ywmim  kwraad}th«wibii»>ha4«*  lM)r  fiflK8i|iiliAii»ttot  ^6*«iDb.gipBbmubtoni8. 

• .  Now  iba  aaatt  iriU  oai^a^pia  agiiagf  jttaafliD«wi|lort  ad  groHiaa  itbpnifakllity 
l»:«h«a  Aba  kawiea  ia  the  parafa  (anji  ba«adhiha*  laMt.  rMllnjf  ^MMHibree 
upon  aaoh  an  idea,  a  giaat  aMayouiiMMM  i^iiJaoiBitaai*:  AinanaBijiibl  all 

:  tba  tanaaii  ihoMia  baka  at  the  laad'e  ow  ■  mtivmma^'^Ati^iidmdfmdm  Mbld 
Jmp  a  ball  Ad  a  battr.«^Tbe  teiMlB  of  tbeaoidkMHKiiriiighii4eN^iailNl  to 
aQe,4nd  it  weald  tbn  be  eatMnrl)!'  haedy'thai  tbe  iuaifah—mw  latnit^at 
leiipenet  in  biiitdiDg  and  irepairiB|f  hia^oaaai  aa  tbe'^faririfiaaMft  oliMatiot 
Jb^  eattle  to  bre^  Tbe  tame  leatoaiag  would  hold,  wbaM'a  {MbecaM&iiand 

^  lo  keep  a  bridge  io  repur  m  eoaeidenaiaii  of  aoU;  i»lmpf  e«e iiPnaaiy^jMies 
in  the  weat,  that  the  toUa  do  not  defray  tbaeaqientaaof  1ceefiig»tbarMA^  in 
f^paic  This  fMffith  k  in  the  fcnt;  it  k  part  of  the  eoiHiar^'«alM;»H&Udhd. 
In  that  part  of  the  oountry  called  The  Bedted  Level,  tbe  {MwofadUCM  is 
4)onftinudly  obliged  to  remit  rent  to  bk  tenants  in  eensequettee'of  iwwdialbns, 
and  in  order  to  induoe  the  tenants  to  continue  therew  llik  paiMi.-adJDflM  to 
il^  and  k  liable  to  the  same  miacbief;  and  an  agreement  »i|^t*ver)rs4)irly 
and  probably  be  supposed  to  have  existed  upon  nmilv  oonsidMiaoni/  ^The 
case  of  JVavk  v.  Oztan  wanted  tbe  inducement  arkiag  froof  tbe^'CibMm- 
etances  of  thk  case,  and  the  skniftion  of  the  parish.  That  an>4niblM0Mi  of 
«hk  sort  is  sufficknt  to  support  a  custom,  otherwise  bady  wiH  appii^i^  iftifti  a 
case  in  Lord  Raym.  405«  [Eras,  B.^-^If  it  could  be  suggested' an  part^of^he 
custom.]  .  .'  ,'7   >     '.i 

MiTvoRo,  S.  S«~Tbe  court  has  expreMed  a  wkb  ee^bav^'tbte 'HMKV^ce 

coKisidered  between  custom  and  presci4ptioo  with  r^spctet  to  ti<9i«». '  ^h-fil^d- 

nntted,  that  the  common  law  tbay  beeontroUed  by  custom  in  iffhtt  ^€^,'%ut 

k  k  doubted,  whether  it  can  be  soin  tli^  ease  of  ti^s.  By  tfa«  toMVMM  i^s- 

torn  of  the  reahn  a  provkion  k  aBotted  for  the  patocfakl  e)i§i^. '  Itt;  l^e^th 

r    of  the  produce  of  dm  land,  or  predial  ti  Aes.    Iliis  is  confined  td  such^  lirfAgs 

^«»yMld.  a  yearly  increase,  except  in  a  few  instances,  as  saftoii,^^vbMf  "pro- 

n  I  dnaas  once  m  three  yeen,  and  Jtfoa  e^Bdam.    9d,  Hie  t€iltb  (not  oP#^'finme- 

.vttai.nvDdaea  of  the  grouhd,  but)  of  Ihings  iaimedkti^y  neuriihMibj^^fhe 

'tiprdmid,4is  aolta,  oalvesy'kmba,  milky  eggs,  &e^  cottHti^ytaUe^  ntisled'ffWes. 

f.;  Maternal  titbaa  ate  nfet  dur  of  ^cokmnon  right,  ^Jlx^ept,  pkbbps;  8d,*'«M^er 

-  *dflbri|ig%  wbkdi  are  not  properly  tithes^  but  tbe  admmleirgnient^  of  <9Mfrtilu- 

->.  taioams^  and  aee  daa  of  eommon  rigbt.  It  is  elear,  ihift  paniciyarcliitlMii'iMay 

dx|tad  dwgenand  oustomof  the  rsahn  as  to  tithes^  lityOf^ecitomofl'HglMio 

iMttoara'^ne^f  q^aarrka  of  eione,  or  slate,  o^  lead,  ceaki  fin;  ft(5:%rt!«alM«fflot 

df  tk^  inerease,  but  of  tbe  asbstanee  of  ^e  earth.  80,  of  houses.  Bbt  by  par- 

akabvicgsiKlni,  tkhes  of  any  bf  tbese  may  be  payable.  Hd,  Of  eomikonrri^ht 

«no  tithes  ;aradae*of  things  fert»  uaHtrtBy  even  though  aonridied  by  th«  soil, 

•  jvaftdotr,  nwrits^  and  tbe  like;  but,  by  particular  custom,' tithes  of  these  ntay 

J  barpbjindda.  Sbnet.  tirl .  80,  ef  Mi,  wbieb  partake  of  tbe  iMt«ffry>f  a  pertiynal 

.  vlkha^'  Sd^QCoansmaii  n(^  ao  personal  tidie  k  due/  It  is  true  that  die  ecele- 

f oHaiait^  oapsriMNkaa- attaai^>ie4  in>  gi^  a  geiiefal  ^gh€'  to  t^ettomiKnMies, 

8«iQonstit.  of  Archbishop  Winchelsea,  Lindw.  195;  but  this  was  controlled  by 

the  statute  of  ic(  &  3  £.  6,  c.  13,  wbkh^nacts,  *'  tbav  ev^y^^flMln  exercising 

yoL,  II,  4  R  merchandizes, 
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1786.        nierchandues,  bargaining  and  sellings  dothing,  handicraft,  or  other  act  or 
BBiwBTT       faculty,  being  auoh  kind  of  persons,  and  in  sudi  places,  as  heretofore,  within 
forty  years,  have  accustomably  used  to  pay  such  personal  tithes,  or  of  right 
ought  to  pay  them  (other  than  such  as  be  coBimoifday-labourers)  shall  yearly, 
at  or  before  the  feast  of  Easter,  pay  for  his  personal  tithes  the  tenth  part  of 
his  clear  gains,  his  charges  and  expenses  according  to  his  state,  condition,  and 
degree,  to  be  thereout  allowed  and  deducted.     Provided,  that  in  all  places 
where  handicraftsmen  have  used  to  pay  their  tithes  within  forty  years,  the  same 
custom  of  payment  of  tithes  is  to  be  observed  and  continued.     Not  to  extend 
to  any  parish  on  the  sea-coast,  the  commodities  whereof  consist  chiefly  in  fish- 
ing, and  have  by  reason  thereof  used  to  satisfy  their  tithes  by  fish,  but  that 
aU  such  parishes  shall  pay  their  tithes  according  to  the  laudable  customs,  as 
they  have  heretofore  of  ancient  times  within  these  forty  years  used  and  accus- 
tomed. The  act  not  to  extend  to  London  or  Canterbury,  or  any  town  or  place 
that  hath  been  used  to  pay  tithes  by  their  houses,  &e."    Now  this  act  restrains 
the  general  law  of  the  canonists  as  to  payment  of  personal  tithes,  and  clearly 
considers  the  title  to  personal  tithes  as  merely  a  title  by  particular  custom ;  and 
in  fact  personal  tithes  are  rarely  now  paid.   The  tithe  of  mills  may,  perhaps, 
be  considered  as  an  exception  to  this,  if  regarded  as  a  personal  tithe.     But  in 
fact  it  is  not  simply  a  personal  tithe,  though  to  be  paid  for  as  nuch.     It  is  in 
its  nature  predial :  quia  de  locis  ceriis  peroipUurt  eH  pradialisi  Lindw. :  and  it 
was  so  considered  in  Oaches  v.  Haynes  (1).     The  stat.  1,  9  E.  2,  c.  ^,  shews 
that  it  is  not  due  of  common  right.     Tithe  of  old  mills  is  payable  only  by 
custom ;  tithe  of  new  mills  by  this  statute.     But  corn-mills  only  are  within 
this  act;  tithes  of  fulling-mills,  tinHoaills,  &c.  are  only  due  by  custom.  Gibs. 
Cod.  666.  As  particular  custom  may  give  to  the  parson  the  tithes  of  that 
which  by  the  general  custom  of  the  realm  he  is  not  entitled  to;  there  seems 
na  reason  why  particular  custom  should  not  control  general  custom  as  to  tithes, 
as  well  as  other  things.    It  certainly  controls  general  custom  to  a  degree,  that 
is,  as  to  the  manner  of  tithii^ :  so  that  the  books  in  laying  down  the  law  upon 
the  subject,  state  such  to  be  the  mode  of  tithing,  unless  the  custom  of  the 
place  is  otherwise,  that  is,  the  common  custom  is  such,  the  customs  of  par- 
ticular places  may  be  otherwise.     It  should  seem,  .however,  that  particular 
customs  difiering  firom.  the  generid  custom  of  the  realm,  must  be  coeval  with 
the  general  custom,  and  established  at  the  same,  time  with  it,  and  therefore 
are  not  to  be  considered  as  controlling  a  general  custom  before  established, 
but,  as  the  first  custom  established  in  that  place,  and  that  in  that  place  the 
general  custom  never  was  established.     And  upon  these  principles,  that  may 
be  good  by  particular  custom  coeval  with  the  general  custom  oi  the  realm, 
which  may  not  be  good  by  prescription,  which  derogates  from  the  general 
custom  before  established.  *  Canonists,  who  consider  tithes  as  due  jur^  dtt4ao, 
admit  of  a  distinction,  and  that  though  in  real  tithes  a  custom  .to  pay  less  than 
the' tenth,  does  not  avail,  yet  in  personal  tithes  it  is  well  enough.  Aylifie,  508. 
But,  if  custom  cannot,  ccftitract  certainly  mav,  control  tlie  general  custom  of 
the  realm  with  respect  to  tithes,  as  well  as  otner  rights;  and  Uiis  leads  to  the 
consideration  how  £ir  contract  may  modify  the  general  custom*     In  speaking 
of  such  a  contract  it  must  be  understood  to  mean  a  contract  subsequent  to  the 
establishment  of  the  general  custom:  for  all  custom  in  fact  originates  in  con- 
tract: the  general  custom  of  the  realm  is  the  general  contract  by  which  rights 
of  property  are  regulated,  though  the  contract  itself  is  lost  in  antiquity ;  par- 
ticular, customs  are  contracts  with  respect  tp  particular  places  (  though  the 
policy  of  the  law  will  not  permit  this  to  be  carried  to  very  minute  subdivisions, 
as  to  the  distinct  property  of  an  individual.    Consider  the  extent  to  which 
right  to  tithes  under  the  general  custom  may  be  modified  by  contract.     Prior 
to  the  disabling  statute  of  Elis.,  by  the  canon  law,  a  valid  and  permanent  com- 
position might  be  made  by  patron,  bishop,  and  parson.-  Ayl.  508.  Lindw.  1.  S^ 
tit.  16,  p.  192.  They  might  bind  even  the  right  to  tithes,  and  transfer  it  to  an- 
other. Cro.  Eliz.  59^.  Moore,  485.  The  question  in  the  case  before  the  court 

is, 

(1)  Ante,  p.  1826. 


BENNETT 


ADDENDA.    ^  1S45 

it.  whetlufr  the  moau,  suppoBiiig  the  fact  of  payment  to  be  true,  Is  tmuhtain.  J^^^^ 
able  in  fan^.  The  defendants  kmBt  upon  a  particuhur  custom  or  contract 
controlling,  by  mo^f^ng,  the  general  custam,  atar;  that  td,  shall  be  paid 
by  every  householder,  and  that  tithes  shall  not  be  paid  of  certain  things, 
whidiy  according  to  common  custom,  would  be  due  from  eadi  housdidder, 
more  or  less.  It  amounts  to  a  contract  on  the  part  of  the  body  of  house- 
holders; it  isnot  difierent  from  a  custom  that  lands  diall  descend  in  borough 
English,  &c.  which  is  a  contract  on  behalf  of  the  body  of  owners  of  lands 
within  die  manor,  that  the  lands  shall  so  descend.  The  first  case  is  a  contract 
with  the  rector  originally,  or  the  person  entitled  to  tidies.  The  second  case 
is  a  contract  with  the  lord,  of  whom  the  lands  are  holden ;  in  both,  they  are 
the  terms  upon  which  the  lands  are  oeeupied  and  cultivated.  The  &ct  of  the 
contract  is  determined  by  the  usage  in  both  cases,  as  it- is,  wherever  die  mat- 
ter rests  in  antiquity;  as  a  question,  whether  a  mill  was  erected  since  the 
^  statute  of  Arfiadi  Cleri  is  detemuBed  by  the  usage  of  paying  ddie  or  not;  a 
question  how  personal  tithes  were  paid  forty  yean  before  the  statute  of  Ehs.  6, 
is  determined  d  posteriori^  by  what  has  been  done  all  the  time  of  memory  since 
the  statute.  In  this  case  it  is  clear,  that  the  custom  has  prevailed  all  the  time 
of  the  memory  of  persons  now  living,  and  long  before.  The  existence  there- 
fore of  the  contract  is  not  questioned.  The  only  question  is,  whether  this  be 
l^al  as  a  custom  or  contract  ?  For  the  purpose  of  considering  diis  question, 
consider  first  the  nature  of  the  tidies  concerned;  first,  herbs  and  fruit  in  gar- 
dens and  orchards;  secondy  wood-cuttings,  croppings,  and  toppings  of  trees; 
diird,'herbage  and  agistment  of  barren  and  unprofitable  catde.  There  can  be 
no  objection,  except  as  to  the  last.  Agistment  in  its  nature  certainly  partakes 
of  a  personal  tithe :  it  is  the  profit  of  pasture ;  personal  tithes  are  where  a  gain 
or  profit  is  made;  agistment  is  the  gain  or  profit  made  of  the  feed  of  cattle ; 
it  is  a  tenth  of  the  advantage  which  the  catde  have  derived  from  the  depas- 
turing, and  the  owner  pays  it  under  an  idea  of  paying  a  tenth  of  the  profit  he 
is  to  derive  firom  the  sale;  therefore,  if  catde  depasture  in  any  waste  or  com- 
mon ground  which  is  extra-parochial,  the  tithes  of  the  pasturage  are  pay- 
able to  the  rector  of  the  parish  where  the  owner  inhabits,  2  &  3  £.  6,  c.  Id, 
if  there  be  not  a  custom  for  payment  to  the  contrary.  Sav.  60  (1).  Tithe- 
agistment  is  payable  by  the  owner  of  the  catde  agisted,  Hardr.  184  (2),  and 
as  the  idea  upon  which  die  tithe  is  foimded,  is  the  pcofit  gained  upon  sale, 
Cro.  Elis.  475 ;  1  Ro.  Abr.  647  (5),  so,  if  fittted  for  the  victual  of  the  family 
of  the  owner  in  the  same  parbh,  titl^-agistment  shall  not  be  paid.  1  Ro.  Abr. 
647 ;  Cro.  Car.  tS7  (4).  And  this  privilege  extends  osly  to  personal  tithes, 
1  Ro.  Abr.  660.  It  seems  therefore  that  agistment  is  to  be  considered  as 
a  personal  tithe ;  it  is  the  tenth'of  the  profit  made,  or  supposed  to  be  made  by 
sale ;  and  if  it  be  a  personal  tithe,  then  the  canonists  admit  that  a  custom  to 
pay  even  less  than  a  tenth  is  good.  Aylifie,  508.  And,  indeed,  of  personal 
tithes  it  is  difficult  to  ascertain  a  tenth :  it  is  never  rigorously  exacted :  custom 
has  uaually  guided  the  payment ;  and  even  in  late  times  it  is  not  accurately  set- 
tled how  it  is  to  be  paid,  where  custom  does  not  ascertain  it,  Omfhert  v.  Ever" 
sky,  Hardr.  85  (5),  so  that  it  is  almost  necessary  to  setde  by  custom  what 
shall  be  paid,  to  prevent  continual  disputes.  Of  predial  or  mixed  tithes  a  tenth 
in  specie  is  payable:  a  mere  division  of  a  tenth  part  firom  the  rest;  but  per- 
sonal tithes  are  necessarily  payable  only  in  money;  and  the  court  has  been 
generally  at  a  loss  for  a  rule  where  custom  has  not  (lettled  the  quantum. 
There  is  but  little  reason  for  a  composition  with  regard  to  predial  tithes,  for  a 
tenth  is  easily  taken.  In  mixed  tithes  it  is  more  difficult,  and  therefore  a  com- 
position is  more  common;  but  in  personal  tithes  it  is  almost  impossible  to  do  * 
otherwise.  The  objections  made  to  the  modus  are  five;  first,  that  it  is  a 
satisfaction  in  lien  of  great  and  small  tithes,  and  that  they  cannot  be  sa- 
tisfied by  one  modus,  but  this  distinction  is  modem,  depending  on  endow- 
ment, 

(1)  Arum.  Ante,  yol.  1,  p.  84.  /4)  Facgy  v.  Long,  Ante,  vol.  !»  p*  879- 

(2)  Pory  V.  Wnght,  AmU,  vol.  1,  p.  434.  (5)  Ante,  vol.  1,  p.  414. 

(3)  fVright  v.  JTright,  Ante,  vol.  I,  p.  1 19. 
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1766.  meat,  &c.  Second,  that  different  things  are  satisfied  by  it,  and  that  there 
could  be  no  division  of  payment;  but  many  moduses  have  been,  holden 
good,  though  liable  to  the  same  ol^ection.  Bunl).  161  (1).  Third,  the 
objection  to  the  names  of  ''shot  and  waxen«^'  seems  .too  frivolous  to  at- 
tend to;  that  because, . from  length  of  time,  the  name  is  become  uninteUi* 
gible,  the  custom  i^  io  be  lost.  Fpurtb>  diat  it  is  an  uncertain  and  .unequal 
compensation  to  th^  vicar;  and  fifth,  that  it  is  a^  uncertain  and  unequal  pay- 
ment by  the  odc^ifpier.  These  arc  the  only  objections  that  b^ar  the  appqaraace  of 
difficulty.  But  the  agreement  being  so,  it  must  be  a  very  stroiig  ease  to  over- 
turn ah"ag^^itie4t  acquiesced*  in  from  time  immemorial,  in  order  to  which  it 
roust  IjaVe'  been  originally  unfair,  not  become  so  by  subsequent  accident. 
There'  Is  no  SMiculty  in  ascertaining  what  paatturage^  what  wood,  or  what  gar- 
den ii  e^mpted ;  it  is  the  pasturage,  the  wood,  and  the  ^^arden  of  the  inhabit- 
ant-fa^sibboider ;  therefore,  there  is  no  such  difficulty  as  in  Carleton  v.  Bright-- 
nv/t  (jH)^  wMcH  wis  a  payment  for  landa  usually  occupied  with  teneroenta. 
Th^  eitee  ;Mii(*h  prases  is  that  of  TraM  v.  OxUm  (3);  but  that  waa  a  finm- 
moclfo,'^ia!b$  'If  laid  as  annexed  to  an  ancient  &rm,  m^ht  have  been  maintain- 
Miii  'dth^rwis^  dearly  not.  But  this  is  a  contract  on  bdalf  of  the  whole  body 
of 'botrdeh'<!]tdbr&;  and  the  payment  must  be  equal  to  the  population  of  the 
p^kttth^^a^d  the  cultivation  of  the  land,  and  unless  the  place  is  supposed  to  be 
deti^rted, '  thu^t  continue.  Populatipn  increases  with  increase  of  cultivation: 
inetease'of  population  increases  the  payment;  therefore,  the  increase  of  payment 
is  ^md  tt>  the  increase  of  cultivation ;  and  as  tithe  is  equal  to  the  cokivation, 
thi^  payment  must  be  equal  to  the  tithe.  A  certain  number  of  persona  being 
neces^nr  to  cultivate  a  certain  quantity  of  land,  therefore  a  certain  number  of 
hoiliBclboia^rs  must  pay ;  the  number  of  inhabitants  to  occupy  certain  quantitiea 
of  lahll  tnust  be  always  nearly  the  same,  and  every  householder  pays.  Hooae- 
holders  must  occupy  all  the  lands,  except  those  occupied  by  non-reaideata,  who 
pay*  tlih^  in  kiiid,  and  that  exception  ia  therefore  in  favour  of  the  vicar.  And  this 
exception  was  reasonable,  for  die  vicar  had  jiot  his  Easter  offerings  firom  non- 
residents, which  were  formerly  a  considerable  object;  and  it  provea  the  in- 
ducement, namely,  the  increase  of  habitation.  Therefore,  if  the  agreement, 
whei^  first  made,  might  have  been  reasonable,  its  becoming  unreasonable  by 
ahef aUoti  of  circumstances,  v%%*  change  in  the  value  of  money,  cannot  be 
avoided ;-  for  by  those  means  almost  every  modu»  might  be  overturned.  It  ia 
said  that  ail  the  lands  might  be  occupied  by  one  householder.  Thia  ia  not  to 
be  'M^posed  possible;  but  if  they  could,  the  cultivators  must  be  resident,  and 
there' would  be  as  many  householders  inhabitants  as  if  divided  into  a  number 
of  ihtmd;'  'With  regard  to  the  other  objection,  that  themoc^  is  unreasonable 
with  rebpec^  to  the  occupiers,  I  may  suppose  this  properly  to  have  originally 
bdoTig^  to  one  lord,  who  contracted  for  himself,  and  his  tenanta.  P^iy» 
Iteume  (.4).'  But  if  otherwise,  if  the  contract  were  made  by  all  the  parishionen» 
aii^  Aey  chose  to  subject  themselves  to  a  greater  payment  than  waa  due  of 
c6himo|i  tighl^  they  might  do  it^  and  it  is  binding  on  all  who  claim,  ui^der 
A^th.'"  S6  is  the  custom  to  pay  id,  or  ^d.  a-head  for  Eaater  ofiering^  gt  the 
custbftf  ibpay  tithes  for  things  not  dejure  tithable.  This  payment,  therefore^ 
whether  conndered  as  a  custom  or  a  contract,  ought  to  be  eataUiahed  {S). 

The 

il)  Finch  ▼.  MarMteri,  AnU^  vol.  1»  p.  799.  Che  clergyman  9f  the  othec^  «r  tDonitf  iniimi  •€ 

2)  AnUf  p.  7.    '  it;  or  the  parishioDer  miaht  make  arecompenfe 

{t)  Jitt^j  p/ 1948.  fbr  the  wool  lost  by  the  removal.    This  modus 

.{4)  «lnli?,tTDL  1,  ]b  135.  diey  said  is  evidently  of  the  latter  descriptioo, 

(5).  jU  to  the  ol^acti^a  to  the  lecond  modug,  and  was  not  considered  «i  an  agtemcnt  mudm 

it  was  answered  by  the  defendant's  counsel,  at  all.     Both  the  moduHs  nay  c|uevai|ir»:Ka«o 

that  this  modus  arises  from  the  old  ecclesiastical  had  a  reasonable  begipniog»  because  thfif  iteie 

hirw-'wMi  i^sftfct  td'the  mtide  of  tithing  fdieep.  then  understood  to  cover  dilTerent  tlhlags,  al- 

TM  wJy'  ;tlihas .  nad^ncood  to  b^  die  wet«  though  it  Is  now  known  that  the  language  in 

wool  ^.Un^ .  (£1^6)9  .if«i9  «««uyviM£9)tt;  vrhieh  the  first  is  Ibnnd'weitld.cofer  WAu    IT 

one  parisfi  lb ^no^er.  between, th^.tioiu  when,  .ti^e  ifhole  is  cQ!Vfred>by  1^  6ift»«NliHiiy'the 

thoij^e  tithes  krose,  the  'ciergvroan  of  the  one  second  is  supei-fluous,  and  may  fjejc^j^e^S  it 

parisirpidf  a  ttfitStk  ptopdrtxon  of  tile  wool  to  cannot  invaUdaie  the  first.  Amir.  3^5. 
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The  court. havinc  taken  time  to  consider  of  this  case,  it  stood  this  day        1786. 
(17th  of  July,  1786),  in  the  paper  for  judgment.  bbhmbtt 

Etrb,  B. — ^This  is  a  bill  by  the  owner  of  the  impropriate  rectory  of  Long 
Sutton  in  the  county  of  Lincoln,  who  is  also  lessee  of  the  vicar,  and  by  the 
vicar,  against  an  occupier,  befaig  an  inhabitant  householder,  for  three  species 
of  tithes.     First,  The  tithe  of  agistment  of  fat  and  store  sheep  fed  and  depas- 
tured in  the  parish  from  shearing  time,  and  removed  before  Candlemas.     Se« 
condly,  The  tithe  of  agistment  of  nil  bullocks,,  barren  cows,  boxses  and  mares, 
not  used  in  husbandry.     Thirdly,  The  tithe  of  agistment  of  coltsy  heifers,  and 
other  unprofitable  cattle.     As  an  answer  to  the  demand  of  the  second  and 
third  species  of  tithes  the  defendants  allege,  that  within  the.  parish  there  is, 
and  time  out  of  mind  there  hath  been  a  certain  custom  or  manner  of  tithing, 
that  every  person  being  a  householder  inhabiting  within  ti^e  said  parish,  and 
occup3nng  any  ttiessuage,  cottage,  garden,  orchard,  yard,  land,  n^eadow,  pas- 
ture, or  marsh-land,  within  the  said  parish  and  tidiable  places  thereof,  hath 
paid,  and  hath  been  accustomed,  and  of  right  ought  to  pay,  to  the  vicar  of  the 
said  parish,  2cL  at  Easter  in  every  year,  or  on  .demand  after^  by  the  name  or 
names  of  hearth-silver,  garden-silver,  and  shot  and  waxen  silver,  in  lieu  and  full 
satisfaction  of  all  tithes  of  herbs,  flowers,  roots,  apples,,  pears,  plums,  nuls, 
and  other  fruits,  in  or  upon  any  gardens,  orchards,  or  yards  occupied  by  such 
person  within  the  said  parish  yearly  increasing ;  and  of  all  wood-cuttings, 
croppings  and  toppings  of  trees  cut  in  such  year  on  lands  occupied  by  such 
person  within  the  parish ;  and  also  of  herbage  and  agistment  of  aD  barren  and 
unprofitable  cattle  kept,  fed»  and  depastured  by  such  person  in  the  said  parish, 
and  the  tithable  places  thereof  in  such  year;  which  2d,  hath  been  accepted  in 
lieu  and  full  satisfaction  of  the  tithes  aforesaid.   The  parties  agree  to  consider 
the  modus  as  found  by  the  verdict.     The  legality  of  it  is  the  question  in  this 
cause.  It  has  been  urged  as  an  objection  to  this  modus  in  point  of  law,  that  it  is 
one  entire  payment  for  three  distinct  species  of  tithes  of  different  natures, 
without  ascertaining  how  much  for  each,  and  the  payment  in  fact  admitting  of 
no  integral  division  and  apportionment;    that   it  is  a  confused  aggregate 
of  several  distinct  payments  marked  by  different  names,  distinguishing  the 
different  purposes  to  which  each  was  applicable;  that  it  is  unreasonable,  being 
unequal  and  uncertain  in  point  of  provision  for  the  vicar;  that,  as  applied  to 
land,  it  is  floating,  covering  an  uncertain  quantity  of  land,  depending  upon  the 
accident  of  the  parties  occupying  more  or  less ;  whereas  it  is  said,  where  a 
modus  is  pleaded  to  cover  land,  the  land  •ought  to  be  specific.    The  argument 
in  support  of  the  first  objection  rested  altogether  upon  the  reason  of  the  thing, 
no  authority  was  cited.     It  must  be  admitted  that  there  is  reasoa  to  imagine 
that  the  hearth-silver  and  garden-silver,  which  are  known  and  familiar  deno- 
minations of  moduses  for  the  tithe  of  fuel  spent  in  houses  of  the  inhabitants, 
and  for  the  tithes  of  gardens  and  orchards,  were,  in  their  first  establishment, 
distinct  payments.     Shot  and  waxen  silver,  terms  less  in  use,  whatever  be 
their  true  import,  must  have  been  in  their  origin  distinct  from  the  two  former, 
and,  not  improbably,  were  different  in  themsdves.  Whether  the  payment  now 
insisted  upon  of  the  sum  of  2d.  is  capable  of  an  integral  division  and  appor- 
tionment to  the  several  species  of  tithes  covered  by  it,  will  depend  upon  the 
matter  of  fact,  whether  these  species  of  tithes  were  three  or  four  in  number  ? 
considering  fuel  and  wood  as  two,  it  is  in  fact  at  this  day  applied,  to  four,  vix, 
fud,  gaidens,  wood,  agistm^t.    Supposing  the  payment  of  2d.  to  be  capable 
of  a  strict  apportionment,  it  would, Ibllow  that  four  distinct  payments  have 
been  combined  inj^  one  aggregate,  sum  of  2d,    Supposing  it  not  to  be  capa- 
ble of  such  an  apportionment,  it  must  then  be  ooncludedi  that  the  distinct 
paytnents  were  at  some  time  or  other  compounded  for  by  a  gross  sum.    What 
is  the  conclusion  of  law,  which  is  our  only  consideration  at  present,  upon  this 
analysis  ?    .This  only,  Whether  the  combination  or  comiKMnuon  took  place  be- 
fore time  of  munery  ot  not?  If  it  took  plaoe  befisre  lime  of  memory,  it  is  just 
as  binding*  flii  th^  titipanxte  payments  Tfould  have  been.    If  it  took  place  since 
time  of  tAeldiory,  it  would'  b^  in;  the  nature  of  a  temporary  composition,  which 

being 
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bemg  dotenmned  by  either  vicar  or  inhabitant  householder,  the  separate  pay- 
ments would  revive. 

If  this  is.  to  be  the  result  of  our  speculations  and  theories  upon  this  payment, 
itis  hardly  worth  the  care,  pains,  and  expense,  that  have  been  bestowed  upon 
it.  This  inquiry  might  have  been  stopt  in  Imwe^  by  observing  that  it  went  to 
matters  of  &CU  not  of  law,  and  that  the  fact  is  concluded  by  the  admission 
.  that  this  has  been  an  immemorial  payment.  It  was  much  pressed  upon  us, 
that  we  are  not  concluded  by  aft  indorsement  to  this  effect  in  a  former  cause. 
It  is  enough  that  we  are  concluded  by  the  admission  in  this  cause.  Taking  it 
then  as  an  immemorial  payment  in  satisfaction  of  the  tithes  to  which  it  has  been 
in  fiict.  applied,  what  is  the  distinct  objection  to  it  in  point  of  law  under  this 
head  of  objection;  can  it  be  objected  that  there  can  be  no  valid  composiaon 
for  several  distinct  species  of  tiuies  by  one  entire  payment?  Or,  can  it  be  ob- 
jected, that  this  payment  may  not  be  called,  known,  or  distinguished,  by  any 
.  denomination  which  the  parties  think  fit  to  annex  to  it.  All  the  tithes  of  a  pa- 
rish, a  district,  a  fiirm,  a  messuage,  a  sarden,  may  be  satisfied  by  a  modus  con- 
sisting of  one  entire  sum,  more  or  less.  So  tmay  part  of  those  tithes — ^the 
great— -part  of  the  great — ^  small — part  of  the  small.  Why  not  some  great, 
some  small?  As  to  the  denomination,  it  iff  enough  to  say,  that  it  is  probably 
arbitrary.  Upon  the  whole,  we  are  perfectly  satisfied  diat  this  moAu  is  not 
to  be  impeached  upon  this  head  of  objection. 

The  next  objection  is,  that  the  modu9  is  unreasonable,  being,  as  it  is  alleged, 
unequal  and  uncertain  in  point  of  provision  for  the  vicar ;  and  uncertain  in 
another  respect,  as  extending  to  cover  the  tithes  of  an  indefinite  quanti^  of 
land,  whereas  land  covered  by  a  ffiodus  lOught  to  be  specific  land. 

There  is  this  inequality  in  this  modus^  that  a  mere  inhabitant  householder, 
without  a  foot  of  land,  pays  as  much  as  the  inhabitant-householder  who  occu- 
pies the  largest  fiirm  in  the  parish ;  and  there  is  this  appearance  of  its  being 
unreasonable,  that  the  mere  inhabitant-householder  seems  to  pay  fbr  tithes 
wh^re  he  has  not  all  the  tithable  matters  for  which  his  payment  is  a  satisfius- 
tion.  It  is  rather  for  the  parishioners  than  for  the  vicar  to  state  these  objec- 
tions; but,  firom  wliatever  quarter  they  come,  they  prove  too  much.  There 
can  be  no  parochial  modus  by  a  gross  money-payment,  to  which  these  objec- 
tions will  not  in  some  degree  apply.  In  the  most  &miliar  instances,  the  hearth- 
penny  and  garden-penny— ^ne  hearth  pays  as  much  as  twenty;  the  cottager 
who  raises  a  few  potatoes  upon  a  slip  of  ground,  pays  that  which  is  a  satis&c- 
tion  for  the  tithe  of  the  whole  produce  of  his  opulent  neighbour's  kitdien  gar- 
den. If  the  necessary  consequence  of  this  kind  of  modus  is  to  be  converted  in- 
to an  objection  to  the  validity  of  it,  it  must  follow  that  there  can  be  no  such  mo- 
dus.  In  truth,  however,  there  is  nothing  of  substance  in  these  objections. 
The  inhabitants  householders  have  entered  into  a  composition  with  the  vicar 
fpr  these  tithes  for  a  money-payment,  rated  upon  them  in  their  character  of  in- 
liabitants  householders,  with  perfect  equality.  They  are  all  equaUy  capable 
of  taking  the  benefit  of  it.  No  one  of  them  can  prescribe  for  more  tithable 
matters  than  another.  The  main  end  and  purpose  of  these  compositions  is, 
to  avoid  all  reference  to  the  quantity  of  tithable  matters  actually  produced. 

The  objections  which  seem  immediately  to  concern  the  interest  of  the  vicar 
deserve  more  attention.  If  this  modus  is  uncertain  in  point  of  provision  ibr  the 
vicar,  if  it  shifts  and  fluctuates  so  as  to  hazard  that  provision,  it  ought  not  to 
be  established.  It  is  said  to  be  uncertain,  because  the  number  of  inhabitants 
householders  may  be  reduced,  in  consequence  of  which  the  composition  to  the 
vicar  will  be  reduced.  Undoubtedly,  if  the  number  of  househc^ders  are  re- 
duced, and  the  reduced  number  of  householders  occupy  as  much  wood-land 
and  agist  as  many  unprofitable  cattle  as  the  original  number  did,  the  vicar 
will  sustain  a  loss.  On  the  other  hand,  he  certainly  gains  by  an  increase  of 
the  number  of  houses,  and  he  may  not  lose  bv  the  reduction;  for,  if  the  land 
occupied  with  the  decayed  houses  falls  into  the  occupation  of  out-owners,  he 
will  receive  tithes  in  kind  from  those  lands.  The  Ticar  has  therefore,  upon 
the  wholes  rather  th^  adv^tage  in  the  speculation  upon  the  decrease  or  increase 

of 
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of  the  number  of  faouses.  But  the  answer  given  at  the  bar  to  this  objection 
is  the  trite  one.  The  recompence  is  certain  to  a  common  reasonable  intent, 
and  more  is  not  required.  They  are  Lord  Hardwicke's  words  in  HardcastU 
and  Smithsim,  %  Atk.  246  (1).  The  possible  reduction  of  the  number  of  in* 
habitants  householders  is  too  remote  a  consideration.  Two  houses  in  particu- 
lar may  decay,  and  may  not  be  rebuilt^  and  the  modus  depending  upon  the  ex- 
istence of  two  such  houses  may  therefore  be  objected  to  for  want  of  certainty 
x)f  duration,  which  was  the  case  in  Cro.  Eliz.  139^  but  the  inhabitants  house- 
holders  of  a  town  or  yill  are  perpetual  in  contemplation  of  law;  customs  and 
usages,  which  are  perpetual,  attach  upon  them. 

The  uncertainty  in  respect  of  the  quantity  of  land  covered  by  this  modu$f  its 
bein^  shiflinff  and  desultory,  and  the  application  of  the  case  of  Traw  v.  0«- 
ton  ^),  which  is  the  latest  authority  upon  that  subject,  to  the  oase  now  before 
the  court,  are  the  points  upon  which  our  opinion  has  been  suspended. 

That  species  of  modus  which  is  vulgarly  called  a  fiirm-mo^,  admits  of  no 
uncertainty  or  variation  in  the  quantity  of  land  for  the  tithe  of  which  it  is  a  sa- 
tisfaction. Therefore,  a  modus  for  lands  usually  holden  with  a  certaia  mer- 
^uage,  which  was  the  case  in  2  P.  Wms.  462,  was  holden  to  be  a  bad  modus. 
This  kind  of  modus^  stated  correctly  in  prohibition,  would  be  pleaded  as  a  pre- 
scriptive payment,  that  A.  B.  and  dbose  whose  estate  he  hath  in  the  particular 
lands,  have,  time  out  of  mind,  paid  so  much  in  satisfaction  of  such  or  such  tithes 
arising  on  those  lands.  This  is  what  in  the  old  books  is,  perhaps,  quaintly 
enough  expressed  by  the  term  prescribing  in  a  que  estate.  In  plain  English,  the 
right  or  privilege  claimed  by  prescription,  is  claimed  as  aimexed  to,  and  going 
along  with,  the  particular  lands.  This  suggests  a  satis&otory  reason  for  insist- 
ing upon  the  certainty  of  the  land.  Such  a  prescription  can  no  more  exist  with- 
out certainty  in  the  lands  to  which  it  is  annexed,  than  shadow  without  its  sub- 
.  stance.  Here  the  observation  suggested  at  the  bar,  that  there  was  a  difference 
between  moduses  which  are  strictly  prescriptive  and  those  which  are  established 
by  the  custom  of  the  place,  will  be  found  to  have  a  material  application.  There 
is  dearly  this  difference  between  prescriptive  and  customary  moduses^  that  these 
last  are  not  annexed  to  the  lands  which  they  cover ;  they  exist  in  notion  of  law, 
independent  on  the  lands,  by  force  of  the  custom  prevailing  within  the  particular 
district.  Such  a  custom  is  as  necessarily  attached  to  a  certainty  of  district  as 
a  prescription  is  to  a  certainty  of  particular  lands.  In  pleading  it  would  be 
said,  that  there  was  a  certain  laudable  custom  used,  time  out  of  mind,  within 
such  a  town,  parish,  vill,  &c.  There  are  many  other  points  in  which  certainty 
is  necessary  to  support  a  custom,  that  is,  to  make  it  appear  sensible  and  not  un- 
reasonable ;  but  they  are  only  so  far  necessary.  In  the  case  of  all  customary 
moduses^  and  of  tliis  in  particular,  which,  purporting  to  give  a  common  right 
to  all  the  inhabitants  householders,  is  undoubtedly  a  customary  and  not  a  pre- 
scriptive f?ioe2u«;  certainty  of  the  thing  for  which  the  recompence  is  givei^  and 
also  certainty  of  the  recompence  itself,  are  necessary.  Here  there  is  a  fixed 
and  certain  recompence  (for  so  we  have  held  the  payment  of  %d,  by  the  name 
of  hearth-silver,  &c.  by  every  inhabitant  householder  to  be),  for  aU  the  tithes 
of  the  particular  species  due  from  all  the  inhabitants  householders  within  the 
district.  It  is  true,  that  the  Zd,  paid  by  an  individual  inhabitant-householder 
is  not  a  satisfaction  for  the  tithes  of  specific  lands,  as  in  the  case  of  a  farm- 
modus  it  must  be,  nor  even  of  a  fixed  quantity  of  land,  nor  do  the  interests  of 
the  vicar,  nor  any  necessary  purpose  to  be  answered  by  it,  require  that  it  should 
be  so.  It  is  perfectly  indifferent  to  the  vicar,  whether  an  individual  inhabitant- 
householder  occupies  this  year  the  same  land  he  occupied  in  the  preceding 
year,  whether  he  has  more  or  less.  This  recompence  for  the  tithes  of  the 
whole  land,  occupied  by  persons  of  that  description,  is  known  and  fixed  by  re- 
ference to  something  else,  which  is  to  a  common  intent  certain,  vi2.  the  number 
of  inhabitants  householders ;  and  this  recompence  is  precisely  the  same,  whe- 
,  ther  the  individuals  who  pay  occupy  more  or  less. 

One  uncertainly  still  remains,  that  is,  in  the  quantity  of  the  whole  land  oc^ 

cupied 
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1766»        QupM'liy  die  wh(ifebady  of  inhabiumttf  h«lMek>lda%  iwWdir  ttiay  Im  nuMfe  or 
lav  ai<l^eBadt7eiti,0?«ii  in  tbe  same  year  ^  attdinddsieiDeotdkMiiiiiNlMittay 
be  stiMiaid  to  beifaofting  and  dendmy^     We  mwt  «mtich&i  kliet,' rattier  than 
prebtid  to  iintieit.  /  Itntast  be  taken  to  be  an  answer  to  tbis  objection,  tbat 
all  tbe  cases  in  whicb  a  differient  rule-^  tithing  has  been  established  between 
out-towners  and  in-towners,  are  liable  to  the  same  objection,  and  it  is  now  too 
late  Jo  shake  the  afithority  of  tfaDse  cases.     Thus  much  I  will  say  upon  it. — 
It  imposes tio  rea!  hardship  upon  the  vicar;  the  occnpadon  of  lands  is  a  thing 
.  of  public  notoriety^  it  must  be  known' to  the  vicar:  the  fluctuation  is  probably 
iieciprooa))  «&d  ke  fvilligiiiil  ib  one  way  what  he  Iowa  in  the  otber« 
I  inte  appUoatipn of  ihe  xaae  of  TVooav.  QxUm  temakks  to  be  consideredi 
Ini  daat  case  a  tilti^<penoy  payable  by  the  ecciqiier.of  an  ancient  messuage 
'  baifiAgiiiiitpring  laiul^oocvqpiei  withiti  in^alitiafaction  of  the  tithe  of  hay,  was 
.  holden  to  be  a  bad  modus:  and  I  think  tbatt it -i^as  ri^tly  sofaolden:  themsons 
>  liwSiil^olut^om^Hpwt^  •  There  is  thia  clear  line  of  distinction  between  tbe  two 
'  4a#^a  AppauenC  upoa  this-g^tieral  state«of  ;the  case  of  Tratis  v.; OxUuu   There» 
the  pl^lMent.  was  confined  to  houses  having  mowing  lands;  coosequentJ^,  if 
.  tW.9(ofVfiiig;laod6  were  taken  froBft  the  boose,  the  house  paid  iiotliing»  and  the 
9h»r^lo  whioh  ^^  w^re  added,  paid  no  more  than  it  did  beibrs.     The  re^ 
oompenoe  lo  the  vicar  ia  that  case  was  so  little  fixed  and  certain,  that  it  might 
bn^e  b0eQ  Mclu4ed  ta  a  single  tflth-penny.    In  this  case,  let  the  ooeupation 
vafy  as  it  jn$ry»  4he  recompence  remains  the  same*     It  is  bo  part  of  our  con*' 
sid^ration*  whethel  it  be  sufficient  in  value;  that  was  the  concern  of  the  ori- 
ginal coa^actofi^:.  we  have  only  to  see  that  the  contract  is  sufficiently  precise 
and  ^evtaioi'  that  the  parties  may  have  the  benefit  of  it,  such  as  it »,  at  aB 
tuaesu 

-  The  result  of  the  examination  of  the  modus  in  question  is,  that  it  is  in  point 
pf  bwy  a  good  and  valid  modus. 

.  In  aoswet  to  the  demand  of  an  account  of  the  tithe  of  agistment  of  fat  and 
stor^  sheep  fed  and  depastured  in  the  parish  from  shearing-time,  and  removed 
afc^  Candlemas,  another  modus  is  pleaded,  viz.  that  every  person  occupying 
lands  within  the  parish,  being  resident  within  the  parish,  and  havii^  sheep  fed 
audi  depastured  there,  which  have  been  shorn  within  the  parish  in  any  year^ 
^od  hitve  been  sold  and  sent  out  of  the  parish  after  the  13th  of  Febmary, 
Ippmmonly  called  Old  Candlemas-day,  in  the  next  year  and  before  the  next 
abearii^  time^  or  which  have  been  bred  in  the  pariah  or  brought  into  the  pa- 
rish after 'shearing  time  in  any  year,  and  sold  or  sent  out  of  the  pariah  after 
the  Idtb  of  February,  commoidy  called  Old  Candlemas-day,  and  before  the 
next  shewing  time,  hath  paid,  and  for  all  the  time  aforesaid  hath  been  accu»* 
tomedr  jto  pay,  and  of  right  oi^t  to  pay  to  the  vicar  of  the  parish,  the  sum  of 
&d.  for  every,  such  sheep  ki  lieu  and  full  satisfaction  and  dischaige  of  the 
tith^.dueand  payable  to  such  vicar  for  such  sheep^  and  such  payment  hath 
been  accepted  by  such  vicar  in  lieu  and  fidl  satisfaction  of  the  tidie  aforesaid. 

Mr^^fTi^f  objected  to  this  modus,  that  it  waa  inconsistent  with  the  other 
modust,  which  is  aUeged  to  be  in  full  satisfaction  of  all  tithes  of  herbage  and 
JlgUtm^Bt.of  alt  banen  and  unprofitable  cattlei  and,  consequently,  includes 
pheep.      .    ■ 

.    The  objeotion  is  palpable  j  but  this  is  not  the  time  for  taking  it.     It  goes  to 
pEO]?e  tbat  both  these  moduses  cannot,  in  iact,  exist  together;  but  it  does  not 
prove  that  eii)a»tJof  them  is  bad  in  law«     If  they  were  before  a  jury,  they 
.would  probabl]^  be  made  consistent^  by  the  form  of  negativing  the  more  gene- 
ral mfidtts  as  Isud,  and  indorsing  on  the  postea  the  very  same  modus^  with  an 
exception  only  as  to  the  sheep  which  fUl  under  the  particular  fnodm.    The 
fact  of  ^hese  modiises  being  admitted  in  this  case,  and  they  being  so  very 
easily  reconciled,  and  both,  taken  togetheri  amounting  to  a  good  defiuice 
against  the  demand  made  by  this  bill  of  tithes  in  kind,  it  follows,  ths^t  thia  bill, 
so  far  as  it  seeks  anncooupt;of  tithes  of  agistment,  must  be  dismissed,  with 
costa:  but  the  defendants  having  insisted  on  the  several  moduics  set  forth  in  the 
pleadings^  and  the  fiict  of  such  moduses  being  admitted  by  the  glainti^^  and  the 
same  appearing  to  the  court  to  be  good  and  valid  nierfi»e«,  it  may  be  referred 

to 
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ta  tt»vdgp^ty  .1  nnwiw  iiytin  f  lM»  thmMttmit  oo  the  fiM*:  df  such  modutes^        1 786. 
i|qd  .the€999icfenitiQB  of  tkeoottv  of  ttai^BgimiohAnMttl  3«ifiibMqtieDt  eosto      bkkmbtt 
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^  UWII.  lOVO,  .,.      ,j,.,    ,.  Landt  formerly 

nnHE  pUmiiff,  M  vector  of  the  pi^ah  ofCWdfaangcr  Miuiht  cttonty  of  belonging  to  a 
#<     Erasx,  filed  hoe  InH  Ibr  th^  d^ies  of  a  &tm.oal]Ad  Loiigtt«oh^{<Kherwise  Cistertian  abbey 
Longwyke/  ntoate  in  the  said  yarith  ef  OoldhHUgpr;  9«y%  dw:uMd  ac-  ^^^^J^ 
oouDts.     [N.  B.  The  bill  tilaimed  a  tithe  of  wiU^fowbtdM  hut  tith^^^lst  in 

this  efadm  was  abandoned <at' the  hearing;}       *    '  .>       .  \  .  .    i  tjm  the  manurance 


The  defendant,  being  the  -ovmer  and  cocupter  of'  the  saidiihmiv'l^liiaan-  ^^  ^  owner, 

er»  insisted  upon  the  folowtag  exemption:    «'  That  the  md  tomv  ci^ed  ^^^^^^ 

Longwyke*  was  heretofore  pant  or  parcel  of  the  potseseiMiB  of  acertaiii. abbey  leaae  at  ihe  Sa» 


or  monastery,  «f  St.  Mary  itt'Cogglesfaalli  in  ih*  bounty  ^SMMc,whieh  ab-  ofthedissoiu- 
bey  or  monaatery  was  of  the  Cistertian  'onfer^  and  founded  by  King  Stephen  ^^^  of  the  ab- 
end hie  consort  Queen  Matilda  in  IU2,  and  afterwards  surrendefed- or  dio-  ^^' 
solved  in  the  t9th  year  of  the  reign  of  King  Henry  the  Bightht  that  ih^  said 
abbey  and  the  &na  and  lands  thereunto  belonging,  had  beeft  aod<w^re^  pre- 
vimtsly  to,  and  at  the  time  of  the  surrender  or  dissolution' thereof,'  i*  the  ma* 
nurance  and  occnpation  of  the  abbot  and  convent  of  the  said  abbey  ov  monas- 
tery, and  that  the  same  were  exempt  and  discharged  from  the  pbyittent  of 
tithes  of  the  said  lands  by  reason  of  the  said  order,  and,  especially,  of  the 
aaid  lands  so  holden  in  the  manurance  and  ooeupatbti  of  the  tald  abbot 
and  convent:  that  by  a  surrender,  bearing  date  the  5th  ds^  of  Fehtnary, 
in  the  29th  year  of  the  reign  of  Henry  the  Eighth,  the  abbot  and  eo«vent  of 
the  said  abbey  of  Coggleshall  (being  one  of  the  greater  ahbieft  -ami  of  the 
yearly  value  of  Sol/,  fts.)  surrendered  all  the  estates  and  possossiotis  (including 
the  farm  and  lands  before  mentioned)  belonging  to  the  eafd  abbiy,-to  the 
erown,  which  surrender  was  afterwards  (among  divers  others)  confirmed  by 
the  ^^  o^  parUament  made  and  passed  in  the  31st  year  of  the  reign  of  Henry 
the  Eighth,  for  the  dissolution  of  monasteries  and  abbies:  and  the  defendant 
insist*  ^t  the  hinds  so  occupied  and  manured  by  bim  (the  defendant) 
were,  &^  ^  time  of  the  surrender  thereof  to  die  crown,'  acquitted  atid  dis- 
charged and  free  fh>m  the  payment  of  any^tithes  whatsoever:  and  he  silid,  that, 
by  letters  patent,  bearing  date  the  17th  day  of  July,  in  the  85th  year  of  the 
reign  of  Henry  the  Eighth,  the  king  granted  (among  other  Aings)  aB  that 
has  manor  or  grange  of  Tolleshunt  Major  and  Longwyke,  in  the  eonnty  of 
Essex,  with  the  rights,  mi»nbers,  and  appurtenances  lately  to  the  monas- 
tery of  Coggleshall  belonging,  to  Stephen  Beckingham  and  Anne  his  wife, 
to  hold  to  them  the  said  Stephen  Beckingham  and  Anne  his  wife,  their  heirs 
and  assigns  for  eve)r:  that,  by  virtue  of  several  mesne  conveyances,  the  defend- 
ant derived  a  tide  to  the  said  farm  and  lands,  which  were  then  in  hjs  manurance 
and  occupation,  imder  and  from  the  said  grant  to  Stephen  Beckingham  and 
Anne  h?s  wifb,  and  by  virtue  thereof  the  defendant  was  tnen  seized  of  the  free- 
hold and  inheritance  of  the  said  farm  and  lands,  and  was  the  absolute  owner 
thereof  he  having  purchased  the  same  for  a  valuable  consideration  sometime  in 
the  month  of  Apnl,  1788;  that  he  t6ok  the  said  farm  ami  lands  into  his  own 
maiiiiranoe  at  Michaelmas,  1788,  and  that  he  had  ever  since  been  in  the  occupa- 
tion and  manurance  thereof  f&t  hib  own  use,  and  therefore  insisted,  that  so 
long;  as  he  should  continue  in  the  occupation  and  manurance  thereof  for'  his 
own  1)^,  h^  was  not,  and  should  not  be  liable  to  the  payment  of  any  tithes  for 
the'  produce  of  the  said  lands,  or  any  composition  in  lieu  thereof." 

On  die  pan  6f  the  ptairitiff,  th^e  #as  no  proof  of  the  payment  of  thhes. 

Oti  the  )pkntt  of  the  d^ndant,  there  wafs  the  evidence  of  one  Mary  Kirkby, 
widow  oftheliAle  owner  of  tliese  tends,  who  swore  to  non-payment  of  tithes  for 
twenty  years  and  upwards,  during  the  occupation  of  her  late  husband.    There 

was 
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WM  hIbo  evidence  of  a  bill  baving  been  filed  aboat  twenty  yean  before  fiv 
tithes  of  tbese  premiies,  to  which  an  answer  was  put  in  insisting  upon  an  ex- 
emption somewhat  difierent  from  the  present,  and.no  further  proceedings 
were  had  in  that  cause. 

On  the  hearing  pf  the  cause,  Scattf  for  the  plaintiff,  admitted  the  abbey  of 
Coggleshalfto  be.  one  of  the  greater  abbies  (although  many  of  the  lists  in 
books  of  authority  had  omitted  to  mention  it  as  such),  and  that  it  was  of  the 
Cistertian  order,  but  insisted,  that  the  lands  in  question  were  not  parcel  of  the 
possessions  of  the  abbey,  and  that  although  the  name  of  Longwyke  did  occur 
among  those  possessions,  yet  that  this  included  only  such  part  of  the  &rm 
called  Longwyke  as  was  in  the  parish  of  Tcdleshunt,  and  that  it  plainly  ap- 
peared that  no  part  of  the  parish  of  Goldhanger  was  in  the  possesaicMi  of  the 
said,  abbey.  And  for  this  purpose,  on  the  part  of  the  plaintiC^  were  produced 
the  o£Bce  copy  of  a  fine,  Hil.  29  Hen.  8,  between  the  king,  demandant,  and 
the  abbot  of  CoggleshaU,  defendant;  a  grant  dated  the  23rd  of  March,  29 
Hen.  8,  firom  the  king  to  Sir  Thomas  Seymour ;  and  several  other  gnuits  and 
entries  in  the  minister's  books  of  the  parish  of  Gc^hanger.  Several  records 
and  grants  were  also  produced  on  the  part  of  the  defendant,  to  shew  these 
lands  to  be  part  of  the  possessions  of  the  a(>bey;  and  the  court  was  indined, 
upon  this  proof,  to  direct  an  issue  to  try  the  fact;  but  the  counsel  for  die 
plaintiff  insisted,  that  from  the  severid  instruments  which  had  beeii  produced, 
it  appeared  that  at  the  time  of  the  dissolution  of  the  greater  abbies  these  lands 
were  not  in  the  actual  occupation  of  the  abbot  and  convent,  but  were  under 
lease  to  some  other  persons,  and  were  not  therefore  within  the  saving  of  the 
statute.     And  on  this  subject, 

Scottf  for  the  plaintiff,  observed,  that  the  words  of  the  statute  of  81  Hen.  8, 
c.  18,  §  21,  were,  "  that  as  well  the  king,  his  heirs  and  successors,  as  all  and 
every  person  and  persons,  their  heirs  and  assigns,  which  have,  or  hereafter 
shall  have  any  monasteries,  abbathies,  8rc.  or  any  manors,  messuages,  &c. 
which  belonged  or  appertained,  or  which  now  belong  or  appertain  unto  the 
said  monasteries,  &e.  shall  have,  hold,  retain,  keep,  axid  enjoy  the  said' manors, 
&c.  according  to  their  estates  and  titles  discharged  and  aicquitted  of  the  pay- 
ment of  tithes,  as  fireely,  and  in  as  large  and  ample  a  manner  as  the  said  late 
abbots,  Ssc,  or  any  of  them  had,  held,  occupied,  possess^,  used,  retained,  or 
enjoyed  the  same,  or  any  parcel  thereof,  at  the  days  of  their  dissolution,  sup- 
pression, &€•'*  These  words  are  very  precise  and  strong,  and  evidendy  con- 
fine the  exemption  to  the  lands  actually  in  the  occupation  of  the  abbey  at  the 
day  of  the  dissolution.  Now  the  lands  at  present  in  question,  aj^iear  not  to 
have  been  exempt  from  pa3rment  of  tithes. at  the  day  of  the  dissolution;  for 
being  under  lease  to  the  farmers  of  the  abbey  at  the  time,  they  certainly  were 
liable  to.  the  payment  of  tithes  while  in  the  occupation  of  the  farmer,  alUiou^ 
the  exemption  would  return  with  the  lands  to  the  abbey  itself.  And  the  case 
o(itord  V.  Turkt  Bunb.  122  (1),  which  is  the  last  of  the  printed  cases  on  this 
subject,  authorizes  this  coastructicm. 

WoofiibESON, 'S.  S. — The  construction  contended  for  by  the  plaintiff  is  cer- 
tainly a  literal  and  strict  construction  of  the  statute:  but  is  it  right  so  to 
construe  a  statute,  which  so  materially  tends  to  the  impoverishment  of  the 
church?  The  author  of  these  exemptions  was  Pope  Paschal  II.,  who  ex- 
empted, generally,  all  the  rdigious  from  paying  tithes  of  lands  in  their  own 
hands.  This  privilege  was  afterwards  restrained  to  the  four  favoured 
orders.  So  it  continued  till  the  fourth  ooui|cil  of  Lateran,  in  -the  year 
1215,  when  this  privilege  was  restrained  to  such  lands  as  the  abbies  had 
at  that  time,  and  was  declared  not  to  extend  to  any  afbr-purchased  lands. 
And  it  extended  only  to  lands  dum  prapriifi  manUms  excoltmitir,  DecieL 
lib.  8,  tit.  80,  c.  10.  Then  came  this  siugukr  restriction  on  the  Cistertian 
order,  who  had  contrived  to  extend  this  exemption  to  thdr  farmers,  upon 
which  the  statutes  of  2  Hen.  4,  c.  4,  and  7  Hen.  4,  c.  6,  were  made  to  restrain 
this  practice  of  purchasing  exen^tions,  and  to  prevent  such  exempticms  as 
had  been  purchaaed  since  Aq  fourth  oowasel of  Lateran  from  beingcarried 

into 

(1)  AnU,  vol.  1,  p.  778. 
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into  efl^t  And  so  it  remained  to  the  time  of  the  dissolution.  This  priTil^ 
therefore  was  merely  personal,  and  the  lands  in  question  not  being  in  the  oc- 
cupation of  the  abbey  at  the  time  of  the  dissolntion,  had  dearly  no  benefit 
from  the  exemption;  and  the  king  taking  only  as  the  abbey  had  them  at  the 
day  of  the  dissolution,  took  them  without  such  exemption. '  A  contrary  con- 
struction-would extend  the 'privilege  of  the  Ciste)rtian  order  beyond  the 
original  grant. 

SiMEo^,  S.  S.— From  the  nature  of  the  privilege  ratiane  ordinis  compared 
with  the  words  of  the  statute,  it  seems  that  this  is  not  a  case  within  the  ex- 
emption of  the  statute.  For  though  the  statute  api^es  to  all  oases  of  real 
exemptions,  yet  it  will  not  apply  to  personal  ones.  And  the  words  of  the  act 
seem  particularly  chosen  to  extend  only  to  such  lands  as  were  at  the  time  in 
the  actual  possession  of  the  abbey,  the  words  '^have,  hold,  occupy,  possess, 
use,  retain,  and  enjoy,"  being  express  words  of  possession,  and  properly  appli- 
ed to  that  only.  It  is  true,  that  in  respect  of  a  real  discharge,  that  is,  such 
as  is  inherent  in  the  lands,  it  does  not  signify  whether  the  hmds  were  in  the 
hands  of  the  abbey  or  of  the  farmer ;  the  possession  of  the  tenant  in  that  case 
was  the  possession  of  the  abbey,  the  inheritance  still  remaining  in  the  abbey. 
This  would  be  so  in  a  discharge  by  prescription ;  and  that  being  a  discharge 
inherent  in  the  lands,  must  remain  with  the  lands ;  and  to  such  a  case  the  words 
of  the  act  will  apply.  But  it  is  otherwise  where  the  exemption  is  personal ; 
the  clause  of  the  statute  will  not  extend  in  the  same  manner  to  personal  pri- 
vileges. All  that  the  abbey  had  at  the  time  of  the  dissolution  was  a  personal 
capacity  to  take  back  these  lands  on  their  return,  exempt  as  before  the  lease. 
But  there  was  no  existing  discharge  at  the  time,  only  a  capacity  of  reviving 
such  discharge  in  future.  It  is  true,  if  the  lands  had  happened  to  be  in  the 
manurance  of  the  abbey  at  the  time,  the  king  would  have  had  the  benefit  of 
the  existing  exemption ;  but  they  being  in  other  hands,  and  the  personal  pri- 
vilege being  thereby  suspended,  how  can  it  be  within  the  words  of  the  statute? 
That  which  did  not  exist  could  not  be  continued.  Nothing  is  said  respecting  the 
revival  of  jonj  privilege,  but  merely  the  continuance  of  an  existing  one. 
Nor  does  the  act  say,  the  king  duJl  hcdd  in  as  large  a  manner  as  the  abbey 
might  have  holden,  but  merely  as  they  did  hold.  And  as  they  most  certainly 
did  not  then  hold  discharged  of  tithes,  there  was  no  exemption  to  be  protect- 
ed by  the  statute.  The  only  authority  on  the  other  side  is  the  case  in 
Cro.  Ja.  559  (l)f  but  the  case  of  Lordr.  Turk  in  Bunb.  is  at  least  of  equal 
authority.  And  in  Hob.  296  (2),  the  words  of  the  pleadings  are  auamdiu  in 
proprus  matiibus  excohmtur^  which,  being  a  case  of  pleading  in  prohibition,  is 
of  considerable  authoritv. 

The  counsel  for  the  defendant  perceiving  the  opinion  of  the  court  to  be  witib 
them  on  the  present  point,  did  not  argue  it  much,  but  observed,  that  the  case 
in  Cro.  Ja.  which  was  also  in  Palm.  118,  u>peared  to  be  a  case  of  considerable 
weight  and  authority.  And  Selwun  remarked,  that  in  the  case  of  Bennison  v. 
Sndth^X  1  Geo.d,  in  the  Exchequer,  Fabxxe,  C.  B.  said,  he  had  seen  Baron  Price's 
MS.  Notes  of  Lordv,  Turk,  by  which  that  case  appeared  to  be  much  misreport- 
edby  Bunbury. 

Lord  C.  B.  Etre. — If-  the  court  were  inclined  to  determine  the  present 
question  in  favour  of  the  rector,  the  case  should  stand  over,  that  we  might 
have  an  opportunity  of  giving  it  more  consideration.  But  as  we  think  at 
present  on  this  point  with  tlie  defendant,  we  see  no  reason  to  postpone  direct- 
ing the  issue,  which  we  think  necessary  to  be  tried  on  theother  part  of  the  case. 
If  that  issue  shall  be  found  for  the  defendant,  then  the  rector  will  have  anoth^ 
opportunity  of  discussing  this  point;  so  that  he  is  not  absolutely  concluded  by 
our  present  opinion.  The  case  in  Cro.  Ja.  is  a  case  of  great  authority,  detar- 
mined  on  a  special  verdict  in  prohibition,  and  I  greatly  prefer  such  a  de- 
termination in  prohibition  to  any  decision  in  a  court  of  equity  in  a  collateral 
way.  The  queation  in  the  fonaex  mode  is  pointedly  on  the  record:  there  is 
an  opportunity  of  appealing ;  and  the  ground  of  the  decision  is  distinct,  and  not 
to  be  misundsvatood.    Bat,  if  there  had  been  no  sudi  case4o  be  found,  we 

should 

(1)  Porter  V.  BaUmrtt,  Ani$,  yoL  1,  p.  SIS.  (2)  Skuk  t.  Drak$f  Ante,  toI.  1,  p.  314. 
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l^W  TITHE  GASBS, 

1787.        shoiildhftve  been  irf«lie  mine  opiiibD^aectiig 

cowxtf  y  tenaii  atioos  on  other  bnmohei  of  the  «tatiite  j  we^baFenothiaglD  -do  frith  the 
poUcj  of  thekw:  we  must  take  it  as  we  find  its  dtir  faacinqsa  ia  Only  lo  ex- 
pount  the  law.  With  regiiid  to  the  obaervatiDn  whidi  has  been  Bude  on  the 
wotdb  of  die  aet,  "  liav4v  bold,  oerapyi  poasau,  «ae»  retain^  and  enjoy/'  I  do 
not  11  that  these  wonds  can  boveatrained  bo  as -tq  paia  only  a  posaeaaoty 
right;  and  if  diey  didi  they  matt  have  the  same  ei&ct  in  the  caae  off  real  ext 
en^tionfli  whieh.  ja  adwilted  by  the  counsel  to  be  othecwiu.  ladeed  ''  have 
and  hold,"  are  words  coaatantly  made  luse  of  to  convey  the  lacjgest  estalesy  and 
do  not  apply  merely  to.  mannrdUftos.  Th^t  being  the  trae  coBstrwMiony  the 
only  argument, of  wei^t  seems  to  be^.^hat-thit  ipecies  of  privilege  was:  not  only 
pecsonali  but  oub,  that  oouhl  not  be  saidito  bc'in  ene  at  the  tine  of  jdie  dis* 
solution;  and  if  not  in  ^uc,  it<XNild  not  be  c€iitionfid»  and  theveforewaa  not  a 
sul>}ect<  of  .th#  ppovision  of  ^le  atatate*.  Bat  I  couiot  doubt  of  the  eiEiBtenee 
of  this  privilege  at  the  time  df  the  diaoolution^  not  indeed  in  point  of  benefit, 
but  in  point  pf  rights  It  is  admitted  that  the  privil^^  is  not  destioyed  by  the 
lands  going  fvai  of  ifaei  hands  of  the  abbeys  for  it  returns  to  them  with  the 
lands.  ,It  M»  only  suspended  in  point  of  benefit,  but  is  never  gone  oat  of  tbem 
in  point  of  fight*  The  case  in  €vo.  Ja.  seems  to  me  to  be  quite  right, 
and  tboiqAs^  m  Buob.(l)i  appears  to  have  been  detennined  wisboatdue 
consideration,,  and  I  therefore  oannot  lay  any  stress  upon  it  against  the 
obvious  interpr^etation-  of  the  statute.  Howeyer,  without  giving  an  absolnm 
opinion  aigainst  the  rector  at  present,  we  must  direct  tlie  issue  to  try  whether 
these  land»  were  or  were  not  part  of  the  possessions  of  the  abbey  [at  die  time 
of  the  surrender];  and  on  further  directions  this  point,  if  necessary,  vmij  be 

agam  discussed.  Hotham,  B.  ;  and  Pebryn,  B.  ;  concurred. 

(1)  Lord  V.  Turk,  Anie,  voL  1,  p.  1778. 
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forTu^b^iJt)  W^^  ^7  ^^^^  Bishop,  D.  D.  and  Thomas  Horner,  esq.  against  the  se- 
notorioiulyrank  '^  ^^^^^  defendants,  who  were  occupiers  of  lands  in  the  chapelry  of  Stoke* 
that  a  court  of  Isnd,  annexed  to  the  parish  of  Doulting,  in  the  county  of  Somerset,  stating, 
Equity  will  not  that  ih  December,  1782;  the  plaintiff  Bishop  was  instituted  and  inducted  into 
ui^n'ir  """*  '^^^  vic&rage  of  tiie  parish  of  Doulting,  with  the  said  chapelry  of  StolteLmd 
There  is  no  un-  ^^^^^^d,  and  was  entitled  by  endowment,  prescription,  or  ancient  usage,  to 
certainty  in  a  the  several  small  tithes  therein  mentioned ;  and  also  stating,  that  the  plaintiff 
modut  of  I2d.  Homer  being  seised  in"  fee  of  the  rectory  impropriate  of  the  said  parish  and  of 
Md%!i  for^**  '^^  ^^^  tithes,  dM  by  indentures,  dated  4th  and  5tli  of  October,  1784,  convey, 
lean  beast,  the  t<5' 'the  piafn tiff  Bishop,  and  his  heirs,  the  said  rectory  impropriate,  and  all  ^h^ 
distinction  being  s^id^tf^hes  whfch  had  become  payable  to  the  plaintiff  Horner,  since. the  .induii-, 
weU  esubUshed  tJ^m  of  the  platdtiff  Bifehop,  and  that  by  virtue  thereof  the  plaintiff  JSistjop.'be-! 
"Tw^^Sl'  ^"^^^'^'^^^^  ^^  all  the  great  tithes  of  the  said  chapelry  of  Stokeland, 'andj 
where  th^'re       P^wticolarly'to  the  tithei  of  corn,  grain,  and  hay;  tliat  the  several. ^efendant^ 


VherT^or^e*^  ^^^  ^^«°^^  ^^^^^5  particularly  a  payment  of  4^^,  for  evenr  acre  orancieu? 
14  and  under  pasttrrc-land  Within  Ae  said  chapeli^,  whfch, 'they  pretended,  extended  ,ovei^ 
21,  two  calves;  all  the  ncw-indosfed  lands  within  the  said  chapelry.  which  were  formerly  opeiL 
«"d  '^^*'®  ?°'®  ^«*<?  land's,  part  ofthe  forest  of  Mendip  in  the  said  county,  and  were  incfosei! 
derM,  ^e"^'  by  Virfo*  of  an  act  of  parliament  madfe  in  the  15th  year  of  Geo.'  3  i\^re^\ 
calves  had/been    t:he  pla^titilPitiSisted,  that  tithes  in  kind  Were  payable,  and  that  no  sud)  mpdusehx 

paid :  was  held  •       '         '•'    •        J  •  '   i     or  ■ 

not  to  be  supported  by  AWMce;  AMt  itiMM  dT'oiie,  twb  aUd  Aree  tdveb,    ti  '^d.i  't^:  and  itl  ii  6d.  M 
been  paid;  and  theooistiefywIitadh'edltidliMKi.  /     >'.«.   'wi       a    .^.'     v.*.;   .<;.:>   i^y*]    n-jw  J^i^d.toTr 

A  notice tooUte to  detei7pia«aepfq^do»i9.<i«0]r<lifjHllil#«etiie.^^  j  <:  * 

A  parochial  modut  may  extend  to  lands  indosed  within  time  of  memory. 

Simblef  that  a  modus  of  2#.  6d:  an  acre  for  corn-lands  is  rank. 
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or  cnstemeiry  payments  caiBtsdr^  sad  chat  if  any  comportitionft  titfd  Imc^  ikere-  1?87. 
tdforapald  in  hea  of  aaoh  titbet^  the  aatde  vme  merety*  temporary  compo*  ^tsno^ 
shioiis,  and'  die  plaaMHFfiishop  iwas^ao^bouiid  thereliy ;  and  that  if  atiy  aneh 
modim  of^per  acre*  had  been  payable  forthe  aiwient  pastiire-hmd  wfthtn  the 
ebid  chaipeby,  yet  the  same  moM.  not  eodMid  to  llie  newty-in^esedlMdg,  pAfi 
of  «4iidiibad  beeo  nice  pbaghad  »p  and  sown  vank^ktm^  'XfHQ  biUthe^fore 
prayed  an  aeeount  againat  the  aaveaal-deftndants  of  th^  tithea  ^f  oortt,  grain, 
bay,  grin^  attd  clofres^  of  agisimentotitfae,  i6f  tbe  tithes  of  maresi  eows,  e^es, 
And, other  isfaeep'  and  lambs^  sovta  and  potdtr3^>cohs  and-  calves,  egg#  tind 
fining.  po«dtry>  milk^ .  wool»  firuit,  pibhts,.  herbs^<  ffarden-staff,  &c.  '  ' 

The  defiindiattts  by  their  ansvrar  insisied,  dntt  tbeve  we#e,'ttiid/fov  time 
whereef  the  nemdry  of  man  vv»s  aot  ta-thrf  cimtrilry,  had  h^^  within 'the' fiaid 
cbapeby  and  the  tithable .places  therebf^  oeitaiii'CUstonas  or  inaiinMv^of  tithing; 
that  ia  to  say,  Ist,  that  every  occupier  of  lamb  dr  tenemeiMtf  within  die  said 
ohnpelryy  and  the  tithable  places  tliereer»  wlio'had  kept  and  dtr^msm^  any 
aheep  «iitbia-  the  said  chsfpehry  or  the  titfaabfe  placea  tlhereiifJti  any  vqar,  had 
pAidy  and  fbt  ail  the  time  aforesaid  •  had  been  •  aceostoined  oo  pay,  and-  of  right 
ought  to  pay  'to  tlie  -vicar  of  tbe  said  parish  of  Doollfng  with  thtf  said*  chap^ry 
annexed,. for  the  time  beings  Id,  kt  etiery  audi  year  for  every  such'  sheep, 
which  had  been  ahom  within. the  said  ehapdty  in  saeh  yeSr  in  lien,  fbll  satis* 
fiustien^iand  discharge  of  the  tithe  of  wool  shorn  from  such  slieep^  and  of  the 
tithe  of  agistment  of  snch  sheep  in  sach  year.  2ld,  Fbr  every  milch  cow  9d. 
and  fbr  every  milch  heifer  Std*.  in  lieu  of  the  tithe  at  nvilk.  8d,  That  evety 
anch  ooci^ier  as  aforesaid;  who  had  any  lamb  dropped  alive  withm  the  said 
chapeky,  or  the  titbablc  plaoes  thereof  in  any  year,  had  paid,  and  during  the 
time  aforesaid  had  been  accustomed  to  pay,  and  of  right  ought  to  pay  i»  the 
vicar  of  the  said  parish  and  chapelry  for  the  time  being,  Sd.  for  every  such 
lamb,  in  lieu,  full  satisfaction,  and  discharge  of  the  tithe  of  such  lamb,  and  of 
the  tithe- wool  shorn  from  such  lamb  in  the  same  year.  4th,  For  every  colt  lid. . 
5th,  For  every  horse,  mare,  ■  or  gelding,  •  kept  and  depastured  within  the  said 
ohapeky  or  the  tithaUe  placea  thereof,  and  not  employed-  as  a  market*4Kii«e  or 
otherwise  in  husbandry  business  within,  the  said  parish,  6d,  in  lieu  of  the  tithe  of 
agistment  of  such  horse,  mare,  or  gelding,  in  the  said  year.  6th,  For  every  fit 
beast,  bullock,  or  heifer,  I2d. ;  and. for  every  lean  beast,  bullock,  or  heifer;  6d, 
7th,  That  every  such  occupier  as  aforesaid  who  had  in  any  year  any  calf  or 
calves  under  the  number  of  seven  dropped  alive  within  the  said  chapelry  or  tbe 
tithable  places  thereof,  had  paid,  and  for  all  the  Mme  aforesaid  had  been  used 
and  accustomed  to  pay,  and  of  right  ought  to  pay  one  halfpenny  for  every  aucli 
calf  80  under  the  number  of  seven  calves  reared,  and  6ct.  for  every  such 
calf,  if  killed  or  sold  or  sent  out  of  the  said  chapelry,  in  lieu,  full  satis&ctjqq, 
and  discharge  of  the  tithes  of  such  calves:  but,  if  such, occupier  as  aforesaid 
ite.dby  such  year  had  any  calves  to  the  full  number  of  seven,  or  any.nuipbier 
irior/e  tbao  seven  and  Ic^s  than  fourteen^  dropped  alive  within  the  said  chaRehry 
or  ^he  tithable  places  thereof,  then  such  occupier  had  paid  and  rendered  ;^^ 
fbr  aS.  the  time  aforesaid  had  been  accustomed,  and  of  right  ought  to  pay  and 
render  to  the  vicar  of  the  said  parish  of  Doulting  with  the  said  chapfjjy  anr 
nexed,  one  of  such  calves  in  sach  yearj  in  lieu  of  the  tithe  of  all  such  calyes.; 
and  if .  fourteen,,  and  less  than  twenty-one,  then  two  calves ;  and  if  ai^.sucb 
occupier  had  any  greater  number  of  calves  in  any  year,  then  such  opcupier.haid  - 
jj^id,  and  for  all  the  time  aforesaid  had  been  accustomed  and  of  ri^t  ovighx  to 
pay  to  the  vTcar.of  the  said  parish  of  Doulting  with  tlie  said  chapelry  anneasied 
the  tithes  of  such  calves  in  like  manner,  that  is  to  say,  three  calves  out  of 
tw^ty^one  or  any  greater  number  under  tw^enty-eight,  and  so  on  according  tp 
the  number  of  calves  which  such  occupier  had  in  each  year.  8tb,  For  ewes 
lambing  within  the  said  chapelry  and  then  sent  out  before  shearing  time,  3it 
fbr  every  lamb,  in  lieu  of  the  tithes  of  lamb  and  agistment  of  such  ewe  and  lamb. 
9th,  For  other  sheep  agisted  IdL  And  tbe  several  customary  paymaots 
aforesaid  were  paid  and  payable,  and  for  time  whereof  the  memory  was  not 
to  the  contraryifaad.baen  paid^  and  of  right  ought  to  be  paid  to  the  vicar  afore^ 
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1787.  gg^  qh  th0  ]2th  day  of  August,  coitnmoiily  called  Lammas-day,  old  stile,  hr 
BUHor  every  year.  10th,  One  pennyfor  the  tithes  of  every  garden.  11  di.  Two-pence 
cHicHBiTER.  ^^T  cvcry  picrson  in  every  family  above  the  age  of  sixteen  for  Easter  oflTerings. 
The  defendants  then  said,  that  there  were  and  for  time  whereof  the  memory 
of  man  was  not  to  the  contrary  there  had  been,  within  the  said  chapelry  and 
the  tithable  places  thereof,  certain  other  customs'  of  tithing:  that  is  to  say, 
12th,  That  every  occupier  of  lands  and  tenements  within  die  said  chapelry 
or  the  tithable  places  thereof,  who  had  any  ground  within  the  said  chapelry 
mowed  for  hay  in  any  year,  had  paid,  and  for  all  the  time  aforesaid  had  been 
accustomed  and  of  right  ought  to  pay  to  the  vicar  aforesaid,  4d,  for  every  acre 
of  such  land  so  mowed  for  hay  in  such  year,  and  in  the  same  proportion  for 
every  quantity  of  such  land  less  than  an  acre,  in  lieu  of  the  tithes  of  such  hay. 
Idth,  For  every  acre  of  com  or  grain  2#.6d.  Theselast  payments  to  be  made 
at  Old  Michaelmas-day. 

The  defendants  by  their  answer  then  said,  that  in  case  the  comt  should  be 
of  opinion  that  the  said  several  customary  payments  in  lieu  of  the  tithes  of 
corn,  grain,  and  hay,  were  not  valid  as  perpetual  compositions  in  lieu  of  such 
tithes,  and  that  the  same  were  temporary  compoaitiona  only ;  yet  diey  submit- 
t^,  that  as  they  had  for  man^  years  previow  to  the  5th  of  October,  1784,  paid 
to  the  plaintiff  Homer,  or  his  agents,  such  compositions  in  lieu  of  such  tidies, 
and  no  notice  was  given  to  the  def^idants  or  any  of  them  previous  to  the  5th 
October,  1784,  of  any  intention  of  the  said  plaintiffs  to  determine  sudi  compo- 
sitions, the  plaintiff  were,  in  all  events,  bound  to  accept  sudi  eompositioiis  for 
the  years  1788  and  1784,  which  the  defendants  were  always  ready  and  willing 
to  pay.  They  then  insisted,  that  the  said  customary  payments  were  parochial 
payments,  and  extended  to  the  newly-inclosed  lands. 

A  great  body  of  evidence  was  produced  in  this  cause  upon  the  eidatence  of 
these  several  moduses,  but  the  argument  did  not  turn  upon  any  part  of  it,  ex- 
cept what  related  to  die  modus  for  the  tithe  of  calves ;  and  as  to  that,  the  de- 
fendants proved  thefe  modus  as  laid  in  the  answer,  as  far  as  respected  the  12d. 
for  every  calf  under  seven;  but  the  witnesses  proved,  that  where  there  were 
more,  than  seven  and  under  fourteen,  7s.  6d.  had  been  paid ;  where  fourteen 
and  under  twenty-one,  I5s» ;  where  twenty-one  and  under  twenty-^igfat, 
IL  2<.  Gd. ;  and  so  on ;  and  not  one,  two,  and  three  calves,  as  laid  by  the 
answer. 

The  material  part  of  the  evidence  on  the  part  of  the  f^aindff  respected  the 
nodce  given  by  the  plaindff  Bishop,  that  he  meant  to  determine  the  composi- 
tions, and  was  to  this  effect:  that  on  the  28th  of  July,  1788,  the  plaintiff  Bishop 
went  to  the  chapelry  of  Stokeland  for  the  pYirpose  of  receiving  from  the  several 
occupiers  of  lands  within  the  said  chapelry  payment  for  their  great  and  recto- 
rial tithes  due  to  the  plaintiff  Horner,  at  which  time  all  the  defendants,  except 
two,  and  several  odier  occupiers  of  lands  widiin  the  said  chapelry,  were  pre- 
sent: that  the  plaintiff  Bishop,  after  having  received  the  composition  for  the 
said  ffreat  or  rectorial  tithes,  gave  notice  to  the  several  persons  then  present, 
that  the  composition  whidi  they  had  then  paid  for  their  said  great  or  rectorial 
tithes  would  be  no  longer  received  by  the  impropriator  thereof,  but  that  the 
same  was  to  cease  from  that  time  ;  that  the  plaintiff  Bishop  then  proposed  to 
the  defendants  another  composition,  which  they  refused  to  accede  to  ;  where- 
upon the  plaintiff  then  gave  notice  to  the  defendants  and  other  persons  then 
present,  that  they  were  from  diat  time  to  set  forth  their  said  great  or  rectorial 
tithes,  in  order  that  the  same  might  be  taken  in  kind. 

This  cause  came  on  now  to  be  heard  before  the  Lorb  Ghancex.lor. 

Mansfield  and  Oraham  for  the  plaintiffs.  Scott  and  Mitfard  for  the  defendants. 

With  regard  to  the  Ist,  2d,  4th,  5th,  8th,  9th,  10th,  and  11th  moduses,  it 
was  agreed  that  there  was  evidence  in  the  cause  sufficient  to  induce  the  court 
to  direct  issues  upon  them,  and  that  there  seemed  to  be  no  legal  objection  to 
them. 

As  to  the  3d  modus,  that  is,  Sd.  for  every  lamb,  it  was  said  for  the  plaintiff, 
that  this  was  moat  clearly  a  rank  modus,  as  it  amounted  to  2«.  Bd,  for  each  Iambus 
value,  which  was  a  price  infinitely  beyond  what  it  was  possible  to  conceive  a 

lamb 
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lamb  ta  be  worth  at  the  extremity  of  legal  memory.    This  tery  point  wiis        1787» 
determined  in  Layfield  ▼.  Delap^  3  Burn's  Bod.  Law»  412  (l)t  and  waa  evident        bishof 
by  the  remarks  made  by  Blackstone  on  the  value  of  the  com^rentSy  2  Bl.  Comm. 
Zftft ;  which  was  a  strong  proof  of  the  decreased  value  of  money.     Now  if  thia 
were  so  in  the  time  of  Elizabeth,  when  these  com*rents  were  established,  H 
Jartwn  must  it  be  so  in  the  time  of  Richard  the  First. 

On  the  part  of  the  defendants  it  was  observed,  that  this  modnu  extended  to 
the  tithe  of  lamb  and  wool  of  lamb;  whereas  in  the  case  cited  the  modus  co- 
vered the  lamb  only ;  but  that  in  all  events  the  rankness  of  a  modus  was  a  mat- 
ter of  fact,  and  not  of  law :  and  therefore  to  be  sent  to  a  jury ;  which  was 
positively  decided  in  the  case  of  Gifford  v.  Webb,  4  Bn  P.  C.  212  (2). 

On  this  point  the  Lord  Chancellor  said  that  the  rankness  of  a  modus  de- 
pended upon  the  history  of  money,  and  certainly  was  in  itself  a  question  of 
&ct,  and  not  of  law :  but  that  although  it  were  a  question  of  fact,  it  was  a 
question  which  the  court  had  frequeiUly  decided:  that  this  modus  was  noto- 
riously rank ;  and  if  so,  there  was  no  reason  why  a  court  of  Equity  should 
direct  an  issue  to  try  a  €uct  of  which  it  was  perfiecdy  satisfied. 

On  the  ^th  modus  it  was  objected  by  the  plai^dn,  that  there  was  an  evident 
uncertainty,  as  it  would  be  necessary  tq  determine  in  every  instance  whether 
the  beast  was  fat  or  lean,  in  order  to  settle  whether  I2d»  or  6d.  vita  to  be  paid. 

But  the  Lord  Chancelk>r  said,  that  this  was  a  distinction  perfectly  well  es* 
tablished  among  farmers ;  and  he  therefore'saw  no  legal  objection  to  this  modus* 

On  the  seventh  modus,  it  was  said  by  the  plaint^,  that  the  modus  proved 
was  essentially  different  from  the  modus  laid  in  the  answer,  of  which  there  waa 
no  proof  whatever :  that  it  was  true,  the  Court  of  Ei^hequer  had  formerly  in 
some  instances  permitted  the  defendant^  to  amend  their  answer,  tmd  shape  it 
according  to  their  evidence;  where  it  was  fully  proved  that  the  parson  was 
not  entided  to  tithes  in  kind;  but  that  latterly  the  court  conceived  it  to  be  a 
dangerous  practice,  and  had  refused  it. 

To  this  it  was  answered  by  the  defendants,  that  the  modus  was  proved  in 
part  as  laid  in  the  answer,  namely,  to  the  extent  of  seven  calves:  that  the  dif- 
ference in  the  other  part  of  the  modus  was,  that  a  sum  of  7^.  6(2.  was  paya- 
ble instead  of  a  calf:  that  this  was  evidently  a  sum  of  money  paid  as  the  va- 
lue of  the  calf,  and  might  be  considered  as  evidence  of  a  calf  being  payable;  at 
least  it  was  a  matter  to  be  lefl  to  a  jury. 

But  the  Lord  Chancellor  thought,  that  if  the  parson  insisted  upon  it,  he^ould 
not  direct  an  issue  upon  this  modus,  as  the  evidence  did  not  support  it* 

On  the  12th  and  13th  payments,  the  argument  turned  on  the  sufficiency  of 
the  notice  to  determine  them  as  compositions,  in  case  they  could  not  be  estab- 
lished as  moduses.  And  for  the  plainti£&  it  was  said,  that  it  was  to  be  con- 
sidered, 1st,  whether  the  notice  given  on  the  28th  of  July,  178d,  was  sufficient 
to  determine  the  composition  at  the  Michaelmas  following;  or,  if  not,  whether 
it  was  not  sufficient  to  determine  it  at  the  succeeding  Michaelmas,  1784,  with- 
out any  fresh  notice :  that  it  was  formerly  holden,  that  giving  notice  two  days 
before  the  expiration  of  the  year  was  sufficient  to  determine  a  composition, 
Pryce  v.  Manning,  in  Cha.  1750:  that  the  idea  of  its  being  necessary  to  give  a 
longer  notice  must  be  taken  from  the  rule  which  is  now  established  between 
landlord  and  tenant  from  year  to  year:  but  it  does  not  appear,  why  the  case  of 
compositions  should  be  subject  to  that  rule;  for  it  is  to  be  supposed,  that  the 
composition  was  the  fair  value  of  the  tithe,  and  it  was  therefore  indiJOTerent  to 
the  occupier  whether  he  paid  the  tithe  or  the  composition :  that  though  it  is 
to  be  considered  as  necessary  to  give  six  months'  notice  to  determine  ac(»npo-» 
aidon,  yet  it  did  not  follow  Uiat  the  notice  given  in  JiUy,  1783,  was  not  simi- 
^^  cient  to  determine  the  composition  at  Michaelmas,  1794;  for  that  though  it 
was  true  that  as  between  landlord  and  tenant  from  year  to  year,  a  notice  given 
in  July,  1783.  to  quit  at  Michaelmas,  1783,  would  have  no  operation  at  aU,  in- 
asmuch as  it  was  too  late  for  Michaelmas,  1783,  and  would  be  of  no  avail  afler 
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the  tenant  hki  comv^oMA  ioibmbrye^r  t^  fli^^il^I<^ii»8dE'fl^M^^t1ie 
present  case :  for  the  notiedo  quit  W«  a  'hoffcet  eoftmlS  tolifipe^^  irme, 
and  thetdbfd  wA  not  t^ken  to  extend  to  any  other ^tft  stidi  p^^Ur  p^tiod ; 


he  might  not  1 
settled*  that  a 
tithes  'Was'  vi?ry 
ratioh  hjr  tie  J)atTioA  . 
wholecocttine'c/f  notice  was  at  fi^t  intended' "IbrfaiTitfe  oniy,  fortfie  encoor- 
agemettt^bf 'titiltitatibi^t'  ^d  thoMgV  ^k^'the  fi«key)f  vmiljimiitjr/lt  was  after- 
wards extended  to  houses,  yet  there  seemed  to  be  no  reason  fbr  carrying  it 
farther.  But  in  the  next  place,  if'tRi^  general  rule  should  he  otherwise,  yet 
here  the  defendante  could  not  gbj^ct  tp  want  of  notice,  as,  by  insisting  upon 
these  moduseSf  they  had  M^tlip  ahoAei^^d^eft^e 'perfectly  inconsistent  with  that 
rtlatioltl«Mc)^mtoe4aPll^9•«M4sar)F^<aadjiqv^a•aA^^  in  the 

Court  of  Exchequer,  that  where  the  occupier  diought  fit  tp  insist  upao^^^Mf- 
mentaaa  nUUrn',  wlHi^^wastotanyad^Tse  tolhts  paM>n's  tMe,  he%l^md|^ot 
at  the  saiiMf  time  dbm|Mn  of  Wanty>f 'no«i«e  to  determfne  the  l^aym^nt  sis  a  com- 
position; Whkih  Wsk  a  pistf6tQy  dts^n^  and  liicdiMiM^t' g^iitrdt  by  '^e  ad- 
verse claim  &e'  Mciq^r  ideekres  he  stands*  up^  a  grMn^'  irfaere  tioti^ 
is  not  necessary.  *' 

On  the  o^ier  side  it  was  said,  that  the  rule  of  notice  to  determine  a  cbd^- 
aition  stood  exactly  upon  the  same  footing  as  the  rnle  betweto  landlord  and 
tenant;  and  that  this  was  solemnly  determined  in  the  case  of  Hemtt  v.  Adams 
in  the  House  of  Lords :  and  as  to  the  adrerse  title  set  up  by  the  defendants, 
the  very  same  circumstances  occurred  in  that  case,  ahd  are  particularly  relied 
on  m  the  reasons,  and  yet  the  House  of  Lords  were  of  opinion,  that  there  not 
being  sufficient  notice,  the  parson's  bill  should  be  dismissed.  As  to  the  ilb- 
tice  serving  for  Michaelmas,  1784,  though  it  was  too  late  for'Midiaelmas, 
1 783,  that  could  be  of  no  ayail  to  the  plaintiff  in  this  case,  since  there  was  no 
proof  of  any  thhes  ha^g  accrued  between  Miefaaehnas,  1784,  and  the  time 
of  fihng  the  present  Inll. 

The  LoBD  Chancellor  said,  that  he  thought  the  rules  of  noticb  for  dete^- 
mining  compositions  for  tithes  were  exac^y  the  same  as  those  between  land- 
lord and  tenant  iBrom  year  to  year:  that  he  always  understood  the  reason,  why 
a  defendffiit  who  set  ij^  an  adverse  claim  shoidd  not  be  afio#ed  tb  object  for 
want  of  notice,  to  be,  dmt  it  was  inconsistent  ^r  him  to  say  ht-tbe  same  breathy 
that  he  does  and  that  he  doe^  not  hold  from  year  to  year;  for  the  necc^ty  of 
notice  arises  f^m  that  particular  speHss  of  tenancy,  whidi  he  t3iidhi|ns  'by 
his  other  defence:  and  this  principle  w&uld  equMly  apply  to  life  diae  of  ^  t^^^ 
position  from  year  to  year;  for  the  eomposkionwidi  the  oechpier-  fi^  A&  kittle 
thing  as  a  lease  to  a  stranger ;  but  that  he  eeuld  not  ^tfnguii^  0b,  mi&\fSle 
ease  of  HennU  t.  Adems,  i^ich  seemed  to  bafe  decided  thepoinl?^  oflijfHMB. 

The  next  point  was>  wfae^er  (his  modus  fi)r  coili-lands  ebi^df'iJiSdii^'Wme 
lands  newly  inclosed.  And  "^or  the  plaintifFit  was  ai<gi3M*,  A^  dblftfmS^ 
rial  payment  could  never  cover  tlie  tithes  of  lands  which  fbr  ^'  fii^t  j^#e 
produced  com  within  these  fifteen  years;  and  Mtmcmier''^^  l!^jon;*9 Nf^. 
1875  (1),  was  citsed  as  an  attthmrity  fbr  this.  *    •''   '•*" 

Qn  the  other  side  it  was  said,  that  the  original  agreMimt,  which  1^'  tf  Ife 
presumed  as  the  foundation  of  the  customary 'payment,  rntist  ^t&en^  in- 
clude all  oora-land  which  should  exist  widim-Hhe  parMi r  ihat  SlS^ki^l% 
Terry,  1  Ves.  115  (je),  was  in  point  to  this?  ihat  the  distitictidlk  w^'  b^M^ 
a  parodiial  fMdns  and  a  farm-tmHfu<  r  a  lpai«)dlial  tfi&dus  waa  stfg^jAW^  ih  ex- 
tend to  all  tithes  of  that  particfdar  species,  which  shotdd  aHsl!  wMin'^tf  m- 
trict;  whereas  a  IhgfA-^modHs  depended  vtpati  mtfte  pairtl^ter  <fflN*ttA><Miri<JS| 
and  was  more  atiiedy  eoMiMd  .^  that  in  illiviMMvr  v.  ffM^h'^^df^lPklkt^- 

(\)Ante,f.l9t  '       (iUnte.  f.lW.  "^"^^J^**^' 


and  oo  the  iiSBD  Chaxciuos  Indined  u  tiaoX- 

His  Lordship  htrii^^Ten  Ilk  0|iiqioii\^a  the  several  points  as  aliove- 
naUiooed,  the  cauw  M0od  sv»i  .bf.foiuwt  for  ft  &w  d^s,  tl^t  tiff  Jf^iff^s 
■light  coMidm  of  the -daerwIolM  mwie.  -In  tfaemevi  tiae  thej.  e»0W  ia  fn 
ureement,  Aat  Ae  dvfimdmfli  ahould  vuve  thq  modatet  for  ^e  fembs  and 
t£e  com-Ianda,  wd  the  pbintiffahould  accept  the  qtber«4<jHfe«  iiisiHed,oa  tiy 


E.27Geo.a.  1787.  S«cp.  , 

VTWE  kMMAftbeiBfvoprltterMtoir  of  SLBotolidiwilhaat  Aldmigftte,  jn     Stmlle,  dut 
-■■     the  diaceu  of  LoDdon.  cUiwad  of  the  defccuUnU  !8f«  S***  in.the  poui^  ''^^  ^Tfc, 
rent,  pursuanl  (o  the  atatiite  3?  ^an.  8,  &  12,  aftd  tha  <iwiee,  in  li«u,(jf  tilb«s  athenTun- 
of  th«ir  dwallii^-lKMiHa,  Sec.  la  Little  Btitwn,  ^aibiun,  wnd  AUetagi^  don,  under  tut. 
Stmt,  &c.  M  in  the  Mtd  bill  was  mentioiied.  ■       .        37  Hen.  S,  that 

The  defiendantB  said,  that  the  dean  aad  chapter  af  .WattmiDster  were  the  J^^^"^'^^ 
owners  of  the  ifiheritance  of  the  impropriate  rectory  a&Teuid;  that  the  plun-  7re  demm^nded" 
tiff  was  their  leasee;  thatihe  S7.Hen.,S,.c.  13,  had  paased,  butthaLthaplaifl-  mnds  on  the  ' 
tiffwaa  not  entirled  to  the  tilfaes  by  virtue  of  the  said  act  and  de£iecs;b^u4e  na  of  old 
it  appeared  by  ao  ancient  record  in  1620,  that  a  conunission  bad  issued  lo  in*  ^"""^  vMcli 
quire  after  esacted  fees  and  innovated  offices;  that  on  the  6th  of  July,  16Xa,  {i^^^'"'' 
an  utqmsitjon  was  taken  at  Trinity  HaD.  in  Alderigate  Street ;  that  the  foes.or      The  clmnu  in 
duties  mentioned  in  tha  said  inquisition,  and  no  more,  bad  been  and  wei^  aut  S7  Hen.  8, 
taken,  for  the  matters  and  things  therein  expressed  before  1617;  that  sinae  in exempdaa of 
thattime,  via.in  I620aBdski«e,  great  fees  and  duties  had  been  wacted  aad  ^^^^^' 
taken;  that  the  impropriator  did  not  derive  his  tide  to  the  titlies  jn  the  said  uoq  ;„  Qivour 
parish,  from  the  said  statute  of  the  37  Hen,  8,  or  the  decree  therein  mentioned,  of  the  build- 
but  ihqt  the  same  was  founded  upoa  custom  and  |»««cription  only;  thattbei»-  iagi  onif ,  and 
fore  he  could  not  vary  the  ymntnm  of  money  nhk^  bad  been  paid  io  hioo  j^dthe'priri-^' 
irom  the  several  ancient  hmisea,  according  to  the  iinprovemeat  of  rents,.or  Uge  do«a  not 
upon  theu  being  rebuilt,  bw  could  he  hare  any  skimwha^oevcr  locecai^ve  tb^  extend  to  the 
titbei  of  hoosea  erected  on  naata^giwuda;  that  there  aeser  was  any  aeUlAfl  buildingi  when 
rate  of  payment  of  tithes  ifi  the  said  pariah  according  to  theaaid  act-andde-  '"^tuVment 
«ree,  but  that  aome  houses  paid  4f.  some  6*.  some  6s,  8d.  and  some  Mgheci  f^^  ^^^  yg^„ 
that  the  said  dean  and  ch^Ker  ware  so  satisfied,  that  they  had  oo  nght  to.thf  ii  not  ■  nutam- 
tithes  of  the  said  parish  under  tha  said  statute  and  decree,  tliat  they  .did  oot  *rt  payment 
laiae  their  fines  on  thair  lessee  on  reoewing  his  leaae,.  which  they  would  have  ""^"^'''g*  J^J" 
dene.v<g^  COnsidera%  if  ti>a  titbaa  of  tha  sud  parish  «ould  have  been  oollctted  g„,y  '^J^ 
accorditig  to  the  rates  t§e^ki  in  the  ^aid  decree:  they  admitted,  .that,  tha;  which  liieiitiana 
.were  oc^piers  o£  the  ««va^  dweUing  bouMS,  as-  stated  in  tbeii;  .answer,  *t  e'sht  yean  be- 
auch  aents,  but  insiatad,  |^  thaplauuiffwaa  not  antitlad  to  hftve  tilhrs  for  ^^',7^'' 
dtsm,  after  the  rate  of  S*.  9d.  in  the  p«wd ;  but  tfa^t  they  bad  severally,  paid  ^QTeruon  of 
jeaily  the  aeyeiial  ft)ia)B,  as  in  their  answers  are  aet  forth  for  thewme.  bouieiioto 

The pbintiC replied;  ihed^eadaoUrejoined;  and wHiKMes q«Ke axwnioed  ilu^i.&c. 
pa  both  aides;  and  uppa  baarif^  «ouiwal  foFi^  parties;  and  rw^ng  the  in* 
denture  of  )ea«e  from  tha  dean  anddiapter  of  WestninBler.-to  the  plaii^iffof 
the  unprmiriate  cauory  or  pansof^  .of  Saint  Botolph  witbwt  Alder^^atti, 
datad  the  9th.of  Uwfslk.  17M;  the  proofs  tsj^ea  in  ate  caus«  .on.  hath  sides; 
and  on  i^»fe  of  tl^  fwttafi  tli«  court.  oEdwfd  die  defeudsats  (o  account  foe 
d>Q  tithe*  of  Their  saieral  dwyUing'tiowee^  «nd  jtresiises  laM.in.tl^^Meiipar 
tiODa,  in  the  jJeadinp  of  thia  cause,  aAer  the  seveiai  rates  mentioned  in  tbeir 
■nawcra,  dunng  (ha  tima  deqwoded  by  the  bill,  and  to  pay  the  plaintiff  the 
m/coa,  frith  his  costs.  The 


! 


H£RON. 


1360  TITRSOfiAES. 

1 787.  The  aejmtT-^i^imml^lliicartiiiad?  'Ui  nal^x^niai^  ^Uatjtch  vtfolalf ,<, 1 787, 

BRAM8TON     ^^  qj^  ^\^q  ljl^],  of  Jd^y  tlik  svp^'^af  odi^lih«8d/  i^th «v^^ 

Eyek,  Chief  BMA9-.Hopi^^»;Bk]on{)iFBttitv«fBbuto    'X^ilspi^iBaiiiiik 

Sir  Henry  GwiUw>  #lesa^^(^  Tjf^f  C^  )feff^»tf  »)WlJ?%fV  "OiM^ft  T^ffr^ft^a 
one  of  the  defend&nts  (Heron)  iii^iste<],  that  that  &  less  rate  had  D£en  paid,  ior  an  exenm> 
he  Was  not  -Uabtii  fa7'pajr  St1i6tf/tekti3e  tKe'^'^-'t^n^'Woclll  tt<rt  A).-  iTiat  alT  ho^'Wre 
plaintiiF's  titltf  tltdMi^ri%i^txP4ia^Pitkii  l«dt':oiMflMM)r'JM«tf^VKl6litt1Mtt>«li«  IM»t  ikkaf  €he 
on  the  decree,  and.ledannfaht  odcivifA)-^^  j:  tfailPt iweiwwplidfa totf lijiiwijbi i ji aVaJ ■  i^nw in 

the  lite  of  old  houses  whicp^Deyeif  dm  pay  [  did  not  extend  wh^r^  tna  buildin£t  were  al- 
tithes.  Fleet,  another  defendant,  ^arerieaW'-.tfifed'.'/  tfidt  Und^oofl^j  cUflUte'^sii  hoc 
the  latter  exeibptiOii;<aiM  VDAei^r^tt'OilM  J'^kuAUJotiQfmit  iAyiailtii'bliMlt'iktff  imvrelre 
defendant,  ielicd  on,aik)gdeiit)^l<fak^fi-yr^()\(^GdEks»  «ni  itHktraglitdtQimitt^stt  mvmkmte 
forhia  housep;  t»uat,i^,a»ftl«tf..fl<  fitfit«^^^if(*/«f^^»n¥T!PayWR<i:^'hH^  1^  mpai^l^of 
houses;,  and  aljl.  the.Qtl^er  4^kni'Bi^^^  stated  .  th^  acL  Tbat  ttere  pm?t,be  a  i^cree  tbeie- 
severd^andent,  payment;  ^^W6S&h  "AeV  'i*-^''^'tej'e\rf^inst'HeSn;  W^l^^  'As  to 

sp^ctively  offMk;  byi£k\t^^^iniiiiy^^^iake.i^i^fV%AeThMd)M 

The  pUintiffiitMitiin<i)lito*ba»f  p%|ingi()ia  yiaait^hill  tfai!odtakliete(intt^lt^aM;DW■lisc 
sdme  instances  to  take  the  aoiBartitod^yaoiiie  be  against  them  f»^,ti|^.fBffyt^ip|i^i|  ^,fk8 
of  the  defendants,  but  varying  the  sums  with  ^  jplahU^f  with  costs. 

respect  to  other  defendants;  and  as  to  all  Itlie  '~  On  an  examinatioii  of  tihe  decree-book^  the 
otheV  defendants,  he  pray^#i^f^7eeH^<(|btd-  j;  ^fif^(^  ^eftf^  to  have  been  macotdiDg  to  the 
ing  to  the  statute  and  i|*ireQ^  ,T^  I^5l4/^*f,.  « F*V^^^ P  Vf  ood# ^d  not  aeoocding  to  tlw  elate- 
Baron  held,  that  Heroh^s  defence,' tttougfal  be  V.  inent  m  Sir  H.'GwLfllih's  collection,  the  de- 
proved  Qoiv^payiaent  .«f«rt||hM,.f#^  |M|V!4r^To  .<^^ 4i>^ti»g  ihAmooiiqt  (^fitTtdht.m^k  fkii- 
of  thirty,  yvsm^  .^^^f,  f^,  ^i  ^^'.^^i  ^'  ,.•  ^^9^^.  f^  .^f'!''  atifofirf*  ....     ? 


•  ♦  •  1 
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E.aeG6o.&   178&  Scacc* 

1 788.       Earl  of  Coventry ^  John  Cooper.  Edward  Bearcroft^  WiUiam  Barnes^ 

~  '  '  and  William  HatWardj  v.  Willtnm  Butdem^  Clerk,  Henry  Cecily 

Emma  hh  wife,  Thomas  Phttno^  eiud  Richard  Bkhop'of  Wcr^ 

cester.  [Chief  Baron  IH^xe's  Tj/lSS.}  4  Wood's  Deer.  348.  ii^ApsU 

567.  Gwa.1590,  . ;         ;     .  , 

It  seems  (hat  fllHIS  was  a  bUl  by  liOlrd  Coventry  &hd' ^eardroft,  as  owners,  and  by  the 
Hsh^l^Sif '  ^^^^'^  plaintiffs,  as  occupiers'of  Certain  laridir  fo  the  parish  of  Habfbnry  in 

cannot  bTsup-    *^®  county  of  Worcester,  against  (Jie  redtor,  the  jiktrons  of  ^Tie'  Bvlng,  and  ^he 
ported  where      ordinary,  to  establish  several  tridduses^  'fh^  billtnerdv^ated  a  trader  Of  ^he 
there  has  been    moduses,  and  a  refusal  by  the  rector  tb  accejJt  thetn.  The  rector  by Tii^  answer 
"^'f*  Tr  *°     denied  the  trioduses;  acknotrfedged  his  refosal  to  accept  ihemi'  dented  thAt  he 
ment*l^f  tiUitt^    had  threatened  to  institnle  a  suh  to  enf6Tce  the  Jiayinenf  of  tithe*  ^n  MWli'trat 
inkind.    The     adm^tte^  that  he  Jntefa4^  fo  file"  ^  biff  ffe 'tfiat  purposc?.''  '     .    'tr.o.ui. 
only  bill  which        Upon' the  Opening,  a  donbt  arose,  wh^er,  wbdre  there  had  bsefed  lib  ttti^pt 
the  occupier  c«i  ^^  compel  the  paymehtbftSlhefem"kfhd,  ibW  tb^^stAbKiH^oefBrf^V^Wfldlic. 
r^«fi?.abiif      ^n  '*e  part  of  the  plaintiffs' it  wak  Vgaed;  ^flffefJiHi^^fe'tfm^ 
to  perpetuate      that  it  was  to  guie't  ^os^e^ibh  and  '^at^blfsh'Hght^t'liiat  iUbti^Hij^lfflefm 
testimony.         ment  was  acdi^esced  ipi  it  Wis  riot  likely  fhAta^ttftttfftW'fi  in- 

Q^-y^^^^^  stituted,  yet  tliere  were  iftstarices  ht'\A\i^V^^^''^^'^tf^^^^  m 

Soug&pa-    ^^«-V.  Bishop  of  Exeter,^2i  *idy,  Un,  tHefe-wifey'adtffe-ffl^«fe»lBh 
tron,  should  not  moduses,  though  the  allegation  in  the  bl|  Was  fefrttSy'^V^^ 
be  a  party  to  a    The  prayer  of  the  bill  ih  that  case  was,  Yo  '^anrfttfrahtSflitf/iWtti^bB,  *feld  e«- 
biU  to  establish    tablish  moduses;  the  rector  denied  the  mdduid^,'^it\mi'Bm%'SiilJif       for 

an  account  of  tithes ;  the  court  ofibted'Mm  an  Uidt  W^'tjie  MJcttsriT  which 
he  refusing,  die  moduses  were  estabittfhedr  th'ai^efe  'beifis  a^'S^drei^'ltir  Uiat 


*"'^*"^'  an  account  of  tithes 


case  on  both  bills,  the  original*  bdl  nfusi  bive'cihrried  ^iiyWn^Jff ;"">  iXMt  a 
cross-bill  may  be  supported'  by  the  equity  itf  ih^  drig!iW''l>flf,''*%i#^ 

versd:  that  in  Wollacomhb  y.htdy^  SOtb  J(int,lTflC^Wi^*'^'*'''**;''^5 
imues  were  directed,  which  wi^e  afterwardi^  titketf 'j^  ifdWft'^/^lififf  the 
moduses  were  established:  so  Qffey  v.  Fanshaw^  29th  No^^fefnWt^'itlSLand 
^wdt'rton  V.  i)fli>ie4,  at  the  Rolls.  '    '      .m,  ...?,. '.«rr 

On 


flormatit  daiiR,  or  ^  Utigate  it:  that  »  to  tbe  tender,  the  court  would  not 
iforce  tbfl  defendfuit  to  acc^t  ^e  money:  that  there  was  nothing  in  this  case 
.«a  debihf  juttitiwi  bud  the  emaioMion  af  wiUiMsBa :  tfaata<ftbill  qma  timet, 
aeveMfi«bea*fekoFanm  wm  aM  a  grdnnil  to  sapport  it. 

By  consent,  the  b9l  wai  sniendefl,  mi  made  s  bin  tnerety  to  perpetuate  the 
testimony  of  tbe  witilesstta  U>  prov^  the  several  taaduies. 

When  thi»  cause  first  osnie-oa,  the  ^tdiatxy  was  not  a  party  to  the  suit; 
Had  it  was  Mid,  tbak.  in.  Cair  v,  fltmtani  it  had  been  holden,  that  tbe  ordinary 
wu  a  Doceanry  party,  Dnt  Ae  court  said,  that  that  case  was  not  to  be  so 
txben:  they  stated  how  Carri,  Seaton  ^tood;  aa^  Uiat  they  did  not  mean  to 
he  now  UDoecslood.  to  tay  tliat  h«  was  «  Accesaary  party.  However,  it  was 
lbon^>t  pcudeni  ta  Make  Aa  ordinary  a  party;  and  fat  that  purpose  the  pre- 
aenlt  MB  wu  at&ended. 


M,S8  6efh8.   178a   Scaoci 
Bvraeia  V.  Burbagt.  [MS.]  Gwil.  1321. 
fTwMlraldih  (Mb  cBMt^tlMCSideaoftitle  to  tithes,  subnga  grant  firoro  King  ^^^^^^ 
*  Hen.  8,  and  Aat  by  divers  mesne  conveyances  and  assuranceB  in  the  law  p^'froralfli 
they  became  vested  in  Uie  defendant,  waa  a  good  plea,  and  that  the  several  Hen.  S.andth 
oonveyances  need  not  be  stated.  by  <ii*«i  men 

conveyuicmii 
■MMMuxi  in  the  Imw  they  kMHor  Tested  In  the  ^Andsot,  wit  btUioffldMI  wKhouE  Kttlag  out  ihs  coarayann 


H.eOOeo.S.   1790.   Scacc.  }J^ 

Crofi  V.  Ajfer  md  Bayitg.  [4  Wood's  Deer.  361.]  Gwil.  1325. 

'pHE  rector  of  Rowley,  in  the  county  of  York,  claimed  the  great  and  small  ^^^^^' 

'-    tithea  of  the  parish,  and  paiticnlatlT  of  the  townslup  of  Rishy,  in  kind,   ^y^i^^  ^. 

The  defendants  admitted,  that  the  plaintiff  was  rectot  of  the  parish,  and  »er»i  distinM 

entitled  to  all  the  tithes  thereof,  except  with  respect  to  the  lands  and  tene-  ipeciea  aC\»aA 

nients  in  the  township  of  Risby;  and  stated,  that  the  said  township  contained  ™!'™^»'^' 

.about  nine  hundted  and  thirty  acres  of  inclosed  land;    that  certain  parts  Sf.Un^yl^. 

,  tlicreof  weie  demesne  lands,  called^  the  denuesne  lands  of  the  manor  of  Risby,  iaii,ed  in  tbe 
pyalaining  one  hundred  and  fifty-six  acres;  that  other  parts  tliereof  were  Bniwer,  ortbi 

..apci^t  inclosures,  containing  &tur  hundred  and  thirty-two  acres;  that  the  re-  courtcannoid 
mainder  thereof  contained  three  hundred  and  forty-two  acres;  and  they  in-  ""' 

^B^sted  on  a  cuatam  for  the  oWners  or  occupiers  of  lands  in  the  township  to  pay, 
,qt  ^^icnaalnm  yearly,  to  the  rector,  in  lieu  of  all  manner  of  tithes,  as  well 
srea^  tU  nnalli  oSerings,  ^ynaents,  dues,  and  duties  whatsoever,  that  is  to  say, 
Sw  An4  in  lieu  of  the  aemcsne  lands  in  the  lordship  of  Risby,  the  annual  sum 
iPf.a/.^  for  the  ancient  indosures  of  Risby,  tbe  annual  sum  of  II.  10«;  and  for 

,,aUt^  lands  in  Risby  accustomed  to  pay  tithes  in  kind,  the  annual  sum  of  IS/, 
ai^pnntfng  together  to  the  annual  payment  of  IGl.  IQt.  afler  allowing  land- 
,tWU^Bmoiintiog.B(>wet|ma8  to  t^esumof  1/.  and  sometimes  to  \l..4,'- 

. .    The  defendant  Ayer  said,  that  she  occupied  an  ancient  farm  called  Town 

,  End  Farm,  consistiiig.of  a  messuage  and  two  hundred  and  seventy-nine  acres 

.ofland,in  the  township  ofRisby,  being  part  of  the  demesne  lands,  the  ancient 
iucloBures  pnd  the  other  laoda,  asa&reaaid;  that  such  payments  having  of 

.  late,  years  been  made  at  one  and  the  same  time,  and  a  receipt  having  been 

£'v<v^. for, each  year's  payments,  it  was  ^ifRcult  to  distinguish' the  demesne 
pds  and  the.  ancient  indoBuies  from  the  rast  of  such  lands;  but  that  seventy 
acres  so  occupied  by  her  were  demesne  lands,  and  (mic  hundred  and  ten  acres 
ancient  jnclosures. 

The  defendant,  Bayley,  put  in  the  like  answer  as  to  his  farm,  called  Bayley's 

\s'l  Farm;  ^ 


is«t  Tiim/o»fii&i» 


Fann,  cojitittins  «f  ^om  li«ft4iv4rlnA  fiy9lMrM»  mod  imiitBd  taimiVtmadi 

The  pbimtiff  xeplibdf  ttw.  d0fmi4aot9  li^^xQ^;  n»i  mmbmt$  ^9a»taf^ 
tnitieioBLteth  bitorand^jufitmihevriiig  eonmdlQa  ;bothi0id«i{  atidiefti&%' 
the  folkming  evideodle  fe  the4e&Q4aiilii  Tjn,  ^dveral.depoqitioim^  'aveoeipb*' 
book  for/ the ifnetf^^A  pf  Ridiyk  conoDiQOcuig  A^  4th. of  hnrmitf^  Ull^t  tpi: 
endk^Ae^iJ^iibQfiikfink'llM;  tk^.mitmtQAt  aceeiiQtoof thiefnoiyfif 8mtr 
Jofai^  ofJfilvsi^lev}*! mSe^iwrhy^  fiKHAilhg  Augnentsition  OffioefttiWottiMieUr^ 
aDd'iice<]iftigj:dieJf<iUe^1vipg  >y>^^^         li^balf  of  tbeplaiii|ifl&  viz*  isovcferaljde- 

1786'^)iheigi!eeUi}U/x)£7WaUQf.Cr|r^yi  bmAefote  Afco^bidbofiQCYcitK  dated 
about<.l^|^MMift>eta$U( Itfft »nd  )73>7 s  ^tojoffl^eo^pgr pf  ibe bil> J08m»*4c» 

the  ^n4?PIN>;4uf  jiH»rfto<^fcfoy.[^fl  jvWfttperiih  ^yf  .R<^ 
erigipdvjttiieirtQfeotoi  t^{  ihenfeo^fl^.T^teA  t  of  .the:  eiiteiesi  Ja&dtt^<  ^d  tidi^ 
wi(Ui^lh0tlf0tv!^i{^0f  Jfif^  oCtheip^ish  «f  lUflfW  hegiuhMg 

i2i:^|iriljIirC9,imd.<»di»g  ii^jAprfl.  1 77ie ;  a  recgipi  ef  Xlkoliiae  Wdnfidd  wid 
R9bti%,  Stf ^jtoftri  4fff' JMali  {iAeflb  da^  Oie  14^  of  September^  1777;  ^1» 
pa(ur:ybootrib6f  Aeiv^bofo  $aridbu/of  Bowky»  coiHaining  the  originatttMBiPtMBatSy 
bffiittiig(aF73f)aiiA;eodili0J'769;  a^s  ei^lnUst  fipon^  tbereguitiT'-^book  foe  feba 
|«rbb>i»f  Rovia^ii0fii^;K#spe«|9hra  b^rialarfioift  t;]be.l{d)  of  May*  1704^  to^tha 
^Ife4)f  fi^Wiatfeiliti Jil^,;  mA «o fuU deba^9^ fndhearm the ^eeply ;  die ^eewi 
<  Ofd^rad  rthe  dtpHjl^irf ns^wbiranaer.  t«^  tabe  ai>  aecount  of  what  waa  doe  far  dm 
«a)niRti;^ttehi^l<flW4ttexB4^^  byjUiebillj  with  i!oet8»but  without*  prejtuUee 

tQtapyiiitiHls  f[s)fl^ii|.>r«apact  of  the  fHodu9cs  defectitelyflet  forth  m  dbe^EtasriierA 
Hi  J^iUii  Xheyiw^pa  hAA  too  generaliy,  and  not  confined  to  any  particular  laalib 

/.yho/defetidartt  in  thiacaae  not  having  by  their  anawest  aaccrtaoKd  oa 
Stft^d  witbipf^iaion  the  three  difierent  species  of  land*  the.coiirt^  hridf  thai 
i^l^ifKiidd  AOt- be  dkeoted  QQ  any  of  the  mocltcM^v 

v,^^,         !  '  '  ^      •      '  ''         H.  31  Geo.  3.  1791.  Steacc. 
*^^*-        ^  JVhAi^^XeAaviV.  [Lord  Chief  Baron  Eyre^sMSS.}  4Wood's 
;;''  ;  Decr,372.  Gwil.lSSe. 


Luid,  if  not  na-  X  tORD  .C.  B,  EYBE^^^This  bill  waa  filed  by  the  impropriator  of  die  rectovy 

tS^n  ite"SSltj  ^'  ^^  ^  ^^'^^  ^^  Caarmardicn  for  tithes  of  com  on  two  aevea.    The  de« 

fit  Ibr  tillage,  Ul  faiteiWHij.  uhdiev.  lhe<  5th  section  of  the  2  &  S  E.  1^  c.  Id,  which  is  thnar 

not  within  the    VfProvided  alnaya,;and.he  kenacted  by  the  authority  aforesaid,  that  all'aiich 

protecdonof  the  banren'^behthlDDJilastegtQund^ other  tW  such  .as  be  diseharged  from  tbepay- 

£dw%^  not     tm(t<ofitidriMiiy  stotpfpaslisment,  which  before  this  time  have  kid  banreo 

wi^ttanding      sbdlpaid'  ioidtheijbyi  reas6n)oC  the  same  barrenness^  and  now  be  or  berdafier 

great  expense     sha)lilwfNB{innlddIaaMl9Qhtoevtid  into  Arable  groimd  or  mesdov^  shalli'firoiit 

may  be  neces-    h^lWiafotUb  aftisr/ the:  jebd.  .add  term  /of  j^oven  yeaia  sieBt  aihsr  sudi  improne^ 

dndnf'  ^i^        ™^°^     ^^  ended'and  determined,  pay  tithe  for  the  com  and  hay^iywiaf  too 

dotingfandma-  ^benq^net^f  iaByrthibgin&}e.^     TUs  sixth 'SodsoBlBiaviBg^aoikie  rdasias  tdMhe 

nming'of  it        fifih^ I^i^Ilnstete  ifaat  sdstf :  ^  Pfosidsd  always,  and  be  k  ananCed)bycibedbi«» 

thDnufcy-sfoteaaid^that  if  any  aach  hart)eii»ifaaie^  otheath^rouad^^hallbb^ia 

lUa  tbie  faeta.ehai^d  with  ther payment; of  any  tithes, land  tfaat>  tikBvsaiiejHi 

l^ereaitef  smpSolrad  orjcfknrerted  into  arable  .land  or  meadoi#;<  thai  AnkUia 

€(w»to..Oiriioimci^  thereof  shall*  dttrin|^  seven  years  neaoT  faOorwing.fhmijaBBl 

i^bev  thctaaBse  inqpooi^ment,  pay  such  fcmd  of  tiihesas  area  paid  ^Pitbefbaifaa 

b^foxiSjtfat  saidittprovemeDt.  .      /    i  v-.t  otii  ul 

r.Ihelandy'thetbhe  of  which  is  denaanded«  is  part  ofatcomnkNaapyopfii^ao 

ibcittean^if  GasHBastili^  bebi^f  to  the  burgesses,  foibuci^Jjiifag  apan  and 

depaatiwedby.fis*df»faiidgeeBe»>.'vdiieh  iirihe  jTear  H^^^waailidbaad  juid  «mp 

i«nbdriAtait>llailv>i  Cbieitedraf  *k1waa<WBt^arid  thdneiwii  aieopflpdenMd  caU 

peasarfinoavrdi  i  jA  dramio^  tjvi wdl  ?a»im:>iBclaBiBf^q  ^itaniir  pamtyfajwadliia 

yh0^mimh7^tiH&MtB,WEAw^^  sngr  asikuii^BrtidBokl,  OmmimfmM 

fori(t6arpbinti£rsay,  a  fine,  strong,  luxuriant  crop ;  and  it  is  not  denied  on  the 

r.r\   ^^  ^^»»     <:*  '-l  t   4nK  :n  other 


i 


i 


m  othtt  ditfidpt  to^MOp  to*  vitonUe/  '^  AiPA^  niiHUMki^i^'th*  iBitfi  ^Mr  it  iim 

limed  and  sowed  with  wheat,  aod  produced  a  reasonably  goc^  crop.  ^Ai^lv 
»  A^qutfbtrf , «oiiditioki,  '9mA  vUua,  ot tH^'gi^AaA  bsibre^i^TlnclbaUM^thdivit*     ^ 

ait  Qfttsaa  oa  the  part  of'th6'pltHiiti<Pdtt4  (hc^^eoh  Hvf^jwiraiof.cb^^deAlfidant  Mfer  v^ 

»  8o<e8seMially,  that  it  wduld  Imi  difficuft >«^  eWoladt 'frwA  tlm^MHeMfiit'^^faitt 

ii  Mpecting'  th^ia  particulata  upon  llMtolf  «lf»*«6ui!t<c^d<^atyip^«lKi^  wa^tfat^ 

i  it  90t  neoeiBavy  to  the  ^aoiskm  of  4he  qwteiiite,r  ihat  il«t>  o^nlitiofar  ^u^^V  ^^id 

m  value  «f  the  ground,  shouM  be  l«iof(f  dt^fitf^  kisoim/Ur«r]|^4^«|itI|itap  of 

it  contradictory  evidoMO  with  ^lAioh  tMs^iaaiMe  hai4>#0n'io«ySadilittil9#  ct  of 

it  Am(  case ;  and  the  ineiits  of  the  eaiise  will  ^li  lM>  redttttid't^ilhii^ahoia 'quea* 

k  iion !  Whetfier  land  eapaMe  »f prodiirfng^ acibp- og<^6rA  without «ttfditdirtflry 

M  ex^nao  in  tillage^  it  protieetedby  theatatatte  of  i  &>9  Si  €(it"'AfiMlmv^'riia8t'aay, 

•1  as  dBfy  Load>  Hardwicke  said  ihthectL9eofiBt6&hmH^.'t^ei^if'(^l)i-^^ 

p  be  goided  by  tba  detertifiaatioiM'mM^  on  irii€^-&ot»^dM^H!i|ch^lka 

J  abte  ta  boidtOokaV  aottitnent,  nt«tr6d^ ivteiM^tbi^  raia'ilaiAt»iiianrfeia,  if 

k  land  ia  in  ita'own'natui<eiM>  bah-^  tea^dot'tb'isie^gvo^^f<^f|igitoAf^^ 

^1  h  ia  improved,  it  ahaD  not  pay  tiibe ;  but,  iPIH'its'bWfi^HatUm  if  fs^tiiW'til- 

ii  }nge,  but,  by  reason  of  wood  or  othel*  a(x^»ital''dttcilinJl^t4iMi^      v^aa-not 

f  tamed  into  tillage  before,  upon  the  takiivg  awayiif  ri}«i^aoetdantai(<cireuni<- 

II  atanee  it  shall  pay  tithe  presently  on  being  turned'^  tMage^  *  lioad^Haid- 

n  wicke  in  that  cate  supposes,  that  die  question  irhathel: 'land^'-in  ^itaown 

0  nature  so  barren,  as  not  to  be  proper  4or  agviculeare,  itoalc^  ijc^wbj  Aetata 
,1  mined  by  die  answer  to  another  quesdon,  what  was  nie00sat?yto  tfaa^ifirtt 
jy  crop  ?  Mr.  SoUcitor-General  in  his  argument  expressed  a  dottbt  ficotn'iii^ionce 
^  Lord  Hardwicke  collected  his  doctrine.  If  «iklp<^  naM^iUiHiii  bo  die  true 
^  definition  of  barren  in  this  statute,  Lord  Hardwieke^  doctrine^  ia  ibunded'on 
^  the  very  nature  of  the  thing.  If  land  will  bear  a  crop  of  com  without  ex-^ 
^^                pense  in  tiUage,  it  must  be  decisive,  that  thia  land  is  not  iucijfffe  nMkd  steritis. 

Inclosure  is  essendal  in  some  situations  to  the  enjoyment  in  Boveralty^  without 
being  essential  to  the  fertility.  Draining  may  be  a  great  iMprovomeot,  may 
'  render  land  more  productive,  which  wotjJid  be  productive  without  it.  It  is  not 
therefore  because  a  great  expense  is  inpurred  by  infV>sing  and  draining  land 
without  mo^e,  that  auch  land  shall  be  protected  by  the  statute*  If  a  piece  of 
this  land  had  been  staked  out  and  inclosed  with  a  tc^orary  lence*  of  roS  hur- 
dles, we  see  no  reason  to  believe  that  it  would  not  have  produced  corn,  if 
plonghed  and  sowed ;  or  hay,  if  the  grass  had  been'Wt  m^o«lr  oh'it^  ^H^ 
f  indosure  therefore  wasi>ut  a  mere  change  of  this  modeof  ocaopit£on'<;  *  Ifhffe 

statute  had  provided,  that  in  all  cases  laoMi  converted  inta^  arable  gnnuidfof  >. 
meadbw,  shall  he  disdiaVged  of  the  tithe  of  eomior  hay 'growing  imveiaal6)t 
seven  years,  thia  land  mi^t  have  been  discharged  i  bvty  when  land  -df  iwtaid 
tain;  description  only  is  to  be  diaehai^ed)  we  ase'te  inquire  wKetUeridfeland 
^  sought  to  be  discharged  is  of  thatdesoripUon;  and.  aai  to 'this 'land  #hiab  ia 

^  the  subject  of  this  bill,  it  is  so  ^adsfactorily  proved  hy  LordI UHrdfsicke^s  ted* 

^  tenon  not  to  beof  this  desoiipdon^  that  we&are  bbhged  to  daythat  this<knd  is 

^  notsaotcoliadby  thestatotei-    ^  *  t/i-"  '-  1.  ni  !.   ^>-  y  •  '  i- 

f  1.1  lie  aatttie  of  Mm  caae  does  not*  require  that  we  should  enter  intoa^nio 

>  aubsoonaidenidQn  of  the  .authointiea  in  the  bdoks  6idm  the  ceaerx>PtStobhvell 

*  Tiv  Tdrttjf  ai|)iaaads  1^<  the  fiost  jdetern^inatioii  duit  v\raa  made  u|M>n-  diii  statute. 

^  BntliiPDaM  ohsBrteithat  with Tegard>toliwo  ipoue  modeira caste,! dtat  o£ Byron 

^  V J£iiaA  (£)  in  did  eourti  of •. Ghanaery,  titidiich .  was  determkitd  by  •  qme,  sitting 

1  fisr.the'GhanoettM^  and  c the  ease  «ff  tlie  Balbeck  incloaure  in  Northumberland, 
^  whiflh'  vhaa  in  llaei  eom'ty>we.  do  not  mean  to.  question  either  ■  pf  tboae  -decisions. 

In  the  first  case  there  was  a  large  bank  to  be  thronm  down  beibre'tbe  ptough 
boiijdi  go  (dipoar  it:3  in:thei  latter  oase^  firom-  the  exposed  aitiiation  of  the  ground, 
Dot^coa^'cqadd  grow  diere  whhout^ratiacmBingtiie'  eKpsnae  of  atone  walls  to 
paotebt  k  foeakthorspvefity  of  the^ddniate.  Theae  ijrere  expenses  necessary  to 
d»  fittdti3iap';<  dia  ground  conld  not  have  been  liiade  tdT^rodnee  the  first  crop 
«ilHMit^h^ni4(rtfaBie  facpenaai  wareiaaone  essendal^tDtgiina  ftrtitty  to  the  soil 
dui^anMunrk  ^:iJbwSB !mad»;dMt  yuL  do  not'iheai]^ to  cOn^de- ourselves  from 
^'f?  no  ho  r»Ah  ^nr  ?f  ••  f   .-     -i-    v^,"r-"   . :    ;  .    '  *  construing, 

(1)  JnUy  p,  1X9.  (3)  i/»^<!,  p.  1337. 


*SM  TITHE  OAl^BS. 

oonstruiDg  this  statute  TeiylibisiMly^iii 'cMfiMr'tteeif'thae  'ii^^  ttrM  as  far  as 
we  can  do  it  coiuiisten^  (I  Will  ^rtdtniy^'^f^  OA  thyd^wUimti^iiil^ijfcmttie 
statute^  but)  with  the  principle  upon  wjiich  those  detenninatipns  w^Pe^ffitiiuleS 
As  to  one  of  thb^  d^tbrbHbiaibfis'fi^  pliiM^^tiliir/M  l^^  6^s^  or<teii$  hewly  ' 
gained  from  the  sea,  if  that  determination  can  be  sunported  at  all,  tf  mikstl>e 
by  oth^r  i^sbnfe  t!idti1ftos*«sSg4ie*  i«"th<ir1^1tf  ?f  scich'^!*n&'4''Tki[^ 
tected,  ii  tnust  be,  befekifeeif  fe*K>t  ^Uiih  ^t  -fltfiiirt^tioHih  ffie  'fe&tSir*£' 
cause  it  iit  neitfter  bkrreH,'  ih>rw2Mtei''b<»r'liM!fa'jfrdtih(!,  bift'ihifo  4ie  VJibiAeiib 
of  its  existence  as'fand,  'fefm9t;indr6w4;'iittd^te|j«iMd  oF  tilttge,  im^  ft'tre- 
fore  of  a  de^tf  i^tf6n  MrtcH'  thti  paHiciiWity  t4f  th^  statute  cam^trttiiai  np^ri; 
Decree  rta  a^cbtirit  ^fHtlfr'elwtfe.'' '"  t  »>^'.  "'^   '•   >'•••■'    -./.T..  ......:  .5 -.:. 

•'.'  *     J  M   ►./.   '.  J.I.  jTiTTTffTrTT^  •  I    ' /a  1    -^  .»s  ;»;>.{..  '^  ♦    v:  1 J  . 

Amoauti*      — - 
3J.  payable 
Michaelmas,  fot 
each  apd  every    agWtment 
ox-gang  of  land,       The  del,  _^^_,,^_,  _^,^ ^  __, ^., , ^  ,,_^ ^^ 

J^'^^*°«  *?*-  to  the  tithes  oJT/wocJ,  lain bsV  and  calves^  but  npt  to' the  tjthe-hajr  ip  l^nd^  nor 
We,"  meadow"'  *®  ^^®  agi3tment-tuhes  <vf  barren  and  .unprofitable  cows,  fed  or  depasture^  in 
and  pasture,  'af-  ^f  pari^  ^  for  tbat  there  was,  and  bad  been  from  time  immemorial  withia  the 
ter  the  rate  of  said  parish  ot  Carlton,,  a  custom  that  the  owners  and  occupiers  .of  lands  therein 
seven  yard*  to  should  pay.  at*  JJidsun^mer-day,  or  as  soon  after  as  demanded^  to  the  vicar  of 
inHeu^oTthT*'  *^^  pansh,  tbc.suro.<>f  Srft  for  each  and  every  ox-gang  of  land,  containing  six- 
tithes  of  grass  ^^"  acres  of  arabl^/ra^adow,  and  pasture,  after  the  rate  of  seven  yards  to  the 
made  into  hay,  pole  or  pcrcli,.sq  bv  them,  occupied,  as  a  modus  in  Heu  of  the  tiUies  of  grass 
yearly  arising  made  into  l^ay,  y^any  arising  on  the  said  ox^ang  of  land;  that  the  spid  vwduk 
gang  washed '^^  ^^^  ^^^  accepted  as pucli  by  the  vicar;  and  that  he  was  ready  tojpjay  the  fiame 
to  be  HI  pleaded)  ^^  ^'^^  plaintiff,  in  lieu  of  the  tithe  of  grass  made  into  hay;  and  lie  insisted^ 
in  not  stating  '  that  he  o^gjbc  to  accept  .it.  The  defendant  further  stated^  as  tQ  the  dthe  qf 
with  particular-  barren  and  upprofitabfe. cattle  kept  and  depastured  upon  lands  in  theparish, 
Md^qL?mv ^f  *^**  ^^®  owners  and  occupiers  of  lands  therein  had  immemorially  paid  yearly 
the  land"  imd'  ^^  Baster,  or  as  soon  after  as  demanded  by  the  vicar«  the  sum  of  one  penny, 
how,  by  whom,  ^^r  every  barren  and  unprofitable  beast  fed  or  depastured  upon  their  sespeotiyi^ 
and  when,  and  grounds  in  the  parish;  and  that  he  had  always  been  ready  and  willing' to  pay 
thcM  mcn?^  *^®  ^^joe.  He  further  sfud,  that  he  occupied  lands  in  the  parish;  .apd  he  ^et 
to bemiuk;  ^  ^oxt\\  the  quantity  and  quality  of  each  species,  and  tbe,  values  of  die  tithable 
flUM/ttf  was  al&o  matters  he  bad  thereon;  aQ4  >ai<lf  ^^^  h^  ^^^  always  been  ready  to  pay  Ae 
heldto  be  Toid  said  two  mocftu^s,  and  to  set  out  to  the  plaintifT  the  tithes  of  wooC  lambsi  aild 
Si  0"-^*^***"^^'  calves,  and  any  otbe;r  tithes  legjJly  due  to  hm\  and  that  he  should  have  teii- 
ing  rtatedto  *'  ^^^^  the  same,,iiad  not  Uie  pUmtiffgiveo  public  notice  ia  the  cnurcht  that  he 
conrist  of  arable,  Would  not  accept  fron^  his  parishioners  my  tithes  as  the^aine  had  Wn  usiial- 

roeadow,  and      ly  paid*  .-...'. 

pasture,  without  The  defendant,  T,  Lej^cock,  admitted,  that  the .  plaUuilP  was  e^tidi^' '  to'  the 
ofUi?^i^^*^°  tithes  of  wool,  lambs,  and  oalves;  but  denie<l  that  he  lyas  entitled  to  tlie  ti^ 
tions,  and  no-  of  hay  in  kind,  or  to  the  agistment-tithe  of  barren  an^  unprofitahle.  cattle  &^ 
thing  being  ez-  or  depastured  in  the  parish  aforesaid;  and  insisted  upon  the  said  ancient  ifff)->, 
P*"^**®^  *?  ^  duses  in  lieu  thereof,  averring  that  he  had  been  always  ready  and  willinj^  pp  gay 
Sx^^^!^-  ^,^  ^*"*®5  that  he  had  paid  Ae  plaintiff  the  tithe-fleeces  oif  wool  severed,  jtroffl 
ble  only,  or  of  '  ^^  sheep;  that  he  was  always  ready  to  set  out  the  tithes  of  w.opl^,  lambs,  .and 
arable  and  pas-  calves,  and  any  other  tithes  that  were  ^ejnlly  due  to  l^im;  axij  ijiat  he  ahpuld 
ture  only.  have  tendered  the  m/oduset  and  the  said  tubes  in  kind,  haS  ^Qt  the  j^inti^gMr^n, 

(he  public  notice  as  aforesaid.  -  j.141  '  , 

The  defendant,  B*  King,  said,  that  the  plaintiff  was  not  entitled.  t|f't(>e1(fthcs 
of  grass  made  into  hay,  nor .  the  tithes  of  depasturing  parrei(  a^d /unprp^tfipl^, 
cows,  in  kind,  but  to  the  said  modtises;  that  he  had  refjj^sed  to  j[)ay  t!t^(^ti^ffk, 
as  being  one  of  the.  people  called  Quakers ;  but  thatheac((umni€||a.^e^l^utt 
^  that  he  might  take  by  warrant  of  distress  what  he  conccivecl  ai|e  to  nipx,  and 
that  he  should  meet  with  no  resistance.     He  said,  that  he  bad  bec£  summoned 

before 


*S*j3^/9J{W^^/  riffM3-Ni'n:-f*  \b  o'Off*  Jr.!/'  n^xtf-  '^I'jni:*-^  r  o«'»    »♦  v^ 

the  aefendaHts,  T.  Moorhouse,  J.  bugden,  and  J^^^u^fy^qptaMUn 
about  two  hundred  and  sixty  acres,  bv  estimation  in  statute  measu 
perty  of  Sir  John  Goodricke^  Bart,  iifiieu  of  the  tith^  in  kind  of 
ment  of  barren  and  unpr«lll6fltlie<j^j,  J&kj^vfcS,  Mo\,  lambs,  t 

in  respect  pf  tne  said  .ancient  capitaLmessuaize,  ^ros,  and  lands; 
•Wa^  otftfJ'haa  Wn  imnien^^^^         uHltTM  :^ia{nfflf^ri2s6d  it 


'  liiiiied  on'  tiqrti  ilde^^  and  6n '  hearing '  <iouns^  Sent^ '  ^^^^T  a|id 

^  die'pTaintii^*  ifrbin 'the [consistory  court  <)f  Xor^,  but  of  ah  aticleiit 

t  cords  fl-om  the  registry  of  that  court,  in  which  is  contained  th^  follow 

1  ipent,  entitled^  "  OriUhafio  Vicarie  Bcclesie  de  CdltoninVtatfcfi*^ 

>  mcnt,  dated  apt4  Cdvvode  y  Kaln.  Julii^  1 311"^,  in  a  book  entitled^ 

id  part,  page  5S)**  several  depositions  on  behalf  of  the  Aefehdaiits 

1  summer  book,  importing  to  be  a  tithe  account,  kept  by  Mt.  Tdn 

i  vicar  of  the  parish  of  Canton,  out  of  which  several  entries  Wer6  real 

(  Carlton  Hall  farm  modus;  several  entries  out  of  the  East6r  bbokk 

said  Mr.  Tennant,  enumerating  oblations,  hav,  &c^  &)t  Carlton' £ 

[  terrier  of  the  vicarage  of  Carlton,  in  Craven,  dated  in  1684,  si^ 

I  iVildemah,  Vic,  de  Carlton,  the  churchwardens,    and  eight  p6i 

i  ♦*  able  pa:rishiQneTs;  **  another  terrier,  dated  the  15th  of  Jtine,  174 fi , 

I  Tennant,  vicar,  three  churchwardens,  and  six  persons',  styled  "  pri 

I  bkants;"  an  indenture  of  feoffment,  datcA  the  6th  of  July,  1640,  m; 

I  William  Moore  of  Carlton,  and  John  Liy land;  and  tipoh.  heatin ; 

I  thecause  was  a^ourned  lor  the  opinion  of  the 'court.  I 

1  * ,  ^'YM,  Chief  Baron,  ndw  delivered  the  ppinion  of  the  coiirt;  arid 

I  iii^  fssiie  V^as  thereupon  ordered  to  be  tri^:— 

I  (\  '*  Whether,  frbiii  tiiiie  whereof  the  memory  of  mail  is  ijdt  tath6 

I  tJifeitb,  a  certain  modus  or  customaify  payment  of  fit.  a-year  hath  be 

I  is*  payable  at  Midsummer  ih  ea^li  year,  or  as  soon  after  ^s  detnani 

I  owiier  or  oWher^  for  the  tim^  being  ^f  an  ancient  capSfel  inessuag^,  i 

(  matistbn-house,  atid  diVersfanrhs  and'lands  thereunto  belohgrng,  a 

Carlton,  and  Lothersdale,  or  one  of  them,  within  the  parish  of  Carl 

,  cbmaybfVpikr  Med  Carlton  Bail,  b/the 'Marior  Hduse  and  dii 

,  <j(f  ,Ckrlt6n  aibfesaid,  and  now  or  late  in  the  several' occupations  of 

^t3,  Tl  Moorhouse.  J.  Sugdbn,  'and  J.  Butler,  and 'containing  altt 

i.^i:MLa^  j^A  J5-.-J..  ui.i^  .^.^.._.:..-...i_  .    :....A^  measure;  to  the  vii 

or  lessee,  -  fafmiers 

for  all  tht  tithed  in  k 

tihdhl  of  ■  Ij^rih  arid.nnpVo^tahle  cdttle,  foals,  calves,  wool,  fan 

d9iertith'is>hat^bevet,  dii^  ana  payablq  to  the  vicar  of  the  said  pa 

for  die'tittie  herhjg,  foV  or  iti  respett  of  the  said  ancjent  capital  niessi 

'  and  lands."   ...  .   .      r       .        ,  .     , 

'l'h^'lieR!n'dai;tk'T*;M^^^^^  j;Sugaentibe^plain«ffs  i 

^eyksLt  tb 'be  ae^ndant;  to  be  fried  by  a  specif  Jury;  iind 'the!  j 


raw  XX 


"^^^    amAi4i  the  tithes^ jhij^^^tatths^i^ 

j^^fjf^f^^:i  Iambs  ariaing  upon  the  lands  in  the  said  several  defendants'  occupadons,  in  tbe 
said  parish  of  fiar](oiiM»tt9d  the  consideratMn  of^||tS!tQ^  ))6.);f!B^^«ed  till  after 
the  tn^  and  report.  ' 

The  issue  was  tried^  and  the  jury  foj;ind|  that  there  was  no  such  moAu  aa 
allieged  hj  the  plaintiffs  in  the  said  issue ;  but  diey  fbmid^  '*  That,  firom 
time  whereof  the  memoqr.aC^^i  JafO^)^  tp  Ae^soajnrj  hitherto,  a  certain 
modus  of  SL  a-year  hath  -V^y  f^^  f^^^P^  *p9^^a\>le  it  Midsummer  in  eadi  year* 
or  as  soon  after  as  d^Mdm,  by  Ui^  tfvdiief'd^  eW^rs  forUhe  time  being,  of 

'9nj  9itiAoBing,  in  the  4iM^msftnsl^4baA%toiAeiskm(Dt  fGidtoa^for  tbe  lime  hmg,V# 
J>9mip9i  ax  ,£feii(fa*iei^A*J*iaea^flrw«»dWj}^»^  and  in  full  satis&ction 

of  and  for  all  the  tidies  in  kind  of  milk,  wool,  lambs,  and  cahcs  due  and  paya- 
ble to  such  vicar  of  the  said  parish  fur  tim  <ims  being  for  and  in  respect  of  the 


In  in  ftt  rO 
-po"^  OS  ni)i!oo 


account  of  what  was  due  from  tbe«MMiddilSi  Moorfaouse  and  Sugden,  finr  the 

t^m  t^uj    tilh>iof*V***«^^;te»«X^^*W^        um»o§ta>le  cattle  dempdedihr 

'  "^       ii^.:;^^t^H'^ad1alK»B0«rIlat  was  due  frpxi^  the  ^4  defendAntk  for  the  said  ml 

flit»WA'  M'i'M^B^yeai'^aBfimndbytheiui'y;  buit  without  costs:  the  plaiuiifiP  to  have 

l£unrit  nr  lo  t'frittfi^urt  ftoiiMrrDsdiHred  tbe  bill  to  be  dismissed  without  costs  so  &r  a^  th^ 
ti  'ylii'ii    /  ul'***  «»ighcan  aoemtdt  ef  tlie  tithes  of  calves,  wool,  and  lambs.  , .. 

' '       .hir.-:^  ^Thc^depoty,' faipfarswracc  of  the  original  decree,  dated  the  7Ui  day  df  f eb- 

'?£:?}ho3  -^ai  rUM^^lT^lf-viade  bib  jrefiorl  on  tbe  28th  of  January,  1795,  and  on  the  3d  of 

•oob  V9VT»^  ^^''^Wbrtattfr  i7i5,xenified  that  he  had  proceeded  to  uke  the  account  as  against 

t^hi^lfri^ii^.^**  fte^jndaitts^  .W:  Wonaall  and  B.  King,  the  plaintiff  having  waived  taking 

^^arij  lo^iriu^^®  account  directed  by  the  said  decree  as  against  the  other  defendants,  and 

-moD  »siniii)tMtWM4S^'i«99r/diie  to  Ae  {daintiff  from  them  t}ie  several  sums  mentioned  in 

ix/(f  ^i  iu  bn>.iqh)3.>«tpiift'fiir  l3».seVeval  years  for  tbe  tithes  of  grass  made  into^hay,  and  of 

.9'tV\f^'!^fi^^^^^       oT  >b«fiteir and  unprofitable  cattle  fed  and  depastured  hj  them 

•i9rftb,i8fjVo^*e'^J****»A#»w^  occupations,  as  also  of  calves 

8iiJ:*WL  ^i}<^ai|r«l^lasQbsdi«ipped^  atadjwOQl  clipped  by  them  within  tbe  said  pariA  of^ 

,X-u:7)rio3  a:>idO(&liixr^^Uihe  daid^rtpoit  wito  ooocfirmed,  ftn4  the  defendants  ord&red  to  pajj 

wurj^t  f  "^thetplWwifl^oriiis.c^der,  the  sevend  sums  reported' due  to  hiin  from  <bSiii. 

Aild  ft  bdngsuggeated  to  the  court,  that,  un<^er  a  certain  agreement,  dateil  ^ 
th«  Ilih  day  of  Apifl,  179^1,  certain  sums  of  money  had  been  paid  t^  the  ^ 
pbdAtifftnitlke.piirt^  the  defendants  B.  Kin^r  and  W*  Wormatf;  the  «b^ 
htttHetroyddMd  tfie-  deputy-Femen4>nincer  to  mquure  and  report  whedier'any. 
afldiffiiat  spmsiof  aite»y  had  been  paicl  on  that  account;  and  that  what  be 
shotdd  fiiikd  tahave  beeti  so  paid  be  deducted  out  of  the  said  taxed  cdsts. 

I'ln,  this  Qdaerthe  tomi  hdd,  tb^  the  modus  set  up  b^  all  the  defendants  (&c- 
c^fatthffiddimdBnis  JidEoorhim^e  and-  l^gden)  o^  3d,  payable  at  MichLadma^, 
fqr '  asc^t  ttnkl  ^enmr^  o^ga»f  ^  )ao4v.  <QAt^uig  sixteen  Acateffcff  arAU^i, 
nfaidow^r^dr^astute^  alter  th^  riit^  ^tf  seven  yards  to  ^^1^^^  \i^^^^^tl 
them  toocupicB  withitai  the  parisbi  19  lie^.^I  Ibf  tithes  pf  gt-a^  maa^'iiiA>'h^*' 
y^arijribJBiQpivlthftt  tfae-said  dx^^gangof  land,  was  iH  pleaded; ..fori  thiip;  i»Wai^ 
a^ieisan  insists  oh  m  eust(imary  {payment  m*  lieu  o:^  titbeSi  h6  isr  flotnid-^  ^^^^^] 
itF^tb>80Dch  pariiicuteisUy,  (dmtthar^omp^ce  may.  appear  to  he  as  cmiid  iH' 
tbe*4hitf  ^bioandedr  aadiherefore,  that  the  quaptity  and  quiliiy  'if;^^  Kkidf! 
c«MMpsised  in  the  ost gjuig^  and  how«  l^  wbom,  and  wben^  and  ih  ,K|^ '4f  ^^  ' 
the  paytqent  vviu  tir^bo  nfadt?,  «^ht  to,  We.  been  accuta^  Stat-**'^  '^ 
<^utd'abp(lraU,'thAtit^)i|0({i|fi.  ip<>|d>  M^^  M.  »«>  ^^^^^./^i!^^^ 


fkMkU  h^^^MU  tMiemf  Uay)aHi^«gUtifHtt;)«i^^^adttil^  ^)«>tfW 

ttiliet4ir]DiMkpb«tfnl|afeltt9iyfakfa^  ,)  i-. :'/  io  i-^^'t 

tiwijiogil»riieii>i^^jWisg«nd>l|iitb«^ii['enti;tted;t<from  iin^  toUhe 

following  tnodusei  in  lieu  of  the  tith^\cf>itiil|c,4olci»ifaiid  hasfikoAgimdiui  iiik 

Aam  'VMMB^ymAwiAnfaefkVkm^  BnnirteMM0qiinne|nnr.k8diiyeBii;  ^tUfiibsfhift 
iiei4»»  lennl,  qAir  dU  i»{i>dlR»v«9  tl^  tUr]^aa4ipM(vte  oodded 

upon  hearing  counsel  for  all  parties;  andmaiiaig  nk&  fialibMbg<^^«iceiM 
the  plaintiff,  vi2.  a  lease  and  release^  dated  the  Bth  and.  9th  of  June,  1761, 
between  Somerset  Davies  and  Isabella  ms  wRe,  of  the  one  part,  and  the  plain- 
tiff, J.  Tamberhun,  otthf^rfflf^  p|Klt]^Q<t^«Adt^g1^4foUowing  evidence  for 


.<><.  t  .1.  i«  1  .'•  ^chard't^igh^i  ^He  curate,  or  tlie  parish,  having  disclaimed  any' right  or  title 

MMTKi  I  i  lor  tii'flie  tiliie  of  ^istnient  within  the  parish,  or  atiy  modus  in  lieu  thereof ;  the. 

11m  rnr  t  * . . T  ^^^^  ordered  the  bill  to  be  dismissed  as  against  Fughe,  with  costs,  to  be  paifl 

f/  .T  i' ;( t//  by  the.plaintij^  to  him,  and  to  be  paid  over  again  by  die  other  defendants,  to 

'ii  i  •»  ^  •  1  .J  ;  th*ei)kipt\fi^ 

»M.  ''-I'y'Jthttoxixi  further  ordered  the  deputy-remembrancer  to  take  an  account  of 
,/.  i~  ^"^ '  'yv^'tlj^  titlie  of  agistment  la^Ising  upon  the  lands  in  the  said  several  defendants^ 
>»  .7  ,rf  f.'^.A    occOpations  in  the  parish  of  jilanegrin,  with  costs. 

•  . '   1     .'  '{  *^*  -    V.     .  -  Jf^  EyAe,  B.  Hotham,  R.  Perryk,  A.  Thomson. 

'.  i "     ' '      1     The  deploy  liiade  his  report,  dated  th^  17th  of  April,  1795,  and  on  die  j^d 
.u ';  .'.  .  -  <^of  t^^.same  mootli  it  was  confirmed,  and  the  defendants  ordered  to  pay  the  se- 

'      vferal  sums  reported  due  for  the  said  agistment-tithes.  '  [ffborf.j 

iTie  court  held  in  this  case,  upon  the  authority  of  Brercton  v.  Tdmbcrlam, 


>     '    h^fbre  Lord  Harpwickk,  2  V0S/425,  that  a  eurate  might  hold  tithes;  and  oV. 
*^  ^    '  ''  'terved,  that,  in  Wales,  curates  had  riglits  of  that  description.    The  court  alsc)^ 

1" 


.|ie)d,  that.^  hodus  of  ^d,  for  qvery  tenement  of  land,  could  tiot  be  sus^ne^, 
t  V.    . .  .1.  /Pii  di6  evidence  of  a  terr^^t  calling  itdthe-hdy,  and  a  tvttness  proving  die  4dl 
i  <i(^  have  been  paid  where  no  hay\grow:  though  it  was  cokhjnpn  for  andc^t  mo^ 
'  ;•'  •  '  ^dujie)i  to  cover  hay,  if  any.    It  was  likewise  held,  drat  l^e  JEcclesiaaticaiSur-j^ 
..it  ,'.t  wM^^  ^  not  contain  a  correct  description  of -the  things  IncludM  in  t|,biit' 
.t  «i  X.  ."  ^  li^^^^  of^the  value  ot  the  receipts,  and  that  evidence  of  usage  being  wuhst 
.'  I  Ml  .<iit;'ho  reliance  could  be  placed  on  the  survey,   '  ••  -  .     ,    ,. - 

■■^N<«^>  :■:-.,,     ^ .  .    H.  33  WQ.  3,  l7jK?.  Sca^p».         .. .  y,  l..u'ljii  »/ 

;;;-;•;;;;;,;.,;  .i^raf^.v.,^iwana  Other^.  CA.W9o.a>  t>e?^,  500^  C^M^,,.,. 

Where  a  reor  rpfifi^biltv^vui:  brought  for  the  tithes'  of  the  pavish  cf  ii^iigiityiiiii^obheft^^ 
*®''"JJJi5»***'  *  Copghir«;  and,  on  reading,  for  tlieplalnttffj'aii-  SadmtOinrio£ieibe)4MBi^ 
^hi^X.  the  tenth  day  of  February,  1767^  frMi^Lottd  Ashbtimliiini  tmtMJasp^  niht^ 
eTideB«i<ioc(th«.;pltt>tttiff\f  and  4br  ilie  defendant,  a  eontttntiud  leaae  of  Ihg  manor  ^fl^LiUgifiy y » 
deSunUak  ii^  the  ^MiHh  y^af  of  ther  Teign  «f  Henkfy  the  Ei^th  { '  the  like  oEaho^i^k^yt «f ' 
r^^ii^t  f^'  ^'^"^^y'^^^^^^^  *^^^  ycar^f  Henry  theE^h  A^tfaeiniiBsieiWdoooiiMiof' 

of  aU  the  tithes,  8oih«  b^ln^  recvi^cd  T)y  ^e  vicnr,  Aii()^.ofhe  by  ottWr  ^etW.s'^(M  s^e  ^Mn^  tfo^^i^^ifi^}' 
tithes  at  all,  etery  matoiiaMeAifle- agaliRt  "^lina' which  theevidenee  willsaiiport,  Is  let4iir^iDid  tlMHMiiut.wiU'dt*- 
cide  against  tlie  plahtil^  irben  the  evidence  is  clear,  though  the  defence  be  informal. 


ORAM. 


.'T 


I.   I!     ••! 

f.    ■  1  .;■ 


/jwwt.i'      ^^^^..^^^^ptSjS.^iVr^aM^,,.    ,,.   1,-,  iV  >  ,ii    fu  i  ni  i':  o?.'j;ooJ  SiJV' jylil  hiu;  ,^(R;ji 

T^e  pjlaibatiff;:fg?^ 
fend^ntft  only ;  pM  upwOi^ifWgiVCoiWfcp^  iWifeW  wlefd  ^©4  JWl4wA  >«  l>feR- 
half  of 'Uie.^eif^i^Uiits,  ^tte^.q^^iUQ^^Ii  of  ^v^f l^  wUijifslj^fim  uaL^iiAvgb^\6»mLV 
the  parti9filar,.ffOBq  dje  Awppeni^^oftp^c^^  %,ate^flip  ^Jf  QOirt^  p8«8i$fl»Mu 

solve^  m^pastere  of  Shaslov  *«  Lcy^jI^Jiifrt,  19  tfae.yflfr  15>5Z  t'PS^^MimM?. 
i^r  a  gv^i^of  th^  iniii^oir  Q^xBm4fi)M?  ^^.P?r^. 9>^^^ .poMfts^io^  oC  tbA  midl 
monastery,  to  Sir  Francis  Walsinghain,  m  the  year  15  7^ . t  %  ^P^^'^j^dm  »f Lftfr 
iprant  of  Uie  manor^pf  Bradford  ^,£dw^4  Ek^inghaixi,  iBsq^^  %r^^  thirty- 
eighth  year  of  toe.  reisn  of  Henry  the  Eighth ;  an  extract  out  of  Doomsday ; 
and  on  full  debate  of  the  matter ;  'Idte'  court  directed  the  following  issuei 
to  wit,  v  '-,.*,     .-'t. .  I   f  . . '  #    '     !•' 

«SiPfti^^i|n4  ^if^g^rithi^lapdsitni  tlM.d^feiidMli'a^aBmnAiacndMiia, 
*'  and  claimed  to  be  tithe-free,  ^S9%  .&^(d  time  whereof  the  memory  of 
^\  man  is  not  to  the  conti^ary,  and  until  and  .^t^  the  ti^e  o/  the.  ji^88^Iv^dpiM|| 
'''Ihid'^otiastety  of  Shafton»  otherwise 'Gaston,  otherwise  Shaftesbury^  in  W 
. ''  county  of  Dorsiet,  part  and  parcel  of  the  possessions  of  the  said  monasti^». 
•  '*  atid  have' been,  for  the  like  .time  whereof  the  ro^mor^i^  of  man  is  not  to^e- 
'^  boilttaTy^  an4  Bntil  the  dissolution  of  the  said  monastery,  held  9q4  enjoy^ 
'^  t^ d^e  sfbbess  and  convent  thereof,  ft'eed  and  discharged  of  and  frojx^  thie~ 
y.  1  .  '    <   /'^if&y^iit  6f  the  tithes  of  all  cbrn^  grain,  hay,  and  other  |^eat  and  xectorial 
M<j  .,     «      ^'t^es';  mtd  Vdietfaer,  jfrom  the  time  of  the  said  dissohition}  the  aaid^^Ss 
sn?  v.:  .<>««  have  beea  held»  and  are  now  exempt  and  discharged  of  and  from  the  said 

tfi/i  or  V  't-t **  ^*^^  •^  '^"*>  fS^^^  hay,  and  othtr  great  and  rectorial  tithes." 
a  e2  r^I  .^:  ' '- rXllf  4rf>i>4m<» Wk fHyifey  to  he pkwtiSs  at  kw;  w  be : triad  Jyt^sfadii 

jory  $  and  the  judge  to  be  atlibev^  t&indone^  &e; 
giisj  ^r.r.7 '  c  fliTbi^iwue^iMMimed^Mi^thejiiiy 
in  the  manner  described  in  the  issue. 

The  court,  on  the  third  of  «huie,  17^3,  upon  hearing  counsel  fiw  the  d»- 
faidflDls^  and  rcadii^  the  decree  wLj^o^Ua^  mideved  the  bill  to  be  dismissed, 
with  costs  boA  at  law  and  in  equity/  . 
Macdohaz;^,  Ohidf  B.  *,  H^^am,  B1  ;!PBiiitn^,  B.  \  Tfiouson,^  B.  [^<m3^ 
r.^,  r  .( v//      ..The  oowrt  (the  IioiU)  GviV  Baeov)  ia  this  «si^  Md,  duit  the  lact4ifIIV 
1, .;  ^  j<rffyfip^i^py|>f)»  f«^  was  Ml  defimoelb^A  layn«K  ludsss.he  eoulddotiw  himscn 
3.  '  'g^^BOtl^  i^M^fidiaoicl^K  ofxepxeseotative  aoddeimttvecf  aeftbfai7t--<-4h8iye»kheir 

^/"'"\\  !  tW/;i^9  iibbfQr  bid  a  rifi^t  to  prc8(;ni^  it  ^musi^  have' been  ia  th«  yuiwsionr- 
t  J.  ^Oigthe.l^iiAtiip^  imitw»iwrialr>^thaipcfcstesien  atrthetisse  of  thedimrfmsii^t 

. ^    >       ■  "ceu^p^twiib'  «v)ikeiKNf  of.  a  subaequtonn  «sf»  d/^vmAwioi  anA  evinbnee'frsciL 

"  'I)!^siiiitywb0<}ki.tb«trtb&  Iwlds  bffatifeA.t»  the  .abbeys tivto  osfCuofiinidd, 

'^  '    ;^wia»su<BfieQ^r9wditO'4ii^t:«aiMi|e:tQ4i]rtberpv^^ 

egiplMiiji^AegrMQd  J^iimHy^ef  possessbtvap^iediMljrti^jtlwgtesM^^^ 
•♦'?•  .1.. ..::•].'•    '.';  '■  L-u-         -i     -  '  ^|^|  t:      .'i:i:   j   *-  v..  ?  1  )fnu80iq  ad 

•  bUUlwf  T^f  •dwi.QMSi.  vfaidh  AVBkeismljby.a  penteit  chn^iQaia^^  eittMbtbelb 
Ibr quie^Dga  "^  *<>M y^iuk  «id an «&enaptiatt  -fiNliB  dtfae«l in insp^ ef  4id9e*dii2i<%tf i 
person  in  the  tbdiglobnii^  4U|  lo  p«rl,jd)at>aboy  ^ecfll  Altey^aad^cidikoiudfad  ittfMieqiisgiildio 
enjoyment  oC an  tion;  and  as  to  other  part,  that  they  were  extraparochial,  aftfaplillfalf  ffdlss 

■ustaiaed,  etpe*  the  portion  and  exemption  claimed 'by  'the.^h&ilifl^^^ben^UidiJiiieed^i^^ 
^jally,  if  the       tlte:pUentiff  co|iU  noi  pnecisdf  ^disdbgidth'  tbq  pditieii  ^  iJtecfctoimhmttfA- 
prccise  lands  Ibr  empt  by  prescription;  the  court  considered  Uiat  tbsrlmifejfasiA  iiA.  Jitto  wi^ 
c^f^o^^"     tainedy  as  a  bill  of  peace  must  shew,  precisely  and  definitely,  the  extent  of 

daiined  cannot  —  *  Ot^-^  title? 

be  shewn.  SnMt^  that  a  Ull  of  peace  does  not  lie  !n  n^ect  to  tithes  when  the  qnesdon  is  only  between  faiA- 
Mduals,  aadtheisftK  not  aeeessary  to  pierent  mnltiplicity  of  seits,  and  whefe  these  has  been  no  ptevioaa  ndt  at 
law  to  distiiib  ^e  right. 


ism  vmnipMSEs. 

^'■^''^^'*^   .:r  t, , .  >n.;  il.  v^?^'  ^'^t^M^Pfi^  IM^hM^  jWiS^^rf  r»riv/o  irA 

that  the  whole  ?9(i^bm3i(^pD«rnbiiiil]^4i<9ll  ftf<7«U..twb^^t<M^gtHk<'«^ 

puish  <»instedrAP  >|l|iQ^#^9rt'^^<c49(M4)i^^  toll(^  .bjt  Ai9(4tf«i^bi|t« /l^  tW>  tein^r  bill, 

ofaiident&niu,j|^^^^  Q^Cff'^t^Hir&etT^iQfijfimM  ^M^  &0  .ptfSQfl,  the 

^r^<lK9«^^'t  bT^lpMi^ii^ifKf^M^f.tteftfBMi  iWMPfi  ]!««3#<k  /thai  the 

continuing,  by  r^i^uWiOs^  d>^  I9maq»oh0)v^vdi  -it^qfl^  befipUt  iiKQ,imr<)ek,  or 

.tfv^.lV/PV",WPli^i.4ie9&.Mri^         &M  of  titbei  4if  »B  gniW  PQ  piqno&tlie 

-'  >%^).%iiippbiN'QfcJi)eiii^  then^/fi^niflsi  tb^ve  ^^9  leommonai.  «i»  vbi^  the 
^Wi^l^^f  ti^e.AwM  had  ri^  «f  $w)in99»)  -aod,  *l49  e^Mdecable.tiMurf^  of 
tbssffi  ,€pmii>i^  ipJiichhad  frofD  .((1x10^.10  (tqie  b6«i^  addbd  bjr  <llafaafptt%  )>^  ya- 
TOtta^^j^eancii  to^  aavand  fii<nl8^ 

jpr,  J^tl,4idi^<^  adtnil,  in  hia  anaw«ir«  fbat  thaafe  fimiMUd  iyainaiiif  oom- 
pr^ifBd^d  th^iwhole  parkih)  aot  that  they  waaa  vrdl  Jinwm  and  iBYaiiable  di- 
¥iau9pa of  tbet  couitfiy;  but  admitted,  thaa  lA  waa  dueaa  a  wioimSnmk  aadi 
aUcm^tfiuBQi^  0r  aoDM  part  thereof*  hot  aaidi  that  that  extended  orijr  Krhay, 
aiid>mt  to  graaa.  ,    '  -  - 

r .  Wjbevi  that  part  of  the  orof»<4>3L  waa'Veadf  which  described  the  laoda a  le- 
apefUcf njiieli  tba  ift^Au  of  Aa  hay^i^enoy  was  said  to  bedue|  Bmi/tm^  on 
behalf  of  JDr.  Scott,  objected,  that  the^deaqripMn  of  the  laaila  vvaa  not^auffi- 
^A4jr' jcarlaia  r  t9iri(^  abamiig  that  aacb  plaintiff,  dimmed  i*  f%ht  of  bia  «|ciei]t 
(/^^,iiiitheiiih.abai«ii|gtWabut|a)8i  orey^  4)p0::«$#B|wted  exibafi^.of^each; 
iiqpAaflgiiPdt Aal  it ia m^nm^ kif^tabliKUif >a mAmk  nfbiob-ia 9ot « .geiMzal 

rHCQ^b^ mkAm^  Wjfof^^ea^h Jrnwb  >«%«tat^,an«V^V.4h#  j^»(l^^  ^^Ml^ffie^ 
by  it;  for  otherwise,  when  a  farm  comes  to  be  .divided,  it  would  be  iip^pg^ble 

.(PraayiWbafberiaKch'fMt  vwaisewerad  bfi A^  i%^t4mi^  w^.  Tb^  u««iJojfrt  bill 
,^/9f^ldl8hii«iia<^^jia.to.a?tiife;  tb&diiiiM^i  ^liitif>i^iaiip^,<)anm)(9  ^^ewn 
:  »tbi^  landa  laae  1t^  ba^ovarad  by*4ie  m^a^  the  aiio<)^88<¥rp  pf .  JDr..3{^t  jfsould 
.fiftl^bebfoegtediby.a^ddoraft^'aad  a<^  i9d^v|dU4d.ocriifr'OC;jMP(d^4vi^  dia- 
^{^,fi4iaiher 'liha.deaffif  b0«9i»d.hja lands.  . :  .1 ..  ^/  -r  ■•  •  ..>  ^  r.h..  ■ 
. ,  The  tSbfidlor^anara^iV^fviiAaia,  ^Ha/Zif^and JSomi^j  ol^lheDtfa|«JHd«^--• 
I^<ilS9Qttl  jiaa  admllfiA  ^  fWfbff ffia>^  iba  hmda  ^ifar^  bj^  }|«  aM.  rt^f .^y 
di9p«>^  /isi. •  iwib^  yaodMaH  nf  (diaa^ ^  4mw ^  mrarad/4>sr  :^^9io£^j(i  ia  every 
.ganandi4ma^>)tiaiQam|iet99t  Uk^^as^atii  M^bsAs,  nn^fflfaidandaiair^  wgiw  it. 
Mitu  AwflaMj/tha.^imkiffaiitfiTfii^^^^  Belling- 

Jmw  tAfeaiialit<iiiMEeIy:.itf  AM^Q^^iMi9ft»aiid  t^immraii^il^c^^ 

modus  is  aafficieiidy  stated,  as  comprebaodwg>lfaQ!wb^dia|ri(;lS  §!fA  ^  cir- 
cumstance of  the  court  haviQ|;<e>9aaf))idMed4b^dt£bl^ilt(ilPti0ii^  qM^OQtpre- 
judioa  their  jrigbt  «    ■    -ir  ,.i:.-ui  o:..ii—    "'..it     «.•  >    ..- 

Aa:toSy«[iQnbuniy  it  ia  stated  tO)aaaai^i(aiibr>'.9f^<^^£»saM^.flpAc^ 
aAoast  and  j^rtof  the  merita  in  iba  ca«m0  ara,  that  .th^  plfii4^8  o^nt^  that 
themiM^K^  ibreach  fanftapveni  thecomiaon  a^^pet^t^l  t]ppr^^>t,,And>'.^  that 
is  daieamuied  against  ^am>' it  mufyK.  be  $0  fallen;  and  tliei)«^atP:Jbb^,  district 
alsoi'tbe  whole  ia  covaffed  by  the  fO^(Zu#.  '  .*   '     'o  i/'tM 

\Mien  Ahe  qowu  at  iha  reqt^est  ,pf  Dr^  Scou,  censoUdated.  tliOAoauscs,  it 
must  have  been  on  the  groyndr  that  tliis  %va8  one  geni^ral  right ;  for  otherwise, 

each 


each  plaiptiff  ought  tq^^fff^  ^^^^  ^1^(^lf¥lff  ?T^  ^^  exempCioik  from 

An  owner  of^^Si^t  ^O^Aoifk'i^^  6dtafeB^iiV%o^t2?for  aU  ancient  or- 

^ch<b^chai€i  i  Of^tliiMeiiftt  belon^lig(td(kh«^[Mi^^ 
atld  Ifth^y^'did/ltw^ldiie&heflilfid  iltiemi^Mamtfiikt\lt6Ah(Met*'m^^e 
^«§^f»i^r<fbinthatia:iiol  si  getf^MAi  rights  ahffcilfinte  bt^^bmi^HlIq^tl&lllMt 
>1^y  the  mrb^r.  Even  of  li)»Ioti^iir  H  ts  <^iMM  foUiiiFlie<^^ftr^1lf%itistH6e'lfo 
»oh  «^h«  ground  4iat  tf  th&ikitxm'iifci'Mtr  ]Mintiiulftrljr>cto»^rlbdldy  i^9ej^4^iia 
«ailldSbm«Mainty'what'lg  €bfi^eMdi^tb^w»i(i^'^titli^fbil«  «)tft(tll«#6^ 
ia<ya^fiiciirilwl^tMml4noi»b0ptotikt«d'%'&vUld^^  Jl1»}iP^«Ml$bdattieaeiet^tb 
tsAke'  «a<;h  oif nex>  iMT' lafldH  brin^iri  tfiU  ^("^ataUtilh  ISs^gSlS^am^M^'^^ 
fo'^teet  hh  owA  adf^aktb  p&feiwi  lit'^'iicK  aoJ43¥db^'fbWffc«)rate/^1fe» 
aUk^v  th^lright  of  any  «latl  to^b^^bo^  ^  tf  Ictel^M  feiU^hidb  h«1d^  a*|d}lif»; 
bUI'yet  A^blll  by  aiew-ta  <s»Wbltoba  gMI6lriJrT^y1«ldl§w£d  fdi<g^&^i^9oMi^ 

la^lalti^dfof  a>vi«jr  Mk4^ifft}dtdt'4f'fw4ti^mci^  ktni^mhi^ 

faritiii  tt  to  atm  a  gtfiieitflf  righfyitii^^h  4w«i6hti)g>btk^^6)i%jp 
•^«ybr6!a^im  i3im)iiu^f&t  ib«  ^pHiiile^alM^d'lte<aiMMf^'  V  .^{^'uamnn 
'  ^As  4o  tbb  objedion,  ifaat  1  thfti  fWMoV'WOIlid  «bt:1tttoW^t<|ii«Hlbii{'lo  T^si^M^r 
h\&  m$dUsyibtLt  k  batded  by  tho  e$»i  «f'f^«il^^«»  V.  jS^^bl^r',''  9^^ 
and  1  Ambler,  41  (1),  by  which  it  is  ruled,  that  any  one  hdMt«^^flattdi^4»i(U«rit 
fid  iSlktfn»du9  may  b^  cafied  vtpcfiStA)^lh^Y^t^.  '-  <^Mpo9&l!k&^i(mi&Msof 
tfa^^e  Imcieiit  farms  at  som^  futvfre  ttae  it^  hietkab  mema&i,  kk  ^^ttkNtte 
{lartof  ^aiih  will  remaui  osriam,  and  then  tb0pat«to'is'lse<Mi'etlitf*hi9  'tti^^, 
though  the  tenant  from  whom  he  receives  i^  ma^  fkld  a  difllbulty 111 'i^cb^f- 
4iig  his  proportidn  from  his  companiom;  The  pdrsotr  i^  lii  ^2^  edse'dliore 
itecured  as  to  the  identity  of  places  liable^  Ahti  lA  the  ease  6f  ancteht'ordttfrdtf; 
for  new-orchards,  or  additidiis  to  the  old,  wbuld  ntftbejMQMted^by  ^he'isi^tia^^, 
Md  H  would  be  impossible,  in  a  length  of  tfane,  t6  distiDgaish  the  one  from  "^ 
other.  That  case  also  shews,  thaf  it  is  not  necessary  to  set  out  Cbe  'alfuiMlB 
of  the  demesne  lands  of  the  rector  Excepted  oUCOf  iho*  MtodbMi  and  mvikeX' 
tainty  m  the  place  excep«sd,  iiApBea  ima«rtainty in  tbeplatte  dO^^M^I  by^ 
modus^  that  is  eJtactly  the  present  eaaer         -  .  ,r   .  -«  ?^  u*  (!>  rvi 

As  to  the  argument,  that^th^  aucietftftrms  cumiof^  be^fUtien^l^bd'tit^'^ 
Viaiona  of  the  country,  beeattsa  Dn  Seott  hasnot  imhi$  afia«(«r>adft}kfiedft1«^ 
>(obeBo;  al^lea^tdie  parit^ioaexahavaehaigiidthiiii^c^in  Iheiir.bflMi^^mt 
' Is' not  aditoitted,  it  is  a  pi^oper  subj^cfr  fok 4lk  i^iief  a^bielMfg  a  niaie^M ^ -fiMPT^fti 
-theeiKis&*  •   '      •!    .-•  'j.-:  '>  .1.  *.!  ji  -Toiiw  »•«-../  .    ■  I  *"1  ,3  /tl 

'^    Tboi^  a  d^ree m  tiiia  case  Would  iiol  bhid  aMy ^ktfida«(i>the  pai-ifth^'*^^ 
H!6  be  tlonehisive  ^videtids  ef  itheirlie^  ^Ittmi'lhe^^iMMi^M^^t  k  %in'^<#veiit 

allbv^d-'io  estttblibh  this^nlMlii^r'dh^i^M  keitoafrar4il>Ay-idfeputait^tfa'^&«ti'b 
landholder  and  the  parson  would  be.  Wh<d(rihey  anc^Cikf]M'0(>iM>tv'^li#^M»,  (f 
ihlJ^MbMls  Abt^est^bMi^.^thdre  wtt  Utig^tibn^-  first, 

<ivfibl'H^M  attach  im  -^detdj^mmt  a^ddtii^'^viiieilf^lr  th^  knda  Iff^U^fiidnii^ 
iaOideM  fkttAB  Or  notf  'Wbeivan^gen^t^rUloii  dstat)Aishe<ik  in  ik'^oiMpet^tit  to 
cMi«etid%h«<lhyr'the''{iairi^f  li'WitHiil  -^«fi|^^tiot^  iyet>ctttta2idy't]i«^«MabtiBhk|g 
^tierWl i^tiks ))r^eafcad^Mte«»    IThai h^^tinebh^snienoo^ill-i^Mlf to) the 
pir^o/ii'ln  \Aieiihtaitil^n0wi»hiA,4bf  th^tfebdh  indi^idtiaj  loMfiioldaptmist  b#Sttg 
Mds(3|>a¥ateb^l'to$establishfk^'MNki^i  „     .    ..  ... 

^'jBbyetNt^/#i^iMtt)d'/laii^/^^th6oihw^  .       >     *   >. 

Eyre,  Chief  Baron. — ^The  difficulty  in  this  case  is,  to  make  ftildi  a  delete 
sfii'  thesu0<«d86rd  'Of  D^.'Sctftt  ftnd'^fthe  pariAMoaers  fiMrever  nt^y  take  ad- 
'  Vihia^  ^  fdad'  that  tAh  ^n)y  bo  done  by  haviag  ^evtaimy  in  the  trtodUM'  «s- 
tabU^ed;  «tod'  in 'the  pla^ea^  co^etred  by  it«  In  a  proper' piuiochiad  fn^to  this 
question  cannot  aribei  tieilher  does  (lie  "same  difficulty  present  ksirif  In  regard 
to  ancient  orchards,  for  in  these  the  denonvitiatloh  ia  a*  sort  of'  deSttHptidn. 
When  these  farms  trome  to  be  divided  more  and  more,  and  i«  beceim^a  uncer- 
tain which  part  was  held  by  each  of  the  present  plaintiflb  in  179S,  the  modus 

(1)  ifnte,  p.  96.  will 


V, 


W4  THMBCAflBS. 

IWSL  tM  b*  flstMcttlad  tmjer»;  md  dm,  it  the  jmmn  jiiimJii  tfw^MAcf,  M 
will  be  lefiiiedf  on  the  gvouad  tkat  thst  &m  is  not  amaent;  if  he  takes 
in  l^Sad,  -Utugmn  wiU  lie  ageiiist  hito.  It  will  be  itnpoeAle  to  liiiitiube  to 
iriMit  aaoient  fimn  eedi.acre  belongs,  Tbe  cUtfimlty  arising  firon  a  number 
of  aetiens  being  bvoug^  if  tbe  m^ku  k  not  esldiiisliiij,  is  in  tiie  nit^rcyof 
the  case,  and  cannot  be  aroided. 

Tbe  esbsr  Barons  assenting,  the  crosB4iins  were  dnnnissed.  HefaHims 
aftenraids  came  to  a  eempromise  upon  the  ongioal  b31. 

.1793.  T.  as  Geo.  3.   1788.  Scacc. 

N--r^  JPotts  T.  AdMT.  [Anatr.  SM.] 

To  a  tiil  Ibr  JV^^*  ''^^  ^^^  ^  discovery  of  the  situation  and  extent  of  the  plaintiirs 

diiGov«ry  of  *'*^  glebe-Iandsp  which  bad  been  confounded  with  and  thrown  into  lands  of 

glebe-landi,  tbe  defi^ndant,  by  the  persona,  under  whom  he  holds. 

2^^^^^^^^^^      The  answer  described  divers  portions  of  glebe-lands  in  his  possessidn,  *<aB 

with  landi  in  ^PP^tts  from  a  plan  OT  map,  and  rental  <Mr  particular,  of  his  the  defendant's 

the  poflMMkm  estate,  among  his  papers." 

ofthcdnfendsiitj      Motion  by  AbM^  for  the  defendant,  to  produce  these  docnments  far  the  in- 

"TdSl''*'  flection  of  the  phintiff. 

laihhag  ocrtria  ^This  was  opposed  by  Burton^  as  obliging  him  to  shew  his  whole  title-deeds, 

glebe-lands  in  A'om  the  accidental  circumstance  of  another  person's  property  being  mentioiied 

the  defendanff  thereb;  and  vested  on  Davers  v.  Davers^  2  P.  Wms.  410. 

y*^|||^»*^  By  the  oourt — You  have  stated  in  your  answer,  an  instrument  whidi  tends 

iM^ii!^nH»  ^  "'^^  ^S^  ^  ^®  ^™  of  the  plaintiff.     The  confusion  arises  from  the 

sad  nutal?  i^t  of  your  fneesior,  in  laying  the  lands  togedier,  and  you  are  now  bound  to 

aardcular  elUM  assist  as  mnch  as  possible  in  clearing  up  the  difficidty  that  arises  from  it. 

j^"^"***  It  was  ordered  accordingly. 

hU  pi^ptn  z'^Oe  ^sait  Md,  Osit  te  dadndsnt  having  nude  these  documeli.p«rt  of  Wa  mae<n,  was  bswAa> 
BKsduot  dicnDu 

irn.  H.  34  Gee.  3.    1794.  Cane. 

'^  •  ^'  Cogg^  y*  Lord  Lonsdale  and  Another.  [MS.  j  Gwil.  1404. 

TeaMnfiv  TIII'L  by  an  impropriator  for  an  aecount  of  tithes  of  hay  and  eiover, 
mfaes,  requiring  M^  i^ging  that  the  vioar  claimed  to  be  entitled  to  these  dthes,  and  the  de- 
ae^^  ^  fendant,  Lord  Lonsdale,  pretended  there  was  a  mo<ktf  in  reepeet  of  all  tithes ; 
whomanaUesed  ^^  requiring  the  last-named  defendant  to  set  forth  to  whom  the  modus  was 
modus  was  paj-  payable,  and  what  lands  were  covered  by  i(.  The  defendant  Lord  Lonsdale, 
able,  and  what  by  his  answer  stated,  that  all  occupiers  of  land  within  the  parish  had  paid  •a 
'^eredlT  'L  ^'^^*  Stated  in  the  answer,  in  lieu  of  the  tithes  claimed.  Exceptions  that 
tibe  defenda^  ^^  ^^  i^^t  set  forth  to  whom  the  modus  was  payable,  or  the  particular  land 
putinananswer,  by  name,  description,  and  quantity,  for  which  he  set  up  an  cKeraptien.    Edc- 

aUeginganodks,  ceptions  allowed. 

stated  in  the 

answer  to  be 

payable  by  all  occupiers  of  land  in  the  parish.    Ezcepdoos  to  die  answer,  that  the  defendant  had  net  set  teth  te 

whom  the  modus  was  payable,  ^r  the  particular  lands  in  the  de&o^anf s  occupation  for  ^nch  beset  ap  an  «s« 

enption,  allowed. 

H.  84  Geo.  8.  1794.  3eaec. 
Dry  den  and  Others  v.  Robinson  and  Another.  [MS.}  Owil.  1401. 

\  a  demise  TN  this  case,  the  plaintiffi  being  tenants  from  year  to  year  of  certain  fauii4s, 
^[n!L>!L  ^  ^  ^"^  tithe-free,  and  under  an  agreement  that  they  should  be  endtted 

titibe-ftJewitfa  ^  ^  way-goii^  crop,  tithes  being  denumded  of  the  w^-going  crop,  and  a  suit 

a  pririle^  for  being  instituted  for  the  recovery  by  tbe  lessee  of  the  impropriator,  Hi.  who  also . 

^  tenant  to  succeeded  the  plaintiflb  as  tenants  of  tbe  Ijsnds  in  question,  they  filed  tfaejr  ||in 

take  the  wa^  against  their  Isodlord  to  compel  him  to  exonerate  ikyaa  from  the  dfmaaii.  ..A 

£^^^  dewunwr  for  want  of  egnity  was  overruled,  on  the  pound  tjbat  Aep1j|w(|i<%1ipl 

ticheaafi«rw««i  ^^^^^^  righto  be  in^ptiMaified, in cawe th»swit  in tSe sis^tifmi^^mHf^ 

demandiiM;  .,••.,•      ,_^^  ^ 

tithes  of  the  waypgqins  €n>P»  s^d  aning  in  the  sphrHuaT  court  for  the  same,  the  tenanTls  eatilie6f  tff  be  exdnersted 
by  Uf  leisee,  and  a  demurrer  for  want  of  equity  to  a  biU  filed  for  that  purpose  was  oveiruled. 


On 
feem 
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and  8tDl  of  right  ought  to  he  paid  to  the  rector  for  the  time  heing,  certain  other 
moduses  or  customary  payments  at  the  feast  of  Easter  annually,  in  lieu  of  the 
tithes  in  kind  foUbwing,  viz.  the  sum  of  Icf.  commonly  called  hen-penny,  in 
lieu  of  the  tithes  in  kind  of  all  eggs,  hens,  and  ducks,  helonging  to  any  inhabit- 
ant of  the  parish;  also  another  sum  of  \d,  commonly  called  garden-penny,  in 
lieu  of  the  tithes  in  kind  of  all  fruit,  garden-stuff,  and  other  tithable  matters 
arising  from  ancient  gardens  and  orchards  by  each  and  every  occupier  thereof; 
also  another  sum  of  \d,  commonly  called  bee-penny,  in  lieu  of  the  tithes  in 
kind  of  all  honey  had  and  gathered  in  the  said  parish  by  each  and  every  own- 
er of  bees  inhabiting  therein ;  that  the  same  had,  in  each  and  every  year  since 
the  said  plaintiff's  induction,  been  by  the  said  defendant  duly  paid  to  and  accept- 
ed by  luxn  or  his  agent  for  his  use,  in  lieu  of  the  tithes  in  kind  of  the  sevoil 
tithable  matters  aforesaid  iq>  to  the  feast  of  Easter,  1792,  inclusive;  and  that 
he  had  also  accounted  for  aU  his  other  tithable  mattes  and  things  up  to  the 
same  time,  and  for  his  Easter-oflferings  ftd.  a-bead,  according  to  immeBsorial 
usage:  and  he  set  forth  the  lands  he  held  under  John  Crewe,  Esq.  as  tenant 
and  tbe  quantity  and  quality  of  the  tithable  matters  he  had  thereon;  but  be 
admitted,  diat  the  plaintiff  was  entitled  to  agistment-tithes.  He  further 
said,  that  after  the  feast  of  Easter,  1792,  and  before  and  afler  the  phiintiff  ex- 
hibited his  bill,  he  tendered  to  him  all  the  said  moduses  or  customary  payments, 
and  which  tenders  were  set  forth  in  a  schedule  to  his  answer,  but  that  the 
plaintiff  bad  refused  to  accept  thereof. 

The  odier  defendants,  as  tenants  to  John  Crewe,  put  in  the  like  answers,  and 
insisted  on  the  said  moduses. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnenea  were  exa- 
mined on  both  sides;  and  their  depositions  being  duly  published;  the  cause 
heard;  and  the  following  evidence  received,  viz.  the  answers  of  the  defendants; 
the  depositions  of  the  witnesses ;  and  a  terrier  belonging  to  the  parish  of  Tat- 
tenhall,  dated  the  28th  of  July,  1770;  and  the  matter  fully  debated;  the  court 
ordered  the  bill  to  be  dismissed,  with  costs.  {^JVood.'] 

In  this  case,  the  court  considered,  that  a  modus  of  Is.  for  each  day's  math,  in 
.  lieu  of  tithe^hay,  was  not  rank;  for  that,  in  considering  such  a  sort  oimodaUf 
it  was  not  a  fair  rule  to  look  at  the  mere  value ;  as  other  considerations,  besides 
those  of  interest,  might  have  operated  on  some  of  the  parties.  The  court  also 
held,  that  a  variation  in  the  description  by  witnesses  of  tlie  lands  would  not  af- 
fect the  modust  where  such  description  was  unnecessary,  and  the  witnesses 
were  able  to  identify  die  lands. 

E.  88  Geo.  3.  1798.  Soaec. 
Party  and  Gibbs  r.  Harvey  mA  Others.  [MS,]  Gwil.  1490. 

An  assart  10,  T^  ^^  ^^^®t  ^^  Lord  Chief  Baron  described  the  assarting  of  lands  to  be, 
where  persons  -*-  when  private  persons  had  lands  widiin  the  regard  of  the  forest,  and  could 
iiaving  lands  not  pluck  up  the  timber  or  underwood  by  the  roots,  and  make  it  arable  land, 
-oi^d"  V^T^  ^i^l^out  an  application  to  the  crown  ad  quod  damnum;  and  if  it  was  returned 
ip  timber  by  ^  ^^  there  was.  no  damage,  a  licence  to  assart  was  granted;  that  purpresture 
he  roots  with-  Was  only  felling  the  timJ^r,  not  plucking  it  up,  and  was  not  regard^  by  the  fo- 
mt  an  applica-  rest  laws  as  so  great  an  offence  as  an  assart ;  diat  purpresture  was  also  a  man's 
'TJ^d^^  laying  the  king's  land,  adjacent  to  his  own,  into  h\s  inclpsure,  which  was  also 
wmTuid  if  it  "^^'^X  punished.  Ilie  court  held,  in  this  case,  that  under  a  grant  of  tithes 
vas  returned  arising  firom  lands  de  novo  assariatis  et  assartandis  in  a  forest,  the  grantee  was 
hat  there  was  not  entided  to  tithes  of  those  parts  of  the  forest  in  the  occupation  of  the 
10  damage,  all-  keepers,  nor  of  land  inclosed  by  a  private  person,  by  encroachment  on  the  fo« 

cnce  was  given  _     *  aU  •        ^l*  ^  i^  a.  a^ 

0  assart  '^^»  ^'  ^^^  being  an  assart,  but  sl  purpresfvre. 

Apurpreihtre  was  the  feOSng,  notplnddng  «p  of  tiniber,  and  was  not  regarded  by  the  fivest  laws  with  somndi 
eveiity  as  an  assart 

Under  a  grant  of  dthes  ariring  fiom  land^  de  now  assartatia  et  aeaariandis,  no  tithes  are  payable  in  respect  of 
Emds  occupied  by  the  Iceeper,  or  lands  inclosed  by  a  private  person,  by  encroachment  on  the  fi>Test,  for  that  is  a  pv- 
^retture,  and  not  an  assart 


£.  38  Geo.  a  1796.  Scacc. 
Howard y.BcviHgdon and  Another.  [4  Wood's  Deer.  646.] 

THE  bill  stated,  that  the  plaintiff  was,  in  the  year  179G,  by  virtue  of  cer-      a  custom  t< 
tain  mesne  assignments,  possessed  of  the  parsonage  of  Rickmansworth,  tithe  barley  ai 
in  Hertfordshire,  and  entided  to  all  the  tithes  of  corn,  hay,  and  other  profits  ^^  ^y  ™*^** 
whatsoever  thereto  belonging,  for  a  term  of  twenty-one  years,  particularly  the  cocE '  cSled** 
tithes  of  barley  and  hay,  wheUier  the  same  arose  from  a  first  or  a  second  crop ;  wads'from  the 
that  since  January,  1 790,  the  defendant  Bovingdon  had  occupied  a  farm  in  swath,  withoui 
the  said  parish,  and  had  thereon  barley,  oats,  and  a  second  crop  of  hay ;  '*^^ds>  ^^^  ^ 
that  previous  to  the  same  being  cut,  he  the  plaintiff,  on  the  twenty-fifUi  day  JentJTwadT'is 
of  July,  caused  a  notice  to  be  served  on  him,  viz.  **  I  hereby  desire  you  to  set  i^a.        ' 
out  aU  my  tithes  on  your  lands  at  the  approaching  harvest  fairly  and  fully.     I 
give  you  diis  previous  notice  so  to  do,  because  in  case  you  fail  herein,  it  will 
be  absolutely  necessary  for  me  to  proceed  against  you  in  such  manner  as  I 
maybe  advised.     Dated  this  twenty-fifth  day  of  July,  1796  ;"  that  the  said 
defendant  had  refused  to  comply  with  such  notice,  and  had  caused  his  barley 
and  oats  to  be  made  into  cocks  or  heaps  from  the  swaths  with  a  fork,  without 
raking  the  barley  and  oats  left  in  such  swaths  and  lying  around  such  cocks  ; 
and  had  insisted  on  his,  the  plaintiff's,  taking  the  tithe  thereof  in  that  state, 
alleging  that  he  was  not  entitled  to  the  tithe  of  such  rakihgs ;  that  the  de- 
fendant had  refused  to  set  out  any  tithe  in  respect  of  his  second  crop  of  hay, 
pretending  that  the  same  did  not  belong  to  the  plaintiff,  but  to  the  vicar  of  the 
parish ;  but  the  plaintiff  charged,  that  as  lessee  he  was  entitled  to  the  tithe  of  all 
hay  yearly  cut  in  the  parish,  whether  a  first  or  second  crop,  to  have  the  tithes 
of  barley  and  oats  fairly  set  out,  and^  in  order  thereto,  to  have  the  barley  and 
oats  left  in  the  swaths  from  which  the  cocks  or  heaps  were  made,  raked  up 
into  the  same  before  the  tithe  thereof  was  set  ou^  as  such  tithe  could  not  be 
fairly  set  out  without  such  raking ;  that  it  had  always  been  customary  in  the 
parish,  in  setting  out  the  tithes  of  barley  and  oats,  for  the  farmer,  after  mow- 
ing, to  put  the  same  into  cod^  or  heaps  from  the  swaths  with  a  fork,  and  then 
to  rake  the  barley  and  oats  so  left  under  the  swath,  and  lying  around  each 
cock  or  heap ;  and  afterwards  to  place  a  bough  upon  every  tenth  cock  which 
the  rector  or  his  lessee  was  entitled  to  take  away,  with  the  particular  raking 
to  each  tenth  cock  belonging ;  but  that  the  defendant  had  subtracted  the  tithe 
of  such  second  crop  of  hay,  and  had  refused  to  make  him  any  satisfaction  for 
die  same,  or  to  cock  his  barley  and  oats  for  tithing  otherwise  dian  as  aforesaid; 
that  he  had  threatened  to  dispute  such  custom  when  plaintiff's  witnesses,  who 
were  old,  should  be  dead ;  that  thereupon  the  plaintiff  caused  the  following 
further  notice  to  be  served  on  him,  viz.  "  Sir,  As  you  have  not  set  out  my 
tithes  fully  and  fairly,  it  will  be  necessary  for  me  to  commence  against  you 
such  proceedings  as  will  be  proper  to  do  myself  justice  ;  but  I  am  desirous  to 
do  this  with  as  little  loss  or  inconvenience  as  possible  both  to  you  and  myself: 
I  therefore  propose  to  take  away  all  the  tithes  you  have  set  out  for  me,  except 
only  a  few  cocks ;  but  I  desire  you  to  observe,  that  in  so  doing  I  do  not  ac- 
cept it  as  my  full  tithe,  nor  waive  any  objection  to  the  unfair  manner  in  which 
it  has  been  set  out,  but  merely  with  a  view  to  prevent  its  being  wasted  by  re- 
maining on  the  ground.     Dated  the  nineteenth  of  August,  1796  ;"  that  he,  the 
plaintiff,  in  pursuance  thereof,  carried  away  the  barley  so  imperfectly  set  out 
for  him  by  the  defendant,  except  six  cocks  only ;  that  the  defendant  carried 
away  the  rest,  with  all  the  rakings,  and  that  the  vicar  insisted  on  such  claim 
as  aforesaid.     The  bill  therefore  prayed,  that  it  might  be  declared  that  the  plain- 
tiff was  entitled  to  the  tithe  of  all  hay  yearly  arising  iii  the  parish ;  that  the 
defendant  Bovingdon  might  account  with  him  for  the  full  tithes  of  such  barley 
and  the  tithe  of  the  second  crop  of  hay  which  he  had  in  the  year  1796 ;  that 
he,  the  plaintiff,  might  be  at  liberty  to  examine  his  witnesses  in  support  of 
such  custom  as  aforesaid,  in  order  to  perpetuate  their  testimony ;  and  that  all 
proper  issues  might  be  directed,  which  might  be  necessary  in  the  progress  of 
the  suit. 

4t2  .The 
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1798.  The  defendant  Bovingdon  admitted,  that  the  plaintiff  was  lessee  of  the  par- 

HOWARD       sonage,  and  entitled  to  the  great  and  predial  tithes  arising  therein,  particularly 
^'  to  all  the  tithes  of  barley,  oats,  and  the  first  crop  of  hay ;  but  he  denied  that 

BOVINGDON^    he  was  entitled  to  the  tithe  of  any  other  crop  of  hay.     He  also  insisted,  that 
he  was  entitled  to  predial  tithes  only,  and  not  to  vicarial  tithes,  and  that  tjje 
tithe  of  hay,  except  of  the  first  crop,  was  a  vicarial  tithe,  and  payable  to  the 
vicar.     He  admitted,  that  he  occupied  Croxley  Hall  Farm  and  other  lands  in 
the  parish  ;  that  part  thereof  was  meadow ;  that  about  thirty  acres  of  it  had 
been  mowed  for  a  second  crop ;  that  he  had  also  had  on  his  said  lands  several 
acres  of  barley  and  oats,  and  some  clover  for  a  second  crop,  preserved  for 
seed,  which  he  submitted  was  clearly  a  vicarial  tithe.     He  denied,  that  he  had 
ever  declared  that  he  intended  not  to  set  out  the  tithes  of  his  barley  and  oats 
fairly,  though  he  believed  he  had  declared  that  he  would  neither  give  the 
rakings  or  the  second  crop.     He  admitted,  that  the  plaintiff  had  caused  such 
notices  to  be  served  on  him ;  and  insisted,  that  he  had  set  out  all  the  tithea 
&irly  at  the  then  last  harvest,  agreeably  to  the  custom  of  setting  out  such 
tithes  firom  time  immemorial  used  in  the  parish ;  that  he  had  caused  his  barley 
and  oats  to  be  made  into  cocks  from  the  swaths,  with  a  fork  usually  made  use 
of  for  that  purpose,  without  raking;  that  when  his  barley  was  mowed,  he 
throwed  the  swaths  into  little  cocks  (which  in  the  said  parish  and  county  were 
called  wads) ;  that  part  of  the  com  was  tithed,  by  allotting  the  tenth  wad  or 
cock  for  the  tithe  by  the  plaintiff's  tithing-man,  but  that  the  principal  part  of 
the  barley  was  tithed  by  the  defendant's  sons  in  the  same  manner,  with  the 
privity  of  the  tithing-man ;  that  his  corn  had  been  tithed  in  former  years, 
but  that  the  rakings  had  not  been  added  to  the  wads  or  cocks  since  the 
year  1795.     He  said,  that  it  was  an  advantage  to  the  tithing-man  as  well  as 
to  himself  to  have  the  corn  tithed  before  the  fields  were  raked;  for  that  wbeo 
he  caiTied  in  his  com,  the  tithing-man  came  and  took  the  tithes,  and  scraped 
up  the  rakings  under  the  tithe  wads  with  a  fork  ;  that  he  slightly  raked  under 
his  wads,  but  left  a  considerable  part  of  the  rakings  under  the  cocks,  to  be 
raked  with  the  other  parts  of  the  grounds  which  he  had  not  before  raked  ;  that 
when  he  had  raked  what  remained  of  the  grounds  to  be  raked,  the  tithing-man 
insisted  on  having  the  tithe  of  the  rakings  when  put  into  cocks  or  wads,  which 
he  would  not  permit  him  to  have,  the  said  tithing-man  having  raked  under  his 
tithe-cocks ;  that  he,  the  defendant,  not  having  raked  clean  under  any  of  the 
cocks  carried  by  him,  the  tithing-man  said  he  would  be  satisfied  if  he  the  de- 
fendant  would  set  out  every  twentieth  or  thirtieth  wad  of  his  rakings ;  that  he 
had  persisted  in  refusing  to  permit  the  tithing-man  to  take  any  tithe  of  the 
rakings  so  lefl  in  part  unraked,  which  were  not  any  part  of  the  rakings  be- 
longing to  the  tithe-cocks  or  wads ;  and  he  insisted  Uiat  tlie  rector  was  not 
entitled  to  any  such  tithe.     He  denied,  that  any  corn  had  been  left  for  raking 
more  than  could  be  avoided,  or  that  he  had  acted  with  any  intent  to  defraud 
the  plaintiff;  and  he  insisted,  that  the  tithes  had  been  set  out  as  fairly  as  they 
could  be  ;  that  he  was  not  entitled  to  the  tithe  of  any  of  the  rakings  ;  t^t  he 
ought  to  take  the  tithes  of  barley  and  oats  in  manner  aforesaid ;  th«l4E(  had 
tithed  according  to  the  immemorial  usage  of  tithing  in  such  cases,  and  thaUihe 
late  tithing-man  had  always  taken  every  eleventh  cock  or  shock  of  wl^t, 
barley,  and  oats,  if  shocked,  cocked,  and  raked,  and  led  in  wads  without 
raking  the  tenth  wad.     He  denied,  that  the  plaintiff  was  entitled  to  have  the 
barley  and  oat^  lefl  under  the  swaths  from  which  the  cocks  and  heaps  were 
made,   or  lying  scattered  around  such  cocks  and  heaps,  raked  up  into  the 
same  before  the  tithe  thereof  was  set  out,  or  that  the  tithe  could  not  be  fairly 
set  out  without  raking.     He  admitted  it  to  be  customary  in  the  parish,  in  the 
setting  out  the  tithes  of  barley  and  oats,  for  the  farmer,  aflcr  mowing,  to  put 
the  same  into  cocks  or  heaps  from  the  swaths  with  a  fork,  and  then  to  tuhe 
the  same,  and  place  a  mark  upon  every  tenth  cock ;  but  he  said,  that  he 
did  not  believe  it  to  be  customary  to  rake  the  barley  and  oats  which  might  he 
left  under  such  swaths,  and  lying  round  each  cock  or  heap,  and  whid^  were 
called  rakings,  before  the  tithe-cock  was  set  out,  such  rakings  beiqg  uuvbUj 
done  afterwards.     He  admitted,  that  he  did  subtract  the  secQn4^crbp,Qf^|liy ; 

and 


I' 


amd  insisted,  that  he  was  not  bound  to  make  the  plaintiff  any  satisfaction  i 
respect  thereof,  or  to  cock  his  barley  and  oats  for  tithing  otherwise ;  and  be 
iieved  that  plaintiff  did  carry  away  the  barley  as  the  same  was  set  out,  excep 
six  cocks.  He  further  said,  that  the  plaintiff  having,  in  the  year  1793,  brough 
an  action  of  debt  against  him. in  the  court  of  King's  Bench,  upon  the  statut 
for  subtraction  of  tithes,  and  made  the  cause  of  such  action  the  not  setting  ou 
the  tithe  of  the  rakings  of  his  barley,  the  said  action  was  tried,  and  a  verdic 
found  in  favour  of  the  defendant,  and  that  he  had  been  ever  since  very  cir 
cumspect  respecting  the  rakings.  He  further  said,  that  the  plaintiff  had  sen 
to  see  the  swaths  fairly  thrown  in,  and  had  never  objected  to  them  to  th< 
knowledge  of  the  defendant.  He  admitted,  that  he  had  carried  away  th< 
whole  of  the  rakings ;  that  the  whole  of  the  crops  of  barley  and^  oats,  whei 
mowed,  had  been  put  into  cocks  or  heaps  without  raking ;  that  some  smal 
quantities  had,  for  want  of  raking  after  such  crop  was  cocked,  been  lefl  upoi 
die  land ;  that  afVer  the  several  cocks,  put  togedier  in  manner  aforesaid,  hai 
been  taken  away,  what  was  led  under  the  swaths  and  scattered  around  th< 
cocks  were,  by  the  defendant's  order,  raked  together  and  carried  away  ;  anc 
that  he  had  not  made  the  plaintiff  any  compensation  whatever  for  the  titht 
thereof. 

The  defendant,  Alexander,  the  vicar  of  the  parish,  claimed  the  small  tithes 
particularly  the  tithe  of  agistment  of  barren  and  unprofitable  cattle  ;  but  he 
disclaimed  all  right  to  great  tithes,  and  the  tithe  of  hay  made  from  either  the 
iirst  or  second  crop  of  grass  mowed  in  the  parish ;  and  therefore  he  insisted, 
that  he  ought  not  to  have  been  made  a  party  to  the  suit. 
.  The  plaintiff  replied ;  the  defendants  rejoined ;  and,  the  cause  being  al 
issue,  divers  witnesses  were  examined  on  the  part  of  the  plaintiff;  and  theii 
depositions  being  duly  published,  the  cause  came  on  to  be  heard  this  day ;  and 
upon  hearing  counsel  for  all  parties;  and  reading  the  depositions  on  the  pari 
of  the  plaintiff;  and  on  full  debate  had ;  the  court  declared  the  plaintiff  en- 
titled to  the  tithes  of  the  second  crop  of  grass  mowed  for  hay;  to  have  the 
barley  set  out  for  tithing  in  cocks  or  heaps;  to  have  the  corn,  scattered 
around  such  cocks  or  heaps,  raked  up  to  the  same  before  it  is  tithed  ;  and  to 
take  away  the  said  tithes  with  the  rakings  thereto  belonging. 

The  court  thereupon  ordered  the  deputy  to  take  an  account  of  the  tithes  of 
the  second  crop  of  hay  mowed  on  the  grounds  of  the  defendant  for  the  years 
1796  and  1797;  of  the  tithes  of  barley  cut  and  mowed  upon  his  lands  in  the 
said 'years  as  prayed  by  the  bill;  and  to  tax  the  plaintiff  and  the  defendant 
Alexander  their  costs  of  this  suit. 

The  court  further  ordered  J.  Bovingdon  to  pay  what  should  be  found  to 
be  due  upon  the  said  accounts,  with  costs. 

The  court  full. 


E.  38  Geo.  3.  1798,  Scacc, 
TBtev.Skelion  and  Others.  [4  Wood's  Deer.  650.]  Givil.1503. 

nnHE  rector  of  Coningsby,  in  the  county  of  Lincoln,  claimed  the  great  and 
-^  small  tithes  of  the  parish  ;  and  prayed,  that  the  defendants  might  set 
ferth  a  true  account  of  all  and  singular  the  lands  occupied  by  them  respec- 
tively sinc^  the  plaintiff's  institution  in  June,  1 792  ;  the  quantities  and  quali- 
ties of  such  lands  ;  the  names  of  the  closes  of  which  the  same  consisted ;  the 
tithable  matters  and  things  which  had  arisen  thereon ;  and  account  with  him 
for  the  value  thereof.    . 

The  defendants  admitted,  that  the  plaintiff  was  rector,  and  as  such  entitled 
to  the  great  and  small  tithes  arising  in  the  parish ;  that  they  were  severally  in 
the  possession,  and  seised  of  tha  estates  of  inheritance  of  the  messuages,  cot- 
tages, tenements,  farms,  lands,  and  grounds  in  the  said  rectory  and  parish,  as 
described  in  their  answers ;  and  said,  that  all  their  said  premises  had  been 
formerly  part  of  the  possessions  of  the  Abbey  of  Kirkstead ;  that  the  said 
abbey  was  of  the  order  of  Cistertians ;  that  it  was  dissolved  by  Henry  the 
Eighth,  and  all  its  possessions,  including  the  said  landsi  tenements,  and  heTe<- 

ditaments. 
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ditaments,  vested  in  the  crown ;  that  at  the  time  of  the  dissolution^  the  said 
lands,  tenements,  and  hereditaments,  were  b  the  manuranoe  and  oocupQtion 
of  the  abhot  and  convent  of  the  said  abbey ;  that  the  said  abbey  and  convent, 
at  the  time  of  the  said  dissolution,  held  the  said  lands,  tenements,  and  here* 
ditaments  discharged  and  exempt  from  the  payment  of  all  manner  of  tithes ; 
that  the  said  lands,  tenements,  and  hereditaments  had,  by  a  grant  from  the 
crown,  and  by  divers  mesne  conveyances,  become  vested  in  them,  and  m 
Eustace  Parrot  and  John  Randsley ;  that  they  were  severally  seised  of  the  said 
estates  of  inheritance,  therein  also  mentioned ;  and  they  insisted,  that  all  the 
said  lands,  tenements,  and  hereditaments  which  were  so  severally  in  their  pos- 
session, were  discharged  and  exempted  from  the  payment  of  all  and  all  manner 
of  tithes,  when  and  as  often  as  the  same  were  in  the  manuranoe  and  occupa- 
tion of  the  owners  thereof;  and  that  no  tithes  in  kind,  or  any  composition  or 
satisfaction  in  lieu  thereof,  had  ever  been  set  out  or  paid  for  the  said  landsy 
tenements,  and  hereditaments,  or  any  of  them,  at  any  time  when  the  same 
were  in  the  manurance  or  occupation  of  the  owners  of  the  inheritance  thereof; 
and  that  the  said  lands,  tenements,  and  hereditaments,  having  been  in  lh» 
occupation  of  the  owners  thereof  during  the  whole  of  the  time  &at  the  plain- 
tiff had  been  rector,  they  ought  hot  to  be  compelled  to  account  to  him  for  the 
tithes  which  had  arisen  on  the  said  premises,  or  any  part  thereof,  during  the 
time  that  he  had  been  rector ;  and  they  hoped  that  they  should  have  the  same 
benefit  of  the  several  matters  aforesaid  as  if  they  had  pleaded  the  same  in  bar 
to  the  relief  sought  by  the  bill.  They  further  said,  that  they  had,  in  a  schedule 
to  their  said  answer,  set  forth  an  account  of  aU  and  singulu  the  tithable  mat* 
ters  and  things  had  by  them  respectively  on  their  said  lands  and  premises, 
since  the  time  that  the  plaintiff  waa  instituted  and  inducted  into  the  rectory, 
distinguishing  therein  which  of  the  said  tithable  matters  and  things  had  arisen 
on  the  lands  and  premises  of  each  of  them  respectively,  and  insisted  that  they 
ought  not  to  be  compelled  to  come  to  any  account  with  the  plainti^  or  to 
make  him  any  satisfaction  in  respect  of  the  tithes  demanded  by  his  bill. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  the  cause  being  at  issuer 
several  witnesses  were  examined  on  the  part  of  the  defendants  only ;  and  pub- 
lication being  duly  passed,  the  cause  came  on  to  be  heard  ;  and  upon  hearing 
counsel  for  all  parties  several  days  ^  and  reading  the  following  evidence  for 
the  defendants,  viz.  the  depositions  of  John  Caley,  gentleman ;  an  oflBce  copy 
of  a  charter  of  the  thirty-sixth  year  of  Henry  the  Third  from  tlie  Tower ;  die 
depositions  of  several  witnesses  taken  in  the  cause;  the  minister's  accounts 
of  the  twenty-ninth  year  of  Henry  the  Eighth ;  two  decrees  in  this  court,  the 
one  dated  the  eighth  of  February,  1654,  and  the  other  dated  the  tenth  of 
November,  1656,  in  a  cause  wherein  William  Skelton  was  plaintifi^  and 
William  Banks  was  defendant ;  and  upon  hearing  the  reply,  the  cause  was 
ordered  to  stand  over  for  the  judgment  of  the  court ;  and  the  cause  now 
standing  in  the  paper  of  causes,  the  Lord  Chief  Baron  delivered  the  same; 
and,  the  plaintiff  declining  to  take  the  issues  offered  by  the  court,  it  was  there- 
upon ordered  and  decreed,  that  the  bill  be  dismissed,  with  costs. 

The  court  fun. 
The  court  was  of  opinion,  that  the  stat.  31  Hen.  8,  comprehended  all 
monasteries  dissolved  afler  4th  February,  27  Hen.  8. ;  and  that  the  lands  of 
such  monasteries  were  exempt  from,  tithes  under  that  statute,  though  die 
crown  might  have  previously  granted  them  away. 

E.  98  Geo.  3.  1798.  Scacc. 
Mmuell  V.  Paine  and  Others.  [4  Wood's  Deer.  561.1  Gwil.  1504. 

onnSr^^here   T^HE  biU  Stated,  diat  in  the  year  1791,  and  at  die  time  of  making  the  lease, 
the  number  far-  dated  the  Ml  of^pril,  1791,  the  Rev.'John  Carver,  bachelor  of  laws, 

rowed  amounted  archdeacon 

to  seven,  and  did  not  exceed  ten,  and  to  pay  toothing,  When  the  nymber  was  less  than  seven,  held  good ;  the  cooA 
considering  the  custom  to  he  benefidal  to  the  parson,  from  the  fecundity  of  the  animai 

A  custom  for  hedge-rows,  when  less  than  a  rod  in  width,  to  be  exempt  from  tithes,  held  to  be  dearly  bod. 

The  exemption  from  tithes  of  clover  cut  green  for  fodder,  depends  upon  the  insufficiency  of  other  food. 

There  is  no  definite  mode  of  tithinff  nease ;  but,  on  principle,  the  tithe  ought  to  be  set  out  as  soon  as  the  crop 
'.-.  .    jj  nfloertained. 


arclMmecn  of  Sorry,  in  right  of  his  archdeaconry,  was  seised  in  fee  of  tl 
three  chapels  or  parsonages  of  Frensham  and  Elstead,  in  the  county  of  Surr; 
and  of  Bendey,  in  the  county  of  Southampton,  with  the  rights,  memhers,  an 
appurtenances  thereof,  and  in  particular  of  the  tithes  of  com,  grain,  hay,  hai 
grass,  clover,  artificial  grass,  wood,  except  timber  and  timber-trees,  the  agis 
ment  of  barren  and  unprofitable  cattle,  and  all  other  the  tithes,  great  and  sma 
arising  within  the  said  chapds  in  kind;  that  before  and  at  the  time  of  makii 
the  said  lease,  the  said  tithes  and  premises  had  been  and  were  let  to  and  occupi< 
by  the  fiurmers  thereof  at  a  rent  therein  reserved;  that  by  indenture  of  leat 
^ited  the  6th  of  April,  1791,  the  archdeacon  demised  to  the  plaintiff  and  to  tl 
defendants  De  Burgh  and  Bishop,  all  those  the  said  three  chapels  or  parso! 
ages,  with  their  appurtenances,  and  all,  and  all  manner  of  tithes,  oblations,  obyei 
tioDB,  rents,  duties,  commodities,  advantages,  and  profits  to  the  same  belonj 
ing,  yearly  arising  therein,  to  hold  to  them,  their  heirs  and  assigns,  for  thr 
lives,  at  a  yearly  rent  therein  mentioned ;  that  the  said  De  Burgh  and  Bish< 
were  trustees  thereof  for  the  plaintiff;  that  the  plaintiff  thereby  became  e 
titled  to  the  tithes  before  stated,  in  kind ;  that  he  had  received  parts  of  tl 
same;  that  he  ought  to  have  been  satisfied  for  the  remainder ;  that  the  d 
fendant  Richard  Paine helda  farm  in  the  chapelry  of  Frensham,  and  had  agist 
thereon  barren  and  unprofitable  cattle,  to  the  tithes  of  which,  except  of  the  eata 
upon  turnips  to  Michaelmas,  1793,  he  was  entitled;  that  the  said  defends 
had  upon  his  said  farm  a  number  of  young  pigs ;  that  he  had  also  in  the  sa 
years  cut  down,  sold,  converted,  and  disposed  of  for  his  own  use,  coppice-woe 
underwood,  and  other  wood  not  being  timber  or  timber-trees  in  and  upon  1 
said  farm ;  that,  during  the  year  1792,  he  had  reaped  and  carried  away  i 
his  own  use  wheat  and  other  com  and  grain  therefrom ;  that  in  the  years  1 71 
and  1793,  and  since  that  time,  he  had  kept  thereon  milch  cows  which  prod 
ced  milk ;  and  that  in  1793  he.had  drawn  up,  severed,  gathered,  carried  awa 
din)osed  of,  and  converted  to  and  for  his  use  a  number  of  young  firs,  fir-plan 
and  other  plants  and  shrubs  out  of  the  said  farm,  the  tithes  of  which  he  h 
refused  to  pay.  The  bill  further  stated,  that  the  defendant  J.  Galden  occ 
pied  a  farm  in  the  chapelry  of  Bendey ;  that  he  had  cut  down,  sold,  and  di 
posed  of  for  his  own  use,  coppice-wood,  underwood,  wood  for  and  made  in 
charcoal,  and  other  wood  not  being  timber  or  timber-trees  thereon ;  that 
had  also  kept  barren  and  unprofitable  cattle  of  different  kinds  thereon ;  tl 
he  had  also  mowed  clover  and  artificial  grass  thereon,  and  used  the  same  i 
green  fodder  and  various  other  purposes ;  and  that  he  had,  in  the  year  171 
severed,  carried  away,  and  converted  to  his  own  use  groat  quantities  of  pea 
the  tithes  of  all  or  any  of  which  he  had  refused  to  pay.  The  bill  then  furtl 
stated,  that  the  defendant  James  Mills  occupied  a  farm  in  that  part  of  the  cl 
pelry  of  Frensham  called  the  tithing  of  Dorking-field,  and  had  had  thereup 
pease,  hay,  grsiss,  and  various  other  tithable  matters,  the  tithes  of  whi 
he  had  refused  to  pay.  The  bill  therefore  prayed  an  account  and  payment 
The  defendants  admitted  the  plaintiff  was  lessee  of  the  tithes  as  stated 
the  bill ;  and  the  defendant  Richard  Paine  said,  that  he  occupied  certain  las 
in  the  chapelry  of  Frensham;  that  he  had  paid  to  the  plaintiff  a  oompositi 
for  his  tithes  to  the  10th  of  October,  1791 ;  that  the  plaintiff  had  given  h 
notice  to  pay  his  tithes  in  kind  from  that  time;  that  he  had,  afler  the  10th 
October,  1 791,  and  before  the  10th  of  October,  1793,  agisted  sheep  on  turni| 
that  he,  afler  the  10th  of  October,  1793,  rendered  the  plaintiff  an  account 
writing  of  the  agistment  of  such  sheep,  deducting  for  such  as  had  been  sh( 
and  had  paid  tithe-wool ;  and  also  an  account  of  the  tithes  of  his  calves  di 
ing  the  same  time,  and  of  some  flax;  that  on  the  3d  of  December,  1793, 
paid  him  the  amount  of  such  account,  and  took  a  receipt  for  it ;  that  he  h 
not,  afler  the  said  10th  of  October,  1791,  and  before  the  filing  of  the  b 
agisted  any  horses  or  oxen,  except  what  were  used  for  husbandry,  or  any  he 
ers  or  any  barren  cows  or  other  unprofitable  catde  whatever,  except  that 
the  summer  of  1793  he  had  brought  in  two  heifers  which  were  Iweeding  up 
the  pail,  and  a  yearling  colt  which  he  intended  for  husbandry,  and  for  die  fc 
of  which  no  tithe  was  due;  that  he  had  not,  since  the  10th  of  October,  171 
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were  soVik^ ii^fLjrcUj  kst,  aad  #hitii»>.winr;M  'otlfMRtiiS^,'^the  ^ii^^»keiM# 
h^^lJe^p  &xrl^^9toii«f  that  beihfu}<£H!rdiicd4w6  fAfft'in^^7M^  flit4#Ve<)^^ 
in  J1793I  aod.^at  h^Jt^d  taken  sutfh  pigs  to  his  own  mt  without  n^Hking  die  * 
pl^mti^^aiij  ^^tisfactipD  fox  tU  tithe  tboreofy  Ibr  that  there  was  an  iflftmemorial 
custoo)  p\  the  .said  cbapelries  or  parsonages,  as  well  l»  in  several  toeighboai^ 
in^  paristies  oq:  districts}  that  every  ocoupiev  of  lands  or  tenements  within  the 
saTqe^|j4yiq^Wi\y  p%s  farrowed  "withiAthe  same  to  the  numher  of  seven  or  up* 
ward?)'  APd^iV?^  eai,ceedmg  ten  in  niuflober)  should  render  and  pay  to  the  owner 
OT^xp^x'^^>x  pf  tithes  cf  nhe  said  dbapelf  ie»  or  -  parsontt^es,  or  his  lessee  or 
farmer^ ^(^'leiB^pfs  x>r  farxi(i9r§f  one  of  amshipigs  fbror  iri  Iku  of  the  tithes  of 
such  numW  ofpigs  for  that  year ;  aocLifaAt  Mob  tioid  every  such  occa|^ier  should  - 
"^^sff fJ^A^f  J^X  ^y  ^ati#^rti  iAfespeci>b£  the' tithes  of  pigs  being  under 
sevmrixyi^iipj^er  ^iu  any  qneyear*    He  further  sddi  tiMtt  henadnot,  since 
tUO^tK?]^  <J(ctbbejr/l7dJ,,c|ut  any  coppice-wood  or  underwood  on  his  farm, 
es^'tUba^.JQ  1702  be  had  cut  down  a  aonll  ooffnice  in  Pond  Field»  and  that 
h^l^^u|y's^^  tithe  thereof, ^  which  the  plaintiff  had  carried  away; 

ai^4#xcept  tpat^.  i79Z,  be  had  aleo  eut  down  Fa«d  Htnger  Coppice,  h«it  that 
he  )^gd'  jioi  set  jout  any.  tithe  hereof,  because  he  bad  converted  and  applied  the 
pungip^l  part  thereof  to  the  purpose  of  making  hop-*poles  and  hurdle-rods  for 
the.^^^  ,oX,bii^  &rm,>i)d  the  remainder  for  fuel  in  his  house;  and  that  by  a 
cilstoiliili  jq  ;^)ie  said  4tree  dbapdries  or  parsonages,  except  as  to  the  tithing  of 
Cneer't,  respectively ;  which  had  subsisted  from  time  whereof  the  menory 
of  .man  was  not  to  the  contrary,  and  stiU  subsisted,  no  tithes  of  any  coppice 
wood  or  aay.otber  underwood,  cut  within  the  said  three  cbapelries,  except  as 
id  tlie  said  tithing,  and  applied  to  the  purposes  of  husbandry  therein,  or  for 
fuel  for  the  hou$e^  or  any  satis&ction  in  lieu  thereof,  ought  to  be  rendered  or 
p^Td  to  the  owner  or  proprietor  of  the  said  three  several  cbapelries  or  parson- 
agiBs  respectively,  or  his  lessee  or  farmer,  or  lessees  or  farmers.  He  fmtfaer 
sajfdi  thai  by  the  custom  of  the  Weald  of  Surry,  no  tithe  was  due  of  under- 
wood cut  within  the  tithing  of  Cheert,  which  was  situated  within  the  parish  or 
parsonage  of  Frensham,  and  was  part  of  the  Weald,  but  that  no  part  of  his  lands 
was  v^itliin  the  said  tithing  of  Cheert;  and  he  further  said,  that  he  had  set  out 
hi^  iithes  of  wheat  by  the  sheaf:  and  he  set  forth  the  tithes  of  milk  and  calves, 
fir^plitots,  and  other  things,  and  submitted  to  the  court  whether  any  tithe 
became  due.  to  the  plaintiff  in  respect  of  fir-plants  removed  from  one  farm  to 
axfother  faiin  in  a  difierent  parish;  and  denied  that  he  had  caused  any  part  of 
the  tithes  to  be  subtracted  from  the  plaintiff,  or  any  part  thereof  to  be  set 
out  or  lefl;  fraudulently  or  vexatiously  for  jiim,  contrary  to  the  usage  or  cua- 
tomof  the  country. 

"Th^  delendanf  ^ohn  Galden  admitted,  that  he  occupied  the  greater  part  of 
a  f^rin  situated  in  the  chapelry  of  Bentley,  called  Bury  Court  Farm;  that  the 
reiidue  was  \n  the  possession  of  the  owner  thereof;  that  he  also  ooeupt^ 
Peirry  Lsind  Pso'm,  in  the  said  chapelry;  and  he  set  forth  an  account  of  has 
tithaole  matters,  and  spoke  to  the  same  effect  as  the  defendant  Paine  had  daae\  * 
but  fiU^her  said)  that  in  the  years  1792  and  17i^d,  he  cat  upon  his  said  fauns 
cl9vejr-^af>s,jand  other  artifici^  grasses,  but  that  they  werecut  for  the  nisces- 
sat^  tide  arid  support  of  his  horses  used  in  husbandry  00  his  said  farms  within 
thtf ;  sdid^dhapelries,  and  were  (except  wba^  was  eaten  by  his  Baddle-borae) 
eal^h  a(id  'Consumed  by  his  liorses  used  in  fausbalKfay.  He  further  aaid,  that 
h^h^m  the  said  years  also  cutandLeevered  theb^eon  pMse,  uid  carried  ivway 
th^  i^me,  but  that  he  had  duly  set  out  the  tithe-  thereof^  atid  left  the  same 
fof "  the  plaintiff. ,  He  dc;nied,  that  there  waa  any  custom  or  usage  as  to  ^ 
pa)rticu^ar  marks  or  tokens  to  be  used  in  setting  out  die  tithes  of  pease  in  the 
sat^  j^rsonages;  and  insisted,  that  they  were  set  out  in  wads;  that  each  tithe 
w^'was  marked  with /a  Dumber  of  stsaws  which  were  stuck  thet^em,  in  die 
sahie  w^^  ad  the  farmers  in  the  said  parsooi^  had  befiire  eet  out  the  tithes  of 
thih'  pe£ide,knd  which' die  plaintiff  had  taken  away  without  objecting  to  such 

.11       »    ■  '  '    ^   ^^*  ^  m^ 


oi  uwsKwfftmU » I  gpoi  ■  iniwrn»  vmtvm  nnx  anang  was  exm-iMTocauu;  ana 
fat^tei  fcrthihjip  .liAd»)e  aatten;  and  laxl,  that  in  179S  he  had  cut  upon  part 
of  bis  lands  some  pease»  and  canried  away  the  same  without  setting  out  the 
tithe  thereof;  for  that  the  pease  were  sown  hy  drilling,  and  not  by  broadcast, 
and  that  it  had  been  the  custom  of  the  neighbouring  parishes  to  consider  pease 
when  sown  in  a  broadcast  as  a  great  tithe,  and  when  in  drill  as  a  small  tithe, 
and  that  therefore  the  plainti£Pwas  not  entitled  to  the  tithe  thereof. 

The  defendants.  Fish,  De  Burgh,  and  Elis.  Bishop,  admitted  the  lease  as 
stated  in  the  bill;  and,  referring  thereto,  said,  that  it  was  made  to  them,  and 
their  names  inserted  therein  as  lessees  by  the  plaintiff,  but  that  they  were  only 
trustees  for  them;  and,  submitting  their  interest  to  die  court,  said,  that  they 
wf  re  ready  to  act  as  the  court  should  direct 

'The  phuntiff  replied;  the  defendants  refined;  and  witnesses  wer^examined 
on  the  part  of  the  plaintiff  and  the  defendants  Riehard  Paine,  John  Yalden, 
and  James  Mills;  and  the  causecame  on  to  be  heard  the  5th  day  of  February, 
1798;  when»  upon  hearing  counsel  several  days  for  all  parties ;  and  reading 
thelUlowing.evidence  for  the  plaintiff,  vis.  a  lease  dated  the  6th  of  April,  1791, 
with  livery  of  seisin  indorsed  thereon,  and  made  between  John  Carver  the 
archdeacon  of  Surry  of  the  first  part ;  the  defendants  Fish,  De  Burgh,  and 
Elisabeth  Bishop,  widow,  and  the  plaintiff,  of  the  second  part;  Lord  Stawell 
and  others  of  the  third  part ;  and  Gabriel  Jahourdin,  clerk,  of  the  fourth  part; 
a  letter  from  the  defendant  Richard  Paine  to  the  plaintiff,  dated  the  9th  of 
January,  1793;  the  deposition  of  Richard  Venner  to  the  eleventh  interroga- 
tory; several  entries  from  the  register-book  of  Frensham  parish  in  the  years 
1721, 1722,  1723,  1726, 1768, 1778, 1760,  and  1781 ;  an  order  of  this  court, 
dated  the  3l8t  day  of  January,  1796,  for  reading  the  following  exhibits,  viz. 
the  seal-roll  belonging  to  Frensham  church;  Frensham  church-rate,  made  the 
19th  day  of  April,  for  part  of  the  years  1762,  and  1763;  various  depositions 
in  the  cause;  and  reading  the  following  evidence  for  die  defendants  Paine, 
Yalden,  and  Mills,  viz.  A  notice  signed  Thomas  Mantell,  directed  to  Richard 
Paine,  dated  the  24th  of  March,  1791;  three  receipts  for  1791, 1792,  and 
1793,  signed  by  Thomas  Mantell;  the  depositions  of  several  witnesses  taken 
in  the  cause;  Dorkingfield  poor-book  in  1707;  the  particulars  of  the  rectory; 
and  hearing  the  reply,  the  cause  was  ordered,  on  the  3d  of  May,  1798,  to 
stand  over  for  judgment;  and  on  the  10th  of  the  same  month ; 

Sir  Abchibald  Macoonald,  Knight,  Lord  Chief  Baron,  delivered  the  same 
aceordingly ;  and  ordered  the  deputy  to  take  an  account  of  what  was  due  from 
the  defendants  Richard  Paine  and  John  Yalden  for  the  tithes  of  all  the  barren 
cows,  horses,  oxen,  heifers,  sheep  and  other  unprofitable  catde  agisted  by  them 
or  either  of  diem  on  their  said  farms  and  lands;  an  account  of  the  wood  cut 
by  the  defendants  in  their  hedge-rows  firom  the  lOth  day  of  October,  1791,  to 
the  time  of  the  report;  an  account  of  the  coppice-wood,  underwood,  and  other 
wood  cut  in  the  sidd  defendant's  coppices  and  elsewhere,  except  in  hedges, 
not  used  for  fiiel  or  purposes  of  husbandry;  an  account  of  the  defendant 
Richard  Paine's  wheat  and  milk  as  prayed  by  the  bill;  and  an  account  of  the 
«  defendant  James  Mill's  pease,  with  costs. 

The  court  further  ordered  the  deputy  to  enquire  whether  John  Yalden  had 
sufficient  fodder  to  support  his  catde  used  in  husbandry  without  the  green 
fodder  in  tiK  pleadings  mentioned,  and  whedier  any  part  thereof  was  con- 
sumed by  any  other,  and  what  descripUon  of  catde,  and  whether  he  had  duly 
set  out  his  tithe  of  pease  in  the  year  1793,  in  wads  of  a  proper  size;  and 
whether  the  said  tithe-wads  were  so  separated  from  the  other  nine  parts,  as 
that  the  sud  plaintiff  might  take  away  the  said  tithe- wads  with  ease  and  con« 
venience,  and  without  interfering  with  the  said  defendant's  nine-tenths  thereof; 
and  how  and  in  what  manner  the  said  defendant  did  previously  to  and  hath 
sboethe  said  year,  1793,  set  out  his  dthe  of  pease?  And  whether  Richard 
Pain's  fir-plants  were  drawn  before  or  after  the  day  on  which  the  bill  was 
filed? 
The  court  further  ordered  a  trial  at  law  on  the  two  following  issues:  first, 

*' Whedier 


any  pigs  farrowed  within  the  same,  to  the  number  of  seven  or  upwards,  and 
not  exceeding  ten  in  number,  should  render  and  pay  to  the  owner  or  proprie- 
tor of  the  tithes  of  the  said  cfaapehries  or  parsonages,  or  his  lessee  or  farmer,  or 
lessees  or  farmers,  one  of  such  pigs,  for  or  in  Ueu  of  the  tithes  of  such  number 
of  pigs  for  that  year,  and  that  each  and  e^ery  such  occu{»er  should  not  raider 
or  pay  any  satis&ction  in  respect  of  the  tithes  o£  his  pigs  being  under  seven 
in  number  in  any  one  year.''  The  judge  to  be  at  liberty  to  indorse  any 
special  matter;  with  the  usual  directions. 

The  court  further  ordered  so  much  of  the  bill  as  prayed  an  account  of  the 
tithe  of  agistment  of  oxen,  against  Richard  Paine  and  John  Yalden,  to  be  dis- 
missed with  costs;  and  the  consideration  of  costs,  and  all  further  directions, 
to  be  reserved  till  afler  the  return  of  thepogUa  and  the  deputy's  report. 

The  court  full.     [fFooA] 

In  this  case  the  court  held,  that  there  was  nothing  unreasonable  in  the  mo- 
dus  for  pigs;  for,  as  laid  in  the  answer,  it  would  be  beneficial  to  the  parson, 
the  animal  being  most  prolific.  That  there  was  no  distinction  between 
copses  and  hedge-rows;  apd  there  was,  therefore,  no  ground  to  direct  an  issue, 
the  plaintiff  being  clearly  entitled  to  the  tithes.  That  the  custom  of  tithing 
wheat,  contended  for  by  the  defendant,  was  dearly  bad.  That  the  exempti<n 
as  to  the  clover  cut  green,  depended  on  the  sufficiency  of  other  food;  as  to 
whidi  an  inquiry  was  necessary.  With  respect  to  pease,  no  prior  mode  of 
tithing  was  stated  in  the  books,  but,  on  prindple,  the  tithe  ought  to  be 
set  out  as  soon  as  it  came  into  parcds,  so  that  the  tenth  might  be  ascertained. 
In  the  present  case  it  did  not  appear  how  fiir  that  had  been  done,  and  an 
inquiry  was  necessary. 

T.  38  Geo.  3. 1798.  K.  B.  Sittings  after  Term. 
Ozmdon  r.  Skinner  and  Others.  [MS.j  Gwil.  1513. 

J^"  *  P**"*"*^"  TN  this  case,  which  was  an  action  to  recover  a  deposit  made  on  a  purchase 
o£a  pordon'of  ^^  auction  of  an  estate,  described  to  be  tithe-free,  on  the  ground  that  the 

tithes  by  the  exemption  for  tithes  was  not  shewn:  it  appearing,  upon  the  abstract,  that  the 
owners  of  the  tithes  had  been  granted  as  a  portion  of  tithes  distinct  from  the  rectory,  shortly 
lands,  though  after  the  Norman  Conquest,  to  the  monks  of  St.  Andrew  of  Rochester,  in 
ezpresslymen^  whose  possession  they  remained  until  1540:  and  that  Hen.  8,  in  the  SSrd 
tioned  in  their  J^^  ^f  his  reign,  granted  them  to  the  Dean  and  Chapter  of  Rochester,  but 
title-deeds,  the  who  appeared  never  to  have  possessed  them.  And  it  also  appearing^  that  the 
court  held,  that  ancestors  of  the  vendors  had,  as  owners  of  the  estates  in  question,  been  in  the 
tfim^pSr  to  possession  of  the  tithes  for  250  years;  thou^  their  conveyuices  did  not  ex- 
thesti^iSEliz.  prcssly  mention  tithes;  the  court  held,  that  a  good  title  was  shewn;  for  a 
ought  to  be  conveyance  from  the  Dean  and  Chapter,  before  the  stat.  13  Eliz.  inight  be  pve- 
piesumed.         sumed ;  especially,  as  they  never  had  the  tithes  as  of  comnion»law  right. 

The  plaintiff  was  nonsuited. 

ir??.  T.  89  Geo.  3.  1799.    Scacc. 

'■^^'^  Hett  r.  Meads.  [MS.]  Gwil.  1616. 

Lands,  formerly  TN  this  case  an  objection  was  raised,  that  a  tenant  for  life  of  lands,  formerly 
belonging  to  an  J.  belonging  to  a  monastery  of  the  Cistertian  order,  and  exempt  from  tithes 
Siterti  rder  ^°  *^^  manurance  of  the  owner,  had  not  such  an  interest  in  him  as  would  sup- 
and  exempt  '  P^'^  ^^^  privilege ;  for  that,  to  entitle  the  lands  to  the  exemption,  the  owner 
from  tithes  must  be  absolute  owner,  and  have  the  same  estate  as  the  monastery  had.  The 
whilst  in  the       Lord  Chief  Baron,  however,  held,  that  there  could  be  no  reason  why  the  es- 

maniiruiceof  ^^  ^^^  Yife  and  all  the  other  component  parts  of  the  estate  should  not  be  ex- 
ue  owner,  were  ,  .  •*aii  .  ij  i.t^ 

held  to  be  ex-     cmpt  as  they  came  mto  possession.     And  the  court  unammously  decreed,  that 
empt  in  the       the  tenant  for  life  was  exempt, 
manurance  of  a  tenant  for 


U0iediiriD^^QB'flRia<tBmi8e,  proviaea  proper 'person  roperiorm  ine'cracjF,  id 
vepiHT,  .aodafc  tht  end,  expiration,  or  other  sooner  determination  of  the  terta, 
tp'^wrreftder  tlie  premitey  to  Jolm  Deane,  his  heirs  or  assigns,  or  tbe  person 
>i{ho<shonld'  be  entided.  '  .  ...  i 

'.tJThe  WU  farther  stated,  that  Denne  died  on  the  ^Ist  of  March,  19CN)^  and' 
thnt  llter^plaintiff' i^  his  executor;  tihat^l  accounts  between  the  lessees  and 
Ols«|Qe>wene settMd.doMrn'to  Michaelmas  prectsding  the  death  of  D^ne;  thas 
to  idflfaii<lailt,  who  succeeded  Denne  as  rector,  receiTed  from  the  lessees 
thefBiltn^af  .297^.  18«.  as  aiid  for  JC(nt  due  from  them  for  one  yeat,  comment- 
^ingf^t  MkhaetinAfl,  1799,  and  ending  at  Michaelmas,  1600;  and  be  re-^ 
chived  fVom  Chem  tliat  attoit  as  and  for  the  rent  for  the  whofe  of  that  year; 
aiid  that  thet^vHiQle  df  iHm  said  3;;ear'8  rent  is  in  the  hands  of  the  defeiiftant. 
Xbe  bill  played,  that  the  aaid  rest  may  be -apportioned  between  the  plaintiff 
a944efeiidaat* 

To  thi»^bill  the  de^^nidant  put  in  a  demurrer;   stating,  that  the  matter, 
laheilein.  4he  plaintiff  seeks  relief,  ia  properly  cognizable  at  law. 

JMr.  Ofam,  in  support  of  the  bill  insisted,  that  the  want  of  priTity  wonld  be 
an  answer  at  law ;  and  cited  Paget  v.  Gee  (1). 

The  Lord  Chancblxoh. — ^This  bill  is  filed  under  circumstances  I  am  sorry 
to  hear  of:  a  demise  by  a  rector  to  four  farmers ;  making  them  the  parson  to 
provide  for  the  church.  The  rector  dying  in  March,  the  antecedent  rent  was 
due  the  pi^ceding  Michaelmas.  The  defendant,  at  Michaelmas  next  after  he 
waa  inducted,  receired  from  these  farmers,  as  and  for  a  year's  rent,  the  sum  of 
%^7L  18 J.  The  bill  insists,  that  as  that  sum  was  paid  as  and  for  a  year's 
vent,  the  executors  of  the  deceased  rector  are  entitled  to  a  proportion;  not  de* 
laanding  a  proportion  according  to  time,  or  with  reference  to  any  particular 
ratio;  but  insisting  upon  some  proportion.  In  answer  to  the  demurrer,  for 
want  of  equity,  it  is  said,  that  though  the  lease  became  void  in  March,  by  the 
death  of  the  rector,  and  though  under  the  terms  of  it,  no  rent  was  due  from 
the  preceding  Michadmas,  yet  it  is  not  to  be  denied,  that  the  persons,  who  en- 
i^ged  from  thence  to  March,  were  under,  certainly,  an  imperfect,  but  in  some 
dfi^e^  a  eonacieiltious.  obligation  to  pay  for  the  use  and  occupation  of  the 
property  belonging  to  the  rectory  during  that  period.  It  is  clear,'  the  incumbent 
hafniig  thought  proper  to  make  this  lease,  the  rent  payable  the  last  Michaelmas 
preoedittg  hfs  death  is  all  that  in  law  the  lessee  is  entitled  to  receive;  and  he 
could  set  up  no  demand  for  tithes ;  vusi  £ot  rent,  before  the  day  upon  which  it 
was  payable  under  the  demise.  If,  therefore,  there  is  any  right  either  in  law  or 
equity,  it  is  upon  the  circumstance,  that  the  persons  who  were  to  render  the  rent, 
^  ^'  are  disposed  19  pay  a  sfum  of  money«  as  and  for  the  rent  of  tlie  whole  year,  from 
motives  of  conscience,  or  otherwise.  The  right  of  the  ^succeeding  inqufa^^, 
'^^  *  '  ^  ^is  io  tidce  his  tkhe  in  kind ;  not  a  right  to  tluit  sum  of  money  as  and  for  ieit. 
'  The  lease  wa^  void  absolutely  upon  the  death  of  the  former  incumbent:  biit 
the  defendant  receives  this  sum  as  rent.  The  question  therefore  is,  vidiethef, 
if  these  fanners,  who  were  the  tenants,  thought  proper  to  pay  a  sum  of  mon^, 
ilot  in  respect  of  those  rights  the  defendant  had  from  his  induction,  but  as 
,'  rent  under  a  lease  having  run  out  in  the  time  of  his  predecessor,  there  is  amy 

right  in  the  executors  to  a  proportion :  or,  in  other  words,  whether  it  is  not  to 
be  considered  as  money  paid  to  their  use,  or  in  this  court  to  be  accounted  for. 

Previously  to  the  statute  (2),  there  is  no  doubt,  a  tenant  for  life  and  hiaex- 
eeutor  lost  the  rent  from  the  last  day  upon  which  it  waa  payable.  But  the 
'  question  is  not,  whether  they  lost  it  in  this  sepse,  that  they  could  not  recover 
'it,' b«t^  Whether,  if  a  person  under  no  obligation,  thought  proper,  €rom  con- 
-^Miefifioua  motive  to  pay,  it  is  not  to  be  considered  paid  for  the  use  of  the 
ii^lMti  under  whom  the  enjoyment  was  had.  In  Paget  v.  Gee,  the  payment 
.  t^a^i^  9HI^'l>y.<^F^i^9<Hi  not  boiBid  in  law^  and  it  waaf  held,  thiit  die  jgeraon  re- 

r-  r-f      't.     r  ,,-•.■        •  CeiVUIg 

(1)  Ainbler,E198.  (2)  U  Geo.  a,>  19,  8.  U. 
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y«ar  to  year.  The  quMtion  wu,  wbetkora  ppopoitioavf  tkcmtafiplM'W 
tLe  receivETR,  wu  due  to  the  admiautratrix  of  Heorj  V«RKm,  ^o  wm  tHMiW 
in  Uil.  The  case  of  I^rd  Strafford  v.  Lady  frr>i(RWtA(S>wu  ciUd^'inwhiiilir 
OMO  the  tenant  ia,  tail  having  died  on  the  reiit-daf,  and  tb«  ramaMev-feian 
having  zeceived  the  lent,  it  was  hdd,  diat  it  AaM  be  paid  OtW  lO't&bWl' 
OFeseataliveitif  the  tenant  in  tail.  Theie,'  it  taight  be  aaldt  tba  penonilutd 
Uveil  till  the  day  bq[w  upon  whiahtheTent  naa'pay^da.  BuLthafcwMtdM 
only  {winciple upon  whi^.the  deciaion  i»pah  .  Tbio  othn U  VecAgtRoA'tlKiJ 
Lord  Tbcblow  hadgKcat  donbt  upw  die  k)MstioD;'and  dit«e#iaIAedj'>'tiuit9 
whero  Ibe  occupier  h3d  without  a  Uaae,!  he  abould  i  not:  bs  peeiaiiMdl  ti>  mufi 
it  WM  Stom  year  to  fevi,  tin>ngh  fab  bvgua  iraa  iior  tbatl)  :btitj'ihi'«nle^>ffi^ 
give  ^eiKfiiUwapropoirkoai-tbceouit  w«idd  inply,  TtUat^he-oDeupiti^  wai' 
not  tenant  from  year  to  year;  and  would  conaicler  faim  tenant  atwUi;'>th#0* 
foie,  aeither  afflrmii^nordwying  Pa^etv.  Gfe,aaditlMlodifer  diMs.    '    "> 

My  difficulty  upon  that  is,  how  to  imply  a  difflMnt  auMiiatxiatiiof'^blf 
acp««  xonUMt,  in  order, to  xqiae  (hia  equity;  wfa)di<ia'SiniicbnM^e.iite- 
cuh  operation  than  that  of  those  case*;  and  I  raaBy  rhUktfasM  l»arv»ry'fdlff 
principle  n  those  caaee;  far  it  amonnta  to  tHa  A  peiaon  by'  ooAtnlcl  is 
bound  to  pay  601.  a-year,  wid  nomoreb  Being  ao  liable^  IwiiseavnoDim  Titf; 
except  one  day,  er^oying  the  whole  profit.  He  feels,  amier  thoatf  dtouui* 
atanccs,  that  it  is  morally  right,  that  be  should  pay  for  the  etgoyment,  though  - 
tu>t  bound;  and,  under  that  impieaaion,  be  paya  the  money  to  anodier  peAoiy, 
who  haa  no  manner  of  title;  but  who  receiTea  it  aa  and  for  tbe  rent.  Thei^ 
if  it  ia  paid  in  respect  of  the  enjoyment  under  the  other,  why  not  infer,  that  iM 
law,  itrWaa  paid  to  the  uae  of  Uie  peraon  under  whom  be  had  dteeoji^ntisait 
Upon  that  principle,  Whitfeld  v.  Pindar  may  very  well  be  luppotted.  Then) 
if  It  ig  so  at  law,  the  question  is,  whether  the  demurrer  will  not  bold, '  aa  ^Hk 
cetiflf  is  sought  in  equity.  But  in  Pagtt  t.  Gm,  it  was  held,  tfaJst  rsMof  sbouM 
be  given  in  equity.  I  am  not  inclined  to  go  agatost  that  ftUhonty;  toA 
though  Lord  Hakdwickx  fcdlowed  the  law,  I  do  not  apprehend,  ttuT*  is  «l 
end  of  the  equity,  because  a  comrt  of  law  afterwards,  in  Wlutjmid  r-  PirnUMi, 
followed  that  decision.  r\  i  i  I 

Demurrer  ov«rr,mecL. ; 

(I)  H1I.1TS1.  (3)  2Bro.aC.  650.'  (3)  tH>491.  FMcCh-tifK! 

T.  60  Geo.  8.  1810.  Scacc.  '  "">• 

Bakerv.Warner.  [Decree  Book,  20  July.]  *"^^ 

'TyiLL  liy  Richard  Baker,  cleric,  rector  of  the'  rectory  xnd  peiis)i  f^wtib  at     An  Inoa  wai 
'^^  Botley,  in  the  county  of  Southampton,  against  J^iSbea  Warner^  Ittalto  ^^"''^  I"  "^ 
Aat  the  plaintiff,  in  1803.  was  presented,  instituted,  and  indut(tedin^tle|Hi@  J^  foTi^t^ 
tectory  and  parish-church  of  Botley,  and  became  and  «as  Mitillad  ti?  nU.  ^fH,  behig,  ftoa 
both  great  and  small,  arising,  &c.  within  the  said  rectory  and  pajrisbrqt^qKJk,  ^°°*  fhercof 
and  the  tithaWe  places  thereof,  or  to  a  satisfaction  foe  the  unie  i  tJwt'.i'wMs  """"^"^  "^ 
Wamtr,  the  defendant,  had,  during  the  severaj  years  in  tha  bill  n^tio^,  I^j^^^^" 
arid  to  that  time,  lield  and  occupied  a  farm  aud  lands,  consisting  aiiK>Bg;.intt>#r  hul  held  and 
Ibjfigs,  of  a  great  qOantity  of  coppice  or  underwood.  coo$id«rable /p«tt  of  enjoywl » e"- 
-ij^    J ^i  -r  .L-  ..:j ^j  carried  «way,witho«t  tendmBg  «rfn<»P[*«> 

satiBfaction  fnr  dw  luuni).      Tba.KUl  <*U**«»».I^ 


Wbirfi,  in  each  of  the  said  years,  _       _  _   „         _  

ftbe«  to  the  plaintiff,  or  making  him  any  satisfaction  for  ie  ^^  '.  Tbi'.p  S^^!^i 
praytii  Ui  account  and  satisfaction  of  the  tithes  of  wood  and  wdKlffo^.  itm u4dl^ 
The  defendant,  by  his  answer,  admitted  the  plaintiff  to  be  E«ct<Wb  wIm  Mwh  diu|a< 

""'"'.  •    -         ,   |.     ■  .   ifHWirttd  *heio( 


laofdu 


'  u^Mt.-        .  ■""'  ""•  •"»''l'*e*    SaMe,  that  repuutioa  nipportcd  by  mdf 
IhWMn  orcnmptimi  vhera  tbcHvAu  aUcgeduaearaclHalMMbii^,  . 


1811. 


parbh  of  Botkv,  with  the  landa  thereto  belonging,  and  bad  in  eadk  yeai  piir- 
chaaed  of  John  Morriee  Eyre,  Esq.  aad  cut  aod  cwried  away  lai^  qnantitiea  of 
coppice  or  underwood,  the  produce  of  ei^tjr-four  acres,  tluee  roods,  and 
twenty-two  percbea,  part  of  certain  cop[ncea  ot  imderwooda,  the  property  of 
the  said  John  Morriee  Eyre,  utuate  within  the  ntd  pariih,  aod  thu  the  vahie 
tfaeieof  amounted  to  4481.  16«. ;  and  that  he  did  not  pay  the  tithe  thereof  or 
make  any  sads&ction  for  the  same  :  that  there  was  a  certain  piece  of  land  in 
the  said  parish,  called  the  Parson's  Coppice,  containing  two  acra,  [abutted 
and  fKxuimed  as  in  the  answer  mentioned] ;  and  that  he  had  always  uoder- 
stood  and  beliered,  that  the  rector  for  the  time  being  had  hdd  and  enjoyed, 
and  that  the  plaintiff,  as  such  rector,  held  and  enjoyed,  and  of  right  ought  to 
hold  and  enjoy,  the  said  coppice  called  the  Parsoo's  C<^>iHCe,  in  lieu  aad 
iull  satis&ction  and  dischaige  of  the  tithes  of  coppice  or  underwood,  yearly 
ariung,  &c  within  the  said  parish  and  rectory,  and  the  tithable  places  diereof; 
that  no  tithes  in  kind,  or  any  aatisfiwdon  for  the  same,  in  respect  of  coppice 
or  underwood  had,  during  the  time  aforesaid,  been  paid  by  owners  or  occn- 
piers  of  lands  in  the  parish. 

The  cause  was  heard  on  the  10th  of  May. 

Sir  Thomat  Phtmer,  SoUcUor-General,  and  Mr.  WitgJieU,  for  the  plaintiff. 

Mr.  DauMxy  and  Mr.  Heaid,  for  the  defendant. 

The  court  on  the  hearing,  and  on  reading  certain  terriers  prodooed  oo 
the  part  of  the  plaintiff;  and  also  reading  the  evidence  on  both  sides,  took 
time  to  consider  until  the  S6lb  of  July,  when  MAcnoNAUt,  Lord  Chief  Baron, 
delivered  the  judgment  of  the  court,  and  directed  an  issoe  to  try,  whether  the 
rector  of  the  rectory  and  parish-durch  of  Bodey  fbr  die  thne  beii^  Ibom 
time  whereof  the  memory  of  man  was  not  to  the  contrary,  bad  held  and  en- 
joyed the  coppice,  caUed  the  Parson's  Ci^pice,  in  Ae  defendant's  answer 
mentioned,  in  lieu  and  discharge  of  the  tithes  of  coppice  and  underwood, 
yearly  arising,  growing,  and  renewing  within  the  said  parish  aad  rectory  and 
the  tithable  places  thereof.  The  action  to  be  brought  in  the  office  of  Pleas  ; 
the  defendant  to  be  plaintiff  at  law ;  and  the  iasae  to  be  tried  at  the  South- 
ampton Summer  Assizes  for  1811. 

On  the  trial  of  the  issue  a  Terdicf  was  found  fbr  the  plaintiff,  thereby  esta- 
bliahmg  the  modw  (1). 

(I)  Sm  CAo(|WJ  v.  Frym;  A%u,  p.  707. 


M.  52  Geo,  3.  1811.  Scacc. 

Lewii  tr.  SiuU  &  Anotiier.  [Deer.  Book,S3Dec.  1811. 15  July,  1616.] 

tltS^'  "^  Fl*^^  ^  Robert  Lewis,  clerk,  as  rector  of  Chingford  in  the  county  of 
(ble form-''  Essex,  and,  as  such  rector,  entitled  to  the  tithes  of  wood   sod  luuier- 

adiH,  cot  from  ^ooA,  or  the  bark  thereof,  against  William  Snell  and  William  Parker. 
the  itsoli  of  The  bill  set  forth,  that  the  defendant  Snell  had,  for  two  years  past,  been 
bcca,  dioagh  the  Owner  and  proprietor  of  several  woods  and  wood-grounds  in  the  said  pa- 
j„^^"^  rish,  and  particularly  ie  several  woods  (in  the  bill  mentioned);  that  the  de- 
iftwcntryein,  fendant  Snell  had,  smce  he  became  such  owner,  and  for  the  several  years  prior 
uid  prinl^ed  thereto,  in  the  bill  mentioned,  as  the  committee  of  John  Snell,  a  lunatic,  cut 
u  timbor.  and  felled   large  quantities    of  wood  and  underwood,  and  sold  the  same, 

and  the  bark  thereof,  for  fire-wood,  billets,  burning  for  charcoal,  and 
other  purposes ;  and  he  had  also  cut  and  felled  divers  quantities  of  fag- 
got-wood, imderwood,  and  tally-wood  and  poles,  and  had  carried  away  the 
wood  growine,  aa  well  from  cdd  stubba  as  from  other  trees ;  foi  all  which,  tithes 


-P-^ 


titles  of  the  wood  and  underwood,  and  aold  the  tame,  and  the  buk  thereof 
for  lire-wood,  charcoal,  and  other  purpoMs,  the  tithes  of  which  ought  to  hffve 
been  set  out  and  rendered  to  the  plaintiff.  The  biU  prayed  an  account  and 
aatiifaction. 

The  defendants,  by  their  answer,  admitted  the  plaintiff  to  be  rector,  and  ih&t 
he  was  entitled  to  receive  moat  of  the  great  and  amall  tithes,  lave  so  lu  a*  re< 
lated  to  the  groves  and  woods,  belonging  to  the  defendants.  The  defendant, 
Snell,  said,  he  believed  that  none  of  ^e  plaintiff's  predecessors  had  ever  r»i 
ceived  or  claimed,  or  ought  to  have  had  or  received,  any  tithes  of  wood,  under- 
wood, or  bark,  from  on  any  of  the  woods,  underwoods,  or  groves,  belonging 
to  the  defendant.  That  indieyearl776,  when  the  said  woods  were  in  thepos- 
Session  of  the  defendant's  ancestor  Mrs.  Snell,  he  was  informed  by  the  Rev. 
Charles  Farris,  then  rector  of  the  parish,  "  that  Parson's  Grove  excused  Mrs. 
Snell'a  and  Mr.  Henthcote's  wood-lands,  though  not  otha  people's  wood-Unda, 
from  the  tithes  of  wood,  as  a  kind  of  nodut."  That,  fr<«n  the  tenor  of  this 
conversation  and  others,  he  undetstoood  and  believed,  that  the  said  Panon's 
Grove  had  been  given  to  the  rector,  as  a  satisfaction,  and  in  lieu  of  the  tithes 
of  wood  belonging  to  the  said  woods  and  groves  of  the  defendant,  and  the 
said  Mr.  Henthcote,  and  all  which  were,  as  the  defendant  had  been  informed 
and  believed,  formerly  part  of  the  forest  of  Waltham,  and  were  part  of  the  de- 
iendant's  and  Mr.  Henthcote's  manors  of  Chingford  Sl  Paul,  and  Chingfbrd 
Earl,  respectively.  That  the  defendant  was  the  more  confirmed  in  such  opin- 
ion, from  the  circumstance  of  the  said  Charles  Farris,  in  a  bill  filed  by  him 
for  tithes,  not  having  demanded  tithes  of  wood.  And  that  the  plaintifi)  al- 
though he  became  rector  in  1778,  had  never  yet  received  or  taken  any  tithes  of 
wood,  tmderwood,  or  bark,  tcom  off  any  of  the  woods,  groves,  or  woodlands 
of  the  defendant,  nor  ever  claimed  to  be  entitled  to  sudt  tithes,  dll  the  time 
thereinafter  mentioned.  Thedefendant  Snell  admitted,  thathe  had,  since  1806, 
been  the  owner  and  proprietor  of  the  several  lands  therein  mentioned,  and 
that  he  had  cut  the  quantity  of  wood  in  his  answer  m«itioned,  and  sold  and 
disposed  of  the  same;  and  he  set  forth  the  particulars  th^'eof  iti  a  schedule. 
Both  the  defendants  admitted,  that  in  1807  the  defendant  Snell  eOld  to  the  other 
defendant  a  considerable  quantity  of  timber,  there  standing  and  growing  in 
flawke  Wood,  and  containing  oak-trees  of  the  age  of  upwards  of  thirty  years, 
for  1006J.  17*.  Gd.  and  also  a.  considerable  number  of  pollards,  standing  in 
the  said  wood,  for  1942,  IBt.  all  of  which  said  timber-trees  and  pollards  had 
some  small  faggot-wood  on  the  tops  thereof.  That  there  was  not  then,  and  never 
had  been,  in  the  memory  of  the  defendant  Snell,  any  underwood  in  the  said  Hawke 
Wood.  That  in  the  said  year,  1807,  the  defendant  Snell  agreed  to  sell  to  the 
defendant  Parker,  all  the  timber-ttees,  pollards,  and  nnderwood,  in  the  stud  two 
groves,  called  Tavemer's  Grove  and  Pollard's  Grove,  the  defendant  Snell  being 
desirous  of  havingall  the  wood  and  underwood  in  the  said  groves  grubbed  up, 
and  one  of  the  laid  groves  had  accordingly  since  been  grubbed  up.  That  the 
wood  in  the  said  groves  consisted  of  oak  and  hornbeam  timber,  and  also  of 
poUards,  and  young  trees,  and  tellers;  and  there  was  also  a  small  quantity  of 
underwood  thereon,  and  included  in  the  laid  purchase.  That  some  of  the  loid 
pollards  had  tops  of  small  value,  and  some  of  the  sud  tellers  were  from  old 
stubbi,  but  about  an  equal  quantity  of  the  said  tellers  were  young  timber-trees, 
sprung  from  acorns :  and,  on  such  occasion,  the  defendant  Snell  sold  to  the 
other  defendant  the  said  timber,  poQardi,  tellers,  and  underwood,  free  from 
all  claims  whatsoever  in  respect  of  any  tithes  of  the  same.  The  defendant 
Parker  then  stated  the  uses  to  which  he  had  converted  the  timber. 

The  defendant)  insisted,  that  if  it  should  appeu  that  the  said  woodSf  or 
any  of  them,  were  subject  to  tithes,  the  plaintiff  could  have  no  right  to  the 
produce  of  the  said  groves  and  wood  (save  only  to  the  said  underwood,  and 

also 


ought  tbei«fora  to  .be  conaidered  u  coming  within  the  said  denominatitm. 
And  with  K^aot  to  the  uid  tdlen,  the  defendant  Snell  said,  that  if  any  had 
horn  aU  down  under  the  growth  of  twenty  yean,  he  aubinitted,  that  the  aante 
were  not  lithable,  not  only  for  the  teasons  aforesaid,  but  also  hecauae  the 
■ame  were  cM  down  before  naatority,  merely  for  the  purpose  of  grubbing  up 
the  aiid  groves,  and  converting  them  into  arable  land. 

The  i&intiff  replied ;  the  ddisndanta  rejoined ;  and  witnesses  were  exWined 
«■  both  sides. 

The  cause  came  on  again  for  bearing  on  the  I4d),  I5th,  and  ISth  days  of 
Movenbo',  aod  the  court  took  time  to  contider  until  this  day,  when  the  Lord. 
Chief  Baron  ddivered  the  judgment  of  the  court.  And  it  was  referred  to  the 
depatj-rMBembnncer,  to  take  an  account  of  what  timber-treea  had  beeo 
cut  down,  topped,  or  pcdJarded,  on  the  lands  of  the  defendant  Snell,  within  the 
paridi,  since  be  came  into  posseaaion  of  the  said  estate  and  farm,  which  were 
aader  die  growth  of  twenty  years,  and  ot  the  value  thereof.  '  And  to  take  an 
account  ofwhat  coppice-wood  and  underwood  had  been  cut  down  by  the  de- 
fendants during  the  period  aforesaid,  and  of  the  value  thereof.  And  the  deputy- 
remembrancer  was  also  to  take  an  account  of  what  geimin*  had  been  cut 
down  by  the  said  defendants  irom  the  stools  of  trees  above  twenty 
years  growth,  and  wbetlier  any  and  what  part  thereof  had  been  cut  from 
■tools  above  twenty  years  growth,  mixed  and  cut  with  coppice  and  under- 
wood. And  he  was  also  to  take  an  account  of  the  bark  had  and  stripped  by 
the  defotdanta  irom  any  of  the  trees  belonging  to  the  defendant  Snell,  since 
the  aame  period,  (except  such  as  were  timber-trees),  and  of  the  value  ibeieo^ 
with  the  usual  directions. 

The  deputy-remerabrancer  made  bis  report,  dated  94lfa  June,  I8I6,  and 
thereby  cntified,  that  the  plaintiff  having  waived  the  account  of  timber-trees, 
cut  down,  lopped,  or  pollarded,  he  had  not  proceeded  on  that  part  of  the 
reference;  and  he  found,  that  a  large  quantity  of  coppice-wood  and  under- 
wood had  been  cut  down  by  the  defendants,  since  the  period  in  the  decree 
mentionedi  the  particulars  whereof  he  had  set  forth  in  the  schedule  to  hit 
report. '  And  he  found  that  since  the  same  period,  a  large  quantity  of  gennins 
had  been  cut  down  by  the  defendants  from  tlie  atuhbs  of  trees  above  twenty 
years  growth,  which  germins  were  mixed  and  cut  with  coppice  and  under- 
wood, liorobeam,  poU&rds,  maple,  young  trees,  tellers  and  faggot-wood,  biU 
no  evidence  had  b^n  advanced  before  him  of  the  value  of  such  gennina,  and 
he  had  not  therefore  been  able  to  ascertain  the  value  thereof.  And  he  furdier 
certified,  that  no  evidence  bad  been  laid  before  him  to  shew,  that  any  bark 
had  been  had  or  stripptd  by  the  defendants  from  any  of  the  trees  beloi^ii^ 
to  the  defendant  Snell,  since  he  came  into  possession  of  the  estates. 

The  court  confirmed  the  report,  and  ordered  the  defendants  to  p^  to  the 
^aintiff  die  sun^  of  9W.  lOs.  9ii.  being  a  tenth  part  of  9lSl.  7(.  lid.  the 
unoimt  of  the  value  of  the  said  coppice- wood  and  underwood  cut  down  by 
the  defendants.  And  it  was  referred  to  the  deputy-remembrancer  to  tux  the 
plaintiS"s  costs  of  the  suit;  such  costs,  when  taxed,  to  be  paid  W  him  by  the 
defendants. 


V. 

HASRIS. 


.w.-.  Ajuunccy^  jjenyon,  una  uatt,  lor  lae  piaiDUD. 

XTTTON  Martin  and  Owen,  for  the  defendant. 

Thomson,  Chief  Baron,  having  stated  the  case,  observed,  that  the  only 
point  of  contest  was,  whether  the  several  moduses  had  been  sufficiently  proved 
to  enable  the  court  to  establish  them  in  the  first  instance;  or,  whether  the  evf* 
dence  lefl  them  so  doubtful  as  to  render  an  issue  necessary. 

The  modus  of  lOd.  a  score  for  hog-sheep,  and  2d,  a  head  for  lambs,  hb 
Lordship  considered  to  be  clearly  untenable;  and  that  there  was  no  colour  for 
setting  it  up.  Then,  as  to  the  farm  modus  of  19«.  there  was  certainly  bo  evi- 
dence which  went  to  shew  that  that  payment  was  a  modus,  notwithstanding  the 
length  of  time  during  which  that  sum  had  been  paid,  which  had  been,  without 
doubt,  very  considerable.  But  the  rector,  it  appeared,  lived  out  of  the  parish 
during  the  whole  ofliis  incumbency,  which  might  go  far  to  accomit  for  it;  and 
the  payments  said  to  be  made  in  lieu  of  hay,  were  (taken  as  moduses)  most  ex- 
traordinary ;  for  it  seemed  that  in  some  way  or  other,  every  inch  of  land  in  the 
parish  was  covered  by  various  moduses.  The  three  first  terriers,  on  the  other 
hand,  were  quite  conclusive.  There  the  tenths,  which  was  a  very  strong  term, 
and  well  relied  on  by  Mr.  Dauncey,  were  said  to  be  payable  in  kind.  But  not 
a  word  was  mentioned  of  moduses  in  either  of  those  ancient  documents;  and 
the  other  modern  terriers,  as  they  were  called,  made  above  one  hundred  years 
afterwards,  and  by  the  parishioners  themselves,  amounted  to  the  most  feeble 
attempt  to  establish  a  modus  that  ever  was  madoi  and  ought  not  to  be  coun- 
tenanced. 

Graham,  Baron,  for  the  same  reasons,  was  of  the  like  opinion. 

Wood,  Baron,  was  also  of  opinion  that  all  the  moduses^  except  the  fiurm 
modus,  were  void,  for  uncertainty  in  point  of  law  and  fact. 

As  to  the  farm  modus,  however,  his  Lordship  expressed  himself  to  be  of 
opinion  that  there  had  be«i  sufficient  evidence  of  usage  offered  in  support 
of  it,  although  opposed  by  adverse  documentSi  to  call  on  the  court  to  send  it 
to  a  jury. 

In  ail  eases  (observed  his  Lordship)  of  usage,  proved  on  one  side  and  none 
on  the  other,  I  shall  always  hold  that  a  jury  ought  to  decide.  As  to  the  me- 
rits of  this  case,  I  am  not  at  liberty,  perhaps,  to  express  my  opinion;  but  with 
respect  to  the  evidence  of  the  terriers,  I  cannot  consider  them  admissible  evi- 
dence against  the  land-owners,  unless  proved  to  have  been  signed  by  some  of 
the  persons  from  whom  they  derive  title.  We  should  certainly  not  admit 
them  as  against  a  rector  or  vicar,  unless  they  were  signed  by  them,  or  some 
of  their  predecessors.  Other  parishioners  having  signed  the  terriers,  do  not 
carry  them  any  farther  as  against  the  owner  of  the  farm.  As  to  such  terriers 
as  concern  the  parish  generally,  I  agree  that  it  would  be  sufficient  if  they 
should  be  signed  by  any  of  the  parishioners;  but  their  signing  a  terrier  can- 
not make  it  admissible  to  afiect  a  farm  modus. 

His  Lordship  said,  on  the  subject  of  awarding  an  issue  in  this  case,  that  the 
jurisdiction  of  courts  of  Equity  was  only  ancillary  and  subsidiary  to  that  of 
courts  of  Common  Law;  and  legal  rights  ought,  if  possible,  to  be  established 
by  legal  means  in  the  first  instance; — that  the  nature  of  ihe  examination  of 
witnesses  in  courts  of  Equity,  through  the  medium  of  answers  to  interrogato- 
ries in  writing,  was  a.  consideration  which  went  to  strengthen  the  necessity  of 
the  interference  of  a  jury  in  doubtful  points ;  and  as  proof  of  it  in  this  very 
case,  the  witness  (Davies),  who  appeared  to  have  conducted  himself  in  an  ex- 
traordinary mftnner  altogether,  would  cut  an  awkward  figure  in  a  witness-box* 
whatever  he  might  have  done  on  paper. 

Richards,  Baron,  was  of  opinion  that  Davies's  evidence  could  not  be  put 
out  of  this  question;  and  that,  on  the  whole,  the  testimony  was  conclusive 
and  satisfiictory,  as  it  appeared  to  him.  His  Lordship  said,  he  would  always 
oppose  sending  issues  to  a  jury  where  it  could  possibly  be  avoided,  unless  it 
were  in  the  well-known  excepted  cases  (of  a  rector  and  heir-at-law)« 

Account  decreed*  urith  costs. 


M^^RERE,  Sent,  moved  to  set  aside  a  verdict  obtained  for  the  plaintiff  at  the  Parol  compo 
-■-  Cambridgeshire  summer  assizes,  before  Mr.  Baron  Gbaham,  in  an  action  tioM  for  tith. 
for  not  setting  out  tithes  in  the  parish  of  Doddington.  In  1 812,  John  Kirkby  ^^^j"3'jj[yj 
being  then  occupier  of  the  land,  entered  into  an  agreement  for  payment  of  a  ^j^  [^^^  ^^, 
composition  in  lieu  of  tithes  for  sixteen  years,  and  paid  such  composition  until  pation  of  the 
the  year  1816,  when  he  gave  up  the  farm  to  Isaac  K  irkby ,  the  defendant.  This  tenant.  Th 
action  was  brought  against  I8aa3  Kirkby  for  not  setting  out  tithes,  and  for  b°"X*formc 
retaining  them  during  the  year  1816 ;  and  in  answer  to  the  action,  die  agree-  oorupferbpr 
ment  with  John  Kirkby  was  set  up.  The  tithes  in  question  formed  a  part  of  facie  evidenc 
Aose  embraced  by  the  contract.  the  value. 

Batley,  J. — On  the  change  of  occupation  the  contract  was  at  an  end.  It 
has  been  determined  (1)  that  all  these  contracts  are  personal,  and  cease  on  the 
change  of  occupier  or  incumbent.  When  the  agreement  is  not  by  deed  it  is 
merely  personiJ,  and  ceases  with  the  change  of  occupation. 

Abbott,  C.  J*. — ^Tithes  cannot  be  let  except  by  deed.  The  composition  for 
retainer  may  be  by  parol,  but  then  it  is  personal.  The  evidence  of  what  the 
former  occupier  paid  is  primd  facie  evidence  of  the  value,  unless  a  change  of 
circumstances  is  shewn.  j^^l^  refu8ed(«). 


(1)  Hastings  t.  Lard  Foley,  T.  1818,  was 
died. 

(2)  JynsUyy,  Wordswor^  2  Yes!  ft  Beams, 
331;  Ante,  p.  677.  WUUamsv,  PowelU  10 
Khst,  289  ;  Ante,  p.  569.    Broun  t.  Barlow^ 


AnU,  p,  19.  Wybard  ▼.  Tuck,  1  Bos.  &  PuL 
458;  Ante,  p.  480.  FeU  ▼.  Wilsm,  12  East, 
83;  Ante,  p.  577.  Brooksby  t.  Watts,  2 
Marsh.  38,  6  Taunt  333,  S,  C;  Ante,  p. 
715. 


M.  59  Geo.  3. 1818.  K.  B. 
Hayward  v.  Culliford.  [2  Chitty,  362.] 

#^HITTY  moved  on  behalf  of  the  plaintiff,  for  a  rule  to  shew  cause  why  a 
^^writ  of  prohibition  should  not  be  issued.  The  plaintiff,  as  impropriate 
rector  of  Midford,  in  the  county  of  Somerset,  had  libelled  the  defendant  in 
the  Consistorial  Archidiaconal  Court  of  Wells,  in  a  suit  for  tithes,  and  the  de- 
fendant had  pleaded  a  modus.  The  peculiarity  of  this  application  was,  that  it 
was  made  on  behalf  of  the  plaintiff,  by  whom  the  suit  in  the  Ecclesiastical 
Court  was  instituted.  Worles  v.  Clifton  (1)  was  cited,  which  was  an  applica- 
tion on  the  part  of  the  original  plaintiff  in  the  Ecclesiastical  Court.  If  the* 
temporal  court  has  knowledge  by  any  means  that  a  spiritual  jurisdiction 
is  interfering  witli  temporal  trial,  a  prohibition  ought  to  be  awarded. 

Peake,  amicus  curiae,  said,  he  had  applied  also  for  a  plaintiff  in  a  similar 
case  in  the  Court  of  Exchequer,  and  that  the  rule  had  been  obtained. 

Batlbt,  J.  doubted.  He  said,  that  where  rules  of  evidence  in  the  Ecclesi- 
astical Court  are  more  lax  tlian  in  a  court  of  common  law,  to  the  prejudice  of 
the  party  applying  for  a  prohibition  in  this  court,  the  prohibition  is  granted ; 
but  doubted  whether  it  was  in  other  cases. 

The  case  was  desired  to  be  mentioned  again  ;  and  on  a  subsequent  day 
Chitly,  in  support  of  the  rule,  observed,  that  the  defendant's  plea  in  the  Ec- 
clesiastical Court  contained  an  allegation  of  a  modusy  and  not  a  composition, 
as  had  been  originally  supposed.  It  was  clear  that  the  modus  could  not  be 
enquired  into  in  the  Ecclesiastical  Court.  Com.  Dig.  Prohibition,  F.  14.  He 
cited  also  WorUs  v.  Clifton, 

The  court  panted  a  rule  nid^  which  was  afterwards  made 

Absolute  (2). 

(1)  Cro.  Jac.  S50;  Ante,  Vol.  1,  p. 239.     (2)  SeefrracA  ▼.  Trask,  10B«st,  348;  Ante,  p.  386. 
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1820.  H.  60  Geo.  3.  1820.  K.  B. 
^-^^y*"^/                             Sandford  v.  Porter* 

V.  aark.  [2Chitty,361.] 

in  aa  acdon^o?'  ^I^HESE  were  actions  of  debt,  founded  on  the  statute  2  &:  3  Edvr.  6,  c«  1  S» 
debt,  on  2  &  3  ''-for  not  setting  out  tithes.  The  defendants  severally  pleaded  nil  debet ; 
^h*  h'  ^'  ^^'  ^^^  ^  ^^  ^^^  summer  assizes  for  the  county  of  Essex,  the  jury  found  for  the 
We^valurfor  not  P'*"^''^^'*  *^®  first-mentioned  case  a  verdict  for  70/.,  being  the  single  value 
setting  out  ^^  ^^  titlies  not  set  out ;  and  in  the  second  case  a  verdict  for  40/.,  being  of 
tithes,  found  da-  the  like  denomination. 

tnages  which  Bolland  BOW  moved  for  ^  rule  to  shew  cause  why  the  postea  in  each  caae 

tottuTsTn  \^^^  should  not  be  amended,  by  entering  the  verdict  for  treble  the  value  found  by 
lu^  held  that^^'  ^^^  j^^y^  pursuant  to  the  statute  on  which  the  actions  were  founded ;  and  he 
the  Court  could  referred  to  Baldwin  v.  Gilkti  (1),  as  an  authority  in  support  of  the  motion ;  but 
not  amend  the  Per  Curiam.  This  motion  cannot  be  sustained.  The  action  is  founded  in 
tSn^the  t"'  ^^^^  ^^^  '^®  defendant  has  pleaded  nil  debet.  Upon  that  issue  the  jury  have 
diet  for  theatre-  ^^^^^  ^^^  ^^  defendant  owes  the  single  value.  The  statute  requires  that 
ble  value.  the  treble  value  should  be  given  by  the  jury. .   How  then  can  we  supersede 

the  office  of  the  jury,  by  amending  tlie  postea,  in  a  matter  which  exclusively 
falls  under  their  consideration  ?  If  we  were  now  to  amend  the  posteoj  as  re- 
quired, that  would  be  error  on  the  record.  We  therefore  cannot  amend  the 
postea.  Had  this  been  an  action  for  penalties,  and  the  jury,  upon  the  plea  of 
not  guihy,  had  found  that  the  defendant  was  guilty  of  the  premises,  and  that 
the  single  value  of  the  tithes  was  so  much,  then  the  plaintiff  might  come  to 
the  court,  to  have  the  judgment  entered  up  for  treble  value,  as  given  by  the 
statute.  But  if  the  jury,  as  in  this  case,  find  that  the  defendant  owes  the 
plaintiff  so  much,  we  are  bound  to  conclude  from  the  postea,  that  they  have 
taken  into  consideration  all  the  damages  that  the  plaintiff  was  entitled  to  re- 
cover. There  is  nothing  in  this  case  to  shew  that  the  jury  have  only  found  the 
single  value,  and  we  cannot  allow  the  matter  to  be  explained  by-  affidavits. 
In  the  case  referred  to,  of  Baldwin  v.  Gillette  the  jury  found  the  sum,  as  and 
for  single  damages  specifically ;  but  here  the  verdict  is  entered  generally, 
without  any  thing  to  shew  tliat  the  jury  have  found  the  single  value  only.  We 
therefore  cannot  amend  the  postea,  '  Rule  refused. 

.  N.  B.  A  similar  motion  was  made  in  these  cases  on  the  last  day  of  last 
term ;  but  the  Court  then  said,  that  if  there  were  any  mistake  as  to  the  man- 
ner in  which  the  verdicts  were  entered,  reference  must  be  had  eitlier  to  the 
associate,  or  to  the  notes  of  the  learned  judge,  for  the  purpose  of  amending 
the  postea^  This  suggestion  not  being  attended  with  the  desired  effect,  the 
parties  came  to  the  Court  as  above  stated. 

(1)  Roidwyn  v.  Girrict  Godb.  245  ;  JnU,  Vol.  1,  p.  220. 

1821.  E:  1  &  2.  Geo.  4.  IS21.     In  Cane. 
'-  '  -'  Daws  V  Benn.    [2  Jacob,  95.] 

abillofaDlmproK  f\^  *^®  former  hearing  of  this  cause,  reported  1  Jac.  &  Walk.,  p.  513  (1), 
priator  for  tithes  ^'^  ^^  order  was  made  for  it  to  stand  over,  with  liberty  for  the  plainuff  to 
being,  that  the  amend  his  bill,  by  adding  parties,  and  to  bring  on  his  cause  again  to  a  hear- 
tithes  demanded  ijjg  ag  he  should  be  advised.  A  bill  of  revivor  was  filed  against  the  executor 
tiSies^Uirvicar  ^^^^'  Whitfield^  the  late  vicar,  to  which  an  answer  was  put  in,  and  the  cause 
was  made  a  de-  ^^^  again  set  down  to  be  heard.  On  its  coming  on,  an  objection  was  taken  on 
fendant;  thevi-  the  ground,, that  the  present  vicar  had  not  been  made  a  party. 
w  diedpenmng  Mr.  Agar  and  Mr.  Philimore,  in  support  of  the  objection,  contended,  that 
wMheld  that  *'  '^®  plaintiff,  in  not  amending  the  bill,  had  not  complied  with  the  order,  and 
his  successor  ^^^  ^^  had  not  followed  the  opinion  of  the  Court,  according  to  which  it  was 
need  not  be  necessary  that  the  present  vicar  should  be  a  party,  for  the  purpose  of  sup- 
made  a  party,  if  porting  the  right.  The  decree,  if  in  favour  of  the  plaintiff,  must  embrace  the 
wouWwa?ve  the  ^^^^^^o'^o^^^to  the  date  of  the  report;  the  present  vicar  was  dierefore  interested. 
account  subse-  ^r.  Wetherell,  Mr.  Roupell,  and  Mr.  Sidebottom,  for  the  plaintiff,  observ* 
quently  to  the  ed,  that  it  was  impossible  to  comply  literally  with  the  order  by  amending  the 
successor's  in-     bill,  as  the  circumstance  which  was  considered  to  rrader  an  addition  of  parties 

duction.  '^ 

The  tithe  of  tare-seed  is  a  small  tithe*    Usage  to  render  a  small  tithe  to  the  rector  will  not  support  his  title  to  the 
tithe  as  against  the  vicar,  if  the  usage  appear  to  have  arisen  from  a  mistaken  notion,  that  the  tithe  was  a  great  tkhe. 

(1)  Ante,  p.  1001. 


would  be  nraUitarious  to  join  in  one  suit  a  prayer  tor  an  account  dunng  tne 
periods  of  two  different  ii^cumbents.  The  bill  here  only  prayed  the  account 
for  the  years  1818  and  1814,  and  it  was  not,  therefore,  a  matter  of  course 
that  the  account  should  be  carried  on  to  the  report,  as  the  title  of  the  plain- 
tiff or  the  defendant's  occupancy  might  have  ceased ;  at  least,  it  was  not  neces- 
sary to  continue  the  account  beyond  those  years,  if  the'plaintiff  waived  it,  as  he 
was  willing  to  do. 

The  Master  of  the  RoLLs.-^There  are  two  ways  of  considering  the  ques- 
tion of  the  necessity  of  msking  the  vicar,  who  has  become  such  since  the  com- 
menceroent  of  the  suit,  a  party  to  it ;  first,  whether  it  is  necessary,  in  respect 
of  the  right ;  and,  secondly,  in  respect  of  the  account.  Now,  in  respect  of 
the  right,  I  think  it  is  not  necessary,  because  the  bill  is  for  an  account  only, 
and  not  to  establish  any  right ;  in  another  suit  there  may  be  another  clecision. 
But  the  vicar  may  be  interested  in  the  account,  and  for  that  reason  may  be  a 
necessary  party# 

I  do  not  recollect  any  case  where  the  circumstance  of  the  vicar  dying  before 
the  hearing  has  occurred.  A  similar  difficulty  would  arise,  if  he  were  to  die 
after  the  hearing,  and  the  decree  being  pronounced ;  for  then,  according  to  the 
practice  of  the  Court,  the  account  would  be  carried  on  to  the  date  of  the  re- 
port, and  thus  the  interest  of  the  new  vicar  may  be  affected,  although  the  time 
for  making  him  a  party  would  be  past,  still  the  deoree  would  be  right.  Yet  I 
do  not  recollect  any  instance  where  the  vicar,  as  being  interested  in  the  ac- 
count going  on  before  the  master,  has  been  made  a  part^  by  supplemental,  or 
other  bill,  a  difficulty  belonging  to  the  practice  of  contmuing  the  accoimt  be- 
yond the  time  of  the  cause  being  at  issue.  In  the  case  of  tlie  death  being 
before  the  decree,  as  here,  it  must  be  done,  if  at  all,  by  a  supplement^ 
bill,  as  the  event  being  subsequent,  could  not  be  stated  by  amendment ;  but 
I  do  not  remember  a  case  where  such  a  bill  has  been  filed. 

Fortunately,  we  have  not  to  deal  with  the  difficulty  here,  as  the  plaintiff 
sufficiently  answers  it,  by  waiving  the  account,  except  as  to  those  two  years  ; 
the  suit  being  thus  confined,  for  what  purpose  should  the  vicar  be  made  a 
party  ?  It  would  be  perfectly  nugatory,  for  he  ought  not  to  be  made  a  party 
to  contest  the  right ;  and  the  object  of  the  suit  now  is  reduced  to  an  account ' 
in  which  he  is  not  interested. 

It  is  said,  that  the  Court  decided  the  question,  by  its  order,  directing  the 
bill  to  be  amended ;  that,  however,  is  attending  to  the  technical  language  of 
the  order  more  than  to  the  substance.  The  question  then  discussed  was, 
whether  it  could  be  heard  in  the  absence  of  both  vicars,  and  of  tlie  person  in- 
terested in  the  account?  The  tithe  in  question  being  apparently  a  small  tithe,  be- 
longing prtma/ocie  to  the  vicar,  and  the  plaintiff  having  originally  made  him  a 
party,  the  question  was,  whether  he  could  bring  it  to  a  hearing,  with  the  occupier 
for  die  only  defendant ;  and  the  decision  was,  that  the  person  interested  in 
the  account  must  be  a  party.  It  was  not  then  avowed,  that  the  account 
would  be  taken  for  those  two  years  only.  The  word  amende  in  the  order,  was 
certainly  incorrect,  as  neither  could  be  made  parties  by  amendment.  But  the 
Court  is  not  to  be  tied  down  by  the  word,  and  I  do  not  think  it  necessary,  in 
a  ease  circamstanced  like  this,  that  the  present  vicar  should  be  added. 

The  evidence  of  several  witnesses  was  read,  proving,  that  the  tithe  of 
seed-tares  had  for  many  years  past  been  usually  paid  to  the  rector:  they  also 
proved  that  the  tithe  of  tares  cut  green  had  been  paid  to  the  Vicar,  who  also  re- 
ceived the  tithe  of  hay  and  clover.  It  appeared,  that  upon  the  action  in  the 
Common  Pleas,  the  admissions  were  firamed  so  as  to  state  the  vicar  to  be  en- 
titled to  aU  small  tithe,  and  that  the  question  was,  whether  the  tithe  of  tare 
seed  was  a  creat  or  small  tithe.  Lord  C.  J.  Gibbs,  before  whom  it  was  tried, 
rejected  evidence  which  was  offered  to  prove  the  custom  of  rendering  the  tithe 
in  question  to  the  rector ;  and  the  plaintiff  then  elected  to  be  nonsuited,  his 
lordship  having  (as  stated  by  the  defendant)  given  his  opinioUi  that  it  was  a 


teen  seres  of  glebe  and  the  small  tithea. 

For  the  plaintiffk  was  argued,  that  the  ttcbe  of  tare-aced  was  a  great  tithe. 
It  is  a  pulse  or  grain.  There  is  no  reason  for  diatinguishing  it  from  other  li- 
guminous  plants.  In  Burns's  Ecclesiaatical  Lan  (1),  tares  are  chused  amoDgat 
other  sorts  of  graio.  In  Hodgton  v.  Smith  (2),  it  was  resolved,  that  tarea, 
whether  cut  green  or  ripe,  are  a  great  tithe  ;  and  this  case  was  recognized  to 
be  law  by  Lord  Keeper  Hgnlby  in  Stmt  v.  Bennett  (3).  In  Steeri  v. 
BToisier  (4),  tares  cut  green  were  held  to  be  great  tidie.  It  is  Idd  dowI^ 
that  seeds  in  general  are  small  tithes  ;  and  in  naUit  v.  Pom  (5),  it  was  a* 
decided  with  respect  to  clover-seed.  But  there  is  no  m^c  in  the  use  of  the 
word  seed  ;  for  wheat,  peas,  and  beaos,  aud  other  articles,  confeasedly  great 
tithes,  are  equally  to  be  claeaed  under  the  head  of  seeds.  The  dcctaions  have 
only  been  as  to  grass-seeds.  The  question  must  depend  on  the  natnre  of  the 
product,  and  this  is  a  species  of  grain.  But  even  if  tare-aeed  be  not  gener' 
ally  a  great  tithe,  we  have  evidence  of  actual  percnition  for  many  years  back. 
The  vicar's  title,  no  endowment  having  been  prodnced,  rests  only  on  usage, 
and  is  therefore  confined  to  that  which  usage  gives  him.  It  appears  by  the 
evidence,  that  he  has  been  in  the  perception  of  the  tithe  of  tares  cut  green, 
thus  enjoying  a  particular  kind  of  great  tithe.  On  the  other  hand,  the  ttifac 
of  tare-sMd  has  always  been  rendered  to  the  rector,  whidi,  whether  it  be 
great  or  small  in  its  nature,  is  conclusive  against  any  right  on  the  part  of  the 
vicar. 

For  the  defendant  it  was  contended,  that  since  the  case  of  WalUt  v.  Pain, 
it  had  been  held  to  be  setded  that  the  tithes  of  all  seeds  were  small  thbes. 
Clarke  v.  Stapler  (6),  Howiey  v.  Venablet  (7),  Carfmright  v.  Bailey  {8% 
Garrard  v.  Schollar  (9).  Now  tsre-seed  must  fc^ow  the  nde  of  dtfai:^  that 
prevails  as  to  seeds,  and  not  that  as  to  grain.  Lord  C.  J.  Gibbs  was  of  that 
opinion,  and  on  that  ground  nonsuited  the  plaintiff.  Tare-seed  is  used  only 
for  seed,  not  for  food.  In  the  late  Corn  Laws  it  is  not  mesdoned  amongst 
the  different  kinds  of  grain.  In  Hodgton  v.  Smith  the  point  did  not  arise,  for 
it  appears  from  the  pleadings  that  the  tares  in  question  there  were  cut  grees 
for  fodder,  and  not  intended  for  seed.  The  documents  produced  shew  that 
the  rector  is  only  entitled  to  tithe  of  com  and  grain  ;  the  endowm«it  must  be 
of  the  rest,  and  the  evidence  proves  the  vicar's  right  to  the  tithe  of  green  tares 
as  well  as  of  hay.  His  having  been  out  of  the  enjoyment  of  a  portion  of  the 
tithe  belonging  to  his  vicarage  will  not  jMreclude  him  from  now  recovering  iu 
Kennieott  v.  ffattoa  (10). 

The  Mastgb  of  the  Rolls. — ^The  claim  of  the  plaintiff  rests  upon  two  dis- 
tinct grounds  ;  first,  that,  as  rector,  he  is  entitled  to  all  tithe  not  included  in 
the  vicar's  endowment ;  and  that  whether  tare-seed  be  or  be  not  a  small  tiU>e. 
it  is  proved  by  the  usage  and  enjoyment  that  it  is  not  an  article  of  which  the 
vicar  ever  was  endowed  ;  for  it  does  not  follow  that  if  it  be  great  tithe  it  is 
rectorial,  or  that  if  small  it  is  vicarial.  Secondly,  it  is  insisted  that  the  tithe  of 
'  tare-seed  ia  by  law  a  great  tithe. 

The  6rst  point  is,  whether  the  plaintiff  makes  Out  his  title  by  usage,  and 
that  sets  aside  the  question  whether  the  tithe  be  great  or  smalL  Prhad  Jaae, 
as  rector,  he  is  entitled  to  all,  and  he  has  besides,  in  his  favour,  evidence  of 
possession  and  enjoyment  for  many  years  without  dispute.  But  it  is  necessary 
to  conuder  what  the  evidence  of  the  enjivpnent  is ;  fbt  it  may  have  procaeded 
from  a  mistakm  notion  as  to  the  right  prevailing  in  this  parish ;  there  m^  hava 

(1)  yd.  3,  p.  MO.  (S)  Com.  «33,  Bmib.  144.  AkU,  p.  ST. 

(1)  Bunb.  S79  n.[    1   Wood,  31 1   A%tt,  <eWi>to,  p.  (13. 

vol.  1,  p.  TIS.  (T)  3  Wobd,  %m~ 

(3)  Baeor,  Ab.  Tithet,  K.  1  Eden,  382;  (B)  ^ute.p.SSl. 
Anlr,  p.  nS.  (S)  AMf,  p.  SS3. 

(4)  >Wood,3T3j  AMcf.  Iff.  (iO)  IPrice.SSB;  A(r,  p.  we. 


under  it  did  not  extend  to  any  article  but  com,  and  there  being  evidence 
shewing  that  the  tithe  of  hay  and  clover  has  been  rendered  to  the  vicar,  or 
that  he  has  received  compositions  including  them,  this  tends  strongly  to  nar- 
row the  right  of  the  rector  to  the  tithe  of  com  and  grain,  as  spoken  of  in  the 
minister's  account.  Then  we  must  consider  whether  die  usage  has  or  not  arisen 
from  an  opinion,  that  tare-seed  is  included  under  the  head  of  corn  and  grain, 
and  that  the  rector,  therefore,  would  take  it,  supposing  his  right  to  be  confined 
to  that  species  of  tithe. 

The  first  witness  says,  that  soon  afler  the  year  1 766,  one  House  became  the 
purchaser  of  the  tithes  of  com  and  grain,  including  the  tithe  of  seed- tares, 
commonly  called  the  great  tithes ;  that  strongly  shews  that  in  the  opinion  of 
this  witness  the  tithe  in  question  was  considered  to  be  a  great  tithe.  He  adds, 
that  the  tithe  of  green  tares  was  paid  to  the  vicar,  *'  being  considered  as  a 
vicarial  tithe."  It  seems  as  if  an  opinion  had  been  taken  up  in  this  parish, 
that  tares  when  cut  green  are  small  tithe,  but  that  the  seeds  are  great  ti£he, 
and  on  that  account  belong  to  the  rector.  Several  other  witnesses  speak  of 
**  the  great  tithes  including  seed-tares ;"  two  say  that  the  tithe  of  seed-tares 
was  always  deemed  a  great  tithe;  and  another  who  was  a  labourer  to  a  former 
lessee,  speaks  of  having  gathered  the  tithe  of  seed-tares  as  a  great  titlie.  One 
witness  speaks  nakedly  to  the  fact  of  enjoyment ;  the  others,  by  their  evidence, 
account  for  it  in  this  manner,  and  their  testimony  is  not  inconsistent  with 
his.  Taking  it  altogether,  the  usage  appears  to  be  referable  to  the  opiuioD, 
whether  right  or  wrong,  that  this  was  a  great  tithe.  We  cannot  shut  our  eyes 
to  the  ground  on  which  it  has  prevailed. 

Then  if  the  usage  is  of  this  qualified  nature,  and  if  by  law  tithe  of  tare-seed 
is  not  a  great  tithe,  we  see  the  importance  of  those  cases  of  Clarke  v.  Stapler^ 
where  there  was  actual  enjoyment  in  favour  of  the  rector,  BndCartfvright  y*  Bai' 
ley,  where  the  vicar's  case  consisted  only  of  the  enjoyment  of  other  small  tithes. 
In  Clarke  v.  Stapler ^  the  endowment  comprised  the  small  tithes,  and  the  ar- 
ticle in  question  being  a  small  tithe  was  decreed  to  the  vicar,  though  it  had 
always  been  received  by  the  impropriator :  in  both  those  cases  the  usage  was 
got  rid  of.  When  you  get  it  admitted  that  all  the  small  tithe  belongs  to  the 
vicar,  it  becomes  always  a  mere  question  of  law  whether  the  article  is  a  great 
or  small  tithe.  In  the  present  case  it  was  admitted  at  the  trial,  that  the  vicar 
was  entitled  to  all  small  tithes ;  the  documents  produced  prove  the  rector's 
right  to  be  confined  to  tithes  of  corn  and  grain,  and  the  evidence  of  enjoy- 
ment, except  as  to  this  article,  proves  the  same. 

The  case,  therefore,  comes  round  to  the  general  question  whether  the  tithe 
of  tare-seed  be  in  law  great  or  small.  Now,  first,  considering  it  in  the  ab- 
sence of  all  authorities,  is  it  or  is  it  not  a  seed  ?  and  if  it  is,  are  not  the  tithes 
of  all  seeds  small  ?  On  that  point  the  case  of  fVallh  v.  Pain,  which  was  so 
well  considered,  in  which  the  authorities,  not  only  that  of  Lord  Ooke,  as  Lord 
Henley  supposed  (I),  but  all  the  others  were  reviewed,  and  the  general  dis- 
tinction of  the  ancient  common  law  between  com  and  grain  and  seeds  adverted 
to,  is  decisive.  Lord  Chief  Baron  Comyn  there  says,  "  As  to  clover-seed 
there  does  not  appear  any  express  determination  in  this  Court,  that  it  is  in  its 
own  nature  a  small  tithe ;  it  is  a  seed,  and  all  seeds  are  mentioned  as  small 
tithes,  and  no  instance  appears  that  ever  any  seed  was  held  to  be  a  great 
tithe."  It  is,  therefore,  to  be  taken  as  a  general  proposition,  that  with  what- 
ever falls  under  the  denomination  of  seed,  the  principle  is  invariable.  On 
this  ground  Clark  v.  Stapler,  and  Cartwright  v.  Bailey  were  decided. 

The  case  before  Lord  Henlet  does  not  apply  to  this ;  it  turned  on  the 
point,  whether  peas  and  beans,  gathered  green,  were  great  or  small  tithes,  and 
depended,  I  believe,  upon ,  the  meaning  of  the  word  garharum.  The  argu- 
ment was  on  that,  and  it  was  held  to  comprehend,  not  only  what  was  actusdly 
bound  up,  but  what  might  be.     All  that  he  could  say  upon  this  question  must 

(1)  S€€  2  Eden,  403 ;  Ante^  p.  180. 


BfiHN* 


decided  any  thing  as  to  aeed-tares. 

The  only  question  then  is,  whether  tare-'seeds  are  different  from  any  other 
seeds  ;  and  there  is  no  authority  for  any  such  distinction.  The  argument  has 
heeo)  that  it  is.  analogous  to  corn  and  grain,  but  why  is  it  more  so  than  clover  ? 
What  case  has  decided  it  to  be  an  exception  to  the  rule,  that  by  the  common 
and  canon  law  the  tithe  of  all  seed  is  small  tithe?  I  am  aware  that  there  is  no 
direct  authority  a^  to  tare-seed ;  nor  was  there  any  as  to  dover-seed  till  WalUs 
y.  Pain.  But  in  that  case  clover-seed  was  held  a  small  tithe,  because  it  is  a 
seed ;  then  how  can  I  take  this  out  of  the  general  principle,  unless  there  be 
some  authority  ?  Though  I  am  not  able  to  enter  much  into  any  agricultural 
view  of  the  question,  it  seams  to  rae  tliat  it  must  fall  within  the  general  rule. 
I  should  have  mentioned  the  authority  of  the  Lord  Chief  Justice,  which  is  di- 
rectly in  point,  and  entitled  to  great  weight.  It  clearly  was  his  opinion,  that 
the  tithe  in  question  is  a  small  tithe,  and  the  counsel  were  induced  to  aubniit 
to  be  nonsuited,  finding  from  what  he  intimated,  that  he  was  against  them 
upon  that  point,  and  that  they  were  preduded  from  going  into  the  other  point. 
If  they,  could  have  succeeded  in  establishing  it  to  be  great  tithe,  their  dient 
would  have  been  entitled  to  a  verdict.     This  is  the  only  direct  authority. 

On  general  principles,  and  on  a  view  of  these  cases,  I  am  of  opinion,  that 
this  is  a  small  tithe ;  and  the  result  is,  in  my  view  of  it,  that  there  is  nothing 
to  support  the  plaintiff's  title,  except  the  usage,  which,  for  the  reasons  I  have 
before  stated,  I  think  is  not  sufficient.  But  in  a  case  of  some  novelty,  the 
Court  would* be  unwilling  to  decree  at  once  against  an  usage  of  long  standing, 
and  against  the  common-law  right  of  the  rector.  I  cannot,  tfaerefcNre,  refuse 
the  plaintiff  an  issue  if  he  thinks  proper  to  take  it. 

The  plaintiff  desiring  an  issue,  the  decree  was  made  accordingly.  Reg. 
Lib.  A.  1820.  fo.  1588. 

On  the  trial  of  the  issue,. a  verdict  was  found  for  die. plaintiff,  subject  to  the 
opim'on  of  the  Court  of  King's  Bench,  upon  a  case  which  was  aigued  before 
Mr.  J.  Baylet,  Mr.  J.  Holroyo,  and  Mr.  J.  Best,  who  differed  in  opinion 
from  the  Master  or  the  Rolls,  and  gave  judgment  in  favour  of  the.plaintifi][  1 ). 

(!)  See  S  Dowl.  &  Ryl.  122;  Antt,  p.  1106. 
1822. 

>--Y-^  M.  3  Geo.  4.  1822.  Scacc. 

^^  8'*-  Pulley  V.  Hilton.    [11  Price,  380.] 

A  motion  for  a  A  DAM  mentioned  to  tlie  Court,  that  a  motion  was  intended  to  be  made 
bsue^n  a  9^^  -^^-for  a  rule  for  a  new  trial  of  the  issue,  which  had  been  directed  in  this 
for  tithes,  di-  ^^^^^  cause,  in  order  to  save  to  himself  the  right  to  apply,  as  the  time  within 
rected  from  the  which,  by  the  rule  of  the  court,  motions  of  that  description  must  necessarily 
equity  side  of  be  made,  would  expire,  unless  the  court  should  extend  it. 
withhTth'e  ru?e  ^  ^^^  ^^^^^^' — The  rule  in  these  cases  is,  that  all  such  motions  arising  out 
requiring  such  ^^  causes  in  equity,  depending  before  the  Chief  Baron  alone,  should  be  made 
application  to  be  before  him  only,  because  he  is  in  possession  of  the  circumstances  of  the  case, 
made  within  the  unless  where  a  point  of  law,  on  the  admissibility  of  evidence,  or  other  l^ai 
tliTrSrowhir  ^^  difficulties,  arise;  in  which  case,  the  motion  having  been  first  mentioned  to 
tenn ;  but  may  ^^^  Chiev  Barok,  might  probably  be  directed  by  him  to  be  made  before  the 
be  made  at  any   whole  Court,  for  his  own  satisfaction. 

time  during  the  As  to  the  time  within  which  such  application  should  be  made,  the  Umita- 
or^'S^e  ritUn**r°'  ^^^°  ^^  *®  '^"^^  ^'^^  moving  to  the  four  first  days  of  term,  adopted  on  the 
after:  and,  if  P^^^  ^^^^  ^^  ^^  court,  does  not  apply  to  cases  of  trials  of  issues  sent  firoui 
made  in  a  cause  .the  equity  side  of  the  court,  because  they  are  not  within  the  reason  of  that 
pending  before    rule.    Such  motions  may  be  made  at  any  time  during  the  term,  or  the  sittings 

the  Lord  Chief    „f*p-  y  ^  a  ^ 

Baron,  it  should,      "^  * 

in  the  first  instance,  be  made  before  him  alone. 


not  appear  objectionabley  he  would  look  at  the  brief  of  the  pleadings,  and  give 
hisjudgment  to-morrow. 

.  The  Chief  Baron,  now,*after  stating  the  circumstances  of  the  case,  said, 
"jVop.^SSmT      ^^  ^^  ^^^  think  the  reference  would  afibct  the  question  as  to  the  modusett  and 
granted  the  motion.     The  effect  of  it,  he  obserred,  would  be  equal  to  a  de- 
cree, and  the  party  would,  by  the  course  now  adopted,  be  obliged  to  pay  all 
that  was  due,  and  the  plaintiff  would  get  his  money  a  year  or  two  sooner. 

The  Chief  Baron  cited  a  case  [it  is  presumed  the  case  cited  by  Lord  Bl- 
DON,  in  17  Ves.  27 S,"]  in  which  Lord  Rossltn  directed  a  reference  of  the 
title  immediately  on  motion,  as  in  a  suit  for  specific  performance. 


Sittings  after  M.  3  Geo.  4.  1822.  Scacc. 
^C'  14/A.  Foreman  and  Another  v.  Cooper.    [11  Price,  616.] 

tith^use^lM-   TPHIS  was  a  suit  instituted  by  assignees  of  a  bankrupt,  who  was  lessee  of 
see  of  aMcar,  ^^^  vicar,  for  tithes,  against  an  occupier. 

ordered  on  mo-       Jervis,  for  the  defendant  moved,  that  the  plaintiff  Foreman  might  be  or- 
tion  on  the  part  dered  to  deliver  to  Michael  Dickson  (the  vicar),  a  witness  for  the  defendant, 
to  Wn^^ttt'wid*  certain  books  and  papers  belonging  to  Michael  Dickson  as  vicar,  and  by  him 
deliver  to  hU       delivered  to  plaintiff,  and  now  in  plaintiff's  custody  (as  stated  in  certain  affi- 
derk  in  court,     davits) ;  or  to  leave  the  same  within  ten  days  with  the  plaintiff's  clerk  ia 
books,  papers,     court,  and  that  defendant  might  be  at  liberty  to  inspect  and  take  copies  in  the 
affida^to^tobe     "*"*^  manner,  and  that  the  plaintiff's  clerk  in  court  might  be  directed  to  pro- 
in  his  possession,  ^^^^  ^^*^  ^^^  books  and  papers  before  the  examiner,  for  the  purpose  of  being 
and  to  belong  to  proved,  and  that  the  said  clerk  in  court  might  produce  the  same  at  the  hearii^. 
the  vicar,  who         This  application  was  founded  on  affidavits,  on  the  part  of  the  defendants, 
to*thrsidJ^*"^  stating  that  one  Of  the  defendants  had  applied  to  Dickson  for  the  above  docu- 
ments, and  was  thereupon  informed  by  him,  that  they  were  in  the  possession 
of  the  plaintiff  Foreman,  to  whom  he  had  lent  them,  and  to  whom  the  defend- 
ant had  also  applied  for  them,  with  the  permission  and  authority  of  Dickson, 
and  that  Foreman  had  refused  to  deliver  them  up,  and  that  they  were  neces- 
sary to  the  defendant's  defence.     The  other  deponent  stated,  that  a  joint  com- 
mission to  examine  witnesses  had  been  returned  executed,  under  which  Dick- 
son had  been  examined  on  the  part  of  the  defendant,  and  the  usual  order  to 
pass  publication  had  been  served  by  the  plaintiffs ;  that  Dickson's  examinatiotf 
was  imperfect,  because  he  had  not  had  his  books,  &c.  to  refer  to  at  the  time ; 
and  that  in  consequence,  publication  had  been  enlarged  till  the  first  day  of 
Hilary  term  next. 

Pepys  opposed  the  motion,  on  the  grounds  of  the  lateness  of  the  applica- 
tion :  and  as  being  altogether  novel,  and  out  of  the  ordinary  course,  that — on 
the  alleged  statement  of  the  vicar,  who  was  not  a  party  to  the  cause,  he  had 
lent  the  plaintiff  such  books,  &c.,  generally,  without  saying  what  they  were,  or 
the  nature  of  the  documents — a  motion  should  be  made  for  an  order  that  he 
should  deliver  them  up,  which  was  rather  matter  for  a  bill  of  discovery.  And 
he  also  urged  that  the  motion  made  could  not  be  enforced  if  granted,  for 
want  of  the  usual  specification  of  the  books,  &c.  sought,  which  was  always 
considered  indispensably  necessary  in  such  cases,  as  otherwise  the  party  could 
not  be  brought  into  contempt.  Besides,  in  the  mean  time  he  might  deliver 
them  back  to  the  owner  if  he  had  any  such  books  and  papers ;  but 

The  Court  made  the  order,  founding  it  upon  the  peculiar  circumstances 
and  nature  of  the  case ;  observing,  that  if  the  plaintiff  had  no  such  books  in 
his  possession,  he  might  shew  it,  and  he  would  not  in  that  case  incur  a  con- 
tempt :  and,  if  he  had  delivered  them  up,  it  would  be  an  answer  to  the  appli- 

'^'"'-  Orfered. 


taken  of  the  tithea  of  the  several  dthable  matters  taken  by  the  persons  tbeiein 
named,  and  by  the  defendants  respectively,  in  and  from  1798,  and  to  whiah 
the  said  plaintiff'  was  entitled ;  and  that  the  said  defendants  might  be  decreed 
to  answer  and  satisfy  him,  what  should  be  coming  due  to  him  from  them  re- 
spectively, upon  the  taking  of  such  accounts. 

The  defendants,  by  theii  answer,  admitted  the  plaintiff's  presentation,  and 
institudon  to,  and  induction  into  the  vicarage ;  and  that  he  had,  ever  since  his 
presentation  been,  and  then  was,  well  entitled  to  all  and  singular  the  tithes,  and 
modatet  in  lieu  of  tidies,  yearly  arising,  &c.,  in  and  throughout  the  pariili,  or 
the  tithable  places  thereof,  in  general,  except  the  tithes  of  com,  hay  and  wood. 

They  stated,  that  there  was  a  certain  estate  or  district  of  land,  situate  within 
the  said  parish  of  Felisktik,  called  or  known  by  the  name  of  Mount  St.  John, 
or  the  Mount  Ring,  which  consisted  of  a  nuuuion-bouse,  and  the  several  parcds 
of  land,  particularly  specified  and  mentioned  in  the  said  defendants'  answer: 
and  of  which  the  mansion-house  and  hereditaments  mentioned  in  the  bill  were 
parcel ;  that  they  believed  that  the  said  estate  or  district  of  land,  was  formerly 
parcel  of  the  possessions  of  the  late  hospital  of  St.  John  of  Jerusalem,  in  England^ 
which  was  oissolved,  and  the  possessions  whereof  were  given  to  the  crown, 
by  the  statute  made  and  passed  in  the  thirty-second  year  of  the  reign  irfKing 
Henry  the  Eighth,  intituled  "  an  Act  concerning  the  possessions  of  St.  John  of 
Jerusalem,  in  England  and  Ireland ; "  and,  that  they  believed  that  the  sud  es- 
tate, or  district  of  land,  was  by  composition,  pieacription,  or  some  other  lawful 
ways  and  means,  held  and  enjoyed  by  the  prior  and  brethren  of  the  said  hos- 
jHtal  at  die  time  of  the  dissolution  thereof,  absolutely  acquitted  and  diacbaifjed, 
as  well  in  the  hands  of  themselves  as  of  their  lessees  or  tenants,  of  and  from 
the  payment  of  all  tithes,  as  well  great  as  small,  yearly  arising,  &c.,  in  and 
upon  the  same. 

They  stated  their  belief,  that  the  said  estate  or  district  of  land,  came  to  the 
crown,  acquitted  and  discharged  of,  and  from  the  payment  of  tithes,  by  virtue 
of  the  statute,  made  and  passed  in  the  thirty-second  year  of  the  rragn  of  King 
Henry  the  Eighth,  and  of  another  statute  made  and  passed  in  the  thir^-first 
year  of  the  reign  of  the  same  king,  intituled  "  an  Act  for  dissolution  o{ 
Monasteries  and  Abbies,"  or  one  of  them;  and  they  believed,  that,  after 
the  said  estate,  or  district  of  land,  came  to  the  crown  as  aforesaid,  the  same 
was  granted  by  die  said  King  Henry  the  Eighth,  in  the  thirty-sixth  year  of  hb 
reign,  to  Robert,  then  Archbishop  of  York,  and  his  successors  (1);  and  that 
the  same  had  ever  since  belonged  to  the  archbishops  of  York  for  the  time 
being,  and  had  under,  and  by  virtue  of  the  said  statutes,  or  one  of  them,  beea 
held  and  enjoyed,  and  was  (hen  holden  and  enjoyed  by  the  said  archbishopa, 
their  lessees  and  tenants,  absolutely  acquitted  aiul  discharged  of,  and  from  die 
payment  of  all  tithes,  as  well  great  as  small,  yearly  arising,  &c,  inand  upon  the 
■ame.  Tfaey  further  sUted  dieir  behef,  that  no  tithes  arising  uptm  the  said  es- 
tate, or  district  of  land,  nor  any  satisfaction  in  lien  of  such  tithes,  had  ever  been 
paid  to,  or  received  by  any  person  or  persons  whomsoever,  since  the  disKilu- 
tion  of  the  said  hospital,  save  and  except  the  tithes  recovered  by  the  said  plain- 
tiff,  in  the  late  suit;  and  the  tithes  of  parts  of  the  said  estate  or  district  o£ 
land,  which,  since  the  decree  in  such  suit,  which  was  madein  the  year  1819, 
had  been  rendered  to  the  said  plaintiff,  but  to  which  the  said  defendants 
believed  and  insisted  he  was  not  of  right  entided.  The  defendants  furtbs 
said,  that  the  defendant,  Heneage  Elaley,  had,  ever  since  the  yenr  179S, 
held,  and  then  held  the  said  estate,  or  district  of  land,  as  lessee  under  the 
Archbishop  of  York;  and  they  insisted,  that  the  said  plaintiff  was  not  entitled 
to  the  tithes  claimed  by  his  said  bill,  and  that  sucb  tithes  aught  not  to  h«v* 
'been  set  out  for  him.  The 

(l)Tl)egnuiIor(lieiDtDaii>linre  meant,aDdtbe>utcnieDtofUi>lDcaiRct.  Sec  the  >en  pace. 


the  Ardibiahop  of  York,  34  Hen.  8,  and  leuea  Bad  other  instrumenti  deducu^ 
the  title  to  the  present  partiea. 

They  went  into  parot  eridence,  which  was  not  answered,  that  the  supposed 
payments  which  had  been  deposed  to  in  respect  of  Mount  Sl  John,  had  beeo, 
m  point  of  fact,  made  on  account  of  the  other  lands,  held  by  the  same  occn- 
piere  without  that  district.  And  they  satisfactorily  established  a  usage  of  non- 
payment for  it,  as  far  back  as  living  memory  went,  by  the  depositions  of  a 
.number  of  persoDs  well  acquainted  with  the  pariah,  by  having  occupied  land, 
or  long  resided  in  it,  or  by  other  moans.  A  great  quantity  of  evidence  of  conv 
mou  reputation,  and  declarations  of  aged  parishioners  deceased,  that  the  d»- 
trict  had  beeo  tDunemorially  exempt  from  the  payment  of  tithes,  or  Barter 
offerings,  or  other  duties,  was  objected  against,  but  read  de  btnt  M«e(I). 

One  witness,  who  had  been  bom  in  the  parish,  and  had  known  it  sixty-five 
years,  spoke  to  a  custom  of  holding  a  public  meeting  of  the  vicar,  church* 
wardens,  and  inhabitants,  on  every  Holy  Thursday,  for  six  or  seven  years^ 
during  his  residence  therein;  and,  according  to  his  information,  for  at  least 
twenty  years  before; — that  the  persons  assembled  went  to  church,  and  after 
prayers,  made  a  perambulation  through  different  parts  of  the  parish,  retaming 
to  the  church  gate,  where  a  feast  or  collation  was  provided  for  them  at  the  ex- 
pence  of  the  parisb,  except  Mount  Ring,  which  paid  nothing  towardsit: — that 
the  ground  over  which  they  passed  was  strewed  with  flowers  and  gmens ;  but 
that  a  special  direction  was  given  not  to  strew  any  up  a  lane  leading  to  a  houae 
within  me  Mount  Ring,  because  it  did  not  contribute  any  thing: — and  that, 
on  those  occasions,  the  churchwardens  and  other  persons  said,  in  the  preaence 

of 


(1)  TheerldeneeDfawitimtunAcciUnt, 
bouniUrlei,  and  parceli  of  the  atste,  who  ala- 
ted  hii  knowledge  of  it  to  h«Te  beta,  b  put, 
derived  from  the  iafimniliDii  of  people  In  Ibe 
uighbourhoodj  and  a  map  and  plan,  ahewn 
to  Um  about  ten  jean  befbrr,  wai  rejeetecL 
Etidenca  to  the  wme  point,  bj  a  penon  who 
had  becocae  acquiinced  with  the  pariah  and 
■itaU  b;  having  mairied  a  nadre  of  Ibe  &r- 
iner,  and  bf  coDvening  with  hii  wLfe'i  nla- 
dona,  and  ttie  people  of  the  pariah,  wa«  alio 

The  olfaction  made  by  the  plaindff'a  couiuel 
to  the  admiasion  of  the  erideace  of  repulalion 
on  the  point  of  exemption  wai,  that  thti  wai  a 
qoeiliDn  of  private  right,  and  hear-iajwaa  not 
•vidence  on  luch  a  qiieitioD.  1  PbiUipa'a  Evi- 
dence, 151.  The  defendantt'counaeluid,  that 
die  ceant  of  the  caurl  was  to  read  evidence  of 
npntatlon  on  a  i]ueition  of  laim  tudiu,  Jemit 
eked  WUtt  r.  LUe  *,  ai  an  aolherity  the 
other  way.     The  evidence  wm  read  d»  ine 


Evidence  of 


in  suwort  c 
I,  wat  read  In  Wolltn  v.  Bnuai 
CleL  Rep.  Slj.  Jmlt.  p.  USt).  The  giounik 
upon  which  that  ipedd  of  eridenee  ia  ed- 
initted  on  quotiiHu  conening  public  rights, 
■re  itated  (la  Mr.  Phillipi'i  Law  of  Evi- 
dence, p.  S48),  aa  fbllowa,  "auchrighti,  be- 
ing matten  of  pablic  notoriety,  and  of  great 
lenl  iinpoitwwe,  IwconM  a  condnuai  aolgect 
of  diacBMion  in  the  neigliboutbood,  where  all 
have  tbe  Mtne  meant  of  inGnmialMD,  and  tbe 
•uDe  intercM  to  taeertain  the  daim."  Again, 
Ibe  nme  sntbor obKrvei  (p.  149),  "A  right 


In,  by  cuatom,  la,  atriclly  vpeaklng^ 
right;  but,  it  la  alao  a  general 
d,  tbenribre,  ao  &r  aa  it  regaida  ifae 
it;  of  this  apecie*  of  eridencr,  baa 
been  ronudered  ai  public,  beeaose  it  afbcta  a 
Large  niunbei  of  occH[dera  within  a  diitricL" 

The  greater, pert  of  Ihia  ranooii^  but  Iht 
laM  of  it  in  particular,  aeema  to  apply,  is  an 
inferior  degree,  to  the  queition  'res|>ect]ng  « 
farm  modiu,  and  to  that  debated  in  diii  eaiue'. 
In  tbe  aame  work  (p.  iSl),  the  (oUowing  paa- 
lageoccuit:  "  with  regard  to  the  admiidMBtj 
of  common  reputation,  ai  evidence  of  preaoip' 
live  riglUi,  airictly  private,  there  bai  been  con- 
Biddable  doubt:"  and  Ibe  objectiona  agunat 
the  admiauon  ef  lach  evidence  an  Iboa  ex- 
plained (p.  !5S)  ;  "  Where  individuala  ciaia 
merely  a  private  right,  other  people  have  not 
the  umemeanaotkiiovingil,  nor,  if  they  had, 
would  they  have  the  same  inlereitlo  eumioe 
It."  These  ol^iectiDna  are  inapplicable,  in  part, 
at  leait,  to  evideiKe  of  reputatioii  cooceming  ■. 
&rm  BiDdw,  or  a  dlilricl,  of  the  nature  of  that 
in  cjuealion  in  thia  cau^e.  Alt  tbe  pariahiooen 
would  bsvc  nearly  the  tame  meana  of  koowinc 
the  Immunity  claimed  in  reipeR  of  eidier, 
and  a  daaa  of  them,  tbe  inhabitintt  of  the 
farm,  ordiatrici,  would  alwaya  have  an  intoeat 
in  eiaminlng  and  keetnag  it  up. 

In  tiulh,  neither  deacriplian  of  the  right* 
mentioned,  can  properly  be  termed  ■  atrictlj 
private,  or  an  individual  one ;  but,  a  caae  of 
private  right,  where  a  claa  or  diaOict  of  po- 
aoni  la  concerned )  and  in  Ihoae  caaet,  evidence 
offepnlatlon  la  laid  by  the  Vice  ChauceUev,  Id 
tPUM  V.  £i«lt,  to  be  "  plainly  ai 
^Me,  p.  gS9. 


(1)  Ante,  VOL  1,  p.  WH. 


pooaidoD,  hj  my  vf  ^ehei  ■  gnat  nuuir  of 
ibem,  and  la  ■  lai^  uiount  in  quuitit]i  of 
urea.  Then,  it  Btatai>  that  all  tbue  thioga, 
the. glebe  lasda,  ud  the  proflu  of  them,  the 
vicar  hul  pMcoblf  received  j  but  the  muter 
ud  tb«  brethicD  of  the  Imipilal  of  St.  Joho  of 
JeniMlem,  who  ere  the  rectors  of  the  lune 
church,  received  the  tent  of  1 2d.  in  one  toft 
sod  Ituee  acrca  of  land,  which  John  Vyrl;  for- 
marlf  lield,  which  reot  (he  vior  ought,  of 
right,  to  receive.  I  tnention  thii,  onl;  to  (hew, 
that  the  eoquir;  appeurs  (o  have  proceeded 
with  great  accuracy  aod  attentioQ  to  all  the 
lighla  of  Ihia  church. 

He  then  proceeds  to  (tate  what  dthei  the  vi- 
car la  entitled  to ;  (here  followi  the  extract, 
priated  in  page  13fiS;  his  lordahip  obierving, 
that  white  tithe,  of  course,  meant  milk,  and  de- 
scribing plough  pence,  ai  the  tithes  of  carriages). 
It  wai  suggested,  that  ibis  inquiution  had 
Doly  stated  the  ophuoa  of  the  sequestratDr, 
H^t  the  vicar  ot^t  to  receive;  tmt.  It  doea 
nit  stop  tliere,  for  it  states,  tiut  the  vicar  does 
receive,  at  that  time,  all  the  tithes  except  those 
apedfied;  namely,  die  tilhei  of  com  and  hay, 
wliich  like  hoqiital,  as  rector,  received.  Then 
It  atalea,  that  Ibe  vican  are  bound  to  give  thsir 
6lbe  of  com  and  bay  to  the  rector.  It  then 
state*  the  laluo  of  the  rent*,  and  the  proAts  of 
tfaia  vioanga,  to  be,  at  that  time,  30J.  3s.  Irf., 
out  of  which,  the  vicar  is  to  find  «ertaia  chap- 
laint,  i»  fufotm  cectain  duties,  which  arfrall 
apedfied.     This  la  dated  in  the  year  13  U. 

Tb«y  then  produced,  in  order  to  diew  vrfaat 
tilkas  tlw  lector  waa  cntitlsd  to,  at  (he  time  of 
tkediaaolulianoftheabbeya,  tlie  minkler's  ae- 
coudU  of  the  33  Hea.  S.  ADd  dus  daenmont, 
fintcontainsan  account  of  reala,  of  varioua  de- 
acriptiona,  which  they  were  entitled  to  receive; 
it  aoaouota  for  the  poaaariian  of  a  great  num- 
ber of  premisaa,  wliich  are  ipecifledi  it  ao* 
count*  for  tlka  litha,  and  the  brma  of  the  mo- 
lt goM  tliRHigfa  the  dlKrcnt  tovmahlpa  la 
this  pariah,  accounting  in  all  of  them  for  the 
litke  of  Mm  and  hay,  and  in  none  of  them  ao- 
GonB(ingli}r  mote,  with  aneiceplioni  iishonld 

thorp,  which  appeaii  to  be  out  of  this  pariah. 
Then  ia  ISi.  id.  there  received  fbr  the  fitrm  of 
all  manner  of  titlws  of  lands  in  Ravenidiarpi 
hut,  with  reelect  "  ■■- '-■ '-  -■- 


Upon  tlM  Ittb  FcbnuuT,  In  tlic  U  Hen.  B. 
thsaa  b  a  gnM  to  Edward,  then  dBdiUahop  e( 
York,  amongst  many  other  manoia  aitd  eatatas, 
of  all  the  sdte.  dreidl,  and  precinct  af  the  nii>- 
naitery,  at  Mnlon,  ia  the  county  id  York ;  and 
all  and  dngulai  the  I 


br,  except  tfaost 
that  are  piopeiiy  great  tithes,  namely,  the 
tithe*  of  eoni  and  bay;  ao  that  there  is,  at 
thla  timt,  no  raCarenee  to  any  possession  c^ 
tbOM  liAca  in  flua  abbey,  and  there  is  no  re- 
fcieikca  la  tltdr  enjoyment  of  any  tidies  on 


tithes  stated  to  be  recaivwl,  bW  Hwse  In  le- 
apaetafcomaudli^.  nria  Is  In  tile  33  Hen. 
8,  th«  flat  aoeomit  after  tbs  &*irfntioBi,  of 


in  Kirkehyc,  andao  on,  veryyaiticulariy  apaci^- 
ingthoae  doses  of  land,  and  tlie  demesne  tanda 
belonging  to  this  Mount  Eil«,  wUdi,  ccfbdnlr, 
msamawlr,  wMchmaner,  and  the  landa  and 
promises  ia  ^^^Mt,  and  so  en,  wne  pares!  of 
the  poiaestions  of  the  boapital  or  priory  of  St. 
John  of  Jerusalem.  Putther,  it  giant*  to  th« 
archbiahop  ail  and  nngolar  the  meatnagea, 
lands,  commons,  pastures,  woods  and  unde^ 
woods,  rents,  revertioos,  aerviees,  and  other 
herediumenis.  In  Uount  St.  John,  feUskiik, 
Kirkebye,  Thirleby,  and  Boltby,  to  the  late 
priory  (then  lately)  belonging  or  ai^rtaim^. 
This  ia  a  grant,  theretbre,  of  what  may  be 
called  Ae  natural  possesnons  at  that  time  oC 
this  abbey,  all  tlie  manors  and  demaanea;  and 
this  Mount  8L  John  appeals  clearly  to  have 
been  a  manor,  as  well  as  all  the  odier  lands  in 
this  pariah,  of  which  the  m 


only,  but  in  die  3S  Ben.  8,  the  king  graaled 
to  die  then  archbiihon,  among  divan  other  ree- 
mles,  the  rectory  of  FeliBUtk,  In  tha  cooDty  of 
Y^c,  lately  belon^g  to  At  priory  or  bospM 
of8t.JahnofJeninlfm,andtlieB,orlate,inAe 
talras«or  oecnpationof  Blebard  Bi«ok«,orU( 
assigns,  and  also  an  the  titbea  of  grain  and  bzy, 
orUiig  and  growing  in  tba  parish  of  9tMAk, 
Ifardaby,  Thirleby,  Ravensthoipe,  and  aa«n. 
There  appear  to  be  general  wsads,  gMug  the 
tithes  of  t^ew  lands  (but  ai  In  all  the  tldna 
within  the  parisli,  they  are  enreaaly  cooflaed 
to  the  tithes  of  com  and  hay) ;  and  all  and 
lingular  llie  houses,  paatnras,  ^abea,  oUa- 
Hens,'  and  so  on,  to  these  chuKhea  b^Mg- 
hgi  and  he  also  gmnled,  amcng  other  near* 
ages,  the  preaeotation  of  this  vicarage  of  Felis- 
fcbk,  belonging  lo  the  late  priory;  and  he 
granted  lo  the  archbishop,  that  be  Aonld  hM 
all  these  messuagci,  glebes,  rectovies,  and  so 
on,  in  as  full  and  beneAdal  a  maimer-at  the 

Eriory  of  8l  John  of  Jemsdcm  had  fiomerly 
eld  them. 
This  was  tfie  ritnalian  af  tldngs  nnder  Hiese 
grants  fiom  the  king  to  the  arehbisliap,  by 
which  the  arebUehop  a)^aared  to  pnstfw,  ru- 
der the  firit  grant,  the  tempoial  poeatssioos  of 
■he  abbey,  and  under  the  second,  die  sjdritaal, 
>rhl<A  are  deacribed  to  candst  of  oom  and  hay 


!,  dl  t) 


the  raonaatery,  together  with  the  rectory,  and 
the  presentation  to  the  vicarage. 

It  doea  not  appear  that  any  diing  finaer  pass- 
ed till  we  come  to  the  year  1T58,  where  ttera 
Isaleaae,  made  on  At  31stOi:ti^]er,  by  JAa, 
Archlnshop  of  York,  to  Qngorj  EWey,  of 
Mount  8l  John,  hia  hair*  and  asrigna  (an  an- 


!  of  hit  lime  u  lldie-gtdieRr, 
'  Ui  ewD  tjlliririe  arddM,  wil 
mA  «f  Ward  to  tUs  tku^ 


QDdtr  the  rlalnliffj  t||e  ■^^all 

piilih  h««e>  Kinu  of  tbem, 
d,  and  dbsim  ampmnded 


sd),  wool,  Umbc.  tunii|M, 

fouli,  npe,  lime,  milk, 

Utlr,  otchuda,  ben,  uid 

!  two  lul  utidei  being 

canceled  by  the  paiith 

!ik>  (o  the  collectioa  of 

campaddan,  and  not  bjr 

le  ihape  of  naJimt. 

tato,  thu  he  ii  of  the 

hu  liTcd  in  thii  paiiih 

'fe,  he  ipetki  of  the 

!  tlou'i  t%ht  to  every 

ly;  aodtlut  the  nine, 

have  Iwen  paid  from 

im : — that  If  r.  EUej 

I  aikd  liar,  as  impro- 


I  Gu-  back  ai  he  can 
when  the  depoDent 

^i  about  Sfty-Bva 
t,  that  which  looki 

t,    who  both  DGCU* 

at  8l  John,  lued 
mm  in  lin  oT  aU 
>«i  C1UT7,  at  OB* 
and  after  that, 
[the,  and  lor  all 


Vard  hai  Kaled, 
uUp  ii  called 
•  bther  of  die 
I  occopled  the 
aboooeWil- 


aoarof  St. 


i 


r. 

ILllLET. 


it  hkn  exemption  annexed  to  the  lands,  of  which  the  defendants  are  graiitee^. 
Y^a  admit,  that  die  plaintiff  is  entitled  generally;  the  inquisition  sp^kks  only 
in  general  terms,  as  to  his  right  to  tithes,  and  dierefore  carries  his  claim  no 
farther  than  our  admission;  and  hy  no  means  proves  his  right  to  tithes  in  any 
particular  estate  in  the  parish.  The  ministers'  accounts  are  not  applicable, 
because  we  now  say  that  the  lands  are  dthe-free.  There  is  not  one  instance  in 
the  evidence  of  particular  perception,  earlier  than  1816;  the  defendants  have 
now  cleared  up  the  point  relative  to  the  supposed  payment,  in  respect  of 
Mount  St.  John;  and  as  the  case  stands,  there  is  nothing  to  impeach  the  proof, 
that  dthes  hstve  never  been  paid  within  this  district. 

There  could  not  be  stronger  negative  evidence  than  the  short  dme  through 
whicbr  the  j^aintiff.  has  shewn  particular  perception.  We  have  proved,  that 
the  estate  belonged  to  the  hospitallers  in  the  time  of  Edw.  8,  and  that  no  dthes 
have  been  paid  fbr  it  as  far  back  as  it  is  possible  to  go.  That  constitutes  a 
sufficient  defence.  Evidence  of  possession  by  the  order  before  the  time  of 
legal  memory,  is  unnecessary.  Lamprey  y,  Rooke  (\)  supports  the  proposi- 
don,  that  it  is  enough  to  shew,  the  lands  were  part  of  the  possessions  of  the 

greater 
(1)  Ambler,  291.  Ante,  p.  148. 


be  bvoken  in  upon  by  any  evidence  tbat  has 
been  given  on  the  part  of  the  defendants ;  the 
defendants'  evidence  only  consisting  in  ne- 
gatively stating  no  knowledge,  by  the  wit<^ 
nesses,  of  tithee  having  been  paid  in  respect  of 
this  Mount  Ring.  But,  in  fact,  the  witnesses 
on  the  part  of  Sie  plaintiff  ptove  the  payment 
of  titlie,  and  composition  for  tithe,  without  re- 
gard to  the  situation  of  the  lands,  whether 
diey  were  in  Mount  Ring,  or  in  the  parish  at 
large.  And  with  respect  to  the  modules,  fi>r 
that  part  of  their  occupation  wluch  does  not 
lie  in  what  they  call  their  privileged  place, 
the  witnesses  do  not  prove  any  thing  like  it 

Therefore,  in  point  of  fact,  there  seems  to 
be  nothing  to  impeach  the  evidence,  on  the 
part  of  the  plaintiff,  that  tithes  were  paid  in 
respect  of  all  the  lands  occupied  by  the  defend- 
ants, whether  lying  in  Mount  Ring  or  not; 
the  ftrm  consisdng  partly  of  one  deacriptioo, 
and  partly  of  another. 

Then  die  question  is,  what  have  these  de- 
fendants, standing  as  they  do  under  the  Arch- 
btshop  tji  Yoik's  title,  for  they  have  no  other 
lluin  the  Arehbishop  of  York  posaessed — ^what 
defence  have  they  to  set  up  against  this  de- 
mand? which  is  (sustained  by  a)*  positive 
endowment,  and  a  very  dear,  distinct,  and 
explicit  one,  of  the  whole  tithes  throughout  the 
faridk,  wMiout  any  distinction  of  this  Mount 
Riqg  at  all  from  the  other  (parts),  and  not 
resting  merely  upon  the  words  of  ihe  endow- 
ment, but  that  endowment  supported  by  the 
aubsequent  usage,  down,  almost,  to  the  filing 
of  die  present  bill.  It  is  difficult  to  say  upon 
what  ground  the  defendants,  standing  in  the 
place  of  the  archbishop,  can  put  their  case. — 
Their  case  is,  that  (the  vicarage)  was  (not) 
endowed  of  (the  tithes)  of  this  (district).  The 
endowment  is  a  general  endowment  through- 
out the  parish,  without  any  exception  of  Uiia 
Mount  Ring.  They  have  not  stated  in  what 
right  they  have  derived  an  exemption  from 
these  tithes.  They  claim,  themselves,  to  be 
netom;  and  it  vrould  seem,  as  if  they  also 
claimed,  within  their  own  parish,  a  portion  of 
titke^  which  is  not  a  very  usual  claim  to  be 

made 


made,  because  a  portion  of  tithes  is,  generally 
speaking,  a  portion  of  that  claimed  and  receiv- 
ed by  some  other  person  than  the  rector  or  the 
parson  of  the  parish  in  which  the  tithes  arise; 
however,  so  it  stands.  It  appears  that  their 
lands  were,  all  ci  them,  that  which  is  now 
called  Mount  Ring,  and  Mount  St.  John ;  and 
this  Mount  Ring  certainly  was  a  demesne  in 
the  manor  of  this  hospitaL  Now,  what  more 
can  they  claim?  As  rectors,  they  are  not  en- 
titled to  these  tithes,  for,  strictly,  the  rectory 
consisted  of  nothing  but  the  great  tithes;  that 
is  manifest  If  they  would  lay  their  exemp- 
tion in  this  abbey,  they  have  not  stated  in 
what  manner  they  would  lay  it  The  hos|d* 
tal  of  St  John  of  Jerusalem  was  capable  erf"  a 
disdiarge  of  tithes.  That  is  dear,  for  they 
were  one  of  the  orders  of  Templars  of  St  John 
of  Jerusalem,  who  were  one  of  the  orders  ca- 
pable of  being  so  discharged.  If  there  vraa 
any  ground  to  insist  upon  diat,  that  discharge, 
it  is  well  known,  would  exempt  the  land  o^y 
while  in  the  occupation  of  those  in  that  order. 
There  does  not  seem  to  be  any  ground  fer  an 
exemption  in  the  hands  of  their  successors.  It 
rather  seems  to  be  a  daim  of  exemption,  to 
fiir  as  this  Mount  Ring  goes,  without  any 
ground  laid  or  spedfied,  upon  which  that  daim 
of  exemption  can  be  founded.  There  is  not 
the  smallest  notice  in  any  of  the  leases  of  tiie 
archbishop,  or  in  any  of  the  instruments  pio- 
duced  to  shew  an  exemption,  and  the  drcnm- 
stance  of  the  vicar's  agents  and  receivers  hav- 
ing, in  fiict,  collected  tidies,  as  well  within  as 
without  this  Ring,  is  very  strong  evidence, 
with  nothing  to  oppose  it,  but  the  non-pay- 
ment of  the  tithes,  of  the  vicar's  right  as  to  thb, 
as  well  as  to  the  other  parts  of  the  parish. 

Upon  the  whole,  we  are  of  opinion,  that  the 
plaintiff  has  made  out  his  title,  to  our  satisfec- 
.tion,  to  the  dthes  which  he  daims  from  these 
defendants,  through  the  whole  of  the  parish 
where  they  occupy  lands,  without  any  dis- 
tinction of  that  part  which  was  called  Mount 
St  John  and  Mount  Ring.  The  consequence 
is,  there  must  be  a  decree  for  the  plaintiff,  fiir 
the  dthes  he  demands,  with  the  costs  of  this 
suit 


*  These,  and  the  other  words  included  in  parentheses  in  this  paragraph  do  not  occur  in  the 
original  note,  but  they  have  been  introduced,  as  appearing  necessary  to  make  the  sense  perfect 


KBe  (Mine  aiHorauon,  pan  et  tne  poMeMions  or  u»t  priOTy.  mepiMiiiin  ■ 
MUtMl  did  not  think  it  worth  their  while  to  contend,  thst  they  were  not. 

Tha  qvMtity  of  land,  descrihed  is  the  evidence,  extends  to  two  hundred  and 
■MiiMy-flxir  Mret,  or  dincabontfl.  A  map  was  produced,  and  a  snfflcient 
nnmbec  of  witnemea  apoke  anthentJcally  to  die  district  narked  upon  it,  and 
■mr  fcnom  ij  the  name  of  Mount  St.  John,  and  stated  ft  to  have  been  known 
by  that  name,  during  Aeir  rtapectiTe  memertea. 

Tke  ainialer's  account  in  the  S3  Hen.  8,  the  first  year  after  the  disnlation, 
speciflei  a  much  nualler  quantity,  I  think  only  about  ninety,  or  one  hundred 
anna,  a»cl  all  of  it  aa  being  in  the  poaseaaion  of  Richard  Brooke,  the  fimner 
maateTi  But  the  gnnt  to  the  archhiaho^  of  York,  from  Whom  the  defendant 
Elalay  dedveea  hia  titles  apeclflea  many  other  IftiKb  aa  being  n>  the  posaesuon 
ofthe|niory,  and  grants  them  aa  such;  which  many  other  lands,  granted  as 
«Nb,  ^rpear  not  to  have  been  in  the  poaaenion  of  Richard  Brooke.  I  can  <hs- 
ooTCT  the  identity  of  some  of  the  lands  not  described  as  being  in  the  possession 
of  Richard  Brooke,  with  parts  of  the  district  of  Mount  St.  John,  from  the  at- 
nilwief  <rf  the  names,  even  at  this  day ;  and,  on  the  i^ole,  I  see  no  reason, 
tnaa  Mb  aatient  inatrument,  to  doabt  the  accuracy  of  these  witneaaea,  who 
NpreMBt  thediatrict,  as  kriddown  in  themttp,  by  thenatneof  Mount  St.lttm, 
t*  bo  put  of  the  ancient  poaseasiona  of  tlie  priory,  proridad  the  subeeqneM 
■id  modam  isage  anfficiently  connected  it  with  the  priory.  In  truth,  no  point 
waa  made  in  An  argument  on  any  supposed  deficiency  of  evidence  <hi  diis  head ; 
AereAre,  I  wOl  t£o  asaome,  that  that  has  been  made  out  on  the  part  of  the 
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There  are,  however,  several  points  remaining,  some  of  which  are 
not  wiAoat  di£Bculty.  The  first  in  order  is  the  fact  of  non-payment.  Without 
tkb,  the  defcndanifl  have  nothing  to  atond  upon  in  any  view  of  the  case. 
This  pobrt  is  put  distinctly  in  issue.  In  this  canse,  the  plaintiffbaa  given  no 
evidence  whatever  to  prove  the  perception  of  tithes  in  this  district,  previous  to 
^decree  inlS16;  in  the  last  he  did  so — that  is,  be  proved  diat  tithea  were 
pinl  by  persoDs  who  occupied  lands  in  this  district,  withoat  anyiliatinction  be- 
ing made  between  tins  district  and  its  neighbonrhood.  All  Ue  evidence  of 
nange  now  establishes  a  non-payment  for  Mount  St.  John.  There  is  some, 
aad  being  nnanswered,  aaCHcient  evidence  lo  shew,  that  die  peracHH  respectuig 
9bom  ihb  evidence  was  givm,  held  lands  eat  of  thii  district,  aa  w^  as  withb 
iff  and  that  the  payments  actually  made,  were  made  in  respect  of  the  landa  out 
of  Aedistrict  only.  I  entertain  no  doubt  upon  the  evidence  in  this  cause, 
tkat,  untilafterthodeeision  in  1816,  no  ainalt  tithes  whatever  were  distincdy 
paid  toe  lands  within  this  district.  Now,  I  have  to  consider,  whether  ttrii 
dWm' wilder  this  priory  will  protect  lands,  when  they  are  not  in  the  occnpatioa 
Mid  nanurauea  of  the  owner.  The  defendant,  Elsley,  has  some  ground  to  call 
himaelf  the  ownert  the  other  defendant  has  none.  Tha  hospitallers  had  a 
ri^t  to  be  discharged  by  their  order  done,  aa  to  the  landa  in  their  own  ram- 
iamwuee.  Bui,  where  a  dischai^  baa  been  inaisted  upon,  on  accoimt  of  tbe 
lands  having  been  part  of  the  possessions  of  one  of  the  privileged  orders,  it  ha* 
iMluiiiaty  been  ecMitended,  that  such  exemption  is  confined  to  dte  case  of  tha 


e  pilntsged  «rder«  «ere  like  every  odier  ordar,  or  individual,  capabte  of 
Miig  dMurged  by  a  real  eon^osition,  orbypreacriptloa.  Thiksoems  to  mt 
t»  bo  a  JHM  npinion.  lley  wne  privileged  arivn,  aDd'tbctrpRvO^ecodd 
iMi  deprive  ihem  of  a  rightwhkh  tfiey  had  bi  common -with  all  other  peraans,  ao' 
oMingtolaw;  «tber«rise  that,  wbidi  was eailed  a privil^e,  would iHWe been* 
A^nuiilMMDn — wotted  have  been  an  ininry  «o  tbaoit  and  not  an  minattg^. 
I  coacois  therefore,  in  the  principle  ctf  the  case  (1),  on  this  subjeA,  dted  h^f 
Ifr.  TcNer,  in  whieh  thvcMnt  hald, that  the  leasewof lands, «tiieh  iaiihdaagBd 
;     1    -    .  .   .■,.,   ....  ,      .  ■  to 

'  (f)  Y&ti,  ft  I*  prcnuned,  ii  Ingram  i.  naelal<me,  AiUt,  p.li49.'    AecTolks'*  !«<•  Of 


the  lands  paid  when  they  were  let,  but  did  not  pay  when  they  were  in  the  hands 
of  thaownfary  it  would  shew,  dearly,  of  what  naturs  and  cbasficter  the  &« 
charge  was.  But,  on  the  other  hand,  if  it  appears  that  the  lands  had  not 
paid  under  any  cv cumstances,  it  aaems  impossibb  to  resist  the  coneluaion^  that 
the  discharge,  (if  well  founded),  was  not  grounded  on  tiie.priTilqge  of  dw  oiw 
der  only,  hut  on  sodm  more  extonsive  foundation*  i 

It  app^ftrs  to  noe,  upon  the  evideuoe  altogether,  that  until  the  deoo^  in  ifaa 
former  cause,  no  ti^es  in  kind,  nor  nioney'<payments  in  lieu  of  tithes,  were  xa^M 
cLsred  for  this  distrfet,  eyen  in  the  hands  of  tenants.  That  bci  is  disriacdyiin 
issue  in  the  plesdiiigs»  and  there  is  no  evideaoe,  as  it  seems  to  me^  up  to  sk^ 
time  of  the  last  cause,  to  shew  that  tithes  were  paid,  and  much  eTidence  to  shem 
that  they  were  not  paid^  There  was  much  evidence  read  as  to  reputation^  mmIi 
the  conversations  of  deceased  parishioners*  This  evidence  was  olgected  to^ 
it  wibs,  however,  read  de  bene  esse*  .  . 

The  objection  was,  that  reputation  was  not  evidence  in  a  questioaoif  private 
right,  and  tins  is  a  question  of  private  right,     I  do  not  know  diat  it 
ought  to  make  any  difference  in  &e  result,  if  this  evidence  w<re  rq|oetedf 
as,  in  that  case,  Uie  want  of  such  evidence  would  raise  no  prtsuiiq>tioa 
whatever  against  the  defendants;   and,   as  they  had  proved  the  us«ffe..ar 
far  back  as  living  memory  goes,  and  failed  in  carrying  it  fujrther,  oi^  b^ 
cause  the  rule  of  law  prevented  them,  it  seems  to  me  that  dieir  case  is  as 
strong  without  it  as  it  would  be  with  it.     I  consider,  therefore^  the  case  of 
the  defendants,  as  made  out  on  this  record,  so  far  as  the  usage  goes  fiw 
a  long  time  back.    As  the  case  of  the  defendants  rests  on  the  hypothesis 
that  the  lands  were  discharged  in  the  hands  of  the  priory  by  prescriptiont  it 
has  been  said  they  ought  to  have  shewn  that  the  lands  were  in  the  hands  of 
the  priory  at  the  time  of  memory*    If  actual  evidence  of  this  is  necesssry» 
the  defendants  must  fail,  for  they  have  not  produced  it.    But  the  qiwstioa  iS| 
whether  the  usage,  whidi  ^nnot,  in  that  event,  be  legaUy  accounted  fi>r«  sb* 
cept  upon  the  hypothesis  of  such  a  discharge,  would  not,  in  tlie  mere  abseooe 
of  all  conflicting  testimony,  be  sufficient  evidence  from  which  to  infirr  it. 
There  appears,  I  think,  to  have  been  a  difference  of  opinion  upon  this  sulgept» 
hut  it  seems  to  me  that  the  better  opinion  is,  that  the  usage,  which  has  pra* 
vailed,  in  fact,  is  a  primd  facie  case,  from  which  to  infer  such  a  prescription* 
Although  all  the  modem  usage  appears  on  this  record  to  be  in  favour  of  the 
defendants ;  there  is  one  document  which  affords  stronff  evidence  to  shew 
that  this  usage  grew  up  from  some  unexplained  cause  aner  the  time  of  me* 
mory ;  and,  if  it  does,  then  it  has  the  effect  of  overturning  the  primd  facie 
case  of  the  defendants,  and  prevents  the  conclusion  which,  upon  all  the  peiuts* 
might  otherwise  have  been  drawn  from  the  evidence,  or  the  other  circum* 
stances  in  the  cause.    The  counsel  will  be  aware  that  I  am  adverting  to  the  btt 
quisidon  of  1314.    It  appears  to  be  an  instrument  coming  from  the  registry  of 
the  Archbishop  of  York,  under  whom  the  defendant  Elsley  claims.    In  the 
year  ldl4«  a  mandate  issued  from  the  then  archbishop,  addressed  to  one  of 
his  officers,  called  a  sequestrator  of  the  archdeaconry,  in  which  this  living  is 
situated,  directing  him  to  go  personally  to  the  church  of  this  parish,  and 
there,  by  trusty  men  of  the  parish,  by  whom  the  truth  might  be  best  kaown, 
to  inquire  of  what  profits  this  vicarage,  which  was  then  vacant,  consisted,  and 
what  profits  the  last  vicar  and  his  predecessors  had  actually  received.    The* 
return  to  this  mandate  states,  that  the  sequestrator  had  gone  personally  to  the 
church,  and  by  trusty  and  wise  men  of  the  parish,  made  due  and  diligent  m* 
quiry;  and  then  he  certifies  the  various  emoluments  of  this  vicarage;  and*' 
among  other  things,  that  the  vicar  ought  to  receive  the  tithes  of  wool,  fad- 
lambs  of  the  whole  parish,  which  he  states  to  be  worthr  one  year  with>siie^ 
ther,  an  hundred  shillings.    He  further  certifies,  that  the  said  viosr  .ought,  ttf 
receive  all  other  tithes  to  the  said  church  in  any  way  belonging,  excepting 
only  the  tithes  of  com  and  the  tithes  of  hay,  which  the  master  and  brethf^  of 
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tioo  existed  at  that  time  for  such  a  considenble  district  as  that  called  Mount 
St.  John,  consiating  of  two  hundred  and  seventy-four  acres,  it  should  not  have 
been  mentioned.  Aod  I  do  not  know  how,  in  the  face  of  this  instrument,  to 
infer,  that  at  the  date  of  it,  the  vicar  received  no  tithes  from  so  material  a 
portion  of  this  parish,  without  a  single  notice  in  any  ancient  instrument  of  any 
such  exemption;  without  any  one  circumstance,  except  the  fact  of  non-pay- 
ment. I  think  I  cannot  do  so,  and  for  that  reason,  I  must  decree  an  account 
of  the  tithes,  according  to  the  prayer  of  this  bill. 

1  will  add,  to  what  I  have  stated,  this  circumstance  only,  that  the  judgment 
of  Chief  Baron  Tboiison,  and  the  Court  of  Exchequer,  in  the  former  cause, 
appears  to  me  to  be  an  authority  binding  me,  if  it  were  necessary ;  that  is,  if 
I  wanted  any  authority,  on  the  last  part  of  the  subject,  I  mean  a>  to  the 
effect  of  this  instrument,  and  as  to  its  being  evidence  on  the  fact,  whether 
tithes  were,  or  were  not,  rendered  to  the  vicar  at  that  time.  Because,  as  part 
of  the  question  then  to  be  decided,  and  as  material  to  it,  my  Lord  Chief  Bwon 
Thomson  considers  the  question,  whether  at  the  time  of  the  inquisition,  these 
tithes  were,  or  were  not,  paid  to  the  vicar :  and,  he  deduces  his  judgment 
'  from  the  circumstance,  of  which,  he  concluded,  he  could  entertain  no  doobt, 
that  these  tithes  were  de  facto  paid  at  that  period.  And  that  fact  was  a  very 
important  answer  to  the  case,  in  the  manner  in  which  it  was  then  brou^t  for- 
ward ;  and  a  still  more  important,  and  equally  decisive  answer  to  it,  in  tbe- 
aspect  in  which  it  is  now  presented. 

With  respect  to  an  issue,  as  there  is  nothing  to  be  tried  but  the  effect  of 
this  instrument,  I  think  that  we  are  as  likely  to  put  an  accurate  construcu<« 
on  it  as  a  jury,  and  that  tliat  belongs  to  tfae  court.  If  there  were  any  other 
evidence  of  the  fact  of  payment,  beside  the  construction  of  this  old  paper,  it 
might  have  been  matter  for  a  jury. 

Decree  an  account  of  tithes  of  tithable  matters,  had  by  the  defendants  on- 
their  lands,  in  their  respective  occupations,  fot  six  years  before  the  filing  of 
the  bin,  with  coats.  Dismiss  the  bill  as  to  the  further  demand  of  tithes  niade 
by  the  bill,  with  costs. 
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